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ALL  DECISIONS  OF  6E1I£RAL  INTEnEST 


DflOIDBD  or 


THE  COURTS  OF  LAST  EESORT 


or   TBI 


SEVERAL  STATES, 


NOTES  AND  REFERENCES 


IRVING   BROWISTE. 


Vol.  LIX. 


€X>irTAIRINa  ALL  CASES  OF  GENBRAL  AUTHORITY  IN  THE  FOLLOWINO 

BEFOBT8: 

TO  CALIFOBNIA ;    9  COLORAJX) ;  118  ILLINOIS ;  119  ILLINOIS ;    UQ 
INDIANA;  70  IOWA;  86  KANSAS;  66  MARYLAND;  144  MASSA- 
CHUSETTS; 85  MINNESOTA;  90  MISSOURI;   21  NEBRASKA  ; 
42  NEW  JERSEY  EQUITY ;    105  NEW  YORK ;   95  NORTH 
OAROUNA;    66  TEX  IS;    28  TEXAS  COURT  OF  AP- 
PEAM;     59   VERMONT;     81    VIRGINIA. 


SAN  FRANCISCO : 

BANCROFT-WHITNEY  COMPANY, 

L4W  PCBUSHEBH  AND  L4W  BoOSaBLLSRS. 

1887. 


tofceraa,  aooovdlof  toaet  of  OongreM,  In  th«  jwir  •Iffhteen  hundred  and  elghtf-M?ttii» 

Bt  JOHN  D.  PARSONS,  Jr., 
In  the  oflloe  of  iho  Ubrarlan  of  Oouirren.  at  Washington. 
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SCHEDULE 


or  SfTATE  BEPOBT8  FROM  WHICH  CASES  HAVK  BEEN  SELECTED 

FOB  THE  AMERICAN  REPOBT& 


The  Tolumes  of  State  Reports   are  in  parenthesis,  and  the  volumes  of 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11 ;  (48)  17;  (49,  50)  20;  (51,  52)  28; 

(53,  54)  25 ;  (55, 56)  28 ;  (58)  29 ;  (59, 60)  81 ;  (61)  82 ;  (62)  84 ;  (63)  85 ; 

(64)  88;  (65)  89;  (66)41;  (67)  42;  (68,  69)44;  (71)46;  (72)47; 

(78,  74)  49;  (75)  51 ;  (76)  62;  (77)  54;  (78)  56;  (79)  58. 
Arkansas  (25)  4;  (26)  7:  (27)  11;  (28)  18;  (29,  30)  21;  (31)  25;  (32)  29; 

(33)  34;  (34)  86;  (35)  87:  (36)  88;  (87)  40;  (88)  42;  (89)  48;  (40, 

41.  42)  48;  (48,  44)  51;  (45,  46)  55;  (47)  58. 
Baxter  (Tenn.)  (1)  25 ;  (2)  no  cases;   (3,4)27;   (5)80;   (6,7)82;   (8)85; 

(9)40. 
Bush  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)26;  (14)29. 
California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21 ;  (62)  28;  (53)  81 ;  (54) 85 ;  (55)  36;  (56)  88;  (57)  40; 

(58)  41;  (59)  48;  (60,  61)  44;  (62)  45;  (63,  64)  49;  (65)  52;  (66,  67) 

56;  (68,  69)58:  (70)59. 
Colorado  (1)  9;   (2,  3)  25  ;  (4)  84;  (5)  40;  (6)  45;   (7)  49;   (8)  54;   (9)  59. 
Connecticut  (36)  4 ;    (37,38)9;    (39)12;    (40)16;    (41.42)19;    (43)21; 

(44)  20;  (45)  29;  (4G)  88;  (47)  86;  (48)  40;  (49)  44;  (50)  47;  (51) 

50;  (52)52;  (58)55. 
Florida  (13)  7:  (14)  14;  (15)21;  (16)26;  (17)  85;  (18)48;  (19)45;  (-20)61; 

(31)  58. 
Georgia  (40)  2;  (41.42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 

52,  53,  54,  55,  56)  21;    (57,  58)  24;    (59.  60)  27;    (61)  84;  (02)  35; 

(63)  36;  (64)  87;  (65)  88;  (66)  42;  (67)  44;  (68)  45;   (69)  47;  (70) 

48;  (71)  51;  (72)  68;  (73)  64;  (74,  75);  68. 
Grattan  (Va.)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;   (26,  27)  21; 

(28,  29)  26;  (31)  81;  (30)  82;   (32)  34;  (33)  86. 
Heiskell  (Tenn.)  (1)  2;  (2)  6;  (3)  8;    (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del.)  (3)  11;  (4)  15. 
Illinois  (51)  2;  (52)  4;  (53,  54)  6;   (55.  56)  8;    (57,  58)  11;  (59,  60,  61,  62, 

63)  14;   (64,  65,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20:   (70, 

71, 72, 79, 80)  22 ;  (73, 74)*  24 ;  (81.  82,  83,  84)  26 ;  (85)  28 ;  (86,  87)  29; 

(88)  80;  (89)  81 ;  (90)  82;  (91)  88;  (92,  93,  94)  84;  (95)  86;  (96)86; 

(97)  87;  (98)  88;  (99,  100)  89;  (101,  102)  40;  (103)  42;   (104,  105) 

44;   (106)  46;   (107)47;  (108)  48;  (109)  60;  (110)  61;  (111)  58; 

(112)  64;  (113,  114)  66;  (115,  116)  66;  (117)  67;  (118,  119)  69. 
Indiana  (32)  2;  (33)  6;   (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43\ 

18:  (44,  45,  46)  16;   (47,48)17;    (49,50,51)19;    (52,53)21;    (o4. 

55)  23;  (56.  57,  58,  59)  26;  (60,  61)  28;    (62,  63)  80:    (64)  81 ;  m. 

66)  82;   (67)  88;  (68)  84;  (69)  85;  (70,  71)  86;  (72)  87;  (7:{)  38; 

(74,  75)  89;  (76,  77)  40;  (78,  79,   80)  41:.  (81,  82)  42;   (83,  84)  43; 

'The  hiatii0  In  the  Illinois  Reports  arises  from  the  fnot  thnt  the  vnltimc*  hf»r\veeri 
ibd6Mi  and  the  75th  were  published  after  the  76th  and  three  suuceedlucr  T(>luiiies. 
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Iowa  (2 


(10)  48;  (11, 


iiy*)  oo;  \oo)  94 y  \fi9)  ov. 
Kentucky  (78)  89;  (79)  42;  (80)  44;  (81)  50;  (82)  5«. 
LeacTenn.)  (1)  27;  (2.  3  81;  (4,  5,  «,  7)  40;  (8)  41;  (9)  42; 

13)  47;  (18)  49;  (14)  52;  (16)  54;  (16)  57. 
Louisiana  (22)  2 ;  (23)  8 ;  (24,  25)  18 ;  (26,  27)  21 ;  (28)  26 ;  (29)  29 ;  (30)  81 ; 

(31)  88;  (32)  86;  (88),  89;  (84)  44;  (85)  48;  (86)  51;  (87)  55;  (88) 

58. 
MacArthur  (District  of  Columbia)  (1,  2)  29;  (3)  86. 


Massac  i 


(123)  25;  (124)  26;  (125)  28;  (126)  80;  (127)  84;  (128)85;  (129)87 
(130)  89;  (181)  41;  (182)  42;  (188)  48;  (184)  45;  (185)  46;  (186)  49 
(137)  50;   (188,  189)  52;  (140)  54;  (141)  55;  (142)  56;   (148)  58 


(144)  59. 
Michig 


(58)55;  (56)56;  (57)58. 
MinnesoU  (15)  2;  (16,  17,  18)  10;  (19,20,  21)  18;  (22)21;  (23)28;  (24)81; 

(25)  88;  (26)  87;  (27)  88;  (28)  41;  (29)  48;  (80)  44;  (81)  47;  (82) 

50;  (88)  58;  (34)  57;  (35)  59. 
Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49,  50)  19;  (51.  52, 

53)  24;  (54)  28;  (55)  80;  (56)  81;  (57)  84;  (58)  88;  (59)  42;  (60)45; 

(61)48;  (62)52;  (68)56. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;   (50,  51)  11;    (52,  53,  54)  14;   (55,  56, 


(»4)  d4;  (li))  dd;  (oo,  fii)  oo;  (oo) 
Montana  (1,  2)  25;  (3)  85 ;  (4)  47;  (6)  51. 


Montana  (l,  'Z)  2o;  M)  so ;  (4)  47;  (o;  oi. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81:  (10)  85;  (11)  88; 

(12)  41;  (18)  42;  (14)  45;  (15)  48;  (16)  49;  (17)  58;  (18)  68;  (19)  56; 

(20)57;  (21)59.     • 
NeYada(6)8;  (7)8;  (9)  16;  (10.  11)  21;  (12)  28;  (13)29;  (14)88;  (16) §7; 

(16^^;  (17)45;  (18)51. 
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XewHunpsbire  (48)S;    (40)6;   (50)11;    (51)  IS;  (52)  IS;    (53)10;    (64. 

66>20:  (56)22;  (57)24;  (50)  48;  (51))  47:  (60)  W;  (03)56. 
Saw  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28  ;  (40)  29; 

(41)82;  (42)  S6;  (43)89;  (44)48;  (45)46;  (48)60;  (47)54;  (48> 

67. 
New  Jeney  Equity  (33)86;   (34)88;  (35)40;  (87)45;  (38)  48;  (38)  fil; 

(40)58;  (41)56:    4^1  &»■ 
How  Tork  (41,  42)  1;  f4.:,  :{;    (44)  4;    (45)  6;    (46,  47)  7;  (48)  8;  (49,  50, 

51)10;    (52)11;    i.-.:l,  54)  18:    (55)14;    (56,57)15;    (58,59)17; 

(60.61)  18;  (62.  i.:;i  :!0;  (64)21;   (65)22;  (ti6,  67,68)  28;  {69)25; 

(70)  26;  (71)27;  i7Jt28;  (73) S«;  (74)80;  (75)81;  (76)82;  {77)88- 

(78)84;  (70)85;   <-<ij8S;  (81,  82)  87;  (H3,  84)  8S;  (65)  89;  (86)  40, 

(87)41;  (88.  89;4;>;  (00,91)48;  (92)  44;  93)  45;  (04)  40;  (95)  47; 

{»6)  48:  (97)  49:  <i<--i30;  (90)  52;  (100)  68;  (101)64:  (102)65;  (108) 

67;  (104)  68;  (lu^j  uft. 
Horth  Carolina  (65)  6;  (60)8;  (67,68,69)12;    (70)16;    (71)17;  (72,73, 

74)81;  {7o,  76)  22;  (77.  78)24;  (79)28;  (80)80;  (81)81;  (82)88; 

{83)85;  (84)  87;  (85)  89;  (80)  41;  (87)42;  (88)  48;  (89)46;  (90)47; 

(01)  49;  (92,  93)  68;  (04)  55;  (95)  59. 
Otiio(19)2;  (20)5;  (21)  8;    (22)  10;  (23)  18;  (24)  16;  {:i5)  18;  {26)20; 

(27,28)82;  (29)28;  (30.31)  27;  (32)80;  (33)  81 ;  (34)  88;  (35)  86; 

(36)88;  (37)41;  (38)  48;  (39,  40)48;  (42)  51;  (41)58;  (43)54. 
Oregon  (3)  8;  (4)  18;  (5)  80;  (6)  25;  (7)88;  (8}S4;  (9)  42;  (10)  45;  (11) 

60;  (13)58;  (13)67;  (14)  58. 
Pennaylvwiia  (62)  1;    (ai,  64,  65)8;    (66.67)5:    (68.69)8;    (70,71)10; 

(72,  73)  18;  (74,  76)  16;   (76,  77)  IS;    (78,  79,  80)  21;   (81,  82)  22; 

(S.'i,  Si-|24;  (85,80)27;  (87)  80;  (88)  82;  (89)  88;  (90)85;  (91)86; 

(92)87;  (!>3,  94,  9T)89;  (95)40;  (90,  98)42;  (n9) 44;  (100)  46;  (101) 

47;  (102)  48; (103.  104)49;  (105,  lOQ)  61;a07)  52;  (108,  111,  112) 

fi6;  (113)  37  (109)  58. 
RbodolBknd  (8)3:  (9)  11;  (10)  14;  (11)28;  (12)84;  (18)48;  (14)61. 
SoadiCBrotina  fl  N.  S.)  7;  (2,3,4)  16;  (5)22;  (6,  7)24;  (8)  28;  (0,  10)80; 

<]].  VJ)  32;  (13)  86;  (14)  87;   (IS)  40;   (16)  42;  (17)  48;  (18)  44; 

(19)  45;  (20)  47:  (21,  22)68:  (23)65:  (24^58. 
TexM  (32)  6;  (33,  34)  7;  {3.5,  36,  37)  14;    (38,  39.  40,  41,  42)   19;   (43,  44, 

46)28;  (46,47,  48)26;  (49)80;  (50.  51)  82;  (.'>2)  86;  (53)  87;  (.M) 

88;  (55)  40;  (56)  42;  (57,  58)  44;  (50)  46;  (60,  61}  48;  (62)  60;  (OS 

61;  (64)68;  (65)67;  (06)59. 
Texu  Ci.  Anp.  (1,  2)  28;  (3,  4)  SO;  (5,  6.  7)  82;  (8)  84;  (9)  86;   (10)  88, 

(11)40:  (12)41;  (13)44;  (14)46;  (10.16)49;  (17)60;  (18)51; 

(19)58;  (30)64;  (21)57;  (22)58:  (28)59. 
Termont  (42)  1 ;  (43)  &;  (44)  8;  (45)12;  (4ti)14;  (47)  19;  (48)21;  (49)84; 

(SO)  28;  (61)  81;  (52)86;  (53)88;  (54)41;  (55)45;  (66)48;  (S7) 

62;  (58)  56;  (50)59. 
Tirginia  (75)  40;  (76)  44;  (77)  46;  (78)  40;  (TB)  52;  (80)  56;  (81)  5t. 
WMhinftton  (1)  84. 
Went  VirpDi»(4)6:  (5)  18;    (0)20;    (7.8)28;     (0.10,11)27;     (12)89; 

(13)81;  {14)85;  {15)86;  (16)87;    (17.18)41;   (19)42     (20)48; 

(31)46;  (22)46;  (38)  48 ;  (24)  40 ;   (25)52;  (26)58;   (27)55;  (38) 

67. 
WiKonmn  (24)1;  (25)S;  (26)  7;  (27,  2.?,  29)9:   (.30,31)11;    (.«,33)14, 

(34,35,36)17;  (37)19;  (38.39)20;  (40, 4n  22;  (42)24;  (43,44)28; 

(45)80;  (46.47)82;  (48)88;  (49)85;   {nO)86;   (51)87;  (52)88; 

(58)40;  (54)41;{05)42;(0«)48;(.t7,B8)4e;  (59)48;  (60,  61)  60; 

«8)61;  (68) 6S;  (64)64;  (65)56;  (66)67:  (07)68. 


LIST  OF  JUDGES 


DURING  THE  PERIOD  COVERED  BY  TfflS  TOLDIIB. 


NILES  SEARLS,  Chikf  Jubtioi. 
E.  W.  MoKlNSTRY, 
JACKSON  TEMPLE, 
A.  VAN  R.  PATERSON, 
J.  D.  THORNTON, 
J.  R.  SHARPSTEIN, 
T.  B.  McFARLAND. 

COMMISSIONERS, 

L  S.  BELCHER,  Chief  Commissiossb. 
H.  S.  FOOTE. 
R  Y.  HAYNE. 


COLOR  A.IDO. 

WILLIAM  E.  BECK,  Chief  Jubtioi. 
JOSEPH  C.  HELM, 
SAMUEL  H.  ELBERT. 


ILLIXOIS. 

JOHN  M.  SCOTT.  Ciiikf  Justice. 

BENJAMIN  R.  SHELDON, 
JOHN  SCHOLFIELD, 
ALFRED  M.   CRAIG, 
JOHN  H.   MULKEY, 
SIMEON  P.  SHOPE, 
BENJAMIN  D.  MAGRUDER 


IN"r>IA.lS*A.. 

BYRON  K.  ELLIOTT,  Chief  Justioh. 
ALLEN  ZOLLARS, 
JOSEPH  A.  S.  MITCHELL, 
WILLIAM  E.  NIBLACK, 
GEORGE  V.  HOWK. 


LIST  OF  JUDGBa 

AUSTIN  ADAMS,  Cbibf  Juamm. 
WILLIAM  H.  SEEVEBS. 
JOSEPH  R.  REED, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK. 


ALBERT  H.  HORTON,  Chxbf  JuvnoB. 
DANIEL  M.  VALENTINE, 
WILLIAM  A.  JOHNSTON. 


RICHARD  HENRY  ALVEY,  Chiif 
.     LEVIN  THOMAS  HANDY  IRVING, 
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ObOSB  T.  THB  OITT  of  EAK8A8. 

(90  Mo.  13.) 

MwMpai  eorparoHon — change  of  grade  of  iireet — damagee  —  eeiefptL 

An  owner  of  land  who  joins  in  a  petition  to  the  common  council,  asking  for 
a  change  of  grade  of  a  street,  is  estopped  from  claiming  damages  on  acooont 
of  the  grading,  as  asked  for,  upon  the  ground  that  the  petition  was  not  signed 
hj  the  owners  of  a  majority  of  the  front  of  land  on  the  part  of  the  street 
improved.* 

ACTION  for  damages  by  change  of  street  grade.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Albert  Young,  for  appellant. 
Ed.  L.  Searriti,  for  respondent. 

NoBTOir,  J.  This  is  a  suit  to  recoTcr  damages  alleged  in  thfy 
petition  to  have  been  occasioned  by  cutting  down,  changing  and 
lowering  the  grade  of  May  street,  in  the  city  of  Kansas,  in  pursu- 
ance of  a  certain  ordinance  of  said  city,  whereby  plaintiff's  property 
abutting  on  said  street  is  alleged  to  have  been  damaged. 

The  answer  of  defendant  sets  up  m  substance  that  May  street 
was  a  public  street  of  said  city,  with  an  established  grade  ;  that  in 
ISBSi,  plaintiff  and  other  residents  and  owners  of  property  between 

•Contra  :  PetUUm  of  Sharp  (56  N.  T.  357),  15  Am.  Rep.  416. 
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Sixth  and  Ninth  streets  in  said  city  petitioned  the  common  council 
to  grade  a  part  of  said  May  street,  from» Sixth  to  Ninth  street,  ac- 
cording to  a  grade  specifically  set  forth  in  the  petition  ;  that  the 
common  council  found  that  the  work  as  named  in  said  petition  had 
been  petitioned  for  and  the  petition  published  according  to  law  ; 
that  in  pui:^ua;ic^  o^  said  petition  an  ordinance  was.  passed  and  the 
grade  of  the  street  lowered  and  changed  as^^ptayed  for  by^  the  peti* 
tioners,  of  whom  plaintiff  was  one ;  that  he  stood  by  and  saw  the 
work  done  according  to  his  request,  and  that  he  is  thereby  estopped 
from  setting  up  any  claim  for  damages,  if  any  resulted.  The  plain- 
tiff admits  that  he  joined  with  others  in  a  petition  to  the  common 
council  asking  for  a  change  of  grade  in  said  May  street,  as  alleged 
in  defendant's  answer ;  that  said  change  of  grade  and  improvement 
of  said  part  of  said  May  street  was  done  under  and  by  virtue  of  the 
ordinance  of  defendant  aforesaid,  passed  in  compliance  with  said 
alleged  petition;  that  said  improvement  was  «done  at  the  ex- 
pense of  the  property  holders  owning  the  property  fronting  on  said 
part  of  said  street,  and  that  the  said  common  council  did  find  and 
declare  that  the  work  as  named  in  said  pretended  petition  had  been 
petitioned  for  and  the  petition  published  according  to  law.  The 
replication  then  sets  up  that  the  petition  was  not  signed*  by  prop- 
erty holders  owning  a  majority  of  the  front  feet  of  property  owned 
by  the  residents  of  the  city  of  Kansas,  and  fronting  on  the  part  of 
May  street  to  be  improved.  Judgment  was  rendered  for  the  defend- 
ant on  the  pleadings,  from  which  the  plaintiff  has  appealed. 

But  two  questions  are  presented  by  the  appeal.  First,  was  plain- 
tiff estopped,  by  reason  of  his  being  one  of  the  petitioners,  from 
claiming  damages  ?  Second,  is  so  much  of  section  8,  article  8,  of 
the  charter,  as  provides  that,  ''if  the  common  council  shall,  in  the 
ordinance  causing  to  be  done  the  work  petitioned  for,  find  and 
declare  that  the  work  has  been  petitioned  for,  and  the  petition  pub- 
lished according  to  law,  such  finding  and  declaration  shall  be  con- 
clusive for  all  purposes,  and  no  special  tax  bills  shall  be  invalid  or 
be  affected  by  any  defect  in,  or  objection  to  the  petition.''    (Stc.) 

It  will  be  observed  that  this  is  not  an  action  to  recover  damages 
occasioned  by  the  negligent  execution  of  the  work  in  changing  the 
grade  of  May  street,  but  to  recover  damages  resulting  from  grading 
said  street  at  plaintiff's  request,  by  petition  in  connection  with 
others,  and  which  grading  was  done  in  exact  conformity  with  the 
request  so  made.    Plaintiff  now  comes  in,  after  full  completion  of 
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the  work,  and  admits  that  he  petitioned  for  the  work  to  be  done 
jnst  as  it  was  done ;  that  he  stood  by  and  saw  it  done  without  mar- 
mur  or  compkunt,  but  says,  notwithstanding  said  admission  and 
acquiescence,  he  ought  to  be  allowed  to  recover  damages  because  a 
aafficient  number,  of  others  did  not  sign  the  petition  to  authorize 
the  city  council  to  act  in  the  matter. 

We  have  been  cited  to  some  authorities  which  intimate  that  this 
can  be  done,  but  we  are  inclined  to  accept  and  apply  to  this  case 
the  doctrine  as  laid  down  in  Herman  on  Estoppel  (Ist  ed.),  §  554, 
where  it  is  said  :  *'  Where  several  tax  payers  petition  the  common 
council  to  cause  certain  improvements  to  be  made,  as  grading, 
macadamizing,  or  paving  streets,  and  the  improvement  or  work  is 
completed  in  compliance  therewith,  without  complaint  or  objection 
on  their  part  to  the  acts  of  the  contractor  or  common  council,  in 
relation  thereto,  they  are  equitably  estopped  to  deny  that  the  com- 
mon council  had  no  constitutional  power  to  do  it.  It  would  be  the 
perpetration  of  a  gross  fraud  after  their  willing  and  active  assent ; 
and  when  they  impliedly  assent  that  an  assessment  shall  be  made 
to  pay  for  such  improvements,  whether  the  assessment  is  illegal  or 
not."  What  is  said  in  the  case  of  City  of  Burlington  v.  Oilberi, 
31  Iowa,  357  (s.  c,  7  Am.  Bep.  143,  at  p.  147),  may  appropriately 
be  applied  to  the  case  in  hand.  There,  as  here,  a  petitioner  claimed 
and  sought  exemption,  from  the  fact  that  the  petition  to  the  city 
council  had  not  been  signed  by  a  sufficient  number,  and  in  the  dis- 
position of  the  question  it  is  said  :  "  We  are  of  opinion,  after  hav- 
ing thus  signed  and  presented  the  petition  to  the  city  council,  there- 
by inducing  the  city  to  enter  upon  the  improvement  requested  in 
the  petition,  the  defendent  is  estopped  from  objecting  that  his 
petition  was  not  sufficiently  signed.  The  defendant,  by  his  acts, 
agreed  and  consented  that  the  city  should  make  the  improvement 
designated  in  the  petition,  and  assess  his  property  with  its  due  pro- 
portion of  the  cost,  and  he  cannot  be  allowed  to  repudiate  that 
agreement  on  the  ground  that  other  parties  should  have  entered 
into  the  same  agreement.     While  they  may  not  be  bound,  he  is." 

Viewing  the  subject  m  the  light  of  the  above  authorities,  and 
giving  efficacy  to  the  principle  which  they  announce,  and  applying 
the  maxim,  *'  volenti  nonfit  injuria,*'  it  disposes  of  both  the  ques- 
tions raised  by  the  record,  and  leads  to  an  affirmance  of  the  judg- 
ment, and  it  is  hereby  affirmed. 
All  concur.  Judgment  affirmed. 
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SiATB  T.  Smite. 

The  preaenee  of  a  piiaoner  indicted  for  f elonj  Is  nnnnwiiTj  at  the  iwrnpanj^iHi^y 
of  the  trial  jury,  and  he  maj  not  waive  the  priTilege,  and  his  aheenee  is 
not  cored  hj  the  suheeqaent  offer  of  the  court  to  allow  him  to  examiaft 
the  jurors  at  the  time  of  making  peremptory  challenges. 

niHE  opinion  states  the  ease. 

OetMrge  Jtoberistm  and  Orlando  BUt,  for  appellant. 
B.  O,  Boonef  attorney-general,  for  State. 

Bay,  J.  Defendant  Ann  Orocket  was  indicted  at  the  Jnne  term,. 
1883,  of  the  Audrain  Circuit  Court  for  arson,  and  the  other  defend* 
ants.  Smith,  Bedman  and  Gloyer,  were  jointly  indicted  with  her 
for  inciting,  etc,  her  to  commit  the  offense.  At  said  term  the 
prosecuting  attorney  entered  a  nolh  as  to  the  defendant  Ann  Crockett 
A  severance  was  taken  and  a  separate  trial  of  the  defendant  Smith 
at  the  October  term  resulted  in  the  failure  of  the  jury  to  agree. 

At  said  first  trial  defendant  made  affidavit  against  the  sheriff 
and  his  deputy,  charging  them  with  prejudice  against  him,  and 
the  court  thereupon  appointed  one  Dobyns  to  summon  the  special 
venire,  and  said  Dobyns  acted  in  that  behalf  at  the  first  trial  of  the 
cause.  At  the  January  term  (when  the  second  trial  occurred  and 
this  conviction  was  obtained)  said  Dobyns  declined  to  further  act, 
and  the  court  thereupon  (against  the  objection  of  defendant)  ap- 
pointed one  Joseph  James,  who  was  not  the  coroner  of  the  county, 
to  act  in  this  behalf.  Defendant  renewed  his  said  objection  to  the 
appomtment  of  said  James  and  his  authority  to  summon  the  jnry, 
by  filling  his  motion  to  quash  the  panel,  uiH>n  said  ground,  among 
othera,  that  the  court  having  found  the  sheriff  disqualified  to  act 
in  summoning  the  jury,  by  reason  of  prejudice  against  def^nfUnt, 
the  coroner  of  said  county  was  the  only  officer  designated  by  the 
statute  to  act  in  this  behalf  in  the  place  of  said  shenff.  R.  S., 
1879,  g§  3893,  4,  5.  This  motion  was  overruled  and  this  action  of 
the  court  is  assigned  and  urged  here  as  error, 

[Omitting  this  consideration.  J 
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Another  error  complained  of  is,  that  the  defendant  was  not 
preaent  in  ooart,  whilst  the  jary  was  being  impanelled  and  examined 
as  to  their  qualification  to  sit  as  jarors  in  the  cause.  The  facts  in 
this  behalf,  as  the  same  appear  in  the  record  before  us,  are  as  fol- 
lowB :  The  defendant  was  not  in  court,  except  by  his  counsel,  when 
the  venire  facias  was  issued,  nor  when  it  was  returned  by  said 
James,  nor  when  the  jury  was  examined,  on  the  voir  dire,  nor  at. 
any  time  during  the  proceedings  in  said  cause,  till  the  jury  was 
caUed  to  try  the  same  on  the  eighth  day  of  February,  1884,  at  one 
o'clock  p.  X.,  which  was  four  days  after  the  venire  was  issued,  and 
forty-eight  hours  after  said  jury  was  examined  on  the  voir  dire,  but 
at  the  expiration  of  the  forty-eight  hours  from  the  time  the  copy 
of  the  list  of  jurors  was  serred  on  the  defendant,  and  before  the 
State  or  the  defendant  was  required  to  make  challenges.  The  said 
panel  of  jurors  being  present  in  court,  and  the  defendant  in  person 
also  being  present,  and  his  attorney  also,  the  court  then  informed 
defendant  and  his  counsel  that  they  now  had  an  opportunity  to 
make  such  further  examination  of  the  jurors  as  they  might  deem 
proper,  whereupon  defendant's  attorney  said  they  would  then 
demand  an  additional  forty-eight  hours  before  making  their  chal- 
lenges, which  the  court  refused  to  giye,  and  defendant's  counsel 
threopon  declined  to  make  such  further  examination  of  the  jurors. 
Before  exercising  his  right  of  peremptory  challenges  defendant 
filed  his  motion  to  quash  the  panel  upon  said  ground  of  his  absence 
as  aforesaid,  which  the  court  OTerruled  and  defendant  excepted. 

The  question  thus  presented  involyes  a  construction,  in  connec- 
tion with  this  state  of  facts,  of  section  1891,  Bevised  Statutes,  which: 
proTides  that,  ''  No  person  indicted  for  a  felony  can  be  tried  unless 
he  be  personally  present  during  the  trial  *  *  *;  and  that  in  all 
cases  the  verdict  of  the  jury  may  be  roceiyed  by  the  court  and 
entered  upon  the  records  thereof  in  the  absence  of  defendant,  when 
such  absence  on  his  part  is  willful  and  yoluntary  *  *  *  and: 
that  when  the  record  in  the  Appellate  Court  shows  that  defendant 
was  present  at  the  commencement  or  any  other  stage  of  the  trial, 
it  shaU  be  presumed,  in  the  absence  of  all  eyidence  in  the  record  to 
the  contrary,  that  he  was  present  during  the  whole  trial."  At 
common  law,  if  the  accused  was  in  such  cases  absent,  either  in 
person  or  by  escape,  there  was  by  reason  of  his  said  absence,  a  want 
of  jurisdiction  over  the  person,  and  the  court  could  not  proceed 
with  the  trial  or  receiye  the  yerdict  or  give  judgment.     Cooloy's 
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Const.  Lim.  390.  But  under  the  statute,  if  the  absence  of  the 
defendant  is  willful  and  voluntary,  the  court  is  authorized  to  receive 
and  enter  the  verdict,  and  this  is,  by  the  express  terms  of  the 
statute,  the  only  action  the  court  is  authorized  to  take  *'  during  the 
trial''  where  the  same  is  for  a  felony,  unless  the  accused  is'' per- 
sonally present."  In  other  words  the  statute  means,  wo  think,  that 
in  all  cases  of  felony,  it  is  necessary  that  the  defendant  should  be 
personally  present  in  court  at  each  and  every  material  step  taken 
during  the  trial  up  to  the  time  when  the  verdict  is  to  be  received, 
when  the  particular  steps  mentioned  in  the  statute,  of  receiving  and 
entering  the  verdict,  may  be  taken  in  his  absence,  if  the  same  is 
willful  and  voluntary.  Impanelling  and  examining  the  jury  is,  we 
think,  manifestly  a  material,  substantive  and  important  step  '^  dur* 
ing  the  trial,''  within  the  meaning  of  this  section. 

As  was  said  in  the  case  of  Hapi  v.  People,  110  U.  S.  574,  which 
involves,  we  think,  the  same  principle  and  question  as  the  one  at 
bar,  **  the  prisoner  is  entitled  to  an  impartial  jury,  composed  of 
persons  not  disqualified  by  the  statute,  and  his  life  and  liberty  may 
depend  upon  aid  which  by  his  presence  he  may  give  to  counsel  and 
to  the  court  in  the  selection  of  jurors.  The  necessities  of  defense 
may  not  be  met  by  the  presence  of  his  counsel  only.  For  every 
purpose  therefore  involved  in  the  requirement  that  the  defendant 
shall  be  personally  present  when  the  indictment  is  for  a  felony,  the 
trial  commences  at  least  from  the  time  when  the  work  of  impanel* 
ling  a  jury  begins." 

In  the  case  at  bar  the  accused  was  out  on  bond  and  not  in  prisoa 
or  custody,  but  this  we  think  under  the  statute  makes  no  differ* 
ence,  even  if  we  must  infer,  as  suggested  by  counsel,  that  his  said 
absence  was  voluntary  on  his  part.  As  already  said,  if  his  absence 
is  willful  and  voluntary,  the  verdict  may  be  received  and  entered  of 
i^cord,  for  the  reason  that  these  steps  during  the  trial  are  expressly 
authorized  by  the  statute,  but  the  expression  of  authority  therein  te 
do  these  particular  acts  must  be  held  to  exclude  all  authority  to 
take  any  other  step  ''  during  the  trial,"  unless  the  accused  is  per- 
sonally present.  This  requirement  of  the  statute  is  one  he  cannot 
waive.  It  is  not  made  for  his  benefit  only  and  his  rights  are  not  all 
that  is  involved  or  contemplated  in  said  enactment.  In  the  case 
already  cited  the  court  further  says:  ^'  We  are  of  opinion  that  it  is 
not  within  the  power  of  the  accused  or  his  counsel  to  dispense  with 
the  statutory  requirement  as  to  his  personal  presence  at  the  trial. 
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The  argnment  to  the  contrary  proceeds  upon  the  ground  that  he 
alone  is  concerned  as  to  the  mode  by  which  he  may  be  deprived  of  life 
or  liberty,  and  that  the  chief  object  of  the  prosecution  is  to  punish 
him  for  the  crime  charged.  But  this  is  a  mistaken  view,  as  well  of 
the  relation  which  the  accused  holds  to  the  public,  as  of  the  end  of 
human  punishment.  *  *  *  Xhe  public  has  an  interest  in  his 
life  and  liberty.  Neither  can  be  lawfully  taken  except  in  the  mode 
prescribed  by  law.  That  which  the  law  makes  essential  in  proceed- 
ings involving  the  deprivation  of  life  or  liberty  cannot  be  dis- 
jiensed  with  or  affected  by  the  consent  of  the  accused,  much  less  by 
his  mere  failure  when  on  trial  and  in  custody  to  object  to  unauthor- 
ized methods.  *  *  *  Such  being  the  relation  which  the  citizen 
holds  to  the  public  and  the  object  of  punishment  for  public  wrongs, 
the  legislature  has  deemed  it  essential  to  the  protection  of  one 
whose  life  is  involved  in  a  prosecution  for  felony,  that  he  shall  be 
personally  present  at  the.  trial,  that  is  at  every  stage  of  the  trial 
when  his  substantial  rights  may  be  affected  by  the  proceedings 
against  him.  If  he  be  deprived  of  his  life  or  liberty  without  being 
so  present,  such  deprivation  would  be  without  that  due  process  of 
law  required  by  the  Constitution.''  To  the  same  effect  is  the  line 
of  cases  to  which  we  have  been  referred  decided  in  the  Supreme 
Court  of  Arkansas.  See  Osborne  v.  State,  24  Ark.  620;  Brown  v. 
State,  24  Ark.  620,  and  earlier  cases  in  same  court  cited  in  cases 
just  mentioned. 

But  it  is  contended  for  the  State  that  this  omission  is  cured  by 
the  subsequent  offer  of  the  trial  court,  when  the  case  was  called  for 
the  purpose  of  making  peremptory  challenges,  and  proceeding  with 
the  trial,  to  allow  the  accused  to  then  examine  the  jury  as  to  their 
qualifications,  and  that  as  he  declined  to  do  so  at  this  time  none  of  his 
substantial  rights  were  affected  prejudicially.  But  this  view  is,  we 
think,  not  satisfactory  for  a  variety  of  reasons.  In  the  first  place, 
examining  the  jurors,  when  the  accused  was  not  personally  present, 
was  not  merely  an  irregularity  in  the  mode  and  process  of  impanel- 
ling the  jury,  as  to  which  a  large  discretion  is  allowed  the  trial  court, 
and  whose  action  it  is  said  will  not,  as  to  such  irregularities,  be  re- 
viewed unless  some  actual  prejudice  to  the  defendant  is  made  to 
appear,  but  on  the  contrary,  the  examination  conducted  in  his 
afasenoe,  as  we  have  seen,  was  a  breach  and  infringement  of  the 
statute  requiring  the  accused  to  be  personally  present  at  this  step 
d.tring  the  trial,  and  this  in  and  of  itself,  and  as  a  matter  of  law. 
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sufficiently  shows  the  prejudice  ;  or  in  other  words  prejudice  to  the 
rights  of  the  accused  is  under  the  circumstances  presumed,  without 
any  showing  in  that  behalf.  The  court,  upon  discoyering  the 
absence  of  the  accused  during  said  examination,  doubtless  thought 
it  could  give  the  defendant  the  full  benefit  of  his  substantial  rights 
by  permitting  him  to  then  and  there  examine  the  jurors  as  to  their 
qualifications,  without  discharging  the  entire  panel,  or  without  al- 
lowing any  further  period  of  time,  as  demanded  by  defendant, 
before  requiring  the  exercise  by  the  parties  of  their  peremptory 
challenges. 

But  the  examination  of  jurors  as  to  their  qualifications  as  euch 
does  not,  we  think,  consist  altogether  or  exclusively  in  their  ex- 
amination in  said  respect  by  the  accused,  or  his  counsel,  which  is 
the  extent  of  said  offer  so  made  by  the  court.     Their  examination 
by  the  prosecuting  attorney,  or  by  the  court,  or  both,  as  to  their 
qualification  under  the  statute,  and  such  further  examination,  if 
any,  became  necessary  or  proper  in  the  examination  of  the  case,  as 
to  other  causes  of  disqualification  than  those  mentioned  in  the 
statute,  and  such  other  examination  made  by  the  State's  attorney, 
if  any,  with  a  view  to  the  exercise  of  his  peremptory  challenges,  all 
constitute  a  part,  or  may  do  so,  of  the  examination  and  trial  of  the 
jurors  in  this  behalf.     The  opportunities  for  observing  the  conduct 
and  bearing  and  manner  of  the  juror  throughout  the  whole  examina- 
tion, as  well  that  by  the  State  as  that  on  his  own  behalf,  may  be  of 
great  value  to  the  accused.     The  accused  has  opportunities  thus 
afforded  for  inquiry,  and  comparison  and  for  inspection  of  the  jurors 
personally  as  they  thus  undergo  the  examination  as  a  whole.     The 
practice  at  common  law  required  the  examination  of  the  jurors 
singly,  so  that  the  accused  should  not  be  confused  **  by  looking 
upon  a  multitude  of  faces  at  once,"  but  might  have  opportunity  to. 
scan  the  countenance  and  observe  the  demeanor  of  each  separately. 
But  whether  this  practice  prevails  or  not,  it  is  the  intention  and 
aim  of  the  law  to  provide  liberal  facilities  and  opportunities  for 
securing  a  fair  and  impartial  jury.    Even  if  the  time  and  facilities 
intended  to  be  provided  by  the  law  for  the  selection  of  the  jury: 
were  not  in  fact  abridged  by  this  action  of  the  court,  there  had  been 
an  infringement  of  the  statutory  requirement  that  the   accused, 
should  be  personally  present  during  the  trial,  for  the  jury  had  been . 
in  part  examined  touching  their  qualification  during  his  absence.  < 
This  was,  we  think,  a  ground  of  challenge  to  the  array,  and  as  the 
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defendant  was  insisting  upon  his  right  ander  the  statute  to  be  per- 
sonally present  daring  this  part  of  the  trial,  bis  said  motion  should 
haTe  been  sustained  upon  this  ground. 

For  the  reasons  above  stated,  we  are  of  opinion,  that  the  trial 
court  erred  in  overruling  defendant's  motions,  above  oomplained 
ofy  and  for  that  reason  its  judgment  is  reversed  and  the  cause  rer. 
manded  for  further  proceedings  in  conformity  hereto. 

Judgment  reversedf  and  cause  remanded. 

All  concur,  except  Henry,  C.   J.,  not  sitting. 


81.  JOSBFH  FiBB  AKD  MaBINE  InSUBANCE  GoMPANT  Y.  LeLAKD« 

(90  Mo.  m.) 
€l/lee  and  ojker — acHan  for  reftual  to  perform  minitterial  duty  — juri9dietion.. 

One  maj  maintain,  in  Missoari,  an  action  of  damages  against  a  county  com- 
minioner  of  Kanaan  for  refusing  to  obej  a  mandamus  to  levy  a  tax  to  pay 
a  Judgment  against  the  county.* 

THE  opinion  states  the  case.     The  defendant  had  judgment, 
below.. 

B.  R.  Vineyard,  for  appellant. 
Oreen  d  BurneSy  for  respondent. 

• 

Hbkby,  G.  J.  This  is  an  action  to  recover  damages  against 
defendant  on  the  following  alleged  facts:  That  he  is,  and  for  six 
years  last  past  has  been,  a  member  of  the  board  of  county  commis'^ 
doners  of  Doniphan,  county,  Kansas,  and  chairman  of  said  board, 
consisting  of  three  members,  whose  duties  are  purely  ministerial; 
that  plaintiff,  ever  since  defendant  has  been  a  member  of  said 
hoard,  has  owned  and  held  a  large  number  of  bonds  issued  by  said, 
county  in  payment  for  stock  subscribed  by  said  county  in  the  Den- 
ver City  Bailroad  Company  and  the  Atchison  &  Nebraska  Railroad 
Company;  that  it  has  been  the  duty  of  said  board  of  commissioners, 
under  the  laws  of  Kansas,  to  annually  levy  and  cause  to  be  collected 
•on  the  property  in  said  county,  subject  to  taxation,  a  tax  sufficient. 
to  meet  and  pay  off  the  interest  coupons  of  said  bonds  as  they 

*  See  note,  58  Am.  Rep.  148. 
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matoret],  without  any  discretion  to  refuse  to  do  so;  that  defendant 
not  only  failed  to  discharge  said  dnty,  bnt  conspired  with  the 
other  members  of  said  board  and  other  citizens  of  said  county  ta 
cheat  and  defraud  plaintiff  out  of  the  interest  accrued  and  to  accrue 
on  said  bonds;  and  in  furtherance  of  said  conspiracy  the  defend- 
ant induced  the  said  board  to  disregard  its  said  duty^  and  for  six 
years  last  past  has  prevented  said  board  from  levying  and  causing- 
to  be  collected  any  tax  or  money  to  pay  the  interest  on  said  bonds. 
Then  follows  an  allegation  that  plaintiff  had  instituted  suits  on  in- 
terest coupons  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Kansas  against  said  board,  and  recovered  judgments, 
one,  13th  of  June,  1879,  for  14,626  and  1200  costs  of  suit;  one,  17th 
of  June,  1881,  for  14,150.13  and  1200  costs,  and  another  on  the  same 
day  for  $4,429.48  and  1200  costs;  that  said  court,  by  its  peremptory 
writ  of  mandamus,  commanded  said  board  and  each  member 
thereof,  to  levy  a  tax  on  all  property  in  said  county  subject  to  tax- 
ation,  on  the  first  Monday  in  August,  1882,  for  the  purpose  of  pay- 
ing said  judgments,  etc,  but  that  defendant,  for  the  purpose 
of  carrying  out  said  conspiracy,  and  in  order  to  cheat  and  defraud 
plaintiff,  refused  to  obey  said  mandamus,  and  induced  the  other 
members  of  the  board  to  disobey  said  writ,  although  plaintiff  was 
present  by  its  attorney  on  said  first  Monday  of  August,  1882,  at 
Troy,  Doniphan  county,  Elansas,  while  said  board  was  in  session, 
to  induce  the  board  to  discharge  its  duty,  etc.;  but  defendant  then 
and  there,  acting  as  chairman  of  said  board  and  in  furtherance  of 
said  conspiracy,  refused  to  permit  plaintiff  to  be  heard,  and  notified 
plaintiff  that  said  judgments  should  never  be  paid,  wherefore  plain- 
tiff asks  judgment  against  defendant  for  the  amount  of  said  judg- 
ments, etc. 

A  demurrer  to  this  petition  was  sustained  and  a  judgment  ren- 
dered against  plaintiff,  from  which  this  appeal  is  prosecuted.  Is 
the  action  maintainable  in  this  State?  Appellant's  counsel  cite 
cases  in  other  States  similar  to  that  of  Vawter  v.  Missouri  Pacific 
Ry.  Co,y  84  Mo.  679;  s.  c,  54  Am.  Bep.  105,  in  which  the  ruling 
was  different  from  that  of  this  court  in  that  case,  in  which  the  rail- 
road company  was  sued  in  Missouri  by  the  administrator  of  one 
who  was  killed  by  a  train  of  defendant's  cars  in  the  State  of  Kan- 
sas, and  sought  to  be  held  liable  here,  under  a  statute  of  that  State, 
materially  different  from  ours,  on  the  same  subject.  We  held  that 
this  could  not  be  done.     The  common  law  gave  no  such  action. 
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The  right  to  recover  was  purely  statatorj,  and  in  this  State  the  ac- 
tion is  not  maintainable  by  the  administrator. 

The  right  of  action  against  a  ministerial  officer  for  a  riolation  or 
n^lect  of  duty  by  one  injured  in  consequence  thereof  is  a  different 
matter.  The  common  law  gave  the  party  aggrieved  an  action 
against  the  officer  in  such  case.  There  is  authority  for  the  broader 
position  that,  *^  wherever^  by  either  the  common  law  or  the  statute- 
law  of  a  State^  a  right  of  action  has  become  fixed,  and  a  legal  lia- 
bility incurred,  that  liability  may  be  enforced  and  the  right  of  ac- 
tion pursued  in  any  court  which  has  jurisdiction  of  such  mattera 
and  can  obtain  jurisdiction  of  the  parties.''  Denick  v.  Railrotid, 
103  U.  S.  18.  This  doctrine  has  been  announced  in  cases  similar 
to  that  of  Vawt&r  v.  Railroad,  supra^  by  courts  with  which  thia 
court  is  not  in  harmony  on  the  subject.  Ex  parte  Riper,  20  Wend. 
615,  was  a  case  in  which  in  the  State  of  New  York  an  attachment 
proceeding  was  commenced  against  a  party,  a  resident  of  New 
Jersey,  on  an  indebtedness  created  by  the  law  of  the  latter  State. 
The  defendant  was  a  director  of  a  bank  in  New  Jersey,  the  charter 
of  which  made  the  directors,  jointly  and  severally,  liable  individually 
to  every  creditor  for  the  payment  of  any  bills  obligatory,  or  of  credit^ 
or  notes  that  they,  or  any  of  them,  might  issue  or  circulate.  It  was 
objected  ^'  that  the  directors  being  corporators  and  not  liable  at  com- 
mon law,  bat  the  statute  raising  their  liability,  and  in  the  same  sec- 
tion giving  a  remedy,  that  alone  must  be  pursued."  But  said  the 
court,  GowEK,  J. :  **  The  charter  does  not  confine  the  creditor  to  any 
particular  remedy.  It  raises  in  his  favor  a  debt  against  an  individual^ 
and  leaves  his  remedy  to  the  general  methods  of  the  law.''  Again: 
**  It  raises  a  debt  against  him  which  may,  in  its  own  nature,  be  enforced 
wherever  the  debtor,  or  his  property,  can  be  found,  according  to  the 
forms  of  law  at  the  place  where  found." 

In  a  more  recent  case,  in  the  New  York  Court  of  Appeals,  it  was 
held  that  ''when  the  wrong  is  committed  in  a  foreign  State  or  coun- 
try, no  action  can  be  maintained  here  without  proof  of  the  existence 
of  a  similar  statute  in  the  place  where  the  wrong  was  committed:" 
Leonard  v.  OolumUa  Steam  Navigaiion  Company,  84  N.  Y.  48 ; 
8.  c,  38  Am.  Bep.  491 ;  McDonald  v.  Mallory,  77  N.  Y.  547  ;  s.  c, 
33  Am.  Bep.  664.  It  seems  now  to  be  the  settled  doctrine  iti  that 
State  that  if  the  statute  of  one  State  is  of  similar  import  and  char- 
acter with  that  of  another,  a  right  of  action  under  the  statute  accru- 
ing in  one  of  those  States  may  be  prosecuted  in  the  other. 
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The  decision  in  Vawier  y.  Jtailroad,  supra,  was  based  npon  the 
•dissimilarity  between  the  statnte  of  Kansas  and  oar  statute  on  the 
«ame  subject.  But  whether  it  is  held  that  in  that  class  of  actions 
the  courts  of  this  State  will  afford  redress  or  not,  the  case  at  bar 
stands  upon  a  different  principle.  The  plaintiff  does  not  seek  to 
enforce  a  purely  statutory  right,  bufc  his  action  is  one  maintainabla 
at  common  law,  and  if  he  had  a  good  cause  of  action  in. the  State 
of  Kansas,  he  may  maintain  it  in  the  courts  of  this  State.  Th& 
petition  alleges  that  the  duties  of  defendants,  under  the  laws  of 
Kansas,  were  purely  ministerial.  Whether  so  or  not  raises  an  issue 
of  fact,  if  denied.  If  his  functions  were  judicial,  the  action  is  not 
maintainable  unless  the  Kansas  statute  gives  an  action  in  such  cases. 

The  statute  of  Kansas  prescribing  the  place  where  suits  should 
be  commenced  against  public  ofiBcers  for  acts  done  by  them  in 
virtue,  or  under  color  of  their  officers,  or  for  a  neglect  of  official 
duties,  is  operative  in  that  State,  but  was  not  designed  to  affect  the 
right  of  the  party  to  his  suit  in  another  jurisdiction.  It  is  merely 
a  provision  to  the  effect  that  if  the  suit  is  instituted  in  that  State 
it  must  be  brought  in  the  county  in  that  State  where  the  cause  of 
action  arose. 

We  have  statutes  of  a  sinu^ar  character  prescribing  where  a  party 
may  be  sued  and  in  what  court  in  this  State,  in  causes  of  action 
which  are  transitory  and  upon  which  there  is  no  question  that  the 
plaintiff  could  maintain  an  action  in  any  other  State  of  the  Union. 
Nor  is  it  i^  valid  objection  to  the  cause  of  action  alleged  in  plaintiff's 
petition  that  it  has  already  obtained  a  judgment  against  Doniphan 
•county  for  the  amount  of  the  fnterest  coupons  due,  and  also  a  per 
•emptory  mandamus  from  the  Circuit  Court  of  the  United  States  for 
the  district  of  Kansas,  commanding  the  board,  of  which  defendant 
is  a  member,  to  levy  a  tax  to  pay  the  judgments ;  that  the  said  court 
may  proceed  against  defendant,  as  for  contempt,  and  possibly  sue- 
•ceed.  in  compelling  the  levy  of  the  tax  does  not  deprive  plaintiff  of 
his  right  of  action  against  the  defendant.  The  law  imperatively 
imposes  duties  upon  ministerial  officers.  It  is  as  much  their  duty 
to  obey  the  law  as  the  mandates  of  the  courts  ;  and  that  the  courts 
have  in  vain  adjudged  and  ordered  the  performance  of  a  duty,  is 
no  bar  to  an  action  by  the  party  aggrieved  against  the  obstinate^ 
officer  who  refuses  to  obey  both  the  law  and  the  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  Judgment  reversed  and  cause  remanded. 
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CatUraei — impUed  —  toith  insame  p&npu. 


A  dsQgliter  mtsj  leeorer,  as  upon  an  Implied  oontnet,  for  neoeanrj  •ervioe» 
rendered  tj  her  to  her  inmne  mother  with  the  intention  for  dinrgin|^  for 
them.* 

ACTION  for  seirioes.     The  opinion  states  the  case.     The  plain-- 
tiff  had  judgment  below. 

Bough,  Overall  dk  Jud^on,  for  appellant. 

Dinning  dk  Byms,  for  respondents. 

NoBTOK,  J.  This  is  a  suit  by  Catherine  Beando,  nie  Catherine 
Boyer,  and  a  daughter  of  Mary  Boyer/  against  the  administrator  of 
the  estate  of  said  Mary  Boyer,  mother  of  said  Catherine^  to  recover 
for  **  care,  nursing  and  attention,^'  alleged  to  hare  been  rendered 
by  her  to  her  mother  from  October  1,  1872,  to  May  28, 1882.  It 
appears  from  the  testimony  for  the  plaintiffs,  as  well  as  from  the 
testimony  for  the  defendant,  that  Mary  Boyer,  mother  of  the  plain- 
tiff Catherine,  was  insane  daring  the  whole  of  the  period  for  which 
compensation  is  claimed,  and  that  she  died  in  May,  1882.  The 
evidence  of  plaintiffs  tended  to  show  that  the  husband  of  Mary 
Boyer  died  in  1865,  leaying  a  homestead  on  which  she  and  plaintiff 
continued  to  reside  till  her  death,  during  the  whole  of  which  period 
she  was  insane  and  required  the  care  and  attention  of  some  one  ; 
that  he  also  left  a  small  amount  of  personal  property,  to-wit,  one 
horse,  two  or  three  head  of  cattle,  and  t75  in  money,  which 
the  widow  retained,  and  to  which  she  was  absolutely  entitled 
unrler  the  law,  it  not  appearing  that  there  was  any  administration 
on  the  husband's  estate.  The  evidence  further  tended  to  t^how  that 
from  1865  to  1882,  the  plaintiff  bestowed  upon  her  mother  all  the 
care  and  attention  she  required,  did  the  work  about  the  house, 
sawed  wood,  rented  out  the  cultivating  part  of  the  farm,  did  wash- 
ing for  some  of  the  neighbors  and  received  pay  in  provisions  ;  that 
the  care  of  her  mother  was  worth  tlOO  a  year  wiih  board. 

*  See  Hodge  v.  Powell,  poet. 
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The  evidence  of  defendant,  while  it  established  the  fact  of  the 
insanity  of  Mrs.  Boyer,  also  tended  to  establish  the  fact  that  her 
condition  was  such  as  to  require  the  care  of  some  one,  and  that 
such  senrice  could  have  been  performed  by  a  tweWe  or  fif  teen-jear- 
old  child;  and  that  one  Misplay,  who  had  procured  some  pension 
money  for  Mrs.  Boyer,  furnished  her  with  necessaries,  but  to  what 
extent  does  not  appear.  Two  of  defendant's  witnesses  testified 
that  plaintiff  had  told  them  that  she  did  not  intend  to  charge  for 
her  services,  which  was  contradicted  by  the  evidence  of  plaintiff. 
Dui-ing  the  progress  of  the  trial  defendant  offered  in  evidence  an 
order  of  the  County  Court  of  Washington  county,  Missouri,  which 
court  then  had  jurisdiction  over  the  property  of  insane  persons,  at 
its  November  term,  1869,  appointing  V.  B.  Misplay  guardian  of 
Mary  Boyer,  an  insane  person,  and  also  the  settlement  of  said  Mis- 
play as  such  guardian,  for  the  purpose  of  showing  that  Mary  Boyer 
had  been  cared  for  by  her  guardian;  but  the  evidence  was  by  the 
court  excluded  upon  the  ground  that  Mary  Boyer  had  not  been 
declared  an  insane  person  by  a  prior  order  of  said  court,  and  the 
court  held  that  said  order  was  not  competent  to  go  to  the  jury  to 
affect  the  implied  contract  between  plaintiff  and  her  mother  for 
compensation  for  her  services,  but  it  might  go  to  the  jury  for  the 
purpose  of  showing  that  Misplay  had  authority  to,  and  did,  furnish 
as  de  facto  guardian,  Mary  Boyer  with  necessaries.  This  ruling  of 
the  court  was  excepted  to,  as  well  as  the  action  of  the  court  in  giv- 
ing the  following  instruction : 

**  Gentlemen  of  the  jury,  the  court  instructs  you  that  where 
services  are  rendered  and  received,  a  contract  of  hiring,  or  obligation 
to  pay,  will  be  presumed,  but  a  presumption  may  arise  from  the 
relationship  of  the  parties,  that  the  services  rendered  are  acts  of 
gratuitous  kindness,  and  in  this  case  it  is  a  question  for  you,  taking 
into  consideration  all  the  circumstances,  including  the  nature  and 
degree  of  the  relationship  of  the  parties  and  their  circumstances  in 
life,  to  determine  whether  there  was  any  implied  contract  for  com- 
pensation or  not.  Now  if  you  find  from  the  evidence  in  this  cause, 
that  plaintiff  rendered  services  to  the  mother  in  taking  care  of  her 
and  waiting  on  her,  and  that  she  intended  while  rendering  such 
services  to  charge  the  mother  for  the  same,  and  that  her  mother 
was  insane  at  the  time,  and  that  such  services  were  necessary  for 
the  comfort  and  well-being  of  her  mother,  then  you  will  find  the 
issues  for  the  plaintiff,  and  allow  her  in  your  verdict  such  sum 
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J8  yoa  may  belieTe,  from  the  OTidence  in  the  cause,  she  is  entitled 
to,  not  exceeding  the  sum  of  tl,000. 

**  If  yon  find  the  issues  for  the  plaintiff  in  ascertaining  what  com*'- 
pensation  yoa  shall  allow  her,  you  must  confine  yourself  to  the  last 
ten  years  of  Mary  Beyer's  life,  and  you  must  also  take  into  consider- 
ation the  situation  of  the  parties,  the  property  ipied  by  her  and 
her  mother,  and  the  kind  and  nature  of  the  services  rendered.  ' 

''But  on  the  contrary,  if  you  believe  and  find  from  the  evidence 
in  this  cause,  that  plaintiff  rendered  the  services  sited  for  as  acts  of 
^tuitous  kindness  to  her  mother,  and  as  a  member  of  the  family, 
with  no  intention  of  charging  her  for  the  same,  then  you  must  find 
the  issues  for  the  defendant,  and  in  such  case  it  makes  no  difference 
how  meritorious  and  valuable  her  services  to  her  mother  may  have 
been/' 

It  is  insisted  that  the  instruction  of  the  court  i.;  erroneous,  because 
it  allows  a  recovery  on  an  implied  contract,  and  it  is  contended  that 
an  insane  person  cannot  be  bound  on  an  implied  contract.  In  sup- 
port of  this  contention  we  have  been  cited  to  the  case  of  HalUy  v. 
Traesfer,  72  Mo.  73.  It  is  only  held  in  that  case  that  an  insane 
person  cannot  bind  himself  by  express  contract;  it  does  not  go  so 
far  as  to  overthrow  the  rule  that  when  necessaries  are  furnished  an 
insane  person,  the  law  will  imply  a  contract  to  pay  for  them.  The 
rale  is  thus  stated  by  Phillips  on  Lunatics,  17:  ''The  courts  of 
law  and  equity  imply  a  contract  by  one  nan  compos  meniis  to  pay 
for  necessaries  supplied  to  him,  but  if  he  is  already  sufficiently  sup- 
plied with  any  goods,  it  seems  he  is  not  liable  for  a  further  supply 
of  such  goods,  although  supplied  without  notice  of  the  previous  sup- 
ply.'^  The  principle  announced  by  this  author  is  emphasized  in 
the  case  of  Sawyer  v.  Lufkin,  56  Me.  308,  where  it  is  said  by  Ap- 
PLETOK,  G.  J. :  "  This  is  an  action  for  necessaries  furnished  the  de- 
fendant, an  insane  person  over  twenty-one  years  of  age,  and  under 
guardianship.  The  guardian  appears  and  contests  the  plaintiff's 
claim.  If  necessaries  are  furnished  a  person  in  this  condition,  in 
good  faith,  and  under  circumstances  justifying  their  being  so  fur- 
nished, the  person  furnishing  may  recover.  If  the  law  were  not  so, 
the  insane  might  perish,  if  a  guardian  having  means  should  neglect 
or  refuse  to  furnish  the  supplies  needed  for  their  support.  They 
stand  in  the  same  position  as  minors,  and  are  liable  for  necessaries. 
^  *  *  Nor  is  this  limited  liability  changed  by  a  statute,  which 
provides  that  '  when  a  person  over  twenty-one  years  of  age  is  under 
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gUArdiaiiship,  he  shall  be  deemed  incapable  of  dispofling  of  his  prop* 
erty^  otherwise  than  by  his  last  will^  or  of  making  any  contract, 
notwithstanding  the  deaths  resignation  or  removal  of  the  guardian.' 
This  prohibits  all  express  contracts  by  the  insane.  They  cannot  be 
liable  on  any  express  promise,  bat  their  estate  may  be  held  when 
the  law  implies  one.  *  *  *  The  estate  of  the  insane  is  legally, 
as  well  as  equitably,  liable  for  necessaries  furnished  in  good  faith 
and  under  circumstances  justifying  their  being  furnished.'' 

The  fact  that  plaintiff  might  haye  sued  the  guardian  of  Mrs. 
Boyer,  if  such  guardian  had  been  appointed  as  provided  by  statute, 
cannot  affect  plaintiff's  right  to  sue  her  administrator^  as  such 
guardianship  was  terminated  on  the  death  of  Mrs.  Boyer.  In  this 
view  of  the  subject  we  must  uphold  the  ruling  of  the  trial  court  in 
rejecting  the  order  of  the  County  Court  offered  in  evidence.  The 
judgment,  we  think,  is  for  the  right  party,  and  finding  no  error  in  the 
record  affecting  the  merits  of  the  controversy,  it  is  hereby  affirmed. 

All  concur.  Judgment  affifmsd* 


Sghhidt  v.  Kansas  City  Distilliitg  Cohpaky. 

(90XO.2M.) 

ITegligence — dangerous  premise* — irtfofU  treepaeeer. 

An  action  for  the  death  of  a  chUd  hy  falling  into  an  onf enoed  pool  of  hot  water 
discharged  on  the  defendant's  distilleiy  premises,  sixty  feet  from  the  high> 
way,  and  two  hundred  and  twenty-five  feet  from  any  hoase,  may  not  he 
maintained  without  proof  that  the  place  was  attractive  to  children,  or  that  to- 
the  defendant's  knowledge  they  resorted  there  for  amusement.  {Bee  ncie^ 
p.  28.) 

ACTION  for  death  of  plaintiffs'  child  by  negligence.    The  opinion, 
states  the  case.     The  plaintiff  had  judgment  below^ 

0(ige,  Ladd  &  Small,  for  appellant. 

Wash.  Adams,  and  JET.  Stuhenraueh,  fot  respondent. 

Hekry,  C.  J.  The  plaintiffs  are  husband  and  wife  and  parents 
of  a  child  three  years  old.  L'>uisa9  whose  death  occurred  November 
%y  1883,  upon  the  premises  of  the  defendant,  and  plaintifb  allege 
that  it  was  caused  by  the  negligence  of  the  defendant. 
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The  petition  i3  as  follows:  '^  Plaintiffs  state  that  they  are  now, 
ttud  were,  at  and  prior  to  the  date  hereinafter  mentioned,  hosband 
and  wife  and  father  and  mother  of  Louisa  Schmidt,  their  child, 
bom  on  the  29th  day  of  October,  1879.  Said  Louisa  Schmidt  wag 
killed  in  the  manner  hereinafter  stated,  and  at  the  time  of  her 
death  was  a  minor  and  unmarried.  That  the  defendant  now  is,  and 
was,  at  and  prior  to  the  dates  hereinafter  mentioned,  a  business 
corporation,  duly  organized  as  such  under  and  by  virtue  of  the  lawa 
of  the  State  of  Missouri,  and  engaged  in  the  business  of  buying  and 
selling  and  refining  grain,  and  for  that  purpose  kept  and  still  keeps 
and  maintains  distillery  buildings,  and  in  connection  with  said 
buildings,  and  in  its  business,  defendant  erected  and  maintained, 
and  was,  at  the  time  hereinafter  stated,  using  a  large  number  of 
steam  engines  and  boilers,  to-wit,  six,  in  the  county  of  Jackson, 
and  State  of  Missouri,  east  of  and  near  the  city  of  Kansas;  that  the 
defendant,  on  and  prior  to  the  2d  day  of  November,  1882,  kept  and 
maintained  an  escape  pipe  in  connection  with  said  boilers  f dr  the 
purpose  of  blowing  off  hot  water,  debris  and  steam  from  the  same; 
said  pipe  extended  from  the  distillery,  where  the  boilers  were,  under 
and  across  a  travelled  public  road  and  highway,  and  terminated 
above  ground  in  an  open  space  about  sixty  feet  north  of  said  travelled 
public  road.  Through  this  pipe  defendant  from  time  to  time,a8  occa- 
sion required  in  its  business,  blew  off  and  discharged  hot  and  boiling 
water,  debris  and  steam  from  said  boilers;  and  said  water,  steam  and 
debris  were  discharged  and  thrown  upon  open  ground  and  about  sixty 
feet  north  of  said  travelled  public  road,  and  in  the  neighborhood 
and  vicinity  of  several  inhabited  dwelling-houses  along  said  road. 
At  the  end  and  outlet  of  the  pipe  where  the  boiling  water,  debris 
and  steam  were  blown  off  and  discharged,  there  was  no  fence,  guard, 
signal  or  protection  of  any  kind,  but  the  same  was  left  exposed, 
open  and  unguarded. 

'^  Plaintiffs  say  defendant  wrongfully  and  negligently  kept  and. 
maintained  said  pipe  as  aforesaid,  and  wrongfully  and  negligently 
left  the  end  and  outlet  thereof  contiguous  to  said  public  road  un- 
protected, and  in  an  exposed,  open  and  dangerous  condition,  and 
wrongfully  and  negligently,  while  said  pipe  was  so  unprotected,  dis- 
charged from  time  to  time  hot  and  boiling  water,  debris  and  steam 
through  the  same  on  to  the  open  ground  near  said  road  and  highway 
and  dwelling-houses;  that  on  the  2d  day  of  November,  1883,  while 

defendant  so  kept  and  maintained  said  pipe  for  the  purposes  and  in 
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the  manner  aforesaid,  Loaisa  Schmidt^  a  child  of  plaintifb,  with- 
out fault  of  plaintiffs,  went  to  the  end  and  outlet  of  said  pipe,  near 
said  road,  and  while  there  on  the  day  aforesaid,  the  defendant  sad* 
denly,  without  luiving  given  any  signal  or  warning  of  any  kind,  blew 
out  hot  and  boili.ij  water,  debris  and  steam  through  said  pipe  left 
exposed  as  aforesaid,  on  to  the  ground  and  into  a  depression  or  hole 
thereon  at  the  end  of  said  pipe,  and  said  child  then  and  there  being 
fell  into  said  boiling  water  and  the  said  debris,  and  the  said  Louisa 
Schmidt  was  thereby  scalded  and  burned  to  death,  and  did  from, 
the  effects  thereof  on  the  same  day  die. 

''  Plaintiffs  say  that  the  death  of  their  said  child  was  cansed  by 
the  wrongful  acts,  neglects  and  defaults  of  defendant. 

''  By  reason  whereof  plaintiffs  are  damaged  in  thesuniof  #5,000» 
and  an  action  hath  accrued  to  them  under  and  by  yirtne  of  the  stat- 
ute in  such  cases  made  and  provided.  Wherefore  plaintiffs  ask 
judgment  for  the  sum  of  $5,000  and  for  costs.'' 

The  evidence  in  the  case  tended  to  show  that  plaintiffs  were  hna* 
band  and  wife,  and  the  lawful  parents  of  Louisa  Schmidt,  the  de- 
ceased. That  said  Louisa  Schmidt,  an  infant  and  unmarried,  three 
years  and  three  days  old,  died  on  the  2d  day  of  November,  1^82,  of 
the  injuries  received  the  same  day  and  some  three  hours  earlier  on 
the  defendant's  premises.  That  the  defendant  was  the  owner  and 
operator  of  a  distillery  east  of  and  near  the  city  of  Kansas  on  the 
south  side  of  the  Missouri  river;  that  the  distillery  buildings  were 
situated  on  the  south  side  of  a  public  road  forty  feet  wide,  which 
runs  north-east  and  nearly  parallel  to  a  slough,  which  was  formerly 
a  main  channel  of  the  river  but  which  has  recently  been  to  a  great 
extent  filled  up,  and  that  across  the  slough  and  between  it  and  the 
river  proper,  are  situated  the  cattle-sheds  of  the  defendant,  which 
owns  the  property  from  the  public  road  to  the  river,  which  is  about 
one  thousand  feet  north  of  the  road.  Along  its  western  boundary 
a  causeway  or  private  road  of  defendant  extends  across  the  slough 
to  its  cattle-sheds.  Along  its  eastern  line,  from  the  island  across 
the  slough  to  the  public  road,  the  defendant  had  a  fence,  which  waa 
also  extended  up  to  the  public  road,  to  the  west  or  south-west  until 
it  joined  some  buildings,  which  continue  the  fence  up  to  within 
some  seventy-five  or  eighty  feet  of  the  comer  of  the  public  road  and 
the  causeway  aforesaid,  and  for  this  distance  along  the  public  road, 
and  also  along  the  causeway,  there  was  no  fence  or  other  erection  to 
prevent  people  from  entering  the  grounds  of  the  defendant  betweea- 
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the  public  road  and  the  dough.  This  public  road  was  considerably 
travelled  by  the  neighbors,  the  gardeners,  and  others  living  down 
the  riYer,  and  the  distillery  employees.  The  slough  was  filled  with 
water  which  rose  and  fell  with  the  river,  and  was  a  muddy,  filthy 
place,  owing  to  the  discharge  of  waste  and  ofFal  into  it  from  the 
distillery  and  the  cattle-barns.  Upon  this  open  space,  between  the 
road  and  the  slough,  there  were  three  large  cottonwood  trees.  The 
ground  was  rough  and  somewhat  broken,  but  at  this  time  was  dry 
and  passable,  firm  and  not  muddy.  A  twelve-inch  sewer  pipe 
passed  from  the  distillery  under  the  public  road,  and  came  out  and 
discharged  upon  this  lot  some  forty  feet  or  more  north  of  the  pub- 
lic road,  and  a  few  feet  east  of  the  causeway.  This  pipe  conveyed 
refuse  matter,  swill  and  water,  which  wore  a  channel  from  the 
mouth  of  the  sewer  some  two  feet  or  more  deep,  down  to  the  mouth 
of  the  slough.  The  escape- pipe,  a  small  iron  pipe  from  the  boilers 
of  the  distillery,  of  which  there  were  six,  was  passed  under  the 
public  road  and  camo  out  some  fifteen  or  eighteen  feet  north  and 
east  of  the  mouth  of  the  sewer-pipe.  It  came  out  of  the  ground 
about  half  way  down  the  bank  of  the  slough,  which  was  the  old 
river  bank,  and  was  three  or  four  feet  high.  It  had  been  a  higher 
bank,  but  the  deposits  of  sand  had  filled  the  slough  up  so  that  it 
sloped  toward  the  slough.  This  pipe  protruded  from  the  bank  some 
eighteen  inches,  and  was  held  in  place  by  a  stone  placed  under  it 
in  the  bank.  It  was  used  for  blowing  out  the  boilers,  and  dis- 
charged steam,  hot  or  boiling  water  and  mud,  and  was  used  when- 
ever it  was  necessary  to  blow  out  the  boilers  —  once  a  day,  or 
oftener  if  required.  The  pipe  was  some  two  feet  above  the  level 
of  the  slough  water  at  the  time,  and  from  six  to  fifteen  feet  from 
the  water.  In  front  of  the  pipe,  the  water  discharged  from  it  had 
worn  a  hole  fifteen  or  eighteen  inches  wide  and  twelve  or  fifteen 
inches  deep.  This  steam-pipe  was  about  ten  feet  from  these  cotton- 
wood  trees,  and  at  its  mouth  the  ground  was  firm.  Children  played 
around  the  houses,  and  there  were  quite  a  number  in  the  neighbor- 
hood. In  the  water  in  this  hole,  lying  crosswise  of  it,  the  head 
and  feet  out,  and  her  body  in  the  water,  the  child  Louisa  was 
found.  The  water  was  hot.  She  was  scalded  and  died  some  three 
hours  afterward  in  consequence  of  the  scalding.  The  plaintiffs 
reside  some  two  hundred  and  fifty  feet  west  of  the  pipe,  in  a  house 
fronting  on  the  public  road.  A  short  time  before  she  was  found 
Ae  had  asked  permission  of  her  mother  to  go  over  to  Behren's 
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house,  which  was  adjoining  that  of  Schmidt's  on  the  east.  She 
had  gone  to  Behren's^  and  had  gone  in  company  with  Behren's 
children,  a  girl  eight  years  old  and  a  boy  foar  years  old,  who  went 
to  get  water  in  a  little  tin  backet  from  the  sewer.  The  Behren 
girl  got  her  water  from  the  sewer,  and  had  turned  to  go  home  when 
she  heard  a  scream,  and  going  back,  fonnd  Louisa  fallen  into  the 
water  in  the  hole  in  front  of  the  escape-pipe.  Louisa  had  not  been 
gone  from  home  more  than  ten  minutes  until  the  accident  hap- 
pened. The  house  of  Behren  was  two  hundred  and  twenty-three 
feet  west  of  the  pipe,  the  Schmidt's  next  beyond,  and  still  further 
on  were  two  or  three  other  houses  in  which  families  with  their 
children  resided,  and  also  a  drug  store.  There  was  no  fence  to 
keep  people  from  going  on  the  ground ;  but  there  was  a  notice  on 
a  board  upon  one  of  the  cottonwood  trees,  forbidding  trespassers. 
The  said  Louisa  was  a  bright,  intelligent  girl,  three  years  and  three 
days  old.  The  plaintiff,  John  G.  Schmidt,  was  at  the  time  a  la- 
borer ;  had  formerly  been  in  the  defendant's  employ,  and  was  by 
trade  a  stone-cutter.  The  plaintiff  John  G.  Schmidt  is  now  thirty •^ 
flye  years  of  age,  and  plaintiff  Anna,  his  wife,  is  twenty-three  years 
old.  Plaintiff  John  G.  Schmidt  employed  a  physician  to  attend  the 
deceased  when  injured,  and  paid  the  expenses,  and  also  her  funeral 
expenses.  Plaintiffs  were  in  the  habit  of  exercising  good  care  over 
their  child,  and  had  once  warned  her  not  to  go  to  the  defendant's 
waste-pipe.  Defendant  could  have  put  up  a  fence  inclosing  the  pipes 
without  difficulty.  The  hog-pen  shown  on  the  map  was  not  built  at 
the  time  of  the  accident,  but  afterward.  One  witness,  Mrs.  Gluck, 
testified  that  she  had  a  clothes-line  between  the  end  of  the  escape-pipe 
and  the  slough,  and  she  also  testified  that  her  clothes-line  was  east  of 
the  escape-pipe.  Annie  Ernst,  who  worked  for  the  Behrens,  testified 
that  she  had  herself  gone  to  the  waste-pipe  for  water;  and  men  who 
worked  at  defendant's  cattle-sheds  were  in  the  habit  of  washing  the 
filth  from  tlieir  boots  at  the  end  of  the  waste-pipe.  Witness  Fluellen 
saw  a  couple  of  the  Behren  children  getting  water  from  the  waste* 
pipe  before  the  accident.    And  tlfis  was  all  the  evidence. 

Plaintiffs  obtained  a  judgment  for  t5,000,  from  which  defendant 
appealed.  We  will  not  notice  any  of  the  instructions,  giyen  or 
refused,  except  the  first  of  defendant's  refused  instructions,  which 
declared  that:  ''Upon  the  pleadings  and  evidence  in  the  case,  the 
plaintiffs  are  not  entitled  to  recover,  and  the  jury  will  find  their 
verdict  for  defendant." 
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Waiving  for  the  present  a  consideration  of  the  question  relative 
to  the  safficieooy  of  the  petition,  and  oonceding  for  the  argument 
that  it  states  a  cause  ot  action,  did  the  evidence  establish  such  a 
state  of  facts  as  renders  defendant  liable  ? 

It  is  a  well-established  general  proposition  of  law,  that  the  owner 
of  property  is  under  no  obligation  to  keep  it  in  a  condition  which 
will  insure  the  safety  of  persons  who  go  upon  it  without  his  license 
or  invitation.  Hughes  v.  Railroad,  66  Mo.  325;  Turner  v.  Thomae* 
71  Mo.  596;  the  case  of  Ifagel  v.  Railroad,  75  Mo.  653,  belongs  to 
a  class  of  cases  which  qualify  the  general  doctrine,  and  hold  that 
where  the  owner  permits  upon  his  premises  dangerous  machinery, 
or  other  dangerous  things  likely  to  attract  children,  and  does  not 
guard  it  to  prevent  injury  to  them,  he  is  liable  for  any  injury  they 
may  sustain,  in  consequence  of  his  neglect  to  place  guards  about  it* 
The  evidence  in  this  case  does  not  show  that  the  escape-pipe,  at  its 
outlet  on  the  defendant's  premises,  or  the  place  into  which  it  dis- 
charged the  boiling  water,  was  attractive  to  children.  It  was  a 
dirty,  filthy  place,  forty  feet  or  more  north  of  the  public  road.  The 
house  of  Behren  is  233  feet  west  of  the  pipe,  and  Schmidt's  next 
beyond,  and  these  were  the  nearest  residences  to  the  escape-pipe. 
There  is  no  evidence  that  children  were  in  the  habit  of  resorting  to 
this  place  for  amusement  or  otherwise.  There  is  nothing  to  show 
that  the  Behren  children,  with  whom  Louisa  Schmidt  went  there, 
were  ever  there  but  once  before,  or  that  any  other  children  were 
•ever  at  that  place.  There  was  a  notice  on  a  board,  nailed  to  a  Cot- 
tonwood tree  on  defendant's  premises,  forbidding  people  going  upon 
the  ground.  It  is  not  even  shown  that  defendant  knew  that  the 
water  discharged  from  the  waste-pipe  had  made  the  hole  in  the 
ground  into  which  Louisa  fell,  and  there  is  not  a  particle  of  evi- 
dence of  negligence  on  the  part  of  defendant,  unless  it  be  negligence 
to  have  used  its  property  for  its  convenience,  in  a  manner  which 
might  occasion  injury  to  a  trespasser  upon  its  premises. 

An  owner  of  property  cannot  place  temptations  upon  it,  to  allure 
any  one  to  a  dangerous  place  upou  its  premises,  and  escape  liability 
for  injury,  that  even  a  trespasser  may  sustain,  in  yielding  to  the 
temptation  to  go  there.  Nor  can  he  place  dangerous,  unguarded 
machinery,  or  other  dangerous  things,  so  near  a  public  street  or 
highway,  as  to  endanger  persons  thereon,  without  liability  for  dam- 
ages to  one  occasioned  thereby;  bat  to  assert  a  proposition  stronger 
than   these,  against  the  owner  of  property,   were  to  deny  his 
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dominion  over  it  and  compel  him  to  use  it  not  for  his  own  bat  for 
the  public  conyenience.  The  petition  should  have  averred,  either 
that  the  place  where  Louisa  lost  her  life  was  attractive  to  children, 
by  reason  of  the  escape-pipe  discharging  the  boiling  water  there^  or 
that  children  in  the  neighborhood  wore  in  the  habit  of  resorting  there 
to  play,  or  to  witness  the  escape  of  the  water  and  steam  from  the  pipe. 
Some  fact  should  have  been  stated,  to  show  that  defendant  was  not 
properly  exercising  its  dominion  over  its  own  property.  The  judg- 
ment, with  the  concurrence  of  all  the  judges,  is  reversed. 

Ok  be-hearino. 

Henry,  G.  J.  Counsel  for  respondents  are  in  error  in  their 
suggestion,  that  we  overlooked  some  of  the  facts  in  the  case,  or  the 
instructions  asked  by  defendant,  submitting  to  the  jury  the  ques*- 
tion  of  the  attractiveness  of  the  escape-pipes,  etc.,  to  children. 
The  bill  of  exceptions,  so  far  as  relates  to  the  testimony,  was  liter- 
ally embodied  in  the  opinion,  and  upon  the  facts  which  the  evi- 
dence tended  to  prove,  this  court  unanimously  held  that  a  demurrer 
to  the  evidence  should  have  been  sustained. 

This  was  the  principal  and  only  ground  upon  which  the  reversal 
was  based;  but  we  still  think,  as  was  said  in  the  opinion  that: 
**  The  petition  should  have  averred,  that  the  place  where  Louisa 
lost  her  life  was  attractive  to  children,  by  reason  of  the  escape- 
pipe  discharging  boiling  water  there,  or  that  children  in  the  neigh- 
borhood were  in  the  habit  of  resorting  thei'e  to  play,  or  to  witness 
the  escape  of  the  water  and  steam  from  the  pipe.  Some  fact 
should  have  been  stated,  to  show  that  defendant  was  not  properly 
exercising  its  dominion  over  its  own  property." 

Gould  any  court  on  the  facts  alleged  in  the  petition,  disregarding 
the  general  allegation  of  negligence,  say  that  the  defendant  waa 
improperly  using  its  property?  That  the  escape-pipe  was  per  se  a 
nuisance,  or  that  discharging  the  boiling  water  upon  defendant's 
own  premises,  sixty  feet  from  the  highway,  ^'  in  the  neighborhood 
and  vicinity  of  several  inhabited  dwelling-houses  along  said  road,'^ 
was  an  attractive  and  dangerous  place  to  children?  '^  Neighbor- 
hood "and  "vicinity"  are  not  terms  which  express  any  definite 
idea  of  distance.  A  few  feet,  or  several  hundred  yards,  or  even 
H  greater  distance  from  the  escape-pipe,  would  have  been  in  its 
•*  vicinity"  or  *' neighborhood."  But  the  case  made  by  the  testi- 
mony was,  if  possible,  weaker  for  plaintiffs  than  that  alleged  in  the 
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petition.  The  nearest  inhabited  dwelling-house,  the  OTidence 
shows,  was  seyenty-five  yards  from  the  point  where  the  escape-pipe 
discharged  the  steam  and  boiling  water  npon  defendant's  premises. 
If  there  had  been  any  eyidence,  which  would  have  warranted  a 
verdict  for  plaintiffs,  the  defendant's  instruction  given  might  have 
cared  the  defect  in  the  petition.  The  judgment  was  not  reversed 
for  the  fault  in  the  petition.  But  as  plaintiffs,  on  an  amended 
petition  alleging  facts  which  show  that  the  place  where  the  child 
lost  her  life  was  attractive  to  children,  or  that  to  the  knowledge 
of  defendant,  children  were  in  the  habit  of  resorting  to  it  for 
amusement  or  otherwise,  might  establish  a  liability  on  the  part  of 
the  defendant,  we  will  modify  the  judgment  by  remanding  it  for 
another  trial. 
All  concur.  Case  remanded. 

NoTEBT  THE  RBFORTEB.->-In  Froit  V.  EogUm  BaiUroad  Go,,  New  Hamp. 
shire  Supreme  Court,  March  11,  1887,  the  ground  of  the  action  was  that 
the  defendant  was  guilty  of  negligence  in  maintaining  a  turn-table  inse- 
corelj  guarded,  which  being  wrongfully  set  in  motion  by  older  boys, 
caused  an  injury  to  the  plaintiff,  who  was  at  that  time  seven  years  old, 
and  was  attracted  to  the  turn-table  by  the  noise  of  the  older  and  larger 
boys  turning  and  playing  upon  it.  The  turn-table  was  situated  on  the 
defendant's  land,  about  sixty  feet  from  the  public  street,  and  in  a  cut  with 
high,  steep  embankments  on  each  side,  and  the  land  on  each  side  was 
private  property  and  fenced.  It  was  fastened  by  a  toggle,  which  pre- 
Tented  its  being  set  in  motion  unless  the  toggle  was  drawn  by  a  lever  to 
which  was  attached  a  switch  padlock,  which  being  locked,  prevented  the  lever 
from  being  used  unless  the  staple  was  drawn.  At  the  time  of  the  accident 
the  turn-table  was  fastened  by  the  toggle,  but  it  was  a  controverted  point 
whether  the  padlock  was  then  locked.  When  secured  by  the  toggle,  and  not 
locked  with  the  padlock,  the  turn-table  could  not  be  set  in  motion  by  boys  of 
the  age  and  strength  of  the  plaintiff.  Upon  these  facts  we  think  the  action 
cannot  be  maintained.  The  alleged  negligence  complained  of  relates  to  the 
construction  and  condition  of  the  turn-table,  and  it  is  not  claimed  that  the  de- 
fendant was  guilty  of  any  active  misconduct  toward  the  plaintiff.  The  right 
of  a  land-owner  in  the  use  of  his  own  land  is  not  limited  or  qualified  like  the 
enjaymeot  of  a  right  or  privilege  in  which  others  have  an  interest,  as  the  use 
of  a  street  for  highway  purposes  under  the  general  law,  or  for  other  purposes 
under  special  license  {Maynihan  v.  WMdden,  143  Mass.  287),  where  care  mast 
be  taken  not  to  infringe  upon  the  lawful  rights  of  others.  At  the  time  of  his 
injury  the  plaintiff  was  using  the  defendant's  premises  as  a  play-groand  with- 
out right.  The  turn-table  was  required  in  operating  the  defendant's  railroad. 
It  was  located  on  its  own  land,  s6  far  removed  from  the  highway  as  not  to  in- 
terfere with  the  convenienoe  and  safety  of  the  puhlic  travel,  and  it  was  not  a 
trap  Het  for  the  purpose  of  injaring  trespassers.     Aldrich  v.  Wright,  53  N.  H. 
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404 ;  B.  c,  16  Am.  Rep.  8S9.  Under  these  circumstances  the  defendant  owad 
ao  duty  to  the  plaintiff,  and  there  can  be  no  negligence  or  breach  of  dutj 
where  there  is  no  act  or  service  which  the  partj  is  bound  to  perform  or  fulfill. 
A  land-owner  is  not  required  to  take  active  measures  to  insure  the  safety  of 
intruders,  nor  is  he  liable  for  an  injury  resulting  from  the  lawful  use  of  his 
premises  to  one  entering  upon  them  witnout  right.  A  trespasser  ordinarily 
assumes  all  risk  of  danger  from  tne  condition  of  the  premises,  and  to  recover 
for  an  injury  happening  to  him  he  must  show  that  it  was  wantonly  inflicted, 
or  that  the  owner  or  occupant,  being  present  and  acting,  might  have  prevented 
the  injury  by  the  exerdse  of  reasonable  care  after  discovering  the  danger.  Clark 
▼.  ManehetUr,  88  N.  H.->-;  State  v.  BaUroad,  52  N.  H.  528;  Sweeney  v.  RaOraad, 
10  AUen,  8d8;  8.  c,  87  Am.  Dec.  644;  Morriesey  v.  BaUroad,  126  Mass.  877;  s. 
C,  80  Am.  Rep.  686 ;  Snery  v.  Niekereon,  120  Mass.  806 ;  s.  c,  21  Am.  Rep. 
514 ;  Morgan  v.  HaXUyweU,  57  Me.  875  ;  Pierce  v.  Whitetmb,  48  Vt.  127  ;  s.  c. , 
21  Am.  Rep.  120;  Mc  Alpin  v.  PineeU,  70  N.  T.  126  ;  s.  c,  26  'Am.  Rep.  555 ; 
St,  Louie,  F.  A  T.  H.  B,  Co.  v.  BeU,  81  lU.  76 ;  Ganin  v.  OUy  of  Ohicago,  97 
m.  66  ;  s.  c,  87  Am.  Rep.  90 ;  Wood  v.  Sehod  DietriU,  44  Iowa,  27  ;  Qram-^ 
Ueh  T.  Wuret,  86  Penn.  St  74 ;  s.  c.,27  Am.  Rep.  684 ;  Cavley  v.  Pitteburgh^ 
J.  d  St.  L.  B,  Co.,  05  Penn.  St.  898;  s.  c,  40  Am.  Rep.  664;  QiUeepie  v.  McOotoan.. 
100  Penn.  St.  144;  8.  c,  45  Am.  Rep.  865;  Mdngan  ▼.  Atterton,  L.  R.,  1  Exch. 
289.  The  maxim  that  a  man  must  use  his  property  so  as  not  to  incommode  his 
neighlx>r  only  applies  to  neighlx>r8  who  do  not  interfere  with  it  or  enter  upon  it. 
Knight  v.  AJl>ert,  6  Penn.  St.  472;  8.  c,  47  Am.  Dec.  478.  To  hold  the  owner 
liable  for  consequential  damages  happening  to  trespassers  from  the  lawful  and 
beneficial  use  of  his  own  land  would  be  an  unreasonable  restriction  of  his  en- 
joyment of  it  We  are  not  prepared  to  adopt  the  doctrine  of  Baitroad  Go.  r. 
Stout,  17  Wall.  657,  and  cases  following  it,  that  the  owner  of  machinery  or 
other  property  attractive  to  children  is  liable  for  injuries  happening  to  children 
wrongfully  interfering  with  it  on  his  own  premises.  The  owner  is  not  an  in- 
surer of  the  safety  of  infant  trespassers.  One  having  in  his  possession  agri- 
cultural or  mechanical  tools  is  not  responsible  for  injuries  caused  to  trespass- 
ers by  careless  handling,  nor  is  the  owner  of  a  fruit  tree  bound  to  cut  it  down 
or  inclose  it,  or  to  exercise  care  In  securing  the  staple  and  lock  with  which  his 
ladder  is  fastened,  for  the  protectioi>  of  trespassing  boys  who  may  be  attracted 
by  tHe  fruit  Neither  is  the  owner  or  occupant  of  premises  upon  which  there 
is  a  natural  or  artifidal  pond,  or  a  blueberry  pasture,  legally  required  to  exer- 
iAae  care  in  securing  his  gates  and  bars  to  guard  against  accidents  to  straying 
and  trespassing  children.  The  owner  is  under  no  duty  to  a  mere  trespasser  to 
keep  his  premises  safe,  and  the  fact  that  the  trespasser  is  an  infant  cannot 
have  the  effect  to  raise  a  duty  where  none  otherwise  exists.  '  The  supposed 
duty  has  regard  to  the  public  at  large,  and  cannot  well  exist  as  to  one  portion 
of  the  public  and  not  to  another,  under  the  same  circumstances.  In  this  re- 
spect, children,  women  and  men  are  upon  the  same  footing.  In  cases  where 
certain  duties  exist,  infants  may  require  greater  care  than  adults,  or  a  different 
care ;  but  precautionary  measures  having  for  their  object  the  protection  of  the 
public  must,  as  a  rule,  have  reference  to  all  classes  alike.'  2Man  v.  Ifom 
Fork,  y.  JJ.  d  H.  B.  Go.,  58  Conn.  461." 
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Bee  notee^  40  Am.  Rep.  967 ;  88  Am.  Rep.  72  ;  81  Am.  Rep.  206;  Meitenget 
T.DennU,  137  Maas.  107;  8.  c,  60  Am.  Rep.  205. 

In  an  action  by  a  child  six  years  of  age  for  damages  for  m juries  caused  by 
defendant's  negligence,  the  declaration  alleged  that  the  damage  was  caused  by 
the  negligent  excavation  of  a  hill  by  the  defendant,  and  the  leaving  such  ex- 
•CBvntion  nnfenced ;  also  by  defendant's  negligently  throwing  the  earth  so  ex  - 
•eavatod  in  plidntiiTs  lot,  by  means  whereof  he  was  enabled  and  invited  to 
-escape  from  his  inclosure,  and  to  follow  a  path  which  defendant  had  made 
leading  up  to  the  dangerous  excavation.  SM,  that  such  declaration  was  not 
demurrable  on  the  ground  that  plaintiff  was  a  trespasser,  and  that  being  such 
a  treapaaser*  the  defendant  owed  him  no  duty ;  but  the  admission  of  the  de- 
poeit  of  the  soil  in  plaintiff's  lot  presented  a  question  of  its  enticing  effect  on 
the  child,  which  should  go  to  the  Jury,  and  for  failure  to  guard  against  which 
defendant  might  be  held  liable,  whether  the  child  was  a  trespasser  or  not. 
Maek^  v.  Ma^ar,  etc,.  Miss.  Sup.  Ct.,  May  16,  1887.  The  court  said:  "  If 
the  plaintiff  had  entered  upon  the  land  of  the  defendant,  and  done  injury  there, 
for  snch  injury  he  would  have  been  responsible  notwlthstandiug  his  tender 
yean;  but  it  is  a  totally  different  thing  to  say  that  negligence  may  be  imputed 
to  him.  A  lunatic  or  a  cow  may  trespass,  but  negligence,  which  is  a  want  of 
reasonable  care,  cannot  be  predicated  of  a  creature  devoid  of  reason  and  gov- 
erned wholly  by  its  instincts.  If  the  defendant,  by  the  exercise  of  reason- 
able forethought,  should  have  anticipated  the  probability  of  the  child's  action, 
it  should  have  guarded  against  the  danger  by  removing  the  earth  or  obstruct- 
ing the  pathway.  If  it  failed  to  do  so,  it  failed  in  a  duty  which  rested  upon 
it,  and  is  not  relieved  from  responsibility  even  though  the  child  was  a  trei^ 
passer  in  going  upon  the  premises." 

In  itUs  V.  Ifieman,  Wisconsin  Supreme  Court,  March  1, 1887,  it  was  held 
that  the  owner  of  a  vacant  lot  in  a  city  is  under  no  legal  obligation  to  fence  in 
a  hole  or  a  pond  on  said  lot  on  which  surface  water  collects,  and  is  not  liable 
for  the  death  of  a  child  falling  into  it  while  at  play  on  the  lot.  The  court 
dted  Hargrea9e$  v.  Deacon,  25  Mich.  1,  and  Gframlieh  v.  WuriC,  86  Penn.  SU 
'74 ;  B.  C,  27  Am.  Rep.  684,  and  distinguished  Hydraulic  Workt  v.  Orr,  88 
Pienn.  St.  882,  and  Kerr  v.  Forgue,  54  111.  482';  s.  c,  5  Am.  Rep.  146. 

In  OaiUigan  v.  Metaeomet  Manfg,  Co,,  Massachusetts  Supreme  Judicial  Court, 
Feb.  28,  1887,  the  plaintiff,  a  <^ild  seven  years  old,  while  at  play,  fell  down 
a  predpitons  place  in  a  vacant  lot  in  the  rear  of  her  house,  and  separated 
therefrom  by  a  picket  fence  with  a  gate,  built  by  defendants'  workmen  some 
yean  previous.  There  was  no  evidence  that  defendant  owned  or  occupied  the 
lot,  or  used  the  road  through  the  gate,  or  had  any  right  to  build  a  fence  along 
the  edge  of  the  precipice,  or  that  it  ever  invited  plaintiff  upon  the  premises. 
It  merely  suffered  children  to  play  on  the  lot  Held,  that  she  could  not  re- 
cover. "  Merely  abstaining  from  driving  the  children  off  is  not  an  invitation 
which  would  impose  any  duty  or  responsibility  for  the  use  of  the  lot." 

In  an  action  to  recover  for  personal  injuries  to  plaintiff's  intestate  by  the 
defendants'  negligence,  the  intestate,  a  young  boy,  was  standing  on  the  side- 
walk In  front  of  a  building  in  process  of  construction  by  the  defendants,  in 
■eoBverBBtion  with  a  companion  in  the  cellar  of  the  building,  and  holding  in 
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one  hand  a  xope  running  over  a  wheel,  and  used  for  hoisting  purposes,  and 
was  injured  hy  the  starting  of  the  apparatus,  which  drew  his  hand  over  the 
wheel  and  crushed  it.  The  defeddants  were  authorised  to  erect  barriers,  and 
exclude  the  public  from  that  part  of  the  street  where  the  intestate  was  stand- 
ing, but  the  evidence  was  conflicting  whether  the  barrier  was  in  fact  erected, 
and  as  to  the  exact  situation  and  condition  of  the  wheel  and  rope  referred  to. 
Children  were  in  the  habit  of  plajing  about  the  premises,  but  against  the- 
protests  of  the  defendants,  and  the  intestate  had  been  warned  away.  HM,  a. 
question  for  the  jury.    Moynihan  ▼.  Whidden,  148  Mass.  387. 

In  Harriman  v.  PUUburgh,  C.  S  8t.  L.  B.  Co.,  Ohio  Sup.  Ct.,  March  23, 1887, 
the  court  cited  Powers  v.  Marlow,  53  Mich.  507;  8.  c,  51  Am.  Rep.  154,  and 
continued:  "The  remarks  of  Judge  Coolky  apply  in  all  their  breadth  and 
force  to  this  case.  If  it  be  said  that  Powers  v.  Ha/rlow  falls  within  that  class 
of  cases  in  which  an  invitation  to  go  upon  the  premises  was  implied  from  the 
fact  that  there  was  an  allurement  or  inducement  to  do  so  by  reason  of  the 
attraction  they  afforded,  the  same  may  with  equal,  if  not  greater  propriety,  be 
said  in  this  case,  if  the  averments  of  plaintiff's  amended  petition  be  accepted. 
The  railroad  track  of  the  defendant,  so  open  and  exposed  as  to  be  subject  to- 
the  habitual  and  daily  use  of  the  public,  including  children,  to  the  knowledge 
of  the  defendant,  and  with  its  permission,  was  quite  as  inviting  to  children, 
and  likely  to  tempt  them  to  wander  and  play  upon  it,  as  a  partly  inclosed  shed; 
and  a  torpedo  lying  exposed  upon  the  track  is  no  less  attractive  to  them  thaa. 
one  in  a  partially  covered  box. 

"  It  will  be  found  by  an  examination  of  the  cases  in  which  consideration  ia 
given  this  subject,  that  there  is  in  reality  no  invitation;  and  it  is  implied  from 
slight  circumstances,  and  generally  from  the  fact  that  children  following  their 
inclinations  go  upon  and  into  exposed  and  frequented  objects  and  places.  In 
certain  cases,  known  as  *  turn-table  cases,'  arising  where  railroad  companies- 
had  left,  on  uninclosed  grounds,  turn-tables  unlocked  or  otherwise  unsecured 
against  being  revolved,  and  children  wandered  on  to  them,  and  were  injured, 
it  is  said  the  children  had  an  implied  invitation  to  go  upon  them,  because  their- 
being  attracted  to  them  might  have  been  reasonably  expected. 

*'  In  Keffe  v.  Milwaukee  4k  St.  P.  R.  Co.,  21  Minn.  207;  s.  c,  18  Am.  Bep^ 
393,.  the  syllabus  is:  '  A  railway  turn-table,  which  was  attractive,  but  danger- 
ous to  children,  was  left  exposed  and  unfastened  in  a  public  place,  and  many 
children  were  in  the  habit  of  going  there  to  play.  Held,  that  the  railway 
company  was  liable  for  injury  done  by  the  turn-table  while  being  moved  by^ 
other  children,  to  a  child  seven  years  old;  and  the  fact  that  the  child  was  & 
trespasser  did  not  relieve  such  company.'  To  the  same  effect  is  Nagei  v.  MU- 
eouri  Pae.  B.  Co.,  75  Mo.  653;  s.  c,  83  Am.  Rep.  418;  8i<nix  City  d  P.  B.  Co^ 
V.  Siout,  17  Wall.  657,  and  many  other  cases. 

"  Indeed  the  '  invitation '  is  implied  from  user  alone.    Thus  in  Oravee  v. 
IJiomae,  95  Ind.  861;  s.  c,  48  Am.  Rep.  727,  it  is  held  that  where  the  owner 
of  a  city  lot  has  for  years  suffered  the  public  to  cross  it  on  foot,  it  is  his  duty, 
on  making  an  excavation  in  the  path  for  a  building,  to  place  a  guard  or  warn- 
ing; and  he  is  liable  to  one  who  in  endeavoring  to  pass  is  injured  by  reason, 
of  the  absence  thereof. 
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"  And  in  (kmpbeU  ▼.  Boffd,  88  N.  C.  129;  8.  c,  48  Am.  Bep.  740,  the  coart 
mjB:  '  It  (the  way)  has  in  fact  been  thus  used,  and  luiown  to  the  defendant  to 
be  thus  used,  with  his  aoqaiesoence;  and  under  these  cireamstanoes,  it  maj 
be  aasamed  to  be  an  invitation  to  all  who  have  occasion  thus  to  use  it.' 

"  And  the  observations  of  the  coart  in  Dam»  v.  Chicago  4b  JV.  W.  B.  Co.,  S^ 
Wis.  646;  8.  c,  46  Am.  Rep.  657,  are  pertinent  also  to  the  subject :  '  In  a  caao 
like  the  present,  where  the  company  knew  that  its  right  of  way  was  constantly 
used,  with  its  acquiescence,  by  the  public  as  a  footway,  its  servants  are  charged 
with  notice  that  it  will  be  so  used;  and  they  cannot,  without  fault,  proceed  in 
a  manner  which  must  necessarily  be  dangerous  to  the  persons  so  using  the 
snne.  After  permitting  the  public  to  use  its  road,  they  cannot  run  their  road 
without  regard  to  the  fact  that  the  public  are  so  using  it.' 

"  The  decision  in  Qnby  v.  Mtt,  4  C.  B.  (N.  &)  556,  is  said  to  be  placed  upon 
the  ground  of  an  Implied  invitation.  And  it  is  noteworthy  that  Willbs,  J., 
suggesting  the  necessary  averments  in  a  declaration  in  such  cases,  wholly 
omits  any  mention  of  an  invitation,  implied  or  otherwise.  The  facts  essential 
to  a  good  declaration  he  says,  are  '  that  the  plaintiff  had  license  to  go  on  the 
(private)  road;  that  he  was  in  consequence  accustomed  to,  and  likely  to  pass- 
along  it;  that  the  defendant  knew  of  that  custom  and  probability;  that  the 
defendant  negligently  placed  slates  in  such  manner  as  to  be  likely  to  prove 
dangerous  to  persons  riding  along  the  road  and  that  plaintiff  drove  along  the- 
road  and  was  injured.' 

"  In  the  late  case  of  lleofoen  v.  Pender,  11  Q.  B.  Div.  508,  it  is  said  that  a 
more  accurate  and  satisfactory  ground  of  recovery,  embracing  all  cases  of  im- 
plied invitation,  is  to  be  found  in  the  proposition  that  whenever  one  person  is 
by  drcumstances  placed  in  such  a  position  with  regard  to  another  that  every 
one  of  ordinary  prudence  would  recognisse,  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  these  circumstances,  he  might 
cause  danger  of  injury  to  the  person  or  property  of  the  other,  a  duty  arises  to 
use  ordinary  care  and  skill  to  avoid  such  danger. 

"  However  this  may  be,  the  phrase  '  implied  invitation,'  in  its  real  value  and 
significance  as  derived  from  its  application  in  the  adjudged  cases,  imports 
knowledge  by  the  defendant  of  the  probable  use  by  the  plaintiff  of  the  de- 
fendant's property,  so  situated  and  conditioned  as  to  be  open  to,  and  likely 
to  be  subjected  to  such  us^;  and  it  may  be  concluded  that  while  mere  permis- 
sion is  not  invitation,  it  may  be  implied  from  acquiescence  by  the  owner  in  the 
accustomed  use  of  his  property  by  the  public,  so  long  in  the  same  condition 
that  it  might  reasonably  be  expected  such  use  would  be  allowed  by  him  to 
continue;  or  when  he  knowingly  so  exposes  and  leaves  it  to  the  use  of  children^ 
without  objection,  that  they,  following  their  natural  impulses,  would  be  likely 
to  go  upon  it;  and  in  either  case  it  is  his  duty  to  use  such  care  commensurate 
with  the  danger  arising  from  such  use,  as  an  ordinary  prudent  person  would 
undjr  the  circumstances.  Hence  where  a  railroad  company  has  for  a  long 
tune  permitted  the  public,  including  children,  to  travel  and  pass  habitually 
over  its  mad,  at  a  given  point,  without  objection  or  hindrance,  it  should,  in  the 
operation  of  its  trains  and  management  of  its  road,  so  long  as  it  acquiesces  in 
such  use,  he  held  to  anticipate  the  continuance  thereof;  and  is  bound  to  exer- 
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else  care  aeoordingly,  having  dae  ragaard  to  sncli  probable  use,  and  propor- 
tioned to  the  probable  danger  to  persona  so  using  its  road;  and  it  la  negligence 
for  the  servants  of  snch  cbmpany  to  knowingly  interpose  any  new  danger 
without  reasonable  precantion  against  injdiy  therefrom. 

'*  It  is  therefore  animportant  whether  the  defendant's  liability,  so  far  as  thia 
•qaestion  of  negligence  la  concerned,  be  placed  upon  the  ground  of  implied  in- 
vitation, or  be  referred  to  that  other  (and  as  is  said  more  satisfactory  and  accu- 
rate) statement  of  the  rule  announced  in  Heanen  v.  Pender,  eupra.  Tested 
by  either,  the  defendant,  knowing  of  the  probable  use  of  its  roadway  by 
-children,  from  the  previous  habitual  use  thereof  by  the  public,  long  aoquieeoed 
in  by  the  defendant,  ought  reasonably  to  have  antleipated  such  use  by  the 
plaintiff  and  other  children;  and  its  servants,  in  placing  and  leaving  the  un- 
exploded  torpedo,  an  innocent  looking,  but  highly  dangerous  and  destructive 
Article,  where  they  might  reasonably  anticipate  plaintiff  and  other  children 
would  be  likely  to  go  and  handle  it  and  be  injured,  thus  placing  a  new  and 
liidden  danger  in  their  way,  without  notice  or  warning,  failed  to  use  such  care 
JBB  a  person  of  ordinary  prudence  would  and  ought  under  the  dronmstan^ 
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Munidpal  e&rporaUon — moMotu  proeectMon. 

A  municipal  corporation  is  not  liable  for  a  mere  malicious  prosecution. 

ACTION  for  malicious  prosecation.    The  opinion  states  the 
The  defendant  had  judgment  below. 

Lems  Brown,  for  plaintiff  in  error. 

TT.  D.  Penny  and  J.  B.  Dennis,  for  defendant  in  error. 

Bat,  J.  The  first  count  of  the  petition  in  this  case  is  as  follows: 
Plaintiffs  state  that  they  are  now,  and  for  more  than  fifteen  years 
last  past  have  been  husband  and  wife.  Plaintiffs  state  that  defend- 
4int  willfully,  maliciously  and  without  probable  cause,  instituted  and 
caused  to  be  instituted  against  these  plaintiffs,  a  certain  groundless, 
false,  malicious  and  vexatious  suit  in  this  court,  on  or  about  the 
9th  day  of  April,  1879,  for  certain  taxes  alleged  to  be  due  and 
owing  by  this  plaintiff,  Theodocia  Brown;  that  said  suit  was  made 
returnable  to  the  May  term,  1879,  of  this  courts  and  by  the  stat- 
utes in  snch  cases  made  and  provided,  said  suit  was  triable  at  said 
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May  temiy  1879;  nevertheless  plaintiffs  state  that  said  action  was 
neyer  brought  to  a  hearing  by  this  defendant,  although  solicited, 
demanded  and  requested  so  to  do;  that  thereafter  the  said  city  of 
Cape  Girardeau,  on  to-wit,  January  30,  1884,  in  term  time  of  said 
court,  did  Tolnntarily  dismiss  the  same,  and  so  said  cause  of  action 
bad  wholly  ceased,  and  been  determined  as  aforesaid;  that  by  reason 
of  said  false,  malicious  and  groundless  suit,  as  aforesaid,  plaintiff, 
Theodocia  Brown,  hath  been  put  to  great  trouble,  annoyance  and 
tiie  employment  of  an  attorney,  to  a  damage  in  a  great  sum,  to- wit,, 
the  sunoL  of  $500,  for  which  she  demands  judgment. 

The  second  count  is  for  damages  for  the  institution  of  another 
suit  for  taxes  in  the  following  July,  and  its  allegations  are  in  alT 
respects  similar. 

The  answer  of  defendant  was  a  general  denial.  The  cause  com- 
ing on  for  trial,  defendant  objected  to  the  introduction  of  any  eyi- 
dence,  upon  the  grounds  that  the  petition  did  not  state  facts, 
sufficient  to  constitute  a  cause  of  action,  and  because  a  municipal 
corporation  is  not  liable  in  damages  for  the  malicious  prosecution 
of  cItU  actions,  which  objections  were  sustained,  and  plaintiffs 
excepted.  This  ruling  of  the  court  is  the  only  error  complained  of 
and  the  only  question  now  before  us. 

As  between  mere  priyate  parties,  actions  may  be  maintained  for 
the  malicious  institution,  without  probable  cause»  of  a  civil  suit, 
but  even  as  between  these  the  authorities  are  not  uniform  as  to 
what  cases  are  embraced  within  the  rule.  Such  cases  as  those  for 
the  malicious  institution  of  suits  in  bankruptcy,  or  by  attachments, 
of  the  property,  or  proceedings  to  declare  a  person  insane,  or  civil 
suits  maliciously  begun  by  the  arrest  of  the  party,  are  perhaps  gen- 
erally recognized  within  the  rule.  A  class  of  cases,  of  which 
Clmsan  y.  Siaples,  42  Vt  209,  is  perhaps  the  leading  one,  holds 
that  where  a  civil  suit  is  commenced  and  prosecuted  maliciously 
without  probable  cause,  and  is  terminated  in  favor  of  the  defend- 
ant, the  plaintiff  is  liable  for  the  damages  sustained  in  defending 
at  least  such  damages  as  are  in  excess  of  the  taxable  costs.  In  Mayor 
V.  Watter,  64  Penn.  St  283,  Shabswood,  J.,  speaking  for  the  court, 
observes:  **  If  the  person  be  not  arrested,  or  his  property  seized,  it 
is  unimportant  how  futile  and  unfounded  the  action  may  be,  as 
plaintiff,  in  consideration  of  law,  is  punished  by  the  payment  of 
costs.''  The  English  cases,  observes  Gooley,  in  his  work  on  Torts, 
support  the  view  entertained  by  the  Pennsylvania  case.     He  also. 
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makes  the  comment  in  the  text,  '^  that  if  every  suit  may  be  re-tried 
>on  an  allegation  of  malice,  the  evils  would  be  intolerable,  and  the 
malice  in  each  subsequent  suit  would  be  likely  greater  than  in  the 
first."    Cooley  Torts,  189. 

We  have  not  been  furnished,  in  the  brief  of  counsel,  with  a  cita- 
tion, to  any  authority,  if  such  exists,  in  which  this  rule  has  been 
extended  so  as  to  expressly  embrace  the  case  of  liability  of  a  muni- 
*cipal  corporation  for  the  malicious  prosecution  of  a  civil  suit    The 
liability  of  such  corporations  for  torts,  in  some  instances,  is  now 
well  settled,  and   has  been    recognized    by  this    court.     Among 
others,  is  the  case  of   Worhy  v.  Inhabilanis  of  Columbia,  88  Mo. 
110,  in  which  the  facts  were   that  plaintiff    had  been  arrested 
And  imprisoned,  by  the  town  authorities,  under  a  void  ordinance^ 
This  court  then  said:  ''  It  is  the  rule  in  this  State,  in  this  class 
of  cases,  that  the  corporation  is  liable  for  the  act  of  its  agents, 
injurious  to  others  when  the  act  is  in  its   nature  lawful  and 
AUtliorized,  but  done  in  an  unlawful   manner,  or  unauthoriased 
place,  but  is  not  liable  for  injurious  and  tortious  acts,  which  are, 
in  their  nature,  unlawful  or  prohibited  "    The  case  contains  an  ex* 
tended  discussion  of  the  general  question,  and  a  review  of  the  cases 
upon  the  subject,  and  in  its  principle  and  analogies  is,  we  think, 
oondusive  of  the  case  now  before  us.    The  right  of  the  corporation 
to  sue  for,  and  to  collect  taxes  would  depend  upon  its  authority, 
under  the  statutes,  or  grant  of  power  by  the  State,  to  levy  and  im- 
pose the  same.     As  to  this,  municipal  corporations  exercise  govern- 
mental powers,  conferred  upon  them  by  law,  within  prescribed 
limits,  for  local  convenience,  and  for  the  public  good. 

The  petition  in  the  case  contains  no  statement  of  facts  suflScient  to 
enable  us  to  determine  whether  or  not  the  corporation  had,  or  had 
not,  the  authority  to  levy  and  impose,  and  to  collect,  the  taxes  in- 
volved in  said  suits.  It  does  not  appear  what  said  taxes  were  for» 
or  when,  or  how,  imposed.  If  the  taxes  were  valid,  and  it  had 
iiuthority,  under  the  law,  or  its  powers  and  valid  ordinances,  to 
impose  them,  and  authority  to  collect  the  same,  its  motives  are  ir- 
relevant and  immaterial.  The  motives  of  the  constituted  and 
authorized  law  makers  are  such  only  as  appear  on  the  face  of  their 
enactments,  and  are  not  otherwise  judicially  subject  to  examination. 
Mayor  v.  Randolph^  4  Watts  &  Serg.  514.  As  to  such  persons,  it 
may  be  that  the  absence  of  all  authority  is  the  equivalent  of  the 
want  of  probable  cause  in  the  ordinary  uctioti.     In  any  event,  the 
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bctSy  and  not  the  conclusion  of  the  pleader  upon  the  facts,  should 
be  aTcrred,  to  show  the  want  of  authority,  or  want  of  probable; 
-cause.  Such  is  the  rule  of  pleading  in  the  ordinary  action  .for 
malicious  prosecution.  In  the  present  case,  the  petition  is  fatally: 
defectiTc,  for  want  of  a  sufficient  statement  of  facts.  And  the' 
action  of  the  court,  in  sustaining  the  demurrer,  is  therefore  ap- 
proTed,  and  its  judgment  in  the  cause  afhrmed. 
All  concur.  Judgment  affirmetL 


State  v.  Pabtlow. 
an  Mo.  SOB.) 

Criminal  law — homicide — perfect  and  imper/eet  right  of  miXf-dtfenm, 

Wliere  one  aaaails  another,  intending  only  an  assault  and  batteiy,  and  the  as-, 
sailed  resiflts  with  Tiolence,  and  the  assailant  kills  him  in  self-defense,  it  is 
onlj  manslanghter;  and  if  intending  to  abandon  the  combat,  he  retreats  as 
far  as  he  can.  and  Is  marderously  panned  by  the  assailed  and  kills  him  ia 
self-defense,  it  is  justifiable. 

nONVlCTlON  of  murder.     The  opinion  states  the  case 

71  W.  Hart  and  A  h.  Bumes^  for  appellant. 

B.  Q,  Boone,  attorney-general,  for  State. 

Sherwood,  J.  The  defendant  was  indicted  for  the  murder  of 
William  J.  Taylor,  by  shooting  him  with  a  pistol,  and  being  brought 
to  trial  was  convicted  of  the  second  degree  of  that  crime  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  ten  years.  As  is 
usual  in  such  cases  there  was  a  great  deal  of  conflict  in  the  testi- 
mony, the  State  making  out  a  case  which  indicated  that  a  felonious 
purpose  actuated  the  defendant  in  visiting  the  house  of  Taylor  on 
the  day  of  the  homicide,  whUe  the  testimony  on  behalf  of  the  de- 
fendant, and  it  would  seem  the  weight  of  the  testimony  in  the  case^ 
favored  the  theory  that  he  went  to  Taylor's  house  with  no  other  end 
in  view  but  that  of  escorting  his  wife  home,  who  was  then  at  Tay- 
lor's attending  the*  wedding  ceremony  between  Willis  Bunch  and 
Mary  Reno.  Against  the  life  of  Bunch  it  appears  that  threats  had 
been  made  by  defendant  some  two  years  before,  and  at  frequent  in- 
tervals since  almost  down  to  the  time  of  the  homicide,  which  oo- 
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cnrred  the  25th  day  of  December,  1884,  and  within  about  ten  dayfr. 
prior  to  that  time. 

I.  The  instructions  of  the  court  in  regard  to  murder  in  the  first 
and  second  degrees  were  in  the  usual  form;  and  the  jury  were  in 
effect  instructed,  that  under  the  eyidenoe  and  law  of  the  case,  un- 
less they  could  find  the  defendant  guilty  of  murder  in  the  first  or 
in  the  second  degree,  to  acquit  him  altogether.  The  eleyenth  in- 
struction, given  at  the  instance  of  the  State,  was  as  follows  :  ''  Be- 
fore the  right  of  self-defense  can  avail  the  defendant  in  this  case 
the  jury  must  believe  from  the  evidence,  not  only  that  the  defend- 
ant had  at  the  time  he  shot  the  deceased,  reasonable  cause  to  appre- 
hend a  design  on  the  part  of  the  deceased  or  others  acting  in  con- 
cert with  him,  if  they  find  others  were  so  acting,  to  do  him  some 
great  bodily  injury,  and  that  he  had  reasonable  cause  to  appre- 
hend immediate  danger  of  such  design  being  accomplished,  and  that 
he  shot  deceased  to  avert  such  apprehended  danger,  but  they^ 
must  also  believe  from  the  evidence  that  the  defendant  neither 
sought,  invited,  provoked  nor  commenced,  by  any  willful  act  of  his- 
own,  said  difficulty.  And  if  the  jury  believe  from  the  evidence  that 
there  was  an  affray  or  difficulty  between  defendant  and  deceased, 
and  that  defendant  voluntarily  sought  or  invited  the  difficulty,  or 
provoked  or  commenced  it,  or  brought  it  on  by  any  willful  act  of 
his  own,  or  that  he  voluntarily  and  of  his  own  free  will  engaged  in 
it,  then  and  in  that  case  the  jury  is  not  authorized  to  acquit  hioL 
upon  the  ground  of  self-defense,  and  this  is  true  no  matter  how 
violent  his  passion  became,  or  how  hard  he  was  pressed,  or  how  im- 
minent his  peril  may  have  become  during  said  difficulty. '^ 

The  phraseology  of  this  instruction  as  to  the  defendant  seeking- 
or  bringing  on  the  difficulty  is  also  used  in  instruction  "numbered 
two,  given  by  the  court  of  its  own  motion,  and  also  in  instruction 
numbered  seven,  given  at  the  instance  of  the  State.  The  defend- 
ant saved  exceptions  to  the  refusal  of  three  instructions  asked  by 
him  as  follows  : 

**  1.  The  court  declares  the  law  to  be,  that  homicide  is  justifi- 
able whenever  there  is  reasonable  cause  to  apprehend  immediate 
danger  of  any  felonious  maiming,  wounding  or  disfiguring  being^ 
committed  upon  the  person  committing  such  homicide,  when  the 
same  is  done  to  prevent  the  execution  of  such  felonious  maiming, 
wounding  or  disfiguring,  provided  at  the  time  the  deceased  or  those 
aiding,  abetting  and  assisting  him,  made  or  were  about  to  make 
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8Qch  demonstrations  as  would  induce  a  reasonable  man  to  belieye 
sach  danger  was  imminent. 

**2.  The  court  instructs  the  jury  that  even  if  defendant  did  vol- 
nntarily  enter  into  a  difficulty  with  deceased,  still  if  the  jury  believe 
from  the  evidence,  that  after  said  difficulty  had  commenced,  the 
defendant  attempted  in  good  faith  to  withdraw  from  the  difficulty^ 
but  was  prevented  from  so  doing  by  the  deceased,  then  in  that  event, 
defendant  would  be  ezcusied  in  taking  the  life  of  said  Taylor,  if  it 
became  necessary  to  do  so  in  order  to  save  his  own. 

"  3.  Before  the  jury  can  refuse  to  allow  the  defendant  the  benefit 
of  the  plea  of  self-defense,  on  the  ground  that  he  sought  or  volun- 
tarily entered  into  a  fight  with  deceased,  they  must  believe  from 
the  evidence  that  defendant,  at  the  time  he  sought,  or  voluntarily 
entered  into  a  fight  with  deceased,  was  actuated  by  a  felonious  in- 
tent to  maim,  wound,  hurt  or  kill  said  deceased.'' 

As  to  the  first  of  the  instructions  just  mentioned,  no  error  occur- 
red in  its  refusal,  because  aside  from  any  other  consideration,  the 
principle  embraced  in  it  had  already  been  fully  and  more  properly 
stated  in  instructions  numbered  one,  six  and  seven,  given  by  the 
court  of  its  own  motion. 

I  cannot  speak  so  favorably  of  the  refusal  of  defendant's  third 
instruction,  and  there  are  many  reasons  for  this  assertion  :  Although 
endence  on  behalf  of  the  State  disclosed  the  existence  of  certain 
matters,  which  if  believed  by  the  jury  to  be  true,  would  perhaps 
have  warranted  the  jury  in  finding  the  defendant  guilty  of  the 
highest  grade  of  homicide,  yet  that  on  behalf  of  the  defendant  dis- 
closed such  matters  as  would  well  have  warranted  the  juryinacquit- 
tmg  the  defendant  altogether,  or  in  finding  him  only  guilty  of  man- 
slaughter. Ill  Slale  V.  Hays,  23  Mo.  287,  the  evidence  disclosed 
a  state  of  facts  well  covered  by  the  third  and  sixth  instructions  there 
given  at  the  instance  of  the  State  :  '*  If  the  defendant,  with  a  spade 
in  his  hand,  took  a  position  near  Brown  and  gradually  approached 
him  and  pushed  him,  for  the  purpose  of  inducing  an  altercation 
and  getting  a  chance  to  kill  him  and  commenced  raising  his  spade  at 
the  same  time  Brown  commenced  drawing  his  pistol,  and  then  struck 
him  and  killed  him,  he  is  guilty  of  murder  in  the  first  degree  ;  and  in 
such  case  it  would  be  no  defense  even  if  the  evidence  showed  that 
Brown  drew  his  pistol  before  the  defendant  commenced  raising  his 
spade;  for  the  law  will  not  permit  a  man  thn/>  to  induce  a  provocation, 

and  so  take  advantage  of  it. "     '^  Although  the  jury  may  believe 
Vol.  LIX  —  6 


34  Missoufii, 


State  ▼.  Partlow. 


from  the  evidence  that  Brown  was  attempting  to  draw  his  pistol, 
or  had  it  drawn  at  the  time  Hays  struck^  and  that  Hays'  life  or 
.person  was  iii  imminent  danger,  yet  if  they  farther  believe  that 
.  Hays  intentionally  brought  on  the  difficulty  for  the  purpose  of 
killing  Brown,  he  is  still  guilty  of  murder  in  the  first  degree." 
That  case  is  a  clear  enunciation  of  the  law  as  applicable  to  the  state 
of  facts  disclosed  by  that  record,  a  record  abounding  in  all  the  inci- 
dents of  murder  in  the  first  degree,  prior  expressions  of  ill-will,  and 
murderous  threats,  followed  up  on  the  fatal  occasion  by  Hays 
"  inching  up  towards  "  his  yictim  with  a  spade  in  his  hands,  with, 
which  he  carried  out  his  deadly  purpose. 

The  principle  thus  announced  in  that  case  was  followed  in  that 
of  Siate  y.  Starr,  38  Mo.  270,  for  there  a  qualifying  instruction, 
given  by  the  court  of  its  own  motion,  was  expressly  approved,  which 
told  the  jury  that:  '^The  foregoing  instructions  are  given  with 
this  qualification,  that  the  right  of  self-defense  which  justifies 
homicide  does  not  imply  the  right  of  attack;  and  the  plea  of  justi- 
fication in  self-defense  cannot  avail  in  any  case  where  it  appears 
that  the  difficulty  was  sought  for  and  induced  by  the  act  of  the 
party  in  order  to  afford  him  a  pretense  for  wreaking  his  malice,'' 
Waonbr,  J.,  remarking:  '^The  qualification  was  necessary  in  view 
of  the  evidence  in  the  case.  The  testimony  tended  to  show  that 
the  accused  sought  the  altercation,  and  was  instrumental  in  bring- 
ing it  on;  and  if  the  jury  found  such  to  be  the  fact,  the  law  would 
not  permit  him  to  shield  himself  behind  the  doctrine  of  self-defense. 
Besides  the  qualification  is  couched  in  the  yery  language  of  Whar- 
ton, and  commends  itself  for  its  justice,  and  is  well  supported  by 
authority.     Whart.  Hom.  197.'' 

The  author  just  cited  with  approval,  when  speaking  of  a  case 
''where  the  attack  is  sought  by  the  party  killing,"  uses  this  lang- 
uage: ''The  plea  of  provocation  will  not  avail  in  any  case  where  it 
appears  that  the  provocation  was  sought  for  and  induced  by  the  act 
of  the  party  in  order  to  afford  him  a  pretense  for  wreaking  his 
malice;  and  it  will  presently  be  seen  that  evenVhere  there  may 
have  been  previous  struggling  or  blows,  such  plea  cannot  be  admitted 
where  thereis  evidence  of  express  malice,  and  it  must  appear  there- 
fore that  when  he  did  the  act,  he  acted  upon  such  provocation, 
and  not  upon  any  old  grudge."  Whart.  Hom.  197.  And  the  same 
learned  author  uses  similar  language  in  another  work.  1  Whart» 
Cnm.  Law  (8th  ed.),  §§  474,  476. 
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Treating  of  this  subject  of  seeking  qaarrel,  an  eminent  text-writer 
SHjs:  **  If  a  man  determines  to  kiU  another,  or  to  do  him  great 
bodily  harm,  and  seeks  occasion  for  a  quarrel,  he  cannot  avail  him- 
self of  the  passion  excited  in  the  quarrel,  because  he  acts  from  an 
impulse  which  his  mind  receives  in  its  cool  moments."  2  Bishop 
Grim.  Law,  g  715.  Elsewhere  the  same  writer  says:  ''If  with- 
out provocation  a  man  draws  his  sword  upon  another,  who  draws 
ID  defense,  whereupon  they  iight,  and  the  first  slays  his  adversary, 
his  crime  is  murder.  For  he  who  seeks  and  brings  on  a  quarrel 
oannoty  in  general,  avail  himself  of  his  own  wrong  in  defense.  But 
where  an  assault,  which  is  neither  intended  nor  calculated  to  kill^ 
is  returned  by  violence  beyond  what  is  proportionate  to  the  aggres- 
sion, the  character  of  the  combat  is  changed,  and  if  without  time 
for  his  passion  to  cool,  the  assailant  kills  the  other,  he  commits 
only  manslaughter.''    2  Bishop  Grim.  Law,  §  702. 

It  would  seem  needless  to  say  that  the  view  of  the  law  is  sup- 
ported by  the  most  abundant  authority.  State  v.  Lane,  4:  Ired.  113; 
Reg.  y.  Smith,  8  Gar.  &  P.  160;  Slaughter's  case,  11  Leigh,  680; 
s.  c,  37  Am.  Dec.  638;  Murphy  v.  State,  37  Ala.  142;  Adams 
V.  People,  47  111.  376;  State  v.  ffildreth,  9  Ired.  429;  8.  c,  51 
Am.  Dec.  364;  State  v.  ffogue,  6  Jones  Law,  381;  State  v. 
Martin,  2  Ired.  101 ;  Atkins  v.  State,  16  Ark.  568  ;  Cotton  v. 
State,  31  Miss.  504;  Stewart  v.  State,  1  Ohio  St.  66;  State  v.  Mill, 
4  Dot.  &  Bat.  491.  In  all  of  these  cases  I  have  cited,  and  I 
might  have  cited  ^^a  great  cloud  of  witnesses''  to  bear  testimony 
to  this  well-established  legal  principle,  the  idea  is  made  promi- 
nent that  the  main  feature  in  sach  cases  is  tlie  intent  with 
which  the  accused  brought  on  the  quarrel  or  difficulty:  if  with 
no  felonious  intent,  no  harboring  of  malice,  no  premeditated 
purpose  of  doing  great  bodily  harm,  or  killing  the  person  assaulted 
or  with  whom  the  quarrel  is  begun,  then  the  accused  is  not  a 
murderer,  let  the  result  of  the  difficulty  turn  out  as  it  will. 
The  view  I  will  further  illustrate  by  quotations  from  some  of 
the  cases  cited,  supra. 

Thus  in  Stewart  v.  State,  supra,  Thubmak,  J.,  said  :  ''  And 
again  the  combat  must  not  have  been  of  his  own  seeking,  and  is 
must  not  have  put  Jiimself  ia  the  way  of  being  assaulted,  m  ord^ 
that  when  assaulted  and  hard  pressed,  he  might  take  the  life  .df. 
his  assailant.  *  *  *  Xow  it  does  seem  to  us  clear  that  Stewart 
sought  to  bring  on  the  affray,  that  he  desired  and  intended,  if  as- 
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sanlted^  to  make  good  his  preyioas  threats  of  nsing  his  knife.  Tme 
he  had  a  right  to  dan  Doty  for  his  money,  but  he  had  no  right  to 
do  80  for  the  purpose  of  bringing  on  an  affray  in  order  to  afford 
him  a  pretense  to  stab  his  enemy.  ^ 

In  Adams  y.  State,  supra^  Brebsb,  J.,  said  :  **  The  twelfth  in- 
straction  for  the  people  was  right.  It  was  as  follows  :  '  If  the  de-^ 
fendant  soaght  a  difficalty  with  the  deceased  for  the  purpose  of 
killing  him,  and  in  the  fight  did  kill  him,  in  pursuance  of  hi» 
malicious  intention  of  taking  the  life  of  Bostic,  they  will  find  him 
guilty  of  murder,  but  if  they  fiud  that  defendant  yoluntarily  got 
into  the  difficulty  or  fight  with  Bostic,  but  did  not  intend  t«o  kill 
him  at  the  time,  and  did  not  decline  further  fighting  before  the 
mortal  blow  was  struck  by  him,  and  then  drew  his  knife  and  with 
it  struck  and  killed  Bostic,  they  will  find  the  defendant  guilty  of 
manslaughter,  although  the  cutting  and  killing  were  done  in  order 
to  prevent  an  assault  upon  him  by  Bostic,  or  to  prevent  Bostio 
from  getting  an  advantage  in  the  fight/  ** 

In  Cotton  y.  State,  supra,  Fisher,  J.,  said  :  **  The  qaaliflcatiou 
by  the  court,  made  to  the  third  instruction,  is  clearly  erroneous. 
The  instruction  is,  in  substance,  that  if  Cotton  killed  Smith,  hot 
in  pursuance  of  a  premeditated  design,  but  on  a  sudden  quarrel, 
the  crime  of  murder  is  not  made  out.  The  modification  made  i^ 
'  unless  Cotton  sought  the  quarrel,  and  used  a  deadly  weapon.* 
The  question  was,  whether  malice  prompted  the  accused  to  kilL 
He  interposes,  as  his  .defense,  by  the  instruction,  'no  design  to  kill, 
and  that  the  killing  was  on  a  sudden  quarrel.'  The  court  say  to 
him  that  this  is  no  defense,  not  even  to  mitigate  the  crime,  if  you 
sought  the  quarrel  and  used  a  deadly  weapon.  Now  he  may  havo 
done  both  without  being  guilty  of  murder  ;  for  he  may,  by  seeking 
the  quarrel,  have  intended  only  the  slightest  personal  injury  to  the 
deceased,  and  he  may,  from  sudden  provocation,  have  used  hia 
weapon,  or  he  may  have  been  forced  to  do  so  in  self-defense,  al- 
though he  was  the  aggressor  in  the  quarrel.  The  modification 
amounts  to  this,  that  although  there  must  be  a  formed  design  to 
take  life,  to  constitute  murder,  yet  such  design  is  not  necessary 
where  the  party  killing  seeks  the  quarrel  and  uses  a  deadly  weapon. 
!l^ere  must  be  proof  of  malice,  in  some  form;  the  seeking  of  the 
'qnarrel  and  using  the  deadly  weapon  may  be  evidence  for  this  pur* 
pose.  But  this  is  what  the  defendant  below  was  endeavoring  to 
meet  by  showing  no  design  to  take  life,  because  the  killing  occur* 
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red  on  a  sodden  quarrel.  The  modification  yirtually  declares  this 
to  l>e  no  defense,  if  the  party  sought  the  quarrel.'' 

In  State  y.  Lane^  supra,  Ruffin,  0.  J.,  said:  **  If  the  prisoner 
sought  the  deceased  and  entered  into  t^iat  fight  with  the  purpose, 
under  the  pretense  of  fighting,  to  stab  him,  it  was  clearly  murder; 
no  matter  what  proYocation  was  apparently  then  giyen  or  how 
high  the  prisoner*s  passion  rose  during  the  combat,  for  the  nialice 
is  express  and  was  promptly  wreaked,  and  puts  the  idea  of  provo- 
cation out  of  the  case." 

In  State  y.  Hill,  supra,  the  defendant  was  couYicted  of  murder 
in  the  first  degree.  He  had  '^  brought  on  the  difficalty  "  by  strik- 
ing the  deceased  a  blow  with  his  fist,  when  the  deceased  stabbed 
him,  and  he  thereupon  stabbed  and  killed  the  deceased,  but  in 
circumstances  which  rendered  it  doubtful  whether  the  act  of  the 
prisoner  was  the  result  of  passion  in  consequence  of  being  stabbed, 
or  was  necessary  in  self-defense,  and  Gastox,  J.,  in  deliyering 
the  opinion  of  the  court,  awarding  a  new  trial,  said:  ''It  was  nec- 
essary that  the  jury  should,  in  the  first  place,  ascertain  whether 
the  prisoner  commenced  the  affray  with  a  preconceived  purpose  to 
kill  the  deceased,  or  to  do  him  great  bodily  harm.  For  if  he  did, 
there  was  nothing  in  the  subsequent  occurrences  of  the  transaction 
which  could  free  him  from  the  guilt  of  murder.  If  the  first  assault 
was  made  with  this  purpose,  the  malice  of  that  assaalt,  notwith- 
standing the  violence  with  which  it  was  returned  by  the  deceased, 
communicates  its  character  to  the  last  act  of  the  prisoner.  *  * 
^  If  upon  consideration  of  aU  the  evidence,  the  jury  came  to  the 
conclusion  that  the  first  assault  of  the  prisoner  was  not  of  malice 
prepense,  then  the  subsequent  occurrences  demanded  their  careful 
consideration,  because  upon  these  the  prisoner's  guilt  might  be  ex- 
tenuated into  manslaughter,  or  excused  as  a  homicide  in  self-de- 
fense." Wharton  has  given  the  ruling  in  this  case  his  approvaL 
Whart.  on  Hom.  (2d  ed.),  §§  461,  462. 

In  a  case  which  arose  in  Tennessee,  Deadebick,  G.  J.,  observed : 
*'  The  charge  in  this  case  holds,  in  effect,  that  a  person  who  may, 
by  improper  conduct,  provoke  an  assault,  cannot  be  allowed  to  rely 
on  the  plea  of  self-defense,  nor  can  he  rely  upon  such  defense  if  he 
willingly  engage  in  a  fight,  even  if  first  assaulted  and  stricken. 
*  ♦  *  Provoking  words  and  gestures  might  be  used  from  heat 
of  blood,  in  a  sudden  quarrel,  and  a  fight  might,  under  such  cir- 
cumstances be  engaged  in,  during  which  a  party  might  have  the 
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right  to  defend  himself  from  impending  danger  of  death  or  great 
bodily  harm/'    Daniel  t.  Siaie,  10  Lea,  261. 

Horrigan  &  Thompson  in  their  cases  in  self-defense,  p.  227,  in 
a  note  to  Staffer  v.  Stah,  15  Ohio  St.  47;  8.  o.,  86  Am.  Dec.  470, 
have  given  an  admirable  summary  of  the  anthorities  on  this  sabject 
a»  follows:  '^1.  If  he  (the  slayer)  provoked  the  combat  or  produced 
the  occasion,  in  order  to  have  a  pretext  for  killing  his  adversary^ 
or  doing  him  great  bodily  harm,  the  killing  will  be  murder,  no  mat- 
ter to  what  extremity  he  may  have  been  reduced  in  the  combat.  2- 
But  if  he  provoked  the  combat,  or  produced  the  occasion  wifchout 
any  felonious  intent,  intending  for  instance  an  ordinary  battery 
merely,  the  final  killing  in  self-defense  will  be  manslaughter  only." 

This  distinction  between  the  right  of  perfect  and  the  right  of 
imperfect  self-defense  is  fully  recognized  in  the  formula  above 
set  forth,  and  that  formula  is  fully  indorsed  by  the  Texas  Court 
of  Appeals  in  Reed  v.  SicUe,  11  Tex.  App.  509:  8.  c,  40  Am.  Rep. 
795.  That  court,  when  treating  of  this  subject  of  self-defense, 
said :  ^'  It  may  be  divided  into  two  general  classes,  to- wit,  perfect  and 
imperfect  right  of  self-defense.  A  perfect  right  of  self-defense  can 
only  obtain  and  avail  where  the  party  pleading  it  acted  from  ne- 
cessity, and  was  wholly  free  from  wrong  or  blame  in  occasioning  or 
producing  the  necessity  which  required  his  action.  If  however  he 
was  in  the  wrong —  if  he  was  himself  violating  or  in  the  act  of  vio- 
lating the  law —  and  on  account  of  his  own  wrong  was  placed  in 
a  situation  wherein  it  became  necessary  for  him  to  defend  him- 
self against  an  attack  made  upon  himself,  which  was  superin- 
duced or  created  by  his  own  wrong,  then  the  law  justly  limits  his 
right  of  self-defense,  and  regulates  it  according  to  the  magnitude 
of  his  own  wrong.  Such  a  state  of  case  may  be  said  to  illustrate 
and  determine  what  in  law  would  be  denominated  the  imperfect 
right  of  self-defense.  Whenever  a  party  by  his  own  wrongful  act 
produces  a  condition  of  things  wherein  it  becomes  necessary  for  his 
own  safety  that  he  should  take  life  or  do  serious  bodily  harm,  then 
indeed  the  law  wisely  imputes  to  him  his  own  wrong  and  its  con- 
sequences to  the  extent  that  they  may  and  should  be  considered  in 
determining  the  grade  of  offense,  which  but  for  such  acts  would 
never  have  been  occasioned.  ♦  ♦  *  How  far  and  to  what  extent 
he  will  be  excused  or  excusable  in  law  must  depend  on  the  nature 
and  character  of  the  act  he  was  committing,  and  which  produced 
the  necessity  that  he  should  defend  himself.     When  his  original  act 
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was  in  Yiolation  of  Ihw,  then  the  law  takes  that  fact  into  considera- 
tion in  limiting  his  right  of  defense  and  resistance  whilst  in  the 
perpetration  of  sach  unlawful  act.  If  he  was  engaged  in  the  com* 
mission  of  a  felony,  and  to  prevent  its  commission,  the  party  seeing 
it  or  about  to  be  injured  thereby  makes  a  violent  assault  upon  him 
calculated  to  produce  death  or  serious  bodily  harm^  and  in  resisting 
such  attack  he  slays  bia  aasailant,  the  law  would  impute  the  original 
wrong  to  the  homicide  and  make  it  murder.  But  if  the  original 
wrong  was  or  would  have  been  a  misdemeanor,  then  the  homicide 
growing  out  of  or  occasioned  by  it,  though  in  self-defense  from  any 
assault  made  upon  him,  would  be  manslaughter  under  the  law." 

The  foregoing  remarks  are  quoted  with  approval  in  King  v.  StaU^ 
13  Tex.  App.  277,  where  the  court  remarks:  ^  We  think  this  view 
of  the  law  is  in  harmony  with  our  Code,  and  with  the  decisions  con- 
struing it.  It  is  not  in  conflict  with  the  well-settled  doctrine  that  he 
who  seeks  and  brings,  on  a  difficulty  cannot  avail  himself  of  the 
right  of  self-defense  in  order  to  shield  himself  from  the  consequences 
of  kiUing  his  adversary.  In  fact^  it  is  the  same  doctrine  and  is 
recognised  and  maintained  by  the  best  authority/'  This  doctrine 
ef  perfect  and  imperfect  self-defense  is  fully  recognized  by  2  Bish. 
Grim.  Law,  §  702,  supra,  and  elsewhere  in  his  work ;  also  in  Cotton 
V.  SiaiSy  and  Adams  y.  People,  supra* 

Indeed  the  assertion  of  the  doctrine  that  one  who  begins  a  quar* 
rel  or  brings  on  a  difficulty  with  the  felonious  purpose  to  kill  the 
peiscm  assaulted,  and  accomplishing  such  purpose  is  guilty  of  mur- 
der, and  cannot  avail  himself  of  the  doctrine  of  self-defense,  carries 
with  it  in  its  very  bosom,  the  inevitable  corollary,  that  if  the  quar-^ 
lel  be  begun  without  a  felonious  purpose,  then  the  homicidal  act 
will  not  be  murder.  To  deny  this  obvious  deduction  is  equivalent 
to  the  anomalous  assertion  that  there  can  be  a  felony  without  a 
fdonious  intent;  that  the  act  done  characterizes  the  intent,  and  not 
the  intent  the  act.  The  bare  statement  of  such  a  doctrine  accomr 
phshes  its  own  ample  refutation;  a  doctrine  inconsistent  in  its 
premiseB  and  illogical  in  its  conclusion.  The  absurdity  of  such  a 
ioetrine  may  readily  be  shown  by  this  syllogism:  Without  a  felo- 
mious  intent  there  can  be  no  murder.  A.  brought  on  a  difficulty^ 
vith  B.,  and  in  the  sudden  struggle  which  ensued,  but  without 
Mmiions  intent,  killed  kim.  Therefore  A.  is  guilty  of  murder.  Or 
the  form  of  the  syllogism  may  be  varied  thus:  He  who  with  malice 
aforethought  brings  on  a  qnarrel  with  .and  kills  another  is  guilty  of 
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marder^  and  cannot,  however  imminent  his  peril,  avail  himself  of 
the  doctrine  of  self-defense.  A.  without  malice  aforethought  begins 
a  quarrel  with  and  kills  B.  in  the  endeavor  to  save  his  own  life  from 
a  murderous  assault  by  the  latter.  Therefore  A.  is  a  murderer  and 
cannot  invoke  the  doctrine  of  self-defense.  Such  a  doctrine  as  liiia 
is  at  war  too  with  the  analogies  of  the  law  in  similar  cases;  for  if 
two  with  deadly  weapons  engage  in  a  sadden  encounter,  and  one 
should  kill  the  other,  the  slayer  will  only  be  guilty  of  inanslaughter. 

Bishop  says:  '^  A  common  case  is  where  two  persons,  upon  a  sud- 
den quarrel,  engage  in  mutual  combat;  then  if  either  one  in  the 
heat  of  it  kills  the  other,  though  with  a  deadly  weapon,  the  offense 
is  in  most  circumstances  only  manslaughter.  *  *  *  When  the 
combat  has  become  mutual  it  ordinarily  ceases  to  be  of  importance 
by  which  party  the  first  blow  was  given.  And  as  we  have  seen,  it 
makes  no  difference  though  the  blow  which  proved  fatal  was,  while 
prompted  by  the  heat  of  the  fight,  inflicted  with  the  intent  to  take 
life."    2  Bish.  Crim.  Law,  §  701. 

Rbdfield,  G.  J.,  takes  the  saine  view  of  the  matter,  for  he  says: 
^'  If  the  jury  should  regard  this  as  a  bona  fide  case  of  mutual  com- 
bat, without  previous  malice  on  the  part  of  the  accused,  and  that 
mutual  blows  were  given  before  the  accused  drew  his  knife,  and 
that  he  drew  it  in  the  heat  and  fury  of  the  fight,  and  dealt  a  mortal 
wound,  although  with  the  purpose  of  doing  just  what  he  did  do, 
that  is,  of  taking  life,  or  what  would  be  that  intent  if  ho  had  been 
in  such  a  state  as  properly  to  comprehend  the  nature  of  his  act, 
still  it  is  but  manslaughter."  State  v.  McDonnell^  32  Vt  491, 
541. 

Speaking  of  Morley^e  case.  Lord  Hale  said:  ^' And  many  who 
were  of  opinion  that  bare  words  of  slighting,  disdain  or  contumely, 
would  not  of  themselves  make  such  a  provocation  as  to  lessen  the 
crime  into  manslaughter,  yet  were  of  this  opinion,  that  if  A.  gives 
indecent  language  to  B.,  and  B.  thereupon  strikes  A.,  but  not 
mortally,  and  then  A.  strikes  B.  again,  and  then  B.  kills  A.,  that 
this  is  but  manslaughter,  for  the  second  stroke  made  a  new  provo- 
cation, and  so  it  was  but  a  sudden  falling  out,  and  though  B.  gave 
the  first  stroke,  and  after  a  blow  received  from  A.,  B.  gives  him 
a  mortal  stroke,  this  is  but  manslaughter  according  to  the  proverb, 
the  second  blow  makes  the  affray;  and  this  was  the  opinion  of 
myself  and  some  others."  1  Hale  P.  G.  456.  In  Aforley's  case  it 
was  agreed  that  *'  if  upon  ill-words  both  of  tlie    jirties  suddcnTy 
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fight  and  one  kill  the  other^  this  is  bat  manslaughter;  for  it  is  a 
combat  betwixt  two  upon  a  sudden  heat,  which  is  the  legal  desorip* 
tion  of  manslaughter/'    6  How.  St.  Tr.  769. 

With  these  authorities  and  legal  definitions  before  us,  let  us 
examine  the  testimony  of  the  defendant,  supported  as  it  is  by  that 
of  other  witnesses  in  all  essential  particulars. 

[Omitting  this  and  other  minor  points.] 

II.  But  granting  that  defendant  was  in  the  wrong;  granting  that 
by  mere  words  he  '*  brought  on  the  difficulty/'  and  no  witness  con- 
tends that  he  brought  it  on  in  any  other  way,  still  he  bad  a  right 
after  the  conflict  began,  to  withdraw  from  the  conflict;  and  this  is 
what  there  is  testimony  tending  to  show  he  did  in  good  faith  try 
to  do,  and  was  trying  to  do  when  pressed  so  hard  as  to  be  compelled 
to  use  his  pistol.  Taylor  had  struck  him  and  knocked  him  off  the 
porch — was  still  striking  him.  A.  J.  Sellers,  who  had  urged  on  the 
fight  in  the  first  instance,  was  still  doing  so,  following  close  on 
Taylor's  heels,  shouting,  ^'  Give  it  to  him^  Bill,  don't  let  him  get 
away,"  while  John  SoUers,  who  had  followed  Taylor  into  the  yard, 
had  picked  up  the  neck  yoke,  and  only  six  or  eight  feet  away,  was 
coming  toward  defendant  with  the  neck  yoke  in  both  hands,  as  if 
to  strike  him  while  he  was  retreating  toward  the  gate,  and  it  was 
at  this  juncture  that  he  fired  the  shot  Taking  this  testimony  as 
true,  the  second  instruction  asked  by  defendant  should  have  been 
given;  for  it  announces  but  the  well-settled  doctrine,  that  though 
a  man  should  be  in  the  wrong  in  the  first  instance,  yet  a  **  space 
for  repentance  is  always  open,  and  where  a  combatant  in  good  faith 
withdraws  as  far  as  he  can,  really  intending  to  abandon  the  con- 
flict," and  his  adversary  still  pursues  him,  then  if  taking  life 
becomes  necessary  to  save  his  own,  he  will  be  justified.  1  Bish. 
Crim.  Law  (6th  ed.),  g  871;  Horn  &  Thomp.  Self-defense,  227; 
Foster,  276.  Sir  William  Blackstone  says:  '^  When  both  parties 
are  actually  combatting  at  the  time  the  mortal  stroke  is  given,  the 
slayer  is  then  guilty  of  manslaughter,  but  if  the  slayer  has  not 
begun  to  fight,  or  having  begun,  endeavors  to  decline  any  further 
struggle,  and  afterward,  being  closely  pressed  by  his  antagonist, 
kills  him  to  avoid  his  own  destruction,  this  is  homicide  excusable 
by  self-defense."    4  Bl.  Com.  184. 

Treating  of  this  subject  of  "  retreating  to  the  wall,"  Mr.  Wharton 
aptly  says:  "The  true  view  is,  that  a  **  wall"  is  to  be  presumed 
whenever  a  retreat  cannot  be  further  continued  without  probable 
Vol.  LIX  —  6 


42  MISSOURI. 


State  T.  Partlow. 


heathy  and  when  the  only  apparent  means  of  escape  is  to  turn 
and  attack  the  pursuer.  And  retreat  need  not  be  attempted  when 
the  attack  is  so  fierce  that  the  assailed  by  retreating  will  apparently 
expose  himself  to  death.'^  Whart.  Hom.^  §  485.  And  in  this  con- 
Hcction  it  may  not  be  amiss  to  remark  that  Taylor  had  no  right  to^ 
offer  violence  to  defendant  in  order  to  eject  him  from  his  house, 
until  he  had  first  requested  him  to  leave  his  premises,  and  not  until 
more  gentle  means  had  proved  unavailing.  On  this  point  Bishop 
observes:  ^*  If  a  man  enters  another's  dwelling-house  peaceably,  on 
an  implied  license,  he  cannot  be  ejected  except  on  request  to  leave, 
followed  by  no  more  than  the  necessary  and  proper  force,  even- 
though  misbehaving  himself  therein."  1  Bish.  Grim.  Law,  859; 
Whart.  Hom.,  §  552.  I  make  this  remark,  because  I  find  no  evi- 
dence in  the  record  that  Taylor  requested  defendant  to  leave  hia 
premises  before  resorting  to  violence,  and  because  of  the  language 
of  the  sixth  instruction,  given  on  behalf  of  the  State.  In  the  cir- 
cumstances of  this  case,  as  already  stated,  the  language  of  that 
instruction  is  misleading,  as  not  being  based  on  any  testimony  of 
a  request  to  the  defendant  to  leave,  and  because  apparently  sanc- 
tioning violence  at  the  outset,  and  treating  that  violence  in  the  light 
of  necessary  force. 

For  the  errors  heretofore  noticed  the  judgment  should  be  reversed 
and  the  cause  remanded.     Black  and  Brace,  JJ.,  concur;  Nor- 
ton, 0.  J.,  dissents;  Ray,  J.,  will  express  his  views  in  a  separate 
opinion. 
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WtU  —  e(mdiHon  ogainH  cppodHon, 

If  any  or  siiher  of  my  children  shall  enter  a  eaioMt  against  this  my  will^ 
he  or  thej  shall  pay  all  expenses  of  both  sides/'  is  a  good  condition  in  a  will, 
without  a  gift  over,  against  a  devisee  onder  the  will.    {8e6  note,  p,  46.) 


0 


N"  appeal  from  a  decree  of  the^vice-chaiicellor,  40  N.  J.  Eq.. 
478.     The  opinion  states  the  case. 


Oscar  Jeffery,  for  appellant. 

/.  O.  Shipman  <6  Son,  for  respondent 

SouDDBR,  J.  John  G.  Hoit,  late  of  the  township  of  Oxford,  in 
the  connty  of  Warren,  and  State  of  New  Jersey,  by  last  will  and 
testament  duly  executed,  devised  and  beqaeathed  to  his  wife,  Sarah 
Hoit,  the  appellant,  certain  lands  and  all  his  personal  property, 
and  she  was  to  pay  all  his  jnst  debts,  funeral  and  other  expenses. 
In  subsequent  parts  of  the  will  he  devised  severally  to  his  sons, 
tracts  of  land  for  certain  estates  and  on  limitations  therein  con- 
tained. The  will  concludes  with  the  sentence  :  ^'  If  any  or  either 
of  my  children  shall  enter  a  caveat  against  this  my  will,  he  or  they 
shall  pay  all  the  expenses  of  both  sides.''  Nathan  Hoit,  one  of 
the  testator's  sons,  and  a  devisee  in  his  will,  did  enter  a  caveat 


44  NEW  JERSEY, 


Hoit  ▼.  Hoit. 


•against  the  will;  the  Orphans'  Gourt  certified  the  qaestions  inyolved 
in  the  controversy  into  the  Circuit  Court  of  the  same  county,  and 
they  were  tried  upon  an  issue  framed,  a  verdict  found  for  the  pro- 
ponent, which  was  certified  and  returned  to  the  Orphans'  Court, 
itnd  the  will  admitted  to  probate.  That  court  made  an  order  con- 
cerning the  costs,  expenses  and  allowance  of  counsel  fees  under 
•section  20  and  section  177  (amendatory  of  section  169)  of  the  Or- 
phans' Gourt  act,  adjudging  that  the  contestant  had  reasonable 
oause  for  contesting  the  validity  of  the  will,  and  that  the  costs  and 
expenses  of  the  litigation  as  well  on  the  part  of  the  contestant  aa 
on  the  part  of  the  executrix  propounding  said  will  for  probate,  be 
paid  out  of  the  estate  of  the  decedent. 

The  appellant,  who  was  the  executrix  named  in  the  will,  paid 
these  costs  and  expenses  out  of  her  legacy  and  portion  of  the  estate, 
and  filed  a  bill  in  chancery  against  the  contestant,  Nathan  Hoit, 
praying  that  he  might  be  decreed  to  pay  to  her,  out  of  his  said  de* 
vise,  or  otherwise,  all  the  costs  she  had  been  compelled  to  pay  by 
reasen  of  the  coats  and  expenses  in  contesting  the  caveat  against 
the  said  will  and  testament.  To  this  bill  a  general  demurrer  was 
filed  by  the  defendant,  and  the  demurrer,  on  hearing,  was  sus« 
tained,  and  the  bill  dismissed  with  costs.  From  this  decree,  ad- 
vised by  the  vice-chancellor,  the  appeal  was  taken. 

The  appellee  having  taken  the  benefit  of  the  devise  of  land  to 
him  under  the  will  of  his  father,  there  would  seem  to  be  no  reason 
why  he  should  not  reimburse  the  appellant  for  the  costs  and  ex- 
penses paid  by  her  consequent  on  the  entry  of  a  caveat  against  the 
will  by  him,  contrary  to  its  expressed  condition,  and  with  the  con- 
sequence therein  imposed.  The  intention  of  the  testator  is  clearly 
expressed  that  if  either  of  his  children,  devisees  under  his  will, 
contested,  he  shall  pay  all .  expenses  incurred.  There  is  no  room 
for  any  other  construction.  The  only  question  is  whether  this  is  a 
legal  condition  or  restriction  in  this  case. 

Conditions  in  wills  against  disputing  their  validity  with  the  coi\- 
49equence  of  forfeiture  of  bequests,  or  devises  therein,  if  broken, 
have  often  been  considered  in  the  courts  with  attempts  at  artificial 
•distinctions  between  legacies  of  peraonal  property  and  of  real  es- 
tate; and  whether  there  be  probable  cause  for  contesting  the  will, 
probabihs  catisa  litigandi;  and  any  gift  over  or  not.  It  is  said  that 
oonditioDS  subsequent  as  to  gifts  of  personalty  are,  in  accordance 
with  the  rule  of  the  civil  law,  held  to  be  void,  in  terroreni  merely. 
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if  there  be  no  gift  oyer;  bat  if  there  be  a  gift  oyer,  the  conditioa 
ia  good,  8ach*gift  over  being  sufficient  evidence  that  they  were  not- 
meant  to  be  in  terrarem  only.  But  it  has  been  also  held  that  this 
doctrine  of  the  neciessity  of  a  gift  over  has  never  been  applied  to 
devises  of  real  estate.  Powell  v.  Morgany  2  Yem.  90;  Loyd  v.  SpiU 
let,  3  P.  Wms.  344;  Morris  v.  Burrotighs,  1  Atk.  404;  Bradford 
V.  Bradford,  19  Ohio  St.  546;  Chew's  Appeal,  45  Penn.  St.  228; 
Jarm.  Wills  (R.  ft  T.  ed.),  682;  2  Wtas.  Exrs.  ♦1146;  2  Bedf. 
Wills,  *298,  §  34;  Theobald  Wills,  452-455. 

It  is  not  material  to  determine  in  this  case .  whether  in  bequests 
of  personalty  the  artificial  rules  above  named  would  be  applied  in 
this  State,  for  the  appellee  is  a  devisee  of  real  estate;  and  under  tho 
case  Cooke  v.  Turner,  15  M.  &  W.  727;  s.  c,  14  Sim.  218,  493,  a 
condition  for  revocation  if  the  devisee  shall  dispute  the  will  i» 
valid  in  law. 

Upon  another  and  broader  principle  of  equity,  the  appellee 
should  not  be  allowed  to  defeat  the  intention  of  the  t;estator  that 
there  should  be  no  litigation  over  his  will  at  the  expense  of  the  es- 
tate, or  in  this  case,  at  the  expense  of  his  widow,  the  legatee  of 
the  portion  of  his  property  charged  with  the  payment  of  debts  and 
expenses.  This  is  not  strictly  the  doctrine  of  election  between 
repugnant  gifts,  but  a  rule  of  equitable  construction  that  a  person 
cannot  accept  and  reject  the  same  instrument,  and  that  there  is  an 
implied  condition  that  he  who  accepts  a  benefit  under  it  shall  adopt 
the  whole  by  conforming  to  all  its  provisions.  This  is  the  rule  on 
which  the  doctrine  of  election  is  founded.  Hyde  v.  Baldwin,  17 
Pick.  308  ;  Oretton  v.  Haward,  1  Swans.  509 ;  Dillon  v.  Parker, 
1  Swans.  359,  394;  Streatfield  v.  Streatfield,  Gas.  t.  Talb.  183;  1 
Lead.  Cas.  in  Eq.  (W.  &  T.)  273;  2  Story  Eq.  1077. 
*  This  devisee  has  opposed  the  intention  of  the  testator  by  dis- 
pating  his  will  and  casting  the  burden  of  the  expense  of  litigation 
on  the  estate,  thus  holding  the  full  amount  of  his  legacy  under  the 
will,  without  any  diminution  or  compensation  for  his  breach  of 
this  condition.  It  is  not  a  case  of  forfeiture  by  the  terms  of  the 
wilL  but  one  for  compensation  out  of  the  fund  received  by  him 
from  the  testator,  which  must  be  met,  unless  there  be  some  excep- 
tion from  the  above-cited  general  equitable  rule,  by  which  he  may 
keep  what  he  has  received  and  defy  the  purpose  of  the  giver.  Thia 
is  said  to  be  the  effect  of  section  177  of  the  Orphans'  Court  act,  by 
which  that  court  made  and  has  ordered  that  the  costs  and  expensea 
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of  contesting  the  probate  of  the  will  shall  be  paid  out  of  the  estate 
of  the  decedent,  and  that  the  provision  of  the  will,* imposing  the 
payment  of  the  costs  and  the  expenses  of  the  litigation  on  the  con- 
testanty  is  void  because  against  this  statute  and  the  declared  policy 
•of  the  law.  But  conditions  in  wills  trenching  on  the  liberty  of 
the  law  are  described  to  be  such  as  are  in  general  restraint  of  mar- 
riage, trade,  agriculture  and  the  like,  in  which  the  State  has  an  ii>- 
terest,  and  not  as  to  who  shall  take  under  a  will,  which  can  only 
affect  those  who  are  directly  concerned.  There  is  no  express  pro- 
hibition of  the  disposition  of  property  by  will  in  such  terms  as  the 
testator  shall  see  fit  to  impose,  nor  can  such  a  purpose  be  inferred 
from  the  terms  of  this  act.  The  Orphand'  Court  may  order  in  all 
cases,  and  in  the  first  instance,  by  whom  the  costs  and  expenses 
shall  be  paid,  but  as  the  will  of  the  testator  is  only  before  it  for 
granting  or  refusing  probate,  and  there  is  no  jurisdiction  to  con- 
strue its  disposition  of  property,  it  has  not  the  power  to  annul  the 
will  in  whole  or  in  part.  After  the  order  for  the  payment  of  costa 
^nd  expenses  has  been  made  and  enforced,  as  has  been  done  in  the 
Orphans'  Court  in  this  case,  the  jurisdiction  of  a  court  of  equity 
remains  to  construe  the  will  an  I  compel  the  person  who  has  taken 
«  benefit  under  it  to  comply  with  the  condition  on  which  he  has 
accepted  the  bounty  of  the  testator.  Full  effect  is  given  to  this 
statute  by  an  order  made  for  costs  and  expenses  in  all  cases  where 
there  is  no  equity  in  the  will  itself  beyond  the  control  of  the  Court 
of  Probate;  but  if  a  party*  be  aggrieved  by  an  order  made  contrary 
to  the  provision  of  the  will,  ir  in  this  case,  he  may  come  to  a  couit 
of  equity  and  obtain  relief. 

This  is  the  case  presented  in  the  bill  of  complaint  to  which  a 
•demurrer  has  been  filed  for  want  of  equity,  and  the  order  sustain- 
ing the  demurrer  and  dismissing  the  bill  should  be  reversed,  and 
the  demurrer  overruled,  with  costs. 

Decree  unanimausly  reversed. 


NOTB  BT  THE  Rbpobtkr. —  In  Oooke  ▼.  Turner,  cited  in  the  principal 
ROLFE,  B.,  said:  "  The  ground  on  which  the  proviso  was  made  to  rest  was, 
that  every  heir  at  law  ought  to  be  left  at  liberty  to  contest  the  validity  of  his 
ancestor's  will,  and  that  any  restraint  artificially  introduced  might  tend  to  set 
up  the  wills  of  insane  persons,  and  would  in  the  language  of  the  Touchstone, 
(182),  be  'against  the  liberty  of  the  law.'  We  cannot  however  adopt  this  rea- 
soning." atlng  StapiUon  v.  StapiUon,  1  Atk.  2.  "  The  truth  is  that  in  none 
Hof  these  cases  is  thero  any  policy  of  the  law  on  the  one  side  or  the  other.     Th» 
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^ODdhioiiB  aaid  to  lie  yML,  as  trencUng  on  the  libertj  of  the  law,  are  thoee  which 
leslnln  a  party  fiom  doing  some  act  which  it  is  eappoeed  the  State  liaeor  ma^ 
ha^e  an  iBtevest  to  have  done.  The  State,  from  obvioas  caueee,  is  interested 
that  its  subjects  should  marry;  and  therefore  it  will  not  in  general  allow  parties, 
bj  eontraet  or  by  a  condition  in  a  will,  to  make  the  continuance  of  an  estate 
depend  on  the  owner  not  doing  that  which  it  is  or  may  be  the  interest  of  the 
State  that  he  shoald  do.  So  the  State  is  interested  In  haying  its  subjects  em^ 
harked  in  trade  o^  agriculture,  and  therefore  it  will  not  allow  a  condition  de^ 
feating  an  estate,  in  case  its  owner  should  engage  in  commerce,  or  should 
plough  his  arable  land,  or  the  like.  The  principle  on  which  such  conditions 
«ie  void  are  analogous  to  that  on  which  conditions  defeating  an  estate  unless 
the  owner  commits  a  crime  are  void.  In  the  latter  case  the  condition  has  a 
tendency  to  the  yiolati<m  of  a  positive  duty;  in  the  former,  to  prevent  the 
performance  of  what  partakes  of  the  character  of  a  duty  of  imperfect  obUga> 
Hon.  But  in  the  case  of  a  condition  such  as  that  before  us  the  State  has  no 
interest  whatever  apart  from  the  interest  of  the  parties  themselves.  There  is 
DO  duty  on  the  part  of  an  heir,  whether  of  perfect  or  imperfect  obligation,  to 
contest  his  ancestor's  sanity.  It  matters  not  to  the  State  whether  the  land  is 
enjoyed  by  the  heir  or  the  devisee;  and  we  conceive  therefore  that  the  law 
leaves  the  parties  to  make  just  what  contracts  and  what  arrangements  they 
may  think  expedient,  as  to  the  raising  or  not  raising  questions  of  law  or  fact 
among  one  another,  the  sole  result  of  which  is  to  g^ve  the  enjoyment  of  prop- 
erty to  one  claimant  rather  than  another.  The  question,  whether  this  proviso 
is  a  proviso  void  as  being  contrary  to  the  policy  of  the  law,  may  be  well  tested 
by  considering  how  the  case  would  have  stood,  if  instead  of  a  condition  subse*> 
■quent.  it  had  been  made,  as  a  substance  It  might  have  been  made,  a  condition 
pieeedent.  Suppoise  the  testator  had  said,  in  case  my  daughter  and  her  hus^ 
hand  shall  execute  all  deeds  necessary  for  settling  my  estates  In  manner  here* 
inafter  mentioned,  then  I  give  her,  etc.,  surely,  there  would  be  no  doubt  of 
the  validity  of  such  a  condition  as  a  condition  precedent;  and  if  so,  it  must  be 
valid  as  a  condition  subsequent;  for  where  a  condition  is  bad  on  grounds  of 
public  policy,  it  must  obviously  be  bad  whether  it  be  precedent  or  subsequent. 
The  law  will  no  more  allow  any  thing  contrary  to  public  policy  to  be  made 
the  means  whereby  the  party  shall  entitle  himself  to  an  estate,  than  whereby 
he  shall  be  made  to  lose  that  of  which  he  is  already  in  possession. " 

The  Bsme  doctrine  was  held  in  Boanturel  v.  Bvanturel,  L.  R.,  1  Priv.  0.  1,  on 
the  authority  of  Cooke  v.  Turner.  • 

In  CbeiB^e  Appeal,  45  Penn.  St.  228,  it  was  held  that  where  such  provisions 
are  merely  denounced  against  disputing  a  will  or  its  provisions,  without  a 
devise  over,  they  are  only  to  be  considered  in  terrorem,  and  not  as  fixing  in- 
testacy.on  the  share  of  the  litigant  devisee.  But  where  there  is  a  devise  over 
in  case  of  a  violation  of  such  provision,  to  some  person  named,  or  a  provision 
that  the  share  thus  limited  shall  fall  into  the  residue  of  the  estate  for  distri- 
bution, the  devise  thus  limited  will  pass  upon  breach  of  the  condition,  unless 
there  exists  probable  cause  for  disputing,  or  where  it  would  be  a  mere  penalty 
and  really  subversive  of  the  primary  intent  of  the  testator.  Cfooke  v.  Turner 
not  noticed. 
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In  Jf<iM  y.  Smith,  6  Rich.  Eq.  Id,  Dunxin,  C,  said,  olnier:  '*  Without  in- 
tention  or  authoritj  to  commit  the  coart  to  this  extent,  I  express  mj  own. 
opinion,  in  which  Chancellor  Johnston  f  ally  concurs,  that  a  condition  subse- 
quent of  this  description  is  void,  whether  there  be  a  devise  over  or  not,  aa 
trenching  on  the  '  liberty  of  the  law,'  Bhep.  Touch.  182,  and  violating  public 
policy."  Citing  Morru  v.  Burrough8,  1  Atk.  404;  Pau>eU  v.  Morgan,  2  Vem. 
91,  and  disapproving  Co<^  v.  Tumm;  observing.  "  It  seems  to  me  that  thi» 
is  a  very  narrow  view  of  public  policy.  It  is  the  interest  of  the  State  thai 
every  legal  owner  should  enjoy  his  estate,  and  that  no  citisen  should  be  ob- 
structed by  the  risk  of  forfeiture  from  ascertaining  his  rights  by  the  law  of 
the  land.  It  may  be  politic  to  encourage  parties  in  the  adjustment  of  doubt- 
ful rights  by  arbitration  or  by  private  settlement;  but  it  is  against  the  fund- 
amental principles  of  justice  and  policy  to  inhibit  a  party  from  ascertaining" 
his  rights  by  appeal  to  the  tribunals  established  by  the  State  to  settle  and  de- 
termine conflicting  claims.  If  there  be  any  such  thing  as  public  policy,  it 
must  embrace  the  right  of  a  citizen  to  have  his  claims  determined  by  law." 

In  Bradford  v.  Bradford,  19  Ohio  St.  540,  it  was  held  that  such  a  condition 
is  valid  in  respect  to  personal  as  well  as  real  estate,  disapproving  the  English 
in  terrorem  doctrine.  The  court  said:  **  It  would  be  difficult  to  assign  a  satis- 
factory reason,  grounded  upon  principle,  for  holding  otherwise  in  regard  to 
personalty.  In  regard  to  both,  it  la  the  duty  of  the  courts  to  carry  out  the 
intention  of  the  testator,  unless  that  intention  be  contrary  to  the  policy  of  the 
law.  No  considerations  of  public  policy  require  that  an  heir  should  contest 
the  doubtful  questions  of  fact  or  of  law  upon  which  the  validity  of  a  devise 
or  a  bequest  may  depend.  The  determination  of  such  questions  ordinarily 
affects  only  the  interests  of  the  parties  to  the  controversy."  The  court  quote 
and  approve  the  language  of  Redfield  ( Wills,  679).  ''  and  it  is  agreed  that  there 
is  no  substantial  ground  for  any  distinction  in  this  respect  between  real  and 
personal  estate.  Hence  we  assume  that  in  this  country,  any  such  condition, 
which  in  reasonable  —  as  one  against  disputing  one's  will  surely  is,  as  nothings 
can  be  more  in  conformity  to  good  policy  than  to  prevent  litigation  will  be 
binding  or  valid." 

This  case  was  followed  in  Thompton  v.  Gant,  14  Lea,  810,  without  discus- 
sion. 

.  The  same  doctrine  was  adopted  in  Donegan  v.  Wade,  70  Ala.  601»  and  applied 
to  the  case  of  one  aiding  and  advising  another  contestant,  in  a  suit  never- 
brought  to  trial. 

In  Jackson  v.    WeiterflM,  61  How.   Pr.  899,  the  oontiaiy  was  hald»  mt- 
Special  Term,  in  case  of  opposition  in  good  faith. 
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Hbtdsb  y.  Exoblbiok  Building  Loav  Absogiatiov. 

m  N.  J.Bq.  408.) 

M»riff0^ — mortffoffee  permdMng  mortgagor  to  retain  euitodp — fltwdnlmU 

eoMsOaHon  hg  latter. 

If  a  mortgagee  pennits  the  mortgagor  to  retain  the  mortgage ,  and  the  latter 
f rmndulentlj  cancels  it  of  record,  the  mortgagee  cannot  enforce  it  as  against 
a  sabaeqaent  bona  fide  grantee. 


« 

0 


N  appeal  from  a  decree  of  an  adyisory  nuuiter.    The  opinion 
states  the  point. 


C.  T.  Ohnn  for  appellants. 

Chtild  (§  Lum,  for  respondents. 

Kkapp,  J.  The  learned  master  who  decided  this  cause  reached 
the  conclusion  on  the  eyidence  that  the  purchaser  of  the  premises, 
and  not  the  mortgagee,  should  bear  the  loss  incident  to  the  fraudu- 
lent cancellation  of  the  mortgage  made  upon  the  record  prior  to 
the  purchase,  on  the'  faith  of  which  cancellation  the  buyer  parted 
with  the  whole  purchase- money,  belieTing  the  property  to  be  un- 
incumbered. After  a  careful  review  of  the  case,  I  am  led  to  an 
opposite  result.  I  am  fully  impressed  with  the  importance  of  secur- 
ing due  protection  to  the  holders  of  mortgage  securities,  where  in 
pursuit  of  the  provisions  of  the  registry  laws  the  lien  has  been 
made  apparent  on  the  record.  The  security  afForded  by  registry 
should  remain  undisturbed  by  a  cancellation  effected  through  mis- 
take, accident  or  fraud  of  third  persons ;  even  if  by  such  cancel- 
lation subsequent  mortgagees  or  purchasers  are  made  to  suffer  loss. 
Such  after-acquired  rights  ought  not  to  prevail  against  the  just 
claims  of  an  innocent,  non-negligent  incumbrancer,  because  the 
record  has  been  wrongly  effaced. 

.  Cancellation  of  a  mortgage  on  the  record  is  only  prima  facie 
^ridence  of  its  discharge,  and  it  is  left  to  the  owner  making  the 
allegation  to  prove  the  cancelling  to  have  been  done  by  fraud,  ac- 
cident or  mistake.  Such  proof  being  made,  the  mortgage  will  be 
established,  even  against  subsequent  purchasers  or  mortgagees  with- 
out notice.  Trenton  Banking  Co.  v.  Woodruff y  1  Or.  Oh.  117; 
Harrison  v.  N.  J.  R.  Co.,  4  0.  E.  Or.  488. 
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Between  a  mortgagee,  whose  mortgage  has  been  discharged  of 
record,  solely  through  the  unanthorized  act  of  another  party,  and 
a  parckoser  who  buys  the  title  in  the  belief,  induced  by  such  cancel- 
lation, that  the  mortgage  is  satisfied  and  discharged,  the  equities 
are  balanced,  and  the  rights,  in  the  order  of  time,  must  preyail;. 
The  lien  of  the  mortgage  mast  remain,  despite  the  apparent  dis- 
charge. 

But  this  is  apart  from  any  default  attributable  to  the  holder  of 
the  lien.  If  through  his  negligence  the  record  is  permitted  to 
give  notice  to  the  world  that  his  claim  is  satisfied,  he  cannot,  in 
tlie  face  of  his  own  carelessness,  have  his  mortgage  enforced  against 
a  bona  fide  purchaser,  taking  his  title  on  the  faith  that  the  registry 
is  discharged. 

Where  one  gives  to  another  the  power  to  practice  a  fraud  upon 
innocent  parties,  the  court  will  not  interfere  in  his  protection  at  the 
expense  of  those  who  have  been  deceived  and  misled  by  such  fraud. 
What  circumstances  shall  be  sufiicient  to  establish  negligence,  snch 
as  shall  preclude  a  mortgagee  from  a  decree  establishing  his  cancelled 
paper,  must  be  determined  as  a  question  of  fact  in  each  particular- 
case,  tested  by  those  rules  of  conduct  which  men  of  common  pru- 
dence usually  observe  in  the  care  and  managemefnt  of  such  securities.' 

That  it  is  negligence  in  the  owner  of  a  mortgage  to  permit  it  ta 
be  in  the  custody  and  control  of  the  niortgagor  or  owner  of  the 
mortgaged  premises,  in  view  of  the  provisions  of  our  statute  of 
registry,  will  not  admit  of  denial.  Such  an  occurrence  is  so  un- 
usual, so  imperils  the  owner,  and  is  therefore  so  unlikely  to  happen 
in  business  dealing,  that  it  was  regarded,  in  Harrison  y.  New  Jersey'' 
R.  Co.,  as  ground  for  the  gravest  suspicion  of  the  truthfulness  of 
a  witness  who  had  testified  to  such  custody  by  the  assent  of  the 
owner  of  the  security. 

The  minute  of  discharge  of  this  mortgage,  made  upon  the  record 
by  the  register,  expressed  in  general  form  the  fact  of  cancellation.  - 
The  entry  was  made  upon  evidence  presented  to  the  register,  such 
as  the  statute  has  declared  to  be  his  sufficient  authority  for  so  doing. 
The  mortgage  was  produced  by  the  mortgagor,  cancelled,  and  there  is' 
no  doubt  that  upon  the  faith  of  this  cancellation,  the  purchaser  took  * 
title  to  the  property  and  paid  the  consideration.  But  it  clearly  appears 
that  the  mortgage  was  unpaid,  and  that  the  act  of  the  mortgagor  in 
procuring  the  entry  of  its  discharge  was  fraudulent  and  without  the ' 
knowledge  or  assent  of  the  mortgagee.  If  this  were  all  of  the  case,  and 
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no  default  appeared  on  the  part  of  the  mortgagee,  notwithstanding 
the  foioible  language  of  the  act  which  deokres  such  minnte  to  be 
a  foil  and  absolnte  bar  to  and  discharge  of  the  said  entry,  registry 
and  moTtgage,  the  right  of  the  respondent  to  the  lien  of  its  security 
should  be  maintained,  and  it  is  solely  upon  the  grounds  that  the 
respondent  is  chargeable  with  negligence  which  tended  to  and  act- 
ually did  produce  the  injury,  that  I  think  the  decree  should  be  re- 
rersed.     The  mortgage  was  in  the  possession  and  under  the  control 
of  the  mortgagor  at  the  time  when  it  was  produced  for  cancellation 
on  the  record.     How  long  he  had  such  custody  does  not  positively 
appear,  but  the  strong  inference  from  the  testimony  is  that  it  was 
during  the  whole  time  between  the  registry  of  the  mortgage  and  its 
cancellation.     Neither  the  president  of  the  association  nor  its 
treasorer,  who  had  charge  of  its  securities,  were  able  to  say  that  they 
erer  had  the  actual  custody  of  this  mortgage ;  and  they  further  de- 
clare that  the  mortgagor,  although  an  officer  of  the  company,  had 
no  aoceas  whatever  to  the  securities  in  the  possession  of  the  treas^ 
urer.     It  is  therefore  impossible  that  he  should  have  obtained  its 
IKMseesion   by  means  resembling  theft.     His  possession  must,  I 
think,  be  attributed  either  to  the  assent  or  to  the  negligence  of  the 
officers  of  the  association  responsible  for  its  securities.     If  we  re- 
gard the  theory  that  the  mortgagor,  at  the  conclusion  of  his  trans- 
action for  the  loan,  fraudulently  substituted  a  copy  of  the  mortgage 
for  the  original  paper,  and  delivered  that  to  the  association,  I  am 
still  forced  to  the  conclusion  that  the  officers  were  culpably  negli- 
gent in  permitting  themselves  to  be  thus  imposed  upon.     The  fact 
that  he  was  the  law  officer  of  this  body  would  not  justify  so  implicit 
a  trust  in  him  in  the  matter  of  a  loan  to  himself.     We  must  assume 
that  these  officers  were  men  of  business  capacity  and  skill.     The 
transaction  was  in  the  line  of  their  ordinary  duties.     Indeed  they 
did  not  trust  to  him,  but  employed  other  counsel  to  make  searches 
against  his  property.     In  their  ordinary  transactions  their  habit 
was  to  submit  to  counsel  the  securities  received  for  loans  for  in. 
spection  and  approval.     The  slightest  examination  of  the  paper 
received  by  them  would  have  shown  it  to  be  but  a  copy.     They 
submitted  it  to  no  legal  adviser,   they  gave  it  no  examination.     If 
it  were  hot  intended  to  be,  as  was  its  purport,  a  mere  copy,  leaving 
the  original  in  other  hands,  any  degree  of  care  exceeding  the  blind- 
est confidence  must  have  revealed  the  deception.     The  theory  fails 
to  lead  us  out  of  the  difficulty.     I  do  not  think  that  any  circum- 
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stance  presented  in  this  case  made  it  the  appellant's  duty,  in  order 
to  ayail  himself  of  the  rights  of  a  bona  fide  purchaser,  to  institate 
personal  inquiry  of  the  mortgagee  Any  rule  placing  him  under 
this  exaction  would  emhrace  every  case  of  a  purchase  of  lands  that 
had  ever  heen  subject  to  mortgage,  which  the  record  showed  to  be 
cancelled.  Such  a  rule,  it  is  needless  to  say,  would  render  this  pro- 
vision  of  the  registry  act  entirely  nugatory.  A  purchaser  could 
then  only  buy  with  safety  when  the  registry  had  been  discharged 
and  an  admission  of  payment  obtained  from  the  mortgagee.  Doubt- 
less, circumstances  may,  and  frequently  do  arise  to  put  the  par- 
chaser  upon  inquiry  and  charge  him  with  notice.  It  seems  to  me 
that  nothing  appears  in  this  transaction  which  should  have  put  thia 
.purchaser  upon  further  inquiry.  He  was  permitted  to  rely  upon  the 
record.  He  did  so,  purchasing  upon  the  belief  that  it  spoke  the 
fact  truly.  It  was  false,  but  the  deception  was  directly  traceable 
t^the  culpable  negligence  of  the  mortgage  owner,  and  the  loss 
should  fall  upon  the  party  chargeable  with  the  &ult. 

The  decree  below  should  be  reversed,  and  the  bill  of  complainants 
be  dismissed.  Decree  unanitnouslit  reverend. 


BUTTLAK  V.  BOSBNBLATH. 

I 

(48  N.  J.  Eq.  6&L) 
Marriage  —  Unancyhy 


Unaer  a  stotate  enabling  married  women  to  own  real  estate  in  the  same  man. 
ner  as  single  women,  a  deed  of  lands  to  husband  and  wife  still  oonstitataa 
them  tenants  by  the  entiretj.* 


0 


N  appeal  from  decree  of  the  vice-chancellor.     The  opinion 
states  the  case. 


Abel  L  Smith  and  Fred.  W.  Stevens,  for  respondent. 

Hoffman  d  Herbert,  for  respondents. 

Van  Syckbl,  J.  The  bill  in  this  case  was  filed  by  Elizabeth 
Bosenblath,  a  judgment-creditor  of  Christian  Buttlar,  to  set  aside 
certain  conveyances  of  real  estate  alleged  to  be  fraudulent  as  against 

*  See  NeeUy  v.  Lancatter  (47  Ark.  175),  58  Am.  Rep.  762. 
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her.  The  lands  in  qnestion  were  conveyed  October  IS,  1881,  by 
one  Catharine  Quidort  to  said  Christian  Bnttlar  and  Minna,  his 
wife.  The  decree  of  the  Court  of  Chancery  declares  the  conveyance 
by  the  jndgment-debtor  void  as  against  the  jadgment  of  the  com- 
plainant, and  also  adjudges  that  by  virtue  of  the  conveyance  afore- 
said to  said  Christian  and  Minna,  the  said  Christian  was  seised,  as 
against  said  complainant,  as  tenant-in-common  with  his  said  wife 
of  the  lands  so  conveyed.  I  concur  in  the  view  taken  by  the  court 
below,  that  the  conveyances  set  aside  were  fraudulent  as  to  said 
judgment-creditor.  The  only  question  therefore  to  be  discussed  is 
as  to  the  effect  of  the  Married  Woman's  Act  upon  an  estate  granted 
or  conveyed  to  husband  and  wife. 

In  a  recent  case  in  England,  the  construction  of  the  Married 
Woman's  Property  Act  of  1882  was  directly  involved.  Mander  v. 
Earris,  L.  R.,  24  Ch.  Dir.  222.  The  act  provides  that  ''  a  married 
woman  shall,  in  accordance  with  the  provisions  of  said  act,  be  capa- 
ble of  acquiring,  holding  and  disposing,  by  will  or  otherwise,  of  any 
real  or  personal  property  as  her  separate  property  in  the  same  man- 
ner  as  ifshe  werea/«n»  soU  without  the  intervention  of  any  trustee. 
Mr.  Justice  Chtity  delivered  the  opinion  of  the  court,  that  the  old 
rule  of  law  that  husband  and  wife  were  for  most  purposes  one 
person,  so  that  under  a  gift  by  will  to  a  husband  and  wife  and  a  third 
person,  the  husband  and  wife  took  only  one  moiety  between  them, 
the  third  person  taking  the  other  moiety,  is  no  longer  applicable  to 
such  a  gift  under  a  will  that  has  come  into  operation  since  the  pas- 
sage of  the  act  of  1882.  The  case  was  reversed  on  appeal  on  the 
ground  that  the  will  was  executed  before  the  passage  of  the  act  of 
1882,  and  the  court  declined  to  express  any  opinion  as  to  the  effect 
of  such  words  in  a  will  made  after  the  said  act  came  into  operation. 
Mander  y.  Harris,  L.  B.,  27  Ch.  Div.  166. 

In  New  York,  the  acts  respecting  married  women  do  not  differ 
substantially  from  our  own  so  far  as  the  question  now  considered  is 
concerned.  The  question  was  elaborately  and  ably  discussed  in  a 
recent  case  in  the  New  York  Court  of  Appeals.  The  conclusion 
there  reached  is  that  the  common-law  doctrine  has  not  been  abro- 
gated by  the  statutory  provisions,  and  that  under  a  conveyance  to 
a  husband  and  wife  jointly  they  take,  not  as  tenants  in  common,  or 
as  joint  tenants,  but  as  tenants  by  the  entirety,  and  upon  the  death 
of  either  the  survivor  takes  the  whole  estate.  Sertiea  v.  Ifunan, 
92  N.  Y.  152;  8.  a,  44  Am.  Bep.  361. 
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Oar  legislation  which  preserres  to  married  women  their  separate 
rights  of  property  has  no  effect  upon  the  capacity  of  the  wife  to  take 
property;  she  has  no  greater  right  to  reoeiye  conTeyances  than  she  had 
at  common  law,  bnt  legislation  has  secured  to  her  what  she  did  not  have 
at  common  law,  the  nse,  benefit  and  control  of  her  own  real  estate. 

The  statute  does  not  purport  to  deprive  or  limit  the  estate  hua* 
hand  and  wife  shall  take  in  lands  conyeyed  to  them  jointly.  It 
does  not  change  or  modify  in  any  wise  the  signification  or  effect  of 
terms  used  in  common-law  conveyances.  It  simply  enables  the 
wife  to  have  and  enjoy  whatever  estate  she  gets  by  any  conveyance 
made  to  her,  or  to  her  and  others  jointly,  and  does  not  enlarge  or 
diminish  the  estate.  It  operates  upon  the  enjoyment,  and  not 
upon  the  character,  quantum  or  extent  of  it. 

It  is  argued  that  the  reason  upon  which  the  common-law  rule 
rests  has  ceased  to  exist,  and  hence  that  the  rule  should  no  longer 
be  adhered  to.     This  contention  is  not  well  founded. 

This  legislation  has  not  destroyed  the  unity  of  husband  and  wife» 
recognized  in  the  common  law,  and  made  them  substantially  sep- 
arate persons  in  respect  to  property  rights. 

In  this  State  the  wife  cannot  convey  her  lands,  unless  the  husband 
joins  in  the  execution  of  the  deed.  The  husband  cannot  convey 
directly  to  the  wife,  nor  the  wife  to  the  husband. 

The  common-law  incidents  of  the  marriage  relation  are  not  all 
swept  away.  The  rule  is  everywhere  recognized  that  they  are 
extinguished  only  where  the  intention  to  remove  them  clearly 
appears.  The  ability  of  the  wife  to  make  contracts  is  limited,  and 
she  can  bind  herself  only  where  she  is  expressly  aathorized  by 
statute  to  do  so.  Nor  is  her  estate  so  absolutely  freed  from  the 
effect  of  the  marriage  relation  as  to  deprive  the  husband  wholly  of 
his  common-law  right  of  tenancy  by  the  curtesy. 

Although  the  cases  are  conflicting,  there  is  abundant  authority 
to  support  the  view  of  the  New  York  ooarts  that  the  husband  and 
wife  are  seised  by  the  entirety,  per  tout  et  von  per  unt,  and  upon 
the  death  of  either,  the  whole  survives  to  the  other.  Diver  v. 
Diver,  56  Penn.  St.  100;  Finher  v.  Provin,  25  Mich.  :<47;  Bates  r. 
Seely,  40  Penn.  St.  248;  Mnrhurg  v.  Coh,  49  Md.  402;  8.  .C,  33 
Am.  Rep.  2<i6;  McDuff '^.  Beauchamp,  bO  Miss.  531;  Chandler  y, 
Cheney,  37  Tnd.  391. 

Our  own  cases  are  in  line  with  these  decisions.  In  nomas  v. 
DeBaum,  I  McCart.  37,  Chancellor  Onfins.^  decided  that  the  act  of 
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aor.l^^islatnre  con  verting  estates  in  joint  tenancy  into  tenancies  in 
•sopnmon  does  not  extend  to  estates  held  by  husband  and  wife 
in  entireties;  and  in  the  subsequent  case  of  McDemudi  y.  French^ 
%  McCart  78,  he  adhered  to  the  previously  expressed  view  that  by 
a  conveyance  to  husband  and  wife  they  became  seised,  as  at  com- 
mon law,  of  the  entirety. 

In  Washburn  v.  Bums,  b  Vr.  18,  titers  does  not  appear  to  have 
been  any  question  as  to  the  rule  that  the  husband  and  wife  were 
seised  of  iJie  entirety.  The  point  made  was  that  as  the  wife  was 
seised  of  an  indivisible  entirety,  there  was  nothing  left  upon  which 
the  grant  of  the  husband  could  act. 

The  chief  justice,  in  delivering  the  opinion  of  the  court,  said, 
upon  the  authority  of  Den  v.  Oardner,  Spen.  556,  that  the  husband 
was  entitled  to  the  uise  and  possession  of  the  entire  property  dur- 
ing the  joint  lives  of  himself  and  wife.  He  is  careful  however  to 
state  in  his  opinion  ''  that  the  extent  of  the  interest  which  the 
male  defendant  had  in  these  lands  was  not  at  all  involved  in  the 
oase.^  The  effect  of  the  Married  Woman's  Act  upon  the  extent  of 
the  husband's  interest  was  not  considered  in  either  of  these  New 
Jersey  cases.  The  inference  to  be  drawn  from  this  fact  is  that 
the  learned  judges  who  decided  these  cases  entertained  a  clear  con- 
viction that  the  common-law  estate  was  not  converted  into  a  ten- 
jiney  in  common. 

.  The  cases  of  Lee  v.  Zabriskte,  1  Stew.  Eq.  422,  and  Kip  v.  Kip, 
6  Stew.  £q.  213,  relied  upon  to  support  the  contrary  doctrine,  do 
not  go  so  far.  In  the  first  of  these  cases  there  was  a  gift  of  income 
to  husband  and  wife.  The  ordinary  held  that  under  a  gift  of  in- 
come to  a  man  and  his  wife,  each  is  entitled  to  one-half  the  income; 
In  the  other  case  there  was  a  conveyance  of  lands  to  husband  and 
wife.  The  effect  given  to  the  Married  Woman's  Act  of  1882  was 
tbat'jt  abolished  the  common-law  rule,  so  far  as  that  rule  ex- 
cluded a  wife,  during  coverture,  from  the  enjoyment  of  property 
thus  held. 

In  my  judgment,  the  legislation  in  this  State  has  not  destroyed 
the  common-law  effect  of  a  conveyance  to  husband  and  wife,  and 
(inverted  it  into  a  tenancy  in  common.  To  constitute  a  tenancy 
in  common  between  husband  and  wife,  there  must  in  the  con- 
veyance be  an  expression  of  an  intention  to  do  so. 
.  The  only  question  is, what  is  the  relation  of  the  wife  to  the  land,, 
in  Bach  a  case,  during  the  life  of  her  husband? 
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That  question  was  not  considered  in  the  leading  Neir  York  case, 
which  has  been  cited.  At  common  law,  the  husband,  daring  the 
joint  lives,  could  for  his  own  benefit  take  all  the  profits  of  the 
lands,  and  could  mortgage  and  convey  an  estate  to  continue  dar- 
ing the  joint  lives,  but  could  not  prejudice  the  right  of  the  wife  to 
take  the  estate  in  case  she  survived  him.  This  has,  since  1846,  been 
the  accepted  rule  in  this  State.  Den  v.  Gardner ,  Spen.  556;  Wash- 
bum  V.  Burns,   5  Vr.  18. 

In  virtue  of  the  married  relation  the  husband  took  possession  and 
deprived  the  wife  of  the  enjoyment  of  her  estate  or  interest  in  the 
lands  during  their  joint  lives.  In  my  opinion,  the  object  and  effect 
of  the  Married  Woman's  Act  is  to  extinguish  this  right,  which  the 
husband  had  at  common  law  to  appropriate  to  his  own  use  during 
the  life  of  the  wife,  her  estate  in  lands  or  real  estate  thas  held,  and 
to  enable  her  to  possess  and  enjoy  it  as  fully  as  if  she  were  a  single 
woman. 

There  is  nothing  in  this  legislation  which  is  intended  to  affect  or 
which  does  affect  the  estate  which  the  husband  takes  in  his  own 
right,  or  which  can  operate  to  withhold  that  estate  from  the  hus- 
band's creditors. 

The  entire  estate  during  the  joint  lives  of  the  husband  aad  wife, 
having  before  the  statute  been  subject  to  execution  for  the  husband's 
debt,  it  was  the  purpose  of  the  statute  to  save  the  wife's  right  from 
the  operation  of  that  rule.  There  is  nothing  in  the  law  to  justify 
the  inference  that  the  husband's  right  is  to  be  shielded  from  the 
pursuit  of  creditors.  Any  device  of  this  character  for  the  protec- 
tion of  the  husband's  property  from  his  creditors  is  unknown  to  the 
common  law,  and  so  contrary  to  public  policy  that  it  ought  not  to 
be  engrafted  upon  our  system  of  laws  by  the  interpretation  of  this 
statute,  unless  the  intent  to  do  so  is  clearly  expressed.  Such  a 
claim  cannot  be  rested  upon  the  ground  that  the  wife  is  seised  under 
the  common-law  rule,  of  an  indivisible  entirety,  and  that  she  is  en- 
titled to  the  possession  of  the  whole  with  her  husband.  As  has 
been  shown,  she  was  not  at  common  law,  as  against  the  husband's 
grantee  or  creditor,  entitled  daring  the  joint  lives  to  the  possession 
of  the  estate  or  any  part  of  it  Her  right  of  survivorship  only  was 
secure  against  the  husband's  appropriation.  It  seems  impossible 
to  maintain  the  wife's  right  to  the  possession  of  the  whole  upon  the 
idea  that  she  has  an  indivisible  entirety,  without  adhering  strictlj 
to  the  doctrine  of  unity  between  husband  and  wife  as  recogniased  in 
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the  commoB  law.  If  that  doctrine  is  in  no  respect  modified  by  the 
statute,  then  the  common-law  rale>  that  the  husband  may  dispose 
of  the  estate  daring  the  joint  liyes^  must  still  prevail^  and  the  wife 
will  derive  no  benefit  through  this  legislation,  where  the  estate  is 
by  entirety. 

There  is  nothing  in  the  Married  Woman's  Aqt  which  indicates  an 
intention  to  exclude  this  estate  wholly  from  its  operation.  I  think 
therefore  that  the  just  construction  of  this  legislation,  and  the  one 
in  harmony  with  its  spirit  and  general  purpose,  is  that  the  wife  is 
endowed  with  the  capacity,  during  the  joint  lives,  to  hold  in  her 
possession,  as  a  single  female,  one-half  the  estate  in  common  with 
her  husband,  and  that  the  right  of  survivorskip  still  exists  as  at 
<xnnmon  law. 

The  decree  below  should  be  reyersed  with  costs,  for  the  purpose 
<A  modifying  it  in  accordance  with  the  views  herein  expressed. 

For  afirmanc0f  McObbqos,  J. —  1. 

Ibr  retmrsal.  The  Chief  Justice,  Dbpub,  Dixon,  Evapp,  Maoh^ 
Parkbb,  Souddbb,  Yak  Syokvl,  Brown,  Oolb,  Patbbsoit, 
Whuaksb,  JJ. — 18. 

Decree  rwerskL 
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Ijlwbbkcb  y.  Pullman's  Palace  Gab  Compavt. 

aMMaas-l.) 

SUeping-car  tompany  —  UdbUUyfor  rtfuting  herth, 

A  nilxoad  corporation  and  a  palace  car  company  ekecqted  a  opntractp  }3ij  whi^ 
the  car  company  was  to  famish  passenger  cars  for  the  corporation,  keep 
them  in  order,  and  provide  employees  to  collect  the  fare  from  passengers  in 
such  cars  and  attend  upon  them,  and  its  employees  were  to  be  goTemed  by 
the  rales  and  regulations  of  the  railroad  corporation.  The  railroad  company 
was  to  provide  fuel,  and  the  railroad  oondnctors  had  fall  authority  over  the 
employees  of  the  palace  cars  in  determining  who  should  ride  in  the  cars, 
and  in  what  circumstances.  A  regulation  of  the  railroad  corporation  pro» 
Tided  that  between  B.  and  N.  a  ticket  for  a  sleeping  berth  in  the  palace 
cars  should  be  sold  only  to  one  holding  a  ticket  over  the  whole  route.  A., 
who  had  a  ticket  from  B.  to  P.,  an  intermediate  station,  and  another  ticket 
from  P.  to  N.,  applied  for  a  sleeping  berth  ticket  from  B.  to  N.  but  the 
ticket  agent  refused  to  sell  it  to  him,  because  he  did  not  have  a  single 
through-ticket  to  N.  A.  then  entered  the  palace  car  at  B.,  and  the  conductor 
of  that  car  refused  to  sell  him  a  sleeping  berth  for  the  same  reason,  and 
the  train  conductor  also  refuse^to  furnish  A.  with  a  sleeping  berth  unless- 
lie  would  pay  full  fare  from  B.  toN.,  which  he  declined  to  do.  The  train 
conductor,  after  A.  had  repeatedly  refused  to  leave  the  car  upon  his  request, 
placed  his  hand  upon  him,  when  A.  arose,  and  the  palace  car  conductor 
took  hold  of  A.'s  arm.  A.  then  walked  to  the  door  of  the  car,  the  train 
conductor  opened  it,  and  the  palace  car  conductor  again  took  hold  of  A.'8 
arm  and  led  him  across  the  platform,  the  train  being  in  motion,  and  into 
another  car,  the  door  of  which  was  opened  by  the  train-conductor.  Thia 
car  was  provided  with   reclining  chairs,  one  of  which  A.  occupied ;  and 
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daring  the  night  the  car  became  cold,  in  conaequence  ot  which  A.  canght  a 
aerere  cold.  BM,  that  A.  could  not  maintain  an  action  against  the  palaoe- 
ear  companj. 

ACTION  for  unlawful  ejection  firom  a  oar.   The  head-note  states, 
the  facts.     The  defendant  had  judgment  beloir. 

&  B.  AUefi  dt  T.  B.  King,  for  plaintiff. 

B.  y.  Johtuon,  for  defendant. 

Dbyehs^  J.  The  gist  of  the  plaintiff^s  claim  is  that  he  wa» 
wrongfully  refused  accommodation  in  the  sleeping  car  of  the  de- 
fendant, in  coming  from  Baltimore  to  New  York,  by  the  defend- 
ant's serrants;  and  that  on  declining  to  leave  the  car,  he  waa 
ejected  therefrom.  Ilis  argument  assumes  that  it  was  for  the  de- 
fendant to  determine  under  what  circumstances  a  passenger  should 
be  allowed  to  purchase  a  berth,  and  incidentally,  the  other  acr 
commodations  afforded  by  the  sleeping  car.  An  examination  of 
the  contract  with  the  PennsyWania  Railroad  Company,  by  virtue  of 
which  the  cars  owned  by  the  defendant  were  conveyed  over  ita 
railroad,  shows  that  while  these  cars  were  to  be  furnished  by  the 
defendant  corporation,  they  were  so  furnished  to  be  used  by  the 
railroad  company  ''  for  the  transportation  of  passengers;"  that  its- 
employees  were  to  be  governed  by  the  rales  and  regulations  of  the 
railroad  company,  such  as  it  might  adopt,  from  time  to  time,  for 
the  government  of  its  own  employees.  While  therefore  the  defend- 
ant company  was  to  collect  the  fares  for  the  accommodations  fur- 
nished by  its  cars,  keep  them  in  proper  order,  and  attend  upon  the- 
passengers,  it  was  for  the  railroad  company  to  determine  who* 
should  be  entitled  to  enjoy  the  accommodations  of  these  cars,  and 
by  what  regulation  this  use  of  the  car  should  be  governed.  The- 
defendant  company  could  not  certainly  furnish  a  berth  in  its  cars 
until  the  person  requesting  it  had  become  entitled  to  transportation 
by  the  railroad  company  as  a  passenger,  and  he  must  also  be  entitled 
to  the  transportation  for  such  routes,  distances,  or  under  such  cir- 
cumstances, as  the  niilroad  company  should  determine  to  be  those 
knder  which  the  defendant  company  would  be  authorized  to  furnish 
kim  with  its  accommodations.  The  defendant  company  could 
6nly  contract  with  a  passenger  when  he  was  of  such  a  class  that 
the  railroad  company  permitted  the  contract  to  be  made. 
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The  railroad  company  had  classified  its  trains,  fixing  the  terms 
upon  which  persons  should  become  entitled  to  transportation  in. 
the  sleeping  cars,  and  the  cars  in  which  such  transportation  would, 
be  afl!orded.  It  was  its  regulation  that  between  Baltimore  and 
New  York  this  accommodation  should  only  be  furnished  to  those 
holding  a  ticket  over  the  whole  route.  It  does  not  appear  that 
this  was  an  unreasonable  rule,  but  whether  it  was  so  or  not,  it  was 
the  regulation  of  the  railroad  company,  and  not  of  the  defendant. 
The  evidence  was,  ^Hhat  the  ordinary  train  conductors  of  the 
Pennsylyania  Railroad  Company  have  full  and  entire  authority  over 
the  porters  and  conductors  of  the  Pullman  cars,  in  regard  to  the 
matter  of  determining  who  shall  ride  in  the  cars,  and  under  what 
<)ircumstances,  and  in  regard  to  every  other  thing,  except''  the 
details  of  care,  etc.  The  defendant's  servant,  the  plaintiff  having* 
entered  the  sleeping  car;  informed  him  that  his  "  split  tickets,''  as 
they  are  termed,  were  not  such  as  would  entitle  him  to  purchase 
a  berth,  and  that  he  could  sell  only  to  those  holding  '*  through  passage 
tickets,  intact,  to  the  point  to  which  sleeping  accommodations 
were  desired."  The  plaintiff  was  in  no  way  disturbed  until  the 
train  conductor  (who  was  not  the  defendant's  servant)  came  into 
the  car,  informed  the  plaintiff  that  his  tickets  were  not  such  as  to 
entitle  him  to  purchase  the  sleeping  car  ticket,  and  several  times 
urged  'the  plaintiff  to  leave  the  sleeping  car,  which  the  plaintiff 
refused  to  do.  Whether  accommodation  was  rightly  refused  to  the 
plaintiff  or  not  in  the  sleeping  car,  the  refusal  was  the  act  of  the 
railroad  company's  servant,  and  not  of  the  defendant's,  whose  duty 
it  was  to  be  guided  by  the  train  conductor. 

The  ejection  of  the  plaintiff  was  also  the  act  of  the  railroad  com- 
pany, and  not  of  the  defendant.  It  is  the  conteintion  of  the  plain- 
tiff, that  even  if  he  might  be  ejected  from  the  car,  it  was  done  in 
an  improper  manner.  The  plaintiff  testified  that  he  was  waiting 
for  a  ''show  of  force,"  after  his  repeated  refusals  to  leave  the  car. 
This  exhibition  of  force  was  made  by  the  train  conductor,  who  put 
his  hand  upon  him,  when  the  plaintiff  arose  and  yielded  thereto. 
The  defendant's  conductor  took  hold  of  the  plaintiff's  arm  when 
he  rose,  and  aided  the  plaintiff  in  crossing  the  platform  of  the  cars, 
but  the  evidence  does  not  show  that  he  used  or  exercised  any  foroe 
whatever.  Even  if  he  had  used  force  upon  the  plaintiff,  he  was  not 
doing  the  business  of  the  defendant  company;  he  was  assisting  the 
train  conductor  in  the  duty  he  was  performing  as  a  servant  of  the 
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railruad  company.  To  conduct  him  acroes  from  one  car  to  another 
in  the  manner  deBcribed  by  the  plaintiff  himself,  after  he  had 
repeatedly  refused  to  leave  the  car,  affords  no  etidenoe  of  any  re- 
moval in  an  improper  manner.  The  apt  of  the  defendant's  senrant 
was  in  eyery  way  calculated  to  assist  the  plaintiff  in  his  transit 
from  one  car  to  another. 

Nor  is  the  fact  important  that  the  car  into  which  the  plaintiff' 
was  passed  subsequently  became  cold,  eyen  if  it  were  possible  to 
hold  the  defendant  responsible  for  the  act  of  its  seryant.  So  far 
as  appears  by  the  evidence,  there  is  no  reason  to  belieye  that  when 
the  plaintiff  entered  the  car,  it  was  not  in  fit  condition  to  receiye 
passengers ;  and  by  the  contract,  the  management  of  it  and  the 
duty  of  furnishing  fuel  were  entirely  with  the  railroad  company,, 
and  not  with  the  defendant  Judgment  an  the  v&rdicL 
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(144  Mam.  88.) 

•  • 

Batement — pataage-toay — ot>9trueihn  —  bay-window. 

Where  city  lots  are  oonveyed  with  the  reoeryation  of  a  passage-way,  fiye  feet 
wide,  in  the  rear,  with  no  outlet  at  one  end,  for  the  purpose  of  aeoeas  to  the 
street,  the  rights  of  abutters  on  that  way  are  not  infringed  by  the  erection  of 
bay-windows  projecting  orer  it  from  thirteen  to  eighteen  inches,  not  inter- 
fering with  foot  passage.    (See  note,  p.  64.) 


B 


ILL  to  remoye  obstructions  from  passage-way.     The  fiicts  ap- 
pear in  the  opinion.     The  defendant  had  judgment  below. 


ff.  D.  Hyde,  for  plaintiff. 

F.  F.  Balch  &  F.  Rackemann,  for  defendant. 

MoBTOH,  C.  J.  The  defendant  does  not  deny  that  the  plain- 
tiff has  the  right  fco  use  the  passage-way  as  a  means  of  access  to  hia 
lot  from  Joy  street  The  qucsstion  in  the  case  is  as  to  the  extent  of 
this  right,  and  whether,  in  projecting  bay-windows  oyer  the  pas- 
sage-way in  the  manner  alleged  in  the  bill,  the  defendant  is  yiolat* 
ing  this  right.  The  windows  do  not  interfere  with  passing  to  and 
fro  oyer  the  passage-way.     The  bill  alleges  that  there  are  two  rows 
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of  windows,  one  beginning  seyen  feet  and  nine  and  a  half  inches 
above  the  level. of  the  passage-way,  extending  upward  sixty-five  and 
a  half  feet,  being  fourteen  and  a  half  feet  wide,  and  projecting 
eighteen  inches  over  the  passage-way;  and  the  other  beginning 
«even  feet  and  three  inches  above  the  level  of  the  passage-way, 
being  of  the  same  height,  eight  feet  and  ten  inches  wide,  and  pro- 
jecting over  the  passage-way  thirteen  and  a  half  inches.  Such 
windows  do  not  materially  interfere  with  the  use  of  the  passage- 
way for  the  ordinary  purposes  of  passing  on  foot;  but  if  the  plain- 
tiff has,  as  he  contends,  the  right  to  have  the  passage-way  kept 
•open  and  unobstructed  from  the  ground  upward  for  its  full  width 
of  five  feet,  for  the  purposes  of  light  and  air,  it  is  clear  that  his 
rights  have  been  invaded  by  the  acts  of  the  defendant. 

The  various  cases  which  have  arisen  as  to  the  right  of  the  owner 
of  laud,  subject  to  a  right  of  way,  to  build  or  project  structures 
over  the  way,  have  all  been  decided  upon  the  same  general  princi- 
ples. The  difference  in  the  results  arises  from  the  application  of 
these  principles  to  a  difference  in  the  grants  by  which  the  way  is 
created,  and  in  the  other  circumstances  of  the  cases. 

These  general  principles  are,  that  a  man  who  owns  luid,  subject 
to  an  easement,  has  the  right  to  use  his  land  in  any  way  which  is 
not  inconsistent  with  the  easement,  but  has  no  right  to  use  it  in  a 
way  which  is  inconsistent  with  the  easement;  and  that  the  extent 
of  the  easement  claimed  must  be  determined  by  the  true  construc- 
tion of  the  grant  or  reservation  by  which  it  is  created,  aided  by  any 
circumstances  surrounding  the  estate  and  the  parties  which  have  a 
legitimate  tendency  to  show  the  intention  of  the  parties. 

In  the  leading  case  of  Aikins  v.  Bordman,  2  Mete.  457,  it  was 
held  that  a  passage-way  about  five  feet  in  width,  running  from 
Washington  street  to  rear  land  owned  by  the  plaintiff,  might  be 
built  over  by  the  owner  of  the  front  land.  The  court  held  that  by 
the  true  construction  of  the  grant  under  which  the  plaintiff  claimed, 
he  acquired  merely  the  right  of  '^a  suitable  and  convenient  foot- 
way to  and  from  the  grantor's  dwelling-house,  of  suitable  height 
And  dimensions  to  carry  in  and  out  furniture,  provisions  and  neces- 
saries for  family  use,  and  to  use  for  that  purpose  wheelbarrows, 
hand-sleds,  and  such  small  vehicles  as  are  commonly  used  for  that 
purpose  in  passing  to  and  from  the  street  to  a  dwelling  in  the  rear, 
through  a  foot-passage,  in  a  closely  built  and  thickly  settled  town.** 
2  Hetc.  468.    It  was  therefore  adjudged  that  the  owner  of  the  fee 
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might  bnild  over  the  way  in  a  manner  which  did  not  render  it 
nnfit  for  these  purposes. 

This  decision  was  followed  in  Oerrxsh  y.  Shaiiuck,  132  Mass* 
235,  in  which  the  reservation  to  the  plaintiff  was  of  ^'  passage-wajr 
fonrfeet  wide  in,  through,  and  over  said  premises,  from  said  Pres- 
-cott  street  to  my  tenement  on  the  westerly  side  thereof.''  It  was 
held  that  this  reserved  a  foot-way  for  passing  and  repassing,  with 
such  incidental  rights  as  are  necessary  to  its  enjoyment;  and  that 
the  owner  of  the  servient  premises  might  build  over  it  in  such  man- 
ner as  not  to  interfere  with  these  purposes. 

In  the  case  of  Schwoerer  v.  Boylston  Market  Association,  99 
Mass.  285,  it  was  clear  that  the  passage-way  could  not  be  built 
over,  because  the  grant  to  the  plaintiff  expressly  provided  that  it 
should  not  be  ''subject  to  have  any  fence  or  building  erected 
thereon,"  and  because  the  other  parts  of  the  deed  and  the  facts  of 
the  case  show  that  the  intention  of  the  parties  was  that  it  should 
be  in  the  nature  of  an  open  court  or  street. 

In  Brooks  v.  Reynolds,  106  Mass.  31,  the  passage-way  was  ex-- 
pressly  declared  to  be  **  for  light  and  air; ''  and  it  was  held  that  it 
could  not  be  covered  in  whole  or  in  part. 

The  cases  of  Salislmry  v.  Andrews,  128  Mass.  336,  and  Attorney^ 
General  v.  Williams,  140  Mass.  329;  B.  c,  54  Am.  Rep.  468;  were 
decided  upon  the  ground  that  the  terms  of  the  grants  and  the  sur- 
rounding circumstances  showed  that  the  purpose  was  that  the  pas-' 
sage-ways  in  question  should  be  kept  open  and  unobstructed,  sub-  * 
stantially  as  streets  or  courts,  not  only  for  the  purpose  of  passing 
and  repassing,  but  also  for  purposes  such  as  streets  are  ordinarily 
used  for — for  light,  air  and  prospect. 

'  The  rights  of  the  parties  in  this  suit  therefore  depend  upon  the 
construction  of  the  grant  to  the  plaintiff's  grantors  in  1832.  It  is  a 
grant  of  ''a  right  and  privilege  in  common  with  me,  my  heirs  and 
sssigns,  in  a  five  feet  passage-way,  leading  from  the  north-easterly 
comer  of  said  land  to  said  Belknap  street.''  In  the  same  breath, 
the  grantor  reserves  to  himself  ''the  right  and  privilege  of  using 
SB  a  passage-way  in  common  with  said  grantees,  their  heirs  and  as- 
signs, a  strip  of  land  five  feet  wide  across  the  northerly  end  of  said 
granted  premises,  the  said  passage-way  to  be  maintained  and  sup- 
ported at  the  common  expense  of  the  several  abutters."  The  paa- 
sage-way  leaerved  was  a  continuation  of  the  passage-way  named  in 
the  grant  to  the  plaintiff's  grantors.     The  effect  of  the  two  clauses 
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was  to  provide  for  a  passage-way  ranning  from  Belknap  street  (now 
Joy  street)  in  a  westerly  direction  for  a  distance  of  ninety-six  feet 
across  the  rear  of  the  two  lots  now  owned  by  the  plaintiff  and  the 
defendant.  It  is  only  five  feet  in  width,  and  has  no  outlet  at  the 
westerly  end.  It  is  too  narrow  to  be  used  for  horses  and  carriages, 
and  clearly  was  not  designed  for  such  use.  It  is  not  of  the  char* 
acter  of  a  street  or  court.  The  purpose  seems  to  have  been  to  pro- 
vide a  narrow  foot-way  leading  to  the  rear  of  the  defendant's  and 
plaintiff's  lots,  and  of  the  lot  next  westerly  of  the  plaintiff's,  and 
of  the  lot  on  the  northerly  side  of  the  way,  designed  for  passing- 
and  repassing  on  foot  and  for  carrying,  in  small  yehicles,  articles- 
necessary  for  family  use,  and  generaUy  to  be  used  as  such  ways  are 
ordinarily  used  in  a  large  city. 

The  grants  to  the  plaintiff  and  to  the  other  abutters  contain  no- 
provision  that  the  way  is  to  be  kept  open  to  the  sky  for  light,  or 
air,  or  prospect.  We  cannot  distinguish  this  case  from  the  two 
cases  above  cited,  of  Atkins  v.  Bordman  and  Oerriah  v.  Shatiuek; 
and  are  therefore  of  opinion  that  the  plaintiff  has  not  shown  a 
right  to  have  the  passage-way  kept  open  and  unobstructed  from  the 
ground  upward  for  its  full  width  of  five  feet. 
.  The  provisions  in  subsequent  deeds  by  Thomdike  of  other  lot» 
abutting  on  the  passage-way  do  not  lead  ns  to  any  other  conclusion; 
and  we  are  not  able  to  see  how  the  fact  that  Perkins  opened  win- 
dows, overlooking  the  way,  in  his  house  on  the  lot  north  of  it,  has 
any  material  bearing  on  the  case.  He  could  not  thereby  acquire  an 
easement  of  light  and  air.  The  defendant  and  his  predecessors  ia 
title  had  no  right  to  prevent  his  opening  windows,  and  their  silence 
cannot  justly  lead  tg  the  inference  that  the  passage-way  was  laid 
out  for  the  purposes  of  light  and  air,  and  thus  enlarge  the  grant  to 
the  plaintiff. 

The  question  we  have  discussed  is  the  only  one  argued  by 
counsel,  and  we  see  no  reason  for  disturbing  the  decree  entered  bj 
the  justice  who  heard  the  case.  Decree  afflrmed. 

NoTB  BT  THE  Rbfobter.  —  See  note,  54  Am.  Rep.  478.  '*  The  owner  of 
the  fee  in  the  land,  over  which  is  a  right  of  way,  may  erect  a  building  over 
said  waj,  if  in  so  doing  he  does  not  interfere  with  the  right  of  way.  What  is. 
inclnded  in  the  ordinary  grant  of  a  right  of  way  commonly  called  an  *  alley- 
way?' The  complainant  relies  on  Kana  v.  BoU<m,  86  N.  J.  Eq.  21.  So  far 
as  the  right  to  an  easement  entered  into  the  controversy  in  that  case,  it  was 
not  decided  that  bailding  over  or  across  it,  six  feet  above  the  ground;  wia  or 
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not  an  obstraction.  Nor  can  I  find  any  case  which  sappoita  the  daim  of 
the  eomplainant;  bat  so  far  as  the  qneation  has  been  considered  by  ilie  coiutfl» 
the  eases  are  against  the  complainant.  In  Massachoaetta  the  owner  of  an  ad- 
joiniBg  tenement,  who  had  the  fee  in  the  soil  orer  which  was  a  way,  boilt 
ov«r  the  way  at  an  elevaUon  of  eleven  feet.  The  court  {C^^rrith  ▼•  ShaUuck, 
183  Maas.  285)  held  that  it  was  lawful  for  him  to  do  so.  See  also  Atkins  t. 
Bardman,  2  Mete  457.  In  the  case  before  me  it  appears  that  in  describing  the 
property,  the  way  is  referred  to,  and  that  following  the  description,  are  these 
words:  '  Together  with  the  appurtenances,  and  also  the  free  and  Joint  use  of 
said  flre  feet  three  and  a  half  inch  wide  Joint  alley,  for  ingress  and  egress 
forever.*  There  is  nothing  to  show  any  special  use  intended.  The  usual  and 
ordinary  rights  conferred  upon  a  grantee  can  only  be  taken  into  account  in 
such  case.  What  are  those  rights  ?  Only  the  right  of  ingress  and  egress  upon 
the  surface  of  the  soil,  not  beneath  the  surface,  not  above  the  surface  at 
such  elevation  as  he  may  elect.  He  could  not  construct  an  underground  way, 
nor  a  drain,  nor  other  openings.  He  could  not  construct  an  elevated  way  in 
order  to  reach  his  lot  or  dwelling,  or  any  part  thereof.  His  rights  are  confined 
to  and  upon  the  surface  of  the  soU.  Not  so  limited  are  the  rights  of  the 
owner  of  the  fee.  He  has  only  conveyed  the  right  to  the  use  of  the  surface. 
All  other  rights  of  ownership  not  inconsistent  therewith  he  retains  and  may 
ezerdse.  If  he  does  not  interfere  with  the  right  of  way,  he  may  use  the  sub- 
soU.  or  go  beneath  the  surface  for  any  purpose;  and  so  undoubtedly  he  may 
appropriate  the  space  above  the  surface.  Below  the  surface  he  has  imposed 
no  barrier;  and  above,  none,  except  the  right  of  way;  and  with  tliis  exception 
all  other  rights  are  as  perfect  as  they  can  be.  Does  the  erection  of  a  structure 
over  said  way,  at  an  elevation  of  nine  or  ten  feet,  interfere  with  or  obstruct 
the  right  of  the  complainant  to  ingress  and  egress  7  I  think  not.  There  is 
nothing  in  the  case  to  show  that  when  he  purchased  his  lot  he  intended  to 
engage  in  any  thing  that  would  suffer  by  the  proposed  erection;  nor  thai 
gince  he  has  undertaken  any  thing  which  cannot  so  well  be  done.  So  that  I 
can  find  nothing  in  the  present  situation,  nor  in  any  of  the  attending  drcum^ 
Btsnces  at  or  since  the  grant,  which  calls  for  the  interference  of  this  court.'' 
N.  J.  Chan.  Ct.,  OcL  9, 1888.    8uUon  v.  GroU.    Opinion  by  Bird,  T.  C. 


SWASBY  Y.   JaQUBS. 

(U4  Mass.  106.) 

W%U—"nextofkin:' 

A  testator  provided  that  if  any  of  oertsin  legatees  "  abaU  die  before  my  de- 
cease, I  give  the  sums,  which  I  have  given  to  them  respctively,  respectively 
to  those  persons  living  at  the  time  of  my  decease,  who  shall  then  be  next  of 
kin  respectively  of  those  of  them  whom  I  may  survive."  One  of  these  lega- 
tees died  in  the  life-time  of  the  testator,  leaving  as  his  nearest  relatives  a. 
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brother  and  three  nephews,  sons  of  a  deceased  brother,  all  of  whom  sarriY»d 
.    the  testator.    HM,  that  the  brother  of  the  legatee  was  entitled  to  tho  eschu 
sion  of  the  nephews. 

f  pHE  opinion  states  the  case. 

JI.  L  Barthtt,  for  Richard  T.  Jaqnef. 
D,  L.  Withington,  for  nephews. 

Field,  J.  This  is  a  petition  by  an  ezeontor  for  the  construction 
of  a  will.  It  was  filed  in  the  Probate  Court,  and  a  decree  there  en- 
tered,  from  which  an  appeal  has  been  taken  to  this  court,  where 
the  cause  has  been  heard  by  a  single  justice  and  reported  to  the 
full  court. 

[Omitting  a  point  of  practice.] 

By  the  tenth  article  of  the  will,  the  testatrix  gave  pecuniary  leg- 
acies to  certain  persons;  and  provided  that  if  any  of  them  ''  shall 
die  before  my  decease,  I  give  the  sums,  which  I  have  given  to  them 
respectively,  respectively  to  those  persons^  living  at  the  time  of  my 
decease,  who  shall  then  be  next  of  kin  respectively  of  those  of  them 
whom  I  may  survive. ''  Matilda  Jaques,  one  of  these  legatees,  died  in 
the  life-time  of  the  testatrix,  leaving  as  nearest  relations  a  brother, 
Bichard  T.  Jaques,  and  three  nephews,  sons  of  a  deceased  brother, 
all  of  whom  survived  the  testatrix  and  are  now  living.  The  ques- 
tion is  whether  the  words  *^  next  of  kin ''  in  the  will  mean  nearest 
blood  relations,  or  include  all  those  relations  who  would  take  under 
the  statute  of  distributions. 

In  England,  this  question  was  settled  by  Wiihy  v.  MangUSy  10 
01.  &  P.  215;  Harris  v.  Newton,  25  W.  B.  228;  Halton  v.  Foster, 
L.  B.,  3  Oh.  505.  The  case  of  Withy  v.  Mangles  has  been  cited  by 
this  court  in  Houghton  v.  Kendall,  7  Allen,  72,  and  Haraden  v. 
Larrabee,  113  Mass.  430.  There  are  comments  upon  the  case  in 
Houghton  v.  Kendall,  but  the  decision  in  Houghton  v.  Kendall  is 
in  accordance  with  late  English  decisions  by  courts  inferior  to  the 
House  of  Lords,  and  these  decisions  must  be  held  not  to  conflict 
with  Withy  v.  Mangles. 

In  Houghton  v.  Kendall,  a  testator  bequeathed  to  his  daughter 
Sally  the  income  of  $2,000,  which  was  to  remain  in  the 
hands  of  his  executors;  and  provided  that  at  her  decease  the 
sum  remaining  in  their  hands  should  be  paid  '^over  to  the  chil- 
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dreu  who  may  be  the  surviving  heirs  of  said  Sally's  body,  to  be 
divided  in  equal  shares  between  them/'  Sally  survived  the 
testator,  aind  died  leaving  at  her  death  one  son  and  four  grand- 
children,  children  of  a  deceased  son.  The  court  say :  ^' When  the 
word  '  heirs '  is  used  in  a  gift  of  personalty,  it  should  primarily  be 
held  to  refer  to  those  who  would  be  entitled  to  take  under  the 
statute  of  distributions^  and  to  indicate  that  they  should  take  in 
the  same  manner  and  in  the  same  proportions  as  if  it  had  come  to 
them  as  intestate  estate  of  the  person  whose  '  heirs '  they  are  called." 
It  is  unnecessary  in  the  present  case  to  consider  under  what  cir- 
cumstances the  word  ^'heirs''  is  to  be  construed  to  mean  distributees 
of  personalty.  See  Fabens  v.  Fdbens,  141  Mass.  395,  399  ;  Merrill 
T.  Presian,  135  Mass.  451 ;  Jfinot  v.  Harris,  132  Mass.  528 ;  Sweei 
V.  Duilon,  109  Mass.  589 ;  s.  c,  12  Am.  Rep.  744.  Winsfield  y. 
Wingfiddy  9  Gh.  D.  658 ;  In  re  Thompson's  Trusts,  9  Gh«  D.  607, 
and  Keay  v.  BouUon,  25  Ch.  D.  212,  are  decisions  to  the  same  effect 
as  Houghton  v.  K&ndaJL  The  distinction  taken  between  these  cases 
and  Withy  v.  Mangles  is  that  the  word  ''  heirs  "  in  itself  imports 
succession  to  property  by  death ;  and  as  the  persons  who  are  the 
heirs  of  any  one  deceased  are  designated  by  law  —  which  now  is 
statutory  law — the  heirs  must  be  either  those  persons  who  by  law 
would  succeed  to  the  real  estate,  or  those  who  would  succeed  to  the 
personal  estate,  of  the  person  whose  heirs  they  are  called,  if  that 
person  had  died  intestate ;  and  it  is  said,  that  if  the  property  is 
personal,  the  inference  is  that  those  persons  are  meant  who  would 
succeed  to  personal  estate  if  the  owner  had  died  intestate,  and  who 
have  been  sometimes  styled  the  statutory  next  of  kin,  or  heirs  of 
the  personalty.  But  it  is  said  that  the  words  ''next  of  kin"  do  not 
of  themselves  import  ''succession  ab  intestato/'  and  taken  alone, 
mean  nothing  more  than  nearest  blood  relations  ;  and  that  unless 
there  is  something  more  in  the  will  indicating  that  the  testator  in- 
tended statutory  next  of  kin,  or  that  the  property  should  be  dis- 
tributed as  intestate  property,  these  words  must  have  their  custo- 
mary meaning.  Oar  statute  of  distributions  includes,  among  those 
who  take,  the  hnsband  or  wife  of  the  deceased,  and  permits  rep- 
resentation. 

The  words  "next  of  kin"  are  not  used  in  the  chapter  of  the 
Public  Statutes  oonceming  the  distribution  of  the  personal  estate 
of  intestates,  bat  are  used  once  in  the  chapter  concerning  the  de- 
scent of  real  estate,  which  with  certain  exceptions  regulates  the 


eg  MASSACHUSETTS, 


Rogers  ▼.  Ludlow  Mmafafftoring  Gompany. 


distribution  of  personal  estate,  and  then  the  words  are  '*  next  of 
kiu  in  eqoal  degree."  But  the  words  ''  next  of  kin"  are  osed  in 
other  provisions  of  the  statutes  rehiting  to  the  administration  of 
estates,  and  apparently  sometimes  include  aU  persons  who  take 
personal  property  as  distributees  of  an  intestate  estate,  and  some- 
times all  such  persons  except  the  husband  or  wife.  Pub.  Stats.,  ch. 
125;  ch.  130,  §  1;  ch.  135;  ch.  136,  §§  20,  36-28;  ch.  143,  §§  12,. 
13,  20,  23.  The  context  and  the  subject  matter  must  in  each 
case  determine  the  meaning  of  the  words.  There  is  no  general 
proyision  that  the  personal  estate  of  an  intestate  shall  be  distributed 
among  the  next  of  kin. 

It  is  certainly  difficult  to  distinguish  between  the  expressions 
''next  or  kin,"  '' nearest  of  kin,"  ''nearest  kindred,"  and  ''nearest 
blood  relations,"  and  primarily  the  words  indicate  the  nearest  degree 
of  consanjguinity,  and  they  are  perhaps  more  frequently  used  in 
this  sense  than  in  any  other.  What  little  recent  authority  there  ia 
beyond  that  of  the  English  courts  supports  the  English  view;  and 
on  the  whole  we  are  inclined  to  adopt  it.  Redmond  v.  Burroughsy 
63  N.  G.  242.  Davenport  v.  Hassel,  Basb.  Eq.  29 ;  Wright  v. 
Methodist  Episcopal  Church,  Hofl.  Oh.  202,  213.  There  is  nothing 
in  this  will  which  controls  or  modifies  the  meaning  of  the  words 
"  next  of  kin." 

I'he  decree  must  be  reyersed,  and  a  decree  entered  that  the 
legacy  of  $500  given  to  Matilda  Jaqnes  be  paid  to  Richard  T. 
Jaques. 

The  details  of  the  decree  may  be  settled  by  a  single  justice,  be- 
fore whom  counsel  may  be  heard  upon  their  application  to  be 
allowed  counsel  fees  out  of  the  fund.  8o  ordered. 


BoasBS  y.  Ludlow  Manufacturing  Gompakt. 

(144  Mmb.  196.) 

Maiter  and  wnarU  —  defective  macMnsry  —  empt&yment  of  competent  tereanU. 

In  an  action  against  a  mannfacturing  corporation  for  injaries  receired  by  an 
employee  by  reason  of  a  defect  In  the  machine  on  which  he  was  employed, 
a  request  to  instruct  the  jury  "  that  the  making  of  such  ordinary  repairs  as 
the  machine  requires,  and  the  keeping  of  it  in  order,  from  day  to  day,  may 
be  intrusted  to  servants;  and  if  the  master  employs  competent  servants  for 
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th*i  purpose,  and  supplies  them  with  suitable  means,  the  master  performs 
his  duty,"  is  rightly  refused,  where  there  is  evidence  that  the  servants  em- 
ployed to  repair  the  machine  did  not  use  due  care  in  their  repairs,  or  in 
giving  waning  of  danger.  In  such  a  case  it  should  be  submitted  to  the 
jury  whether  the  defendant  had  exercised  a  reasonable  supervision  over  its 
servants,  and  over  the  manner  in  which  the  machinery  was  kept  in  repair. 
{See  note,  p.  75.) 

ACTION  for  personal  injuries  by  negligence.     The  head-note 
states  the  case.     The  plaintiff  had  judgment  below. 

O.  M.  Steams,  for  defendant. 

0.  WaU  d  J.  B.  Oarrott,  for  plaintifF. 

FiBLD,  J.  As  we  construe  the  charge  of  the  presiding  judge, 
and  as  we  think  it  mast  have  been  understood  by  the  jury,  we  find 
nothing  in  the  exceptions  that  requires  comment  except  the  refusal 
to  give  the  third  instruction  requested,  and  the  instructions  giyen 
in  place  of  it  Tills  request  was  taken  from  the  opinion  in  MeOee 
T.  Soslofi  Cordage  Co.,  189  Mass.  445,  448,  with  a  slight  change. 
In  that  opinion  it  was  said  that  ''the  making  of  such  ordinary 
repairs  as  the  use  of  the  machine  required  to  keep  it  in  order  from 
day  to  day  may  be  intrusted  to  servants."  The  request  indades 
all  ordinary  repairs  which  the  machine  requires,  as  well  as  those 
required  to  keep  it  in  order  from  day  to  day. 

Since  the  law  was  established  in  Farwell  v.  Boston  dt  Worcester 
Railroad,  4  Mete.  49;  8.  c,  38  Am.  Dec.  339,  that  a  master  is  not  liable 
for  an  injury  to  a  serrant  caused  by  the  negligence  of  a  f ellow-seryant, 
because  eyery  servant  takes  by  virtue  of  his  employment  the  risk  of 
such  an  injury,  the  question  hAS  been  much  discussed  how  far  a  master 
can  escape  responsibility  by  delegating  the  management  of  his  business 
to  servants.  In  that  case  it  was  said:  ''  We  are  far  from  intending 
to  say  that  there  are  no  implied  warranties  and  undertakings  aris- 
ing out  of  the  relation  of  master  and  servant.  Whether  for  instance 
the  employer  would  be  responsible  to  an  engineer  for  a  loss  arising 
from  a  defective  or  ill-constructed  steam  engine.  Whether  this 
would  depend  upon  an  implied  warranty  of  its  goodness  and  suffi- 
ciency, or  upon  the  fact  of  willful  misconduct,  or  gross  negligence  on 
the  part  of  the  employer,  if  a  natural  person,  or  of  the  superintend- 
ent or  immediate  representative  and  managing  agent,  in  case  of  an 
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incorporated  company — are  questions  on  which  we  giye  no  opinion*'^ 
4  Mete.  92. 

Since  the  decision  in  FarwM  v.  Boston  &  Worcester  Railroad, 
it  has  been  established  that  it  is  the  duty  of  the  master  to  take 
reasonable  care  that  suitable  machinery  be  provided,  that  it  be'  kept 
in  proper  repair,  and  that  competent  servants  be  employed  and  re- 
tained. 

As  a  corporation  must  act  by  natural  persons,  and  as  all  lai^e 
corporations  carry  on  their  business  by  means  of  servants  of  differ- 
ent grades,  it  is  manifest,  that  if  it  is  held  that  these  are  all  fellow- 
servants,  and  that  the  corporation  can  delegate  the  whole  duty  of 
hiring  and  superintending  its  servants,  and  of  providing  its  ma- 
chinery and  of  keeping  it  in  repair,  to  one  or  more  principal  servants, 
such  as  superintendents  or  managers,  the  corporation  may  escape 
all  responsibility  for  injuries  caused  by  defective  machinery,  except 
in  the  few  cases  where  it  can  be  shown  that  these  principal  servants 
were  incompetent,  or  that  the  directors  of  the  corporation,  or  its 
principal  officers,  knew  that  the  subordinate  servants  were  incom- 
petent, or  that  the  machinery  used  was  defective.  To  avoid  this 
result,  some  courts  have  held  the  superintendents  or  managers  are 
not  fellow-servants  with  the  men  employed  to  work  under  them,  or 
that  servants  employed  in  one  department  of  the  business  are  not 
fellow-servants  with  those  employed  in  another.  Other  courts 
have  held  that  they  are  all  fellow-servants,  but  that  the  master 
cannot  avoid  his  obligation  to  see  to  it  that  reasonable  care  shall  be 
exercised  in  procuring  suitable  machinery,  in  keeping  it  in  repair, 
and  in  hiring  and  retaining  competent  servants,  by  employing  a 
servant  to  do  these  things  for  him,  and  that  if  he  does  employ  a 
servant  for  this  purpose,  and  the  servant  does  not  use  due  care,  the 
master  is  responsible.  • 

The  tendency  of  the  English  courts,  before  the  passage  of  the 
Employers'  Liability  Act,  43  &  44  Vict.,  ch.  42,  was  to  restrict 
very  much  the  liability  of  the  master.  In  Wilson  y.  Merry,  L.  R., 
1  H.  L.  Sc.  326,  332,  it  was  said  by  Lord  Chancellor  Cairns: 
'*  What  the  master  is,  in  my  opinion,  bound  to  his  servant  to  do, 
in  the  event  of  his  not  personally  superintending  and  directing  the 
work,  is  to  select  proper  and  competent  persons  to  do  so,  and  to 
furnish  them  with  adequate  materials  and  resources  for  the  work. 
When  he  has  done  this,  he  has,  in  my  opinion,  done  all  that  he  is 
bound  to  do.''    Such  a  rule  makes  the  liability  of  the  master  depend 
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largely  apon  the  extent  of  the  snpervision  which  he  has  undertaken 
personally  to  exercise  over  his  business,  and  recognizes  few  duties 
except  those  which  the  master  has  undertaken  personally  to  per- 
form. 

The  role  of  respondsai  superior  as  applied  to  cases  like  the 
preeenty  the  exception  of  injuries  caused  by  the  negligence  of  a 
fellow-servant,  and  the  limitations  of  this  exception  have  been  es- 
tablished by  courts  upon  considerations  of  public  policy,  as  well  as 
of  the  legal  principles  which  govern  cases  somewhat  analogous.  If 
a  master  who  takes  no  personal  part  in  the  management  of  his  busi- 
ness has  any  duty  to  perform  toward  his  servants,  it  is  difficult'  to 
say  that  it  is  always  wholly  performed  by  doing  two  things,  namely 
by  employing  competent  servants,  and  by  furnishing  ample  means. 
In  order  that  the  business  may  be  properly  managed,  the  servants 
should  not  only  be  competent,  but  they  should  be  numerous  enough 
to  do,  and  they  should  have  the  means  of  doing,  whatever  ought 
reasonably  to  be  done,  and  such  regulations  should  be  established 
as  will  insure  the  requisite  subordination  and  control,  and  the  ex- 
ercise of  reasonable  intelligence  and  care  in  the  conduct  of  the  busi- 
ness; and  it  is  almost  as  difficult  to  define  all  the  duties  of  the  mas- 
ter in  these  respects  as  to  define  the  duties  of  a  person  under  other 
relations.  If  it  is  not  the  absolute  duty  of  the  master  to  furnish 
suitable  machinery,  and  if  he  is  not  held  to  warrant  that  the  servants 
he  employs  to  furnish  machinery,  or  to  keep  it  in  repair,  shall  always 
use  reasonable  care,  then  the  duty  of  a  master  who  does  not  per- 
sonally conduct  his  business,  if  he  is  under  any  duty,  we  think, 
must  be  to  use  reasonable  care  in  the  management,  and  that  is  to 
exercise,  or  have  exercised,  a  reasonable  supervision  over  the  con- 
duct of  his  servants,  as  well  as  to  use  reasonable  care  in  seeing  that 
his  servants  are  competent,  and  are  furnished  with  suitable  means 
for  carrying  on  the  business. 

It  is  settled  in  this  Commonwealth  that  all  servants  employed  by 
the  same  master  in  a  common  service  are  fellow-servants,  whatever 
may  be  their  grade  or  rank.  Albro  v.  Agawam  Canal,  6  Cush.  75; 
(y  Connor  v.  Roberts,  120  Mass.  227;  Walker  v.  Boston  dt  M.  R, 
128  Mass.  8;  Eolden  v.  Fitchburg  R.,  129  Mass.  268;  McDermottj. 
Boston,  183  Mass.  349;  Flynn  v.  Salem,  134  Mass.  351;  MackinY. 
Boston  d  Albany  R.,  135  Mass.  201;  s.  c,  46  Am.  Rep.  456. 

It  is  also  settled  that  the  master  is  only  bound  to  use  reasonable 
care  in  procuring  suitable  machines,  in  keeping  them  in  proper 
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repair^  and  in  hiring  and  retaining  competent  servants.  The  difficult 
question  is  what  conduct  on  the  part  of  the  master  satisfies  this 
obligation.  This  question  was  carefully  considered  in  Holden  v. 
FHv.hburg  R.,  ubt  supra.  It  is  there  said  that  the  master  **  is  bound 
to  use  reasonable  care  in  selecting  his  servants,  and  in  keeping  the 
engines  with  which,  and  the  bnildings,  places  and  structures  in, 
upon  or  over  which,  his  business  is  carried  on,  in  a  fit  and  safe  con- 
dition, and  is  liable  to  anj  of  his  servants  for  injuries  suffered  by 
them  by  reason  of  his  negligence  in  this  respect.  *  *  *  It  is 
difficult,  if  not  impossible,  to  lay  down  a  more  definite  rule  appli- 
cable to  all  cases.  As  to  switches  or  turn-tables  upon  the  line  of  a 
railroad,  the  employment  of  suitable  persons  to  select,  construct,  or 
inspect,  has  been  held  to  satisfy  the  obligation  of  the  corporation. 
*  *  *  On  the  other  hand,  where  a  locomotive  engine  in  actual 
use  is  imperfectly  constructed,  or  is  worn  out,  it  has  been  held  that 
the  fact  that  the  corporation  has  employed  suitable  persons  to  con- 
struct it,  or  to  keep  it  in  repair,  does  not,  as  matter  of  law,  afford 
a  conclusive  defense;  but  that  the  question  is  whether  under  all 
the  circumstances  the  corporation,  acting  by  its  appropriate  officers 
or  agents,  has  used  that  diligence  and  taken  those  precautions  which 
its  duty  as  a  master  requires."  129  Mass.  276-278.  In  that  case 
it  was  held  that  there  was  no  evidence  that  the  corporation  was 
negligent  even  if  its  servants  were  negligent,  in  setting  up  or  using 
a  derrick,  but  that  there  was  evidence  of  negligence  on  the  part  of 
the  corporation  in  permitting  the  derrick  to  remain  for  at  least  ten 
days  by  the  side  of  the  track. 

In  Johnson  y.  Boston  Tow-Boat  Co.,  185  Mass.  209;  s.  c,  46 
Am.  Bep.  458,  and  in  Blmer  v.  Loeke,  185  Mass.  575,  many  of  the 
cases  were  reviewed,  and  the  general  principle  declared  in  Holden 
T.  Fitchburg  R.  was  so  applied  that  in  one  case  the  corporation  was 
found  not  to  be  liable,  and  in  the  other  to  be  liable,  to  its  servant. 

In  Lawless  v.  Connecticwt  River  72.,  136  Mass.  1,  it  was  held  that 
it  was  the  defendants'  duty  to  furnish  a  suitable  locomotive,  and 
that  **\t  did  not  necessarily  discharge  this  duty  by  intrusting  it  to 
suitable  servants  and  agents,  but  was  responsible  for  the  negligenoe 
or  want  of  ordinary  care  of  such  servants  and  agents  in  the  per- 
formance of  the  duty  required  of  them.'' 

In  Spicer  v.  South  Boston  Iron  Oo,,  188  Mass.  426,  the  plaintiff, 
a  servant  of  the  defendant,  was  injured  by  the  breaking  of  a  hook, 
and  there  was  evidence  that  there  was  a  visible  crack  or  flaw  in  the 
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hook,  which  a  careful  inspection  would  hare  reyealed;  and  it  was 
held  that  there  was  evidence  of  negligence  on  the  part  of  the 
defendant  corporation. 

In  McOee  v.  Boston  Cordage  Co..,  ubi  supra,  there  was  no  evidence 
that  the  machine  was  not  a  suitable  one,  in  good  repair,  until  it 
became  entangled  with  hemp  at  the  time  the  plaintiff  was  using 
it,  and  the  necessity  of  remedying  this  was  incidental  to  the  use  of 
the  machine. 

These  decisions  show  that  it  is  the  duty  of  the  master  to  exer- 
cise a  reasonable  supervision  over  the  condition  in  which  the 
machinery,  structures  and  other  appliances  used  in  his  business 
are  kept  by  his  servants,  and  that  he  cannot  wholly  escape  re- 
sponsibility by  delegating  the  performance  of  this  duty  to  ser- 
vants; that  the  negligence  of  his  servants,  in  repairing  or  in 
failing  to  repair  machinery,  is  not  necessarily  the  negligence 
of  the  master;  but  that  it  is  also  to  be  determined  in  each  case 
whether  the  master  has  exercised  a  reasonable  supervision  over 
his  servants,  and  reasonable  care  in  seeing  that  his  machinery  is 
kept  in  proper  condition,  although  he  may  have  employed  compe- 
tent servants  and  furnished  them  with  suitable  materials,  and  in- 
structed them  to  keep  the  machinery  in  repair. 

As  was  said  in  Johnson  v.  Boston  Tow-Boat  Co.,  135  Mass.  215; 
8.  c,  46  Am.  Rep.  458:  ''The  master  is  liable  in  all  cases  for  his 
own  negligence,  and  that  may  be  shown  by  a  defect  of  such  a 
nature,  or  so  long  continued,  as  to  be  of  itself  evidence  of  negli- 
gence in  the  master,  or  the  negligence  of  a  servant  may  be  of 
such  a  character  that  negligence  of  the  master  may  be  inferred 
from  it." , 

We  are  aware  that  this  rule  is  somewhat  indefinite,  and  is  per- 
haps not  precisely  that  which  generally  prevails  in  the  United 
States.  Northern  Pacific  Railroad  v.  Herbert,  116  IT.  S.  641 ; 
Benzing  v.  Steinway,  101  N.  Y.  547. 

There  was  evidence  in  the  case  at  bar  that  the  worker,  at  the  time 
the  plaintiff  was  set  to  work  upon  it,  had  been  for  a  long  time  in  a 
condition  which  made  it  dangerous  to  one  picking  it  while  in 
motion.  To  put  the  worker  into  a  safe  condition  to  be  picked 
while  in  motion,  it  was  necessary  to  take  off  the  lags  which  were 
broken,  or  had  cracks  or  holes  in  them,  and  to  put  on  new  lags. 
The  danger  was,  that  if  there  were  cracks  or  holes  in  the  lags,  the 
pick  might  get  caught,  and  the  hand  of  the  person  picking  might 
VOL.LIX  — 10 
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be  drawn  between  the  rollers.  The  defendant's  servants^  whose 
duty  it  was  to  keep  the  machine  in  repair,  apparently  only  renewed 
the  lags  when  the  teeth  were  so  far  broken  or  bent  that  the* 
machine  did  not  do  good  work,  and  did  not  consider  that  the 
danger  of  picking  the  worker,  if  there  were  holes  or  cracks  in  the 
lags,  was  a  reason  why  new  lags  should  be  put  on. 

The  coart  could  not  properly  give  the  instruction  requested  in  a 
case  where  the  evidence  tended  to  show  a  long  continued  defect  ia 
the  machine  which  rendered  it  dangerous,  and  a  habit  on  the  part 
of  the  defendant's  servants  to  renew  the  lags  only  when  the  ma- 
chine ceased  to  do  good  work,  and  without  regard  to  its  condition  a» 
a  dangerous  machine.  It  was  a  question  for  the  jury,  whether  the 
defendant  used  reasonable  care  in  supervising  its  servants  who  were 
employed  to  repair  the  machine,  and  in  ascertaining  the  condition 
in  which  its  machinery  was  kept,  as  well  as  whether  these  servants 
used  due  care  in  inspecting  the  machine  from  time  to  time,  and 
in  repairing  it,  or  in  giving  persons  using  it  warning  of  danger,  if 
the  condition  of  the  machine  made  it  dangerous.  If  these  servants 
used  all  the  care  that  was  reasonably  required  in  keeping  the 
machine  in  proper  condition,  the  defendant  is  not  liable,  unless  it 
knew  of  the  defect  and  unreasonably  neglected  to  remedy  it,  or  te 
give  notice  of  the  danger.  If  these  servants  did  not  use  all  the  care 
that  was  reasonably  required,  it  was  for  the  jury  to  say  whether  the 
defendant  had  exercised  a  reasonable  supervision  over  its  servants,, 
and  over  the  manner  in  which  the  machinery  was  kept  in  repair. 

We  think  that  the  instructions  given  by  the  presiding  justice 
were  substantially  in  accordance  with  this  view  of  the  law.  The 
sentence,  ^'  It  must  appear  that  all  these  have  done  th^ir  duty,^^ 
may  fairly  be  taken  to  mean  either  that  the  servants  must  have 
used  due  care  in  keeping  the  machine  in  repair,  or  if  they  did  not, 
that  reasonable  care  must  have  been  used  in  supervising  them  and 
the  condition  in  which  the  machinery  was  kept.  This  instruction 
was  not  given  with  reference  to  the  burden  of  proof,  and  the  only 
exceptions  are  '^  to  the  instructions  given  so  far  as  they  failed  to 
comply  with  said  requests  or  were  inconsistent  therewith."  As  the 
third  instruction  requested,  upon  the  facts  in  evidence,  ought  not 
to  have  been  given  without  some  modification,  as  the  attention  of 
the  presiding  justice  was  not  called  to  particular  phrases,  and  as  the 
general  tenor  of  his  charge  was  not  misleading,  the  entry  must  be^ 

Exceplwis  overruled. 
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NoTBBT  THE  RjEFORTER.—  See  lUce  ▼.  King  PhUUp  MUU,  pott,  80 ;  Penn., 
€U,,Co.yf.  Ma$on,  109  Penn.  Si.  296 ;  8.  c,  68  Am.  Rep.  7*^;  FuUer  t.  JeweU, 
80  N.  T.  46;  8.  c,  86  Am.  Rep.  676;  Com  ▼.  Del.,  etc.,  B.  Co,,  81  N.  T.  206;. 
fl.  c,  87  Am.  Rep.  491;  Murphjf  v.  Boiton,  etc.,  B.  Co.,  88  N.  T.  146;  8.  c, 
48  Am.  Rep.  420. 

Mr.  Wood  (Master  and  Servant,  §  898),  entitles  that  section:  **  Not  liable 
for  defectiTe  appliances  when  proper  person  has  been  appointed  to  repair." 
To  this  he  dies  Famlkner  t.  BaOroad  Co.,  49  Barb.  824,  and  Warner  v.  Brie 
B9.  Co.,  89  N.  T.  468,  cases  of  a  defectiTe  bridge  ;  Merry  v.  Wilson,  L.  R,  1 
8c  ft  IMv.  826;  Hard  ▼.  Vt.  Cent.  B.  Co.,  82  Vt.  478;  Brann  v.  Chicago, 
eU.,  B.  Co.,  68  Iowa,  695;  8.  c,  86  Am.  Rep.  248.  He  sajs:  "The  role 
is,  that  when  the  master  has  provided  snitable  instmmentalities  for  the  par- 
ticolar  business  —  and  by  instrumentalities  is  meant  all  the  appliances  used 
in  the  prosecution  of  the  business,  including  co-servants,  machinery,  materials 
and  place — he  has  discharged  his  duty  to  the  servant,  and  is  only  bound  to 
the  duty  of  ordinary  care,  that  is,  such  care  as  a  reasonably  prudent  man  would 
use  in  the  selection  of  these  agencies,  and  in  keeping  them  in  condition;  and 
if  in  spite  of  this  care  on  his  part  an  injury  occurs,  he  is  not  responsible  there- 
for." And  he  adds,  that  in  case  of  delegation  to  incompetent  servants,  "  it 
must  be  shown  that  the  master  knew,  or  might  have  known  by  the  exercise  of 
ordinary  care,  that  such  person  was  in  fact  incompetent."  Mr.  Wood  how. 
ever  in  a  note  to  this  section  cites  several  cases  leaning  in  the  direction  of 
the  principal  case:  Brann  v.'  Chicago,  etc.,  B.  Co.,  5H  Iowa,  696;  b.  c,  86  Am. 
Rep.  443;  DurHn  v.  Shcvrp,  88  N.  T.  226;  Qalveeton,  etc.,  B.  Co.  v.  Delahunty, 
53  Tex.  206;  Cowlee  v.  Bichmond,  etc.,  B.  Co.,  84  N.  C.  800;  s.  c,  87  Am. 
Rep.  620;  Mansfield  Coal  and  Coke  Co.  v.  MeEnery,  91  Penn.  St.  185;  8.  c\, 
S6  Am.  Rep.  662.  See  also  Davis  v.  Cent.  Vt.  B.  Co.,  66  Vt.  84;  8.  c,  46  Am. 
Rep.  690,  which  overrules  the  Hard  case,  supra.  The  DeUihunty  case  is  not 
particularly  cogent,  because  although  the  .injury  was  caused  by  an  old  and 
worn-out  rope,  **  the  defendant  introduced  no  evidence  whatever  tending  to 
show  what  precautions,  if  any,  were  taken  by  it  to  secure  good  and  safe  appli- 
ances for  the  use  of  its  employees.  The  evidence  fails  to  point  to  any  diligence 
exercised  by  the  company  in  the  discharge  of  its  duty." 

In  DurHn  v.  Sharp,  ^  N.  Y.  226/' the  defendant  requested  the  court  to 
charge  that  if  the  jury  believe  the  track  had  been  inspected  within  a  reason- 
able time  prior  to  the  accident,  by  a  competent  inspector  of  the  defendant,  and 
had  been  by  him  adjudged  to  be  in  safe  condition,  the  plaintiff  cannot  re- 
cover." And  the  court  on  review  said:  ''The  inspection  of  the  track  was  a 
duty  of  the  master.  Had  such  duty  been  carelessly  and  negligently  performed, 
even  by  a  competent  inspector,  the  master  would  still  be  liable.  To  excuse 
him  from  liability,  the  track  must  have  been  carefully  inspected  by  a  compe- 
tent inspector."  On  the  other  hand,  in  8t.  Louis,  etc..  By.  Co.  v.  Oaines,  46 
Ark.  666,  where  a  trackman  was  injured  by  a  draw-head  which  the  car  in- 
spector should  have  discovered  to  be  defective,  held  that  he  could  not  recover 
from  the  company.  The  court  said:  "  But  regarding  these  matters  as  settled 
by  the  verdict,  via. :  That  there  was  in  fact  such  a  diefect  as  is  alleged,  and 
fliaft  the  plaintiff  was  duly  oaref  ol,  the  question  yet  remains  whether  the  de- 
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f endant  is  liable  on  acoount  of  such  defect.  The  master  is  not  an  inanrer  of  the 
servant's  safety,  nor  does  be  guarantee  that  the  machinery  took  and  instm- 
mentalities  he  famishes  may  not  prove  defective.  He  only  undertakes  to  use 
reasonable  care  to  prevent  such  results.  L.  R.  and  F.  8.  jS.  Go.  v.  Ihifey,  35 
Ark.  60*3;  Si,  X.,  /.  M.  and  &  By,  v.  Harper,  44  Ark.  520. 

' '  The  presumption  is  that  the  master  has  done  his  duty  by  furnishing  safe  and 
suitable  appliances  for  the  performance  of  his  work.  And  when  this  is  over- 
come by  positive  proof  that  the  appliances  were  defective,  the  plaintiff  is  met 
by  a  further  presumption  that  the  master  had  no  notice  of  the  defect  and  was 
not  negligently  ignorant  of  it.  It  is  not  sufficient  to  show  that  the  plaintiff 
was  injured,  and  that  the  injury  resulted  from  a  defect  in  the  machinery;  but 
he  must  go  further  and  establish  the  fact  that  the  Injury  happened  because  the 
master  did  not  exercise  proper  care  in  the  premises.  Shearm.  &  Redf .  Neg. , 
§09;  Thomp.  Neg.  1058;  Wood  Biast.  and  Serv.,  §882;  Pierce  Railroads,  878. 
882;  3  Wood  R.  Law,  1506;  St.  L„  L  M.  db  8.  Ry.  v.  Harper,  supra;  K.  C, 
8,  d  If.  R.  V.  Summers,  45  Ark.  205;  Z.  R.  db  R  8.  Ry.  v.  Townsend,  41  Ark. 
888;  Hayden  v.  Smithfleld  Manfy  Co,,  20  Ck)nn.  548;  DeQraffY,  N.  T,  A  H 
R.  R.  Co.,  76  N.  T.  125;  E.  St.  L.  P.  A  P.  Go.  v.  Hightou>er,  02  HI.  180. 

"  The  court  refused  a  prayer  of  the  defendant,  which  correctly  stated  the  law 
on  this  subject;  and  the  error  was  not  cured  by  other  directions.  There 
is  no  proof  that  the  railroad  company,  or  any  of  its  employees,  had  any 
knowledge  of  any  defects  in  the  coupling  apparatus  of  the  car  or  its  fastenings 
prior  to  the  accident.  The  car  did  not  belong  to  the  defendant,  but  to  a  con- 
necting carrier.  It  was  duly  inspected  on  the  same  day  the  accident  occurred 
and  pronounced  to  be  road-worthy  by  being  placed  in  the  train.  There  is  no 
reason  to  suppose  the  car  inspector  was  incompetent,  or  that  on  this  particular 
•occasion  he  performed  his  duty  carelessly.  The  plaintiff  himself  could  not  say 
whether  the  break  in  the  spring  was  recent  or  of  long  standing.  The  spring 
might  have  been  broken  after  the  train  left  Texarkana.  There  is  not  a  particle 
•of  evidence  that  the  defendant  omitted  any  duty  which  it  owed  to  the  plaintiff. 

"  Now  notice  of  the  alleged  defect,  or  what  amounts  to  the  same  thing,  the 
means  of  knowledge  which  the  company  failed  to  use,  was  a  material  fact 
which  was  necessarily  involved  in  the  verdict.  Ck)nsequently,  as  no  testimony 
was  given  from  which  the  jury  could  infer  that  the  company  knew,  or  might 
by  reasonable  diligence  have  discovered  the  defect  in  time  to  remedy  it  and 
prevent  the  casualty,  the  verdict  is  not  supported  by  sufficient  evidence." 

In  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  an  action  for  an  injury  from  a 
worn-out  rope,  the  defendant  was  a  non-resident  corporation,  and  carried  on 
the  factory  in  question  by  a  general  agent  and  superintendent.  A  recovery 
was  sustained.  Elliott,  J.,  said  on  the  point  m  question:  "  It  is  the  duty 
•of  the  master  to  provide  suitable  and  safe  machinery,  reasonably  well  adapted 
to  perform  the  work  to  which  it  is  devoted,  without  endangermg  the  lives  or 
limbs  of  those  employed  to  operate  it.  The  master  is  not  bound  to  use  the 
highest  care,  nor  to  secure  the  latest  and  most  improved  machinery,  but  he 
is  bound  to  use  care,  skill  and  prudence  in  selecting  and  midntaining  machin- 
ery and  appliances,  and  for  a  negligent  omission  of  this  duty  he  is  answerable 
to  a  servant  injured  by  the  omission.     Unbaek  v.  Laiee  Shore,  ete.,  Ry.  Co.,  88 
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Ind.  191,  tide  p.  193;  Bcye^Y.  Utapatriek^  tupra;  Lake  Share,  etc,.  By,  Co*  t. 
MeCormkk,  74  Ind.  440;  Lawleee  t.  GanneeHimt  Bieer  B.  Co.,  196  Mass.  1; 
Tnuk  T.  (hlifomia,  etc.,  B,  Co,,flS  GaJ.  96;  Payne  v.  Beeee,  100  Penn.  St. 
dOl;  ffintghv.  By.  Co.,  100  U.  S.  218;  BaUroad  Co.  v.  Fort,  17  Wall.  558;. 
Pbrd  V.  FUekbury  B.  Co.,  110  Mass.  941;  8.  c,  14  Am.  Rep.  596;  Patereon  r. 
WaOace,  1  Macq.  748;  Corcoran  v.  Hotbrook,  59  N.  Y.  517;  8.  c,  17  Am.  Bep. 
369;  EOie  ▼.  New  York,  etc.,  B.  Co.,  96  N.  Y.  546;  WUeon  v.  WiUimantie,  ete.^ 
Co.,  50  CoDn.  488;  8.  c,  47  Am.  Rep.  658,  i)ide  p.  655;  VoeburghY.  Lake  Shore,, 
etc.  By.  0^.,  94  N.  Y.  874;  8.  c,  46  Am.  Rep.  148;  Wood  Mast,  and  Serr. 
686;  2  Thomp.  Neg.  972;  Wliart.  Neg.,  ^  211. 

"  The  duty  which  the  master  owes  to  the  aerrant  is  one  whioh  he  cannot 
rid  himself  of  by  casting  it  upon  an  agent,  officer  or  servant  employed  by  him. 
The  distinction  between  a  negligent  performance  of  daty  by  an  agent  or  ser- 
vant, and  the  negligent  omission  of  duty  by  the  master  himself,  is  an  impor- 
tant one.  Where  the  daty  is  one  owing  by  the  master,  and  he  intrusts  its. 
performance  to  an  agent,  the  agent's  negligence  is  that  of  the  master.  As  the 
master  is  charged  with  the  imperative  duty  of  providing  safe  and  suitable  ap- 
pliances, this  duty  he  must  perform,  and  if  he  intrusts  it  to  an  agent,  and  the- 
agent  performs  it  in  his  place,  the  agent's  act  is  that  of  the  master.  la 
authorizing  an  agent  to  perform  auch  an  aet,  the  principal  is,  in  legal  contem- 
plation, himself  acting  when  the  agent  acts,  for  he  who  acts  by  an  agent  acts^ 
by  himself.  This  principle  does  not  conflict  with  any  of  the  general  rules  we 
have  stated,  for  the  agent  assumes,  by  authority,  the  master's  place,  and  does 
what  the  law  commands  the  master  to  do.  He  is  for  the  occasion,  and  in  the 
eyes  of  the  law,  the  master.  If  it  be  true  that  the  agent's  act  is  the  master's- 
act,  then  it  must  be  true  that  the  negligence  involved  in  the  aet  is  that  of  the 
master  himself.  The  rule  which  absolves  the  master  from  liability  for  the^ 
negligence  of  the  fellow-servant  has  no  application  whatever  where  the  agent 
stands  in  the  master's  place.  The  reason  of  the  rule  fails,  and  where  the  rea- 
son fails,  so  does  the  rule  itself.  The  reasons  which  support  the  rule  are  that 
servants  take  the  risks  of  the  employment  upon  which  they  enter,  and  public 
policy  requires  that  fellow-servants  should  '  each  be  an  observer  of  the  con- 
duct of  the  other.'    FarwU  v.  Boeton,  etc.,  B.  Co.,  4  Mete.  (Mass.)  49. 

"  The  first  of  these  reasons  completely  fails  when  it  is  brought  to  mind  that 
the  servant  does  not  assume  the  risk  arising  from  unsafe  and  unsuitable 
machinery  and  appliances.  The  second  as  surely  and  completely  fails  when 
we  affirm,  as  under  all  the  authorities  affirm  we  must,  that  the  duty  to  pro- 
vide safe  appliances  rests  upon  the  master,  and  not  on  any  servant,  for  surely 
servants  are  not  bound  to  be  observers  of  the  master's  conduct.  It  is  there- 
fore not  at  all  difficult  to  clearly  discriminate  and  broadly  mark  the  difference- 
between  a  case  where  it  is  the  master's  duty,  as  master,  that  is  neglected,  and 
a  case  where  it  is  the  fellow-servant's  duty,  as  servant,  that  is  negligently  per- 
formed. A  servant  has  a  right,  himself  exercising  ordinary  care,  to  rely  upon 
hismaster^s  care  and  diligence.  He  is  not  bound  to  watch  his  master  as  he  is 
his  fellow-servant.  The  rights  are  reciprocal,  the  master  has  his  duty  as  the 
servant  has  his.  When  the  master's  duty  is  negligently  done,  he  it  is  who  is 
guilty  of  a  breach  of  duty  although  he  acted  through  the  medium  of  an  agent.. 
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If  the  master  were  permitted  to  escape  his  dntj  hj  shifting  it  to  an  agent,  the 
practical  result  would  be  his  entire  absolution  from  the  duty  which  the  law 
imposes.  The  law  will  not  permit  this  result,  for  it  will  not  permit  a  duty  to 
be  evaded,  but  will  require  performance  by  the  person  upon  whom  it  has  fixed 
it.  A  different  rule  from  that  stated  would,  in  such  a  caae  as  this,  wholly  re- 
lieve the  master  from  obligation  to  his  servants,  for  here  the  foreign  corpo- 
ration acted  bj  its  agents,  and  none  of  its  chief  officers  were  ever  at  the  factory 
in  Cambridge  City.  If  it  cannot  be  held  responsible  for  the  negligence  of  these 
agents  in  selecting,  arranging  and  maintaining  this  machinery,  the  result  will 
be  that  it  Lb  wholly  absolved  from  its  duty  to  its  agents  and  servants. 

"  It  is  clear  upon  principle  that  where  the  duty  rests  directly  on  the  master, 
and  he  authorizes  an  agent  or  servant  to  perform  that  duty,  he  is  bound  to  answer 
to  a  servant  injured  by  the  negligent  performance  of  the  duty,  nor  are  authorities 
wanting.  In  one  of  our  text-books  it  is  said:  '  It  is  important  at  this  point  to 
remember  that  the  master  is  liable  where  the  negligence  of  the  offending  ser- 
vant was  as  to  a  duty  assumed  by  the  master  as  to  working  place  and  machinery. 
A  master,  as  we  have  already  seen,  is  bound  when  employing  a  servant  to  pro- 
vide for  the  servant  a  safe  working  place  and  machinery.  It  may  be  that  the 
persons  by  whom  out-buildings  and  machinery  are  constructed  are  servants  of 
the  common  master,  but  this  does  not  relieve  him  from  his  obligation  to  make 
buildings  and  machinery  adequate  for  working  use.  Were  it  otherwise,  the 
duty  before  us,  one  of  the  most  important  of  those  owed  by  capital  to  labor, 
could  be  evaded  by  the  capitalist  emplojring  only  his  own  servants  in  the  con- 
struction of  his  buildings  and  machinery.'    Whart.  Neg.,  §  282. 

"  In  a  thoughtful  essay  upon  this  general  subject.  Judge  Cooley  says:  'We 
have  seen  that  in  some  cases  the  master  is  charged  with  a  duty  to  those  serv- 
ing him  which  he  cannot  divest  himself  of  by  any  delegation  to  others.  He  is 
•charged  with  such  a  duty  as  regards  the  safety  of  his  premises,  the  suitable- 
ness of  the  tools,  implements,  machinery  or  materials  he  procures  or  employs, 
And  the  servants  he  engages  or  makes  use  of.  Whoever  is  permitted  to  exer- 
cise the  master's  authority  in  respect  to  these  matters  is  charged  with  the 
master's  duty,  and  the  latter  is  responsible  for  a  want  of  proper  caution  on  the 
part  of  the  agent,  as  for  his  own  personal  negligence.'  2  South.  Law.  Rev. 
<N.  S.)  114,  see  page  128." 

The  court  then  quotes  from  the  following  cases,  all  cases  of  delegation  by  the 
master:  MuUan  v.  Philadelphia,  etc,,  Co,,  78  Penn.  St.  26;  8.  c,  21  Am.  Rep. 
13;  QunUr  v.  OranUeviUe  M*fg  Co,,  18  S.  C.  662;  s.  c,  44  Am.  Rep.  678; 
Crispin  v.  BalMU,  81  N.  Y.  616;  s.  c,  87  Am.  Rep.  628;  FUke  v.  BoiUm,  tie,, 
B.  Co,,  68  N.  T.  649;  s.  c,  18  Am., Rep.  646;  IfeCoiker  v.  Long  Idand  B.  Co., 
Si  N.  T.  77;  Brothers  v.  Cartter,  62  Mo.  872;  s.  c,  14  Am.  Rep.  424. 

The  court  continued:  "  Speaking  of  the  duty  of  the  master  to  the  servant, 
the  Supreme  Court  of  the  United  States  said:  '  Its  duty  in  that  respect  to  its 
employees  is  discharged  when,  but  only  when,  its  agents  whose  business  it  is 
to  supply  such  instrumentalities  exereise  due  care  as  well  in  their  purehase 
originally,  as  in  keeping  and  maintaining  them  in  such  condition  as  to  be  rea- 
sonably and  adequately  safe  for  use  by  employees.'  Hough  v.  B,  Co,,  100  U. 
a,  218,  218;  Wabash,  etc..  By.  Co.,  v.  McDaniels,  107  U.  S.  464. 
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"  The  duty  of  the  employer  to  provide  safe  machinery  and  appliances  is  a 
continoing  one.  Thompson  says:  '  But  the  master  does  not  discharge  his  duty 
in  this  regard  by  providing  proper  and  tfafe  machinery,  or  fit  servants,  in  the 
first  instance,  and  then  remaining  passive.  '  It  is  a  duty  to  be  affirmatively 
and  positively  fulfilled  and  performed.'  He  must  supervise,  examine  and 
test  his  machines  as  often  as  custom  and  experience  require.'  2  Thomp.  Neg. 
1^.  In  support  of  this  doctrine  the  author  cites  Warner  v.  Brie,  etc.,  Ry,  Co., 
S9  N.  T.  488;  King  ▼.  If-  T.  Cent,,  etc.,  B.  Co,,  4  Hun,  769;  Shanny  v. 
Andrtmoggin  MUte,  66  Me.  420;  Laning  v.  N.  T.  Cent.  B.  Co.,  49  N.  Y.  521; 
A,  c  10  Am.  Bep.  417;  Snow  v.  Hotuatonie  B.  Co.,  8  Allen,  441;  Letois  v.  St. 
Louie,  etc.,  B.  Co.,  Ii»  Mo.  495;  Chicago,  etc.,  B.  Co.  ▼.  SweU,  46  Dl.  197;  IUinai$ 
Central B.  Co.  v.  Wetch,  62  HI.  188;  Qoheen  v.  Texae,  etc,.  By.  Co.,  8  Cent.  L. 
J.  882.  This  is  the  doctrine  of  the  Supreme  Court  of  the  United  States,  as 
appears  from  the  decision  in  Hough  v.  By.  Co.,  eupra. 

**  In  Chanter  v.  Oranitevitte,  etc.,  Co.,  eupra,  it  was  said:  '  It  is  well  settled 
that  it  is  the  duty  of  the  master  to  provide  suitable  and  safe  machinery  and 
ap^iances  for  the  use  of  his  operatives  and  we  think,  it  is  also  settled  that 
his  duty  does  not  stop  there,  but  that  it  is  likewise  his  duty  to  keep  such 
machinery  in  proper  repair  and  in  safe  working  order,  and  if  these  duties,  or 
either  of  them,  are  negligently  performed,  and  one  of  the  servants  thereby 
sustains  an  injury,  the  master  is  liable,  even  though  he  may  have  intrusted  the 
performance  of  such  duties  to  subordinates,  by  whatever  name  they  may  be 
called/  In  support  of  this  doctrine  the  court  refers  to  the  cases  of  Corcoran 
V.  HoOfrook,  58  N.  T.  517;  s.  c,  17  Am.  Rep.  869;  Brann  v.  Chicago,  etc.,  B. 
Co.,  58  Iowa,  595;  s.  c,  86  Am.  Rep.  248;  FuUer  v.  JeunU,  80  N.  Y.  46;  s.  c, 
86  Am.  Rep.  575.  The  rule  is  supported  by  sound  principle.  The  duty  of  the 
master  is  not  at  an  end  when  he  first  equips  his  factory  or  mill,  but  continues 
as  long  as  there  are  operatives  who  are  entitled  to  assume  that  he  will  use  due 
care  to  provide  safe  machinery  and  appliances.  It  would  overthrow  the  rule 
that  the  risks  which  a  servant  assumes  are  only  such  as  are  incident  to  the 
use  of  machinery  selected  and  maintained  by  the  master  with  proper  care,  to 
deny  the  validity  of  our  conclusion. 

"  Ordinary  care  requires  that  a  master  shall  take  notice  of  the  liability  of  the 
parts  of  the  machinery  to  decay  from  age,  or  wear  out  by  use.  City  of  Indian- 
apoUe  V.  Scott,  72  Ind.  196;  Board,  etc.,  v.  Legg,  98  Ind.  528;  Board,  etc..  v. 
Bacon,  96  Ind.  81;  Bapho  v.  Moore,  68  Penn.  St.  404.  It  certainly  needs  no 
argument  to  prove  that  a  factory  owner  must  know  that  a  rope,  or  materials  of 
a  similar  character,  will  wear  out,  and  that  he  has  no  right  to  assume  that 
wear  and  use  will  not  weaken  or  impair  them.  Ordinary  prudence  therefore 
requires  that  he  should  take  notice  of  the  liability  of  such  things  to  wear  out, 
and  make  provisions  for  such  contingencies.  Reason  and  experience  unite  in 
affirming  that  an  owner  does  not.  exercise  even  ordinary  care,  who  gives  no 
attention  to  the  effect  upon  ropes,  belts,  timbers  or  the  like,  which  is  produced 
bj  the  wear  of  continued  uiie.  It  would  be  unreasonable  to  assert  that  an 
owner  might  entirely  disregard  the  tendency  of  parts  of  his  machinery  to  wear 
cat,  and  intrench  himself  from  liability  on  the  ground  that  at  the  outset  he 
had  provided  safe  machinery  and  appliances." 
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Mader  4md  $$r9mU'^negiig&nee — dtfeeUne  macMnerif — campeieiU  eo  mrvamis. 

The  plaintiff,  who  vras  employed  in  the  defendant's  mill,  was  injured  by  m. 
weight  which  fell  from  a  machine,  to  which  it  was  attached  by  a  rawhide 
lacing;  the  use  of  the  weight  being  so  to  operate  on  a  policy  as  to  regpUate 
the  winding  of  yam  on  a  bobbin.  MM,  that  the  conrt  properly  ruled  that 
the  weight  was  a  part  of  the  machine,  and  correctly  instructed  the  jury  that 
if  they  found  that  the  weight,  as  held  up  by  the  lacing,  was  not  a  proper 
machine,  and  that  the  defendant  knew,  or  ought  to  have  known,  that  fact. 
the  defendant  was  liable  If  the  accident  happened  while  the  plaintiff  was  in 
the  exercise  of  due  care,  although  the  defendant  had  employed  competent 
persons  to  attend  to  the  machine.* 

ACTION  for  personal  injuries  by  negligence.     The  head-note 
shows  the  point.    The  plaintiff  had  judgment  below. 

J.  M.  Morton  Jk  A,  J.  Jennings^  for  defendant. 

J*.  M.  CummingSy  for  plaintiff. 

Field,  J.  The  evidenoe  of  the  manner  in  which  the  weight  was 
attached  to  the  machine,  of  the  purpose  for  which  it  was  attached, 
and  of  the  effect  produced  by  it  in  the  working  of  the  machine, 
being  undisputed,  the  court  rightly  ruled  that  it  was  a  part  of  the 
machine,  within  the  meaning  of  the  law  that  the  defendant  was 
bound  to  exercise  due  care  in  furnishing  suitable  machines,  and  in 
keeping  them  in  proper  repair. 

There  was  evidence  for  the  jury  that  the  plaintiff  was  in  the  exer- 
cise of  due  care.  There  was  evidence  that  she  did  not  know,  and 
that  it  was  not  her  duty  to  know,  that  the  weight  was  attached  to 
the  chain  in  an  unsafe  manner,  or  that  the  lacing  was,  or  had 
become,  too  weak  to  support  the  weight.  She  knew  that  the  weight 
was  attached  to  the  chain  by  a  raw-hide  lacing,  but  it  was  not  nec- 
essarily a  part  of  her  daty  to  decide  whether  this  was  a  suitable  or 
safe  means  of  hanging  the  weight,  and  she  may  have  known  nothing 
of  the  strength  of  raw-hide  lacings. 

*See  Rogers  v.  Ludlow  Mnfg,  Co,,  ante,  68;  Penn^^vama,  etc,  Oo,  ▼. 
Mason  (109  Penn.  St.  296).  68  Am.  Bep.  722. 
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The  diflScalty  iu  the  case  arises  from  the  refusal  of  the  court  to 
giTe  to  the  jury  the  last  instruction  requested  by  the  defendant. 
It  is  the  duty  of  the  master  to  exercise  due  care  in  employing  com- 
petent servants,  in  providing  suitable  machines,  and  in  keeping 
them  in  proper  repair,  and  the  master  cannot  wholly  escape  responsi- 
bility by  delegating  these  duties  to  a  servant.  If  this  could  be  done, 
a  master  might  escape  all  responsibility  by  employing  a  competent 
superintendent  to  perform  all  these  duties.  But  there  are  defects 
in  machinery  which  are  of  such  a  character  that  the  master  has  been 
held  to  perform  his  duty  if  he  furnishes  suitable  materials,  and 
employs  competent  servants,  and  instructs  them  to  keep  the  ma- 
chinery in  repair,  althongh  the  servants  neglect  to  make  the  repairs, 
or  make  them  in  an  improper  manner.  The  master  must  exercise 
a  reasonable  supervision  over  the  manner  in  which  his  business  is 
done;  but  the  repairs  which  machines  properly  constructed  require 
to  keep  them  in  running  order  may  be  intrusted  to  competent  ser- 
vants. 1'hey  are  regarded  as  incidental  to  the  use  of  the  machines, 
because  they  are  such  as  machines  in  substantially  good  lepair  must 
from  time  to  time  need. 

Perhaps  the  whole  question  is  whether  the  master  has  exercised 
reasonable  care  in  employing  competent  servants,  in  providing  suit- 
able machines  and  implements,  and  in  doing  that  part  of  his  busi- 
ness which  he  has  undertaken  to  do  himself,  and  has  exercised  a 
reasonable  supervision  over  his  servants  in  the  performance  of  the 
duties  which  he  has  intrusted  to  them.  This  is  often  a  question  for 
the  jury.  Courts  have  therefore  held  that  they  could  not  say,  as 
matter  of  law,  that  a  master  was  not  responsible  for  injuries  occa- 
sioned by  defective  machinery,  when  the  defect  was  substantial  and 
rendered  the  machine  unfit  for  use,  although  it  was  through  the 
neglect  of  a  competent  servant  that  the  machine  had  not  been 
repaired,  and  they  have  also  held  that  when  the  defctct  was  one  that 
must  frequently  arise  from  the  use  of  the  machine,  and  was  such 
that  the  person  employed  to  superintend  the  use  of  the  machine 
should  attend  to  in  order  to  keep  it  in  running  order,  the  master 
performed  his  whole  dnty  by  furnishing  suitable  materials  and 
employing  competent  servants  to  keep  the  machinery  in  repair. 
These  deoiBions  have  been  made  in  cases  where  it  appeared  that  the 
defect  in  the  machinery  was  unknown  to  the  master.  The  general 
question  is  what  under  the  circumstances  the  master  ought  reason- 
ably to  have  known  and  done,  and  in  determining  this,  the  nature 
Vol.  LIX  — 11 
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of  the  defect,  the  length  of  time  it  has  existed,  and  the  means  taken 
to  remedy  it,  are  important  facts.  In  the  present  case,  the  court 
instructed  the  jury  that  the  person  employed  to  keep  the  machine 
in  repair  was  a  fellow-servant  with  the  plaintiff,  and  that  *'  if  the 
master  provides  suitable  appliances  and  competent  persons  to  attend 
to  them,  he  has  done  his  duty.  If  he  provides  proper  persons  to 
see  that  his  machinery  is  kept  in  proper  condition  to  use,  and  the 
injury  is  caused  by  the  negligence  of  the  persons  so  employed,  the 
master  is  not  liable.^'  These  instructions  comprise  substantially  all 
that  is  contained  in  the  instruction  requested,  except  that  they  require 
that  the  servants  be  competent,  and  that  the  appliances  furnished  be 
suitable.  If  there  was  no  evidence  that  the  servants  of  the  defendant 
were  incompetent,  and  we  are  not  certain  that  all  the  evidence  on 
this  point  is  contained  in  the  exceptions,  still  the  defendant  did 
not  specifically  call  the  attention  of  the  court  to  this,  or  ask  any 
ruling  upon  it;  and  it  was  for  the  jury  to  say  whether  the  raw -hide 
lacings  furnished  were  proper  appliances,  and  whether  the  defend- 
ant had  used  due  care  in  furnishing  proper  appliances.  The  court 
then  instructed  the  jury:  ''If  you  find  that  the  weight,  as  held 
up  by  the  lacing,  was  not  a  proper  machine,  and  that  the  defendant 
knew  or  ought  to  have  known  it,  the  defendant  is  liable,  if  the 
accident  happened  while  the  plaintiff  was  in  the  exercise  of  due 
care.''  This  instruction  required  the  jury  to  find  whether  the 
raw-hide  lacings  furnished  were  proper  appliances,  or  whether  the 
particular  lacing  used  was  defective,  and  whether  the  defendant 
knew  it,  or  ought  to  have  known  it. 

The  defendant  asked  for  no  further  instructions  upon  the  nature 
of  the  facts,  or  the  circumstances  upon  which  the  jury  might  find 
that  the  defendant  ought  to  have  known  that  the  machine  was 
defective.  If  the  master  knew,  or  under  the  circumstances  ought 
t»  have  known,  that  a  machine  in  use  was  out  of  repair  and  dan- 
gerous, it  was  his  duty  to  see  that  it  was  put  in  proper  repair,  or 
to  warn  those  using  it  of  the  danger,  if  they  were  ignorant  of  it. 
Snow  V.  Houaatonic  Railroad,  8  Allen,  441;  Ford  v,  Fitchhurg 
Railroad,  110  Mass.  240;  8.  c,  14  Am.  Rep.  598;  Holden  v.  Fitch-- 
burg  Railroad,  129  Mass.  268;  s.  c,  37  Am.  Rep.  343;  Johnson  ▼. 
Boston  Tow- Boat  Co.,  135  Mass.  209;  s.  c,  46  Am.  Rep.  458; 
Spicer  v.  South  Boston  Iron  Co,,  138  Mass.  426;  McOee  v.  Boston 
Cordage  Co.,  139  Mass.  445;  Ellis  v.  New  York,  Lake  Erie  i& 
Western  Railroad,  96  N.   Y.  546;  Pantzar  v.    Tilly  Foster  Iron 
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Mnnng  Co.,  99  N.  Y.  368;  Benzing  y.  SUinway,  101  N.  T.  547; 

H(mgh  y.  RaOway^  100  XT.  S.  213. 

BsBcepiions  av&rruled. 
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(144MaM.2B8.) 

Tlie  pfaUlattioii  of  an  article  stating  that  a  dinner  famished  hj  a  caterer  on  a 
pabHc  occasion  was  "  wretched,"  and  was  serred  "  in  such  .a  way  that  even 
hungry  barbarians  might  jastly  object/'  and  that  "  the  cigars  were  simply 
▼ile,  and  the  wines  not  mach  better,"  is  not  actionable,  per  ae. 

ACTION  for  the  following  libel:  "  Probably  never  in  the  history 
of  the  Ancient  and  Honorable  Artillery  Company  was  a  more 
musatiBfactory  dinner  served  than  that  of  Monday  last.  One  would 
suppose,  from  the  elaborate  bill  of  fare^  that  a  sumptuous  dinner 
would  be  furnished  by  the  caterer,  Dooling;  but  instead,  a  wretched 
dinner  was  served,  and  in  such  a  way  that  even  hungry  barbarians 
might  justly  object.  The  cigars  were  simply  vile,  and  the  wines 
not  much  better.'^    The  defendant  had  judgment  below. 

C,  B.  Southard  <§  R.  Bradford,  for  plaintiff. 

W.  E.  L  DiUaway  dt  H.  E.  Bottes,  for  defendant. 

C.  Allek  J  The  question  is,  whether  the  language  used 
imports  any  personal  reflection  upon  the  plaintiff  in  the  conduct 
-of  his  business,  or  whether  it  is  merely  in  disparagement  of  the 
dinner  which  he  provided.  Words  relating  merely  fco  the  quality 
of  articles  made,  produced,  furnished  or  sold  by  a  person,  though 
false  and  malicious,  are  not  actionable  without  special  damage. 
For  example,  the  condemnation  of  books,  paintings  and  other 
works  of  art,  music,  architecture,  and  generally  of  the  product  of 
one's  labor,  skill  or  genius,  may  be  unsparing,  but  it  is  not  action- 
able without  the  averment  and  proof  of  special  damage,  unless  it 
goes  further  and  attacks  the  individual.  Oott  \,  Pulsifer,  1*^2 
Mass.  235;  8.  c,  23  Am.  Bep.  322;  Swan  v.  Tappan,  5  Gush.  104; 
IhbiM  V.  Harland^  4  Wend.  637;  Western  Counties  Manure  Co.  v. 
Lawea  Chemical  Manure  Co.,  L.  B.,  9  Ex.  218;  Young  v.  Macrae, 
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3  B.  &  S.  264;  Ingram  y.  Lawson,  6  Bing.  N.  0.  212.  Disparage- 
ment of  property  may  inyoWe  an  imputation  on  personal  character 
or  conduct,  and  the  qnestion  may  be  nice,  in  a  particular  case^ 
whether  or  not  the  words  extend  so  far  as  to  be  libelloas,  as  in 
Bignell  y.  Buzzard,  3  H.  &  N.  217. 

The  old  case  of  Fen  y.  DixSy  W.  Jones,  444,  is  much  in  point. 
The  plaintiff  there  was  a  brewer,  and  the  defendant  spoke  of  his 
beer  in  terms  of  disparagement  at  least  as  strong  as  those  used  by 
the  present  defendant  in  respect  to  the  plaintiff's  dinner,  winea 
and  cigars;  but  the  action  failed  for  want  of  proof  of  special 
damage. 

In  Evans  y.  Harlow,  5  Q.  B.  624,  631,  Lord  Denman,  G.  J., 
said:  ''A  tradesman  offering  goods  for  sale  exposes  himself  to 
obsenrations  of  this  kind;  and  it  is  not  by  ayerring  them  to  be 
'false,  scandalous,  malicious  and  defamatory,'  that  the  plaintiff 
can  found  a  charge  of  libel  upon  them." 

In  the  present  case  there  was  no  libel  on  the  plaintiff,  in  the  way 
of  his  business.  Though  the  language  used  was  somewhat  strong, 
it  amounts  only  to  a  condemnation  of  the  dinner  and  its  accom- 
paniments. No  lack  of  good  faith,  no  yiolation  of  agreement,  no 
promise  that  the  dinner  should  be  of  a  particular  quality,  no  habit 
of  proyiding  dinners  which  the  plaintiff  knew  to  be  bad,  is  charged, 
nor  eyen  an  excess  of  price  beyond  what  the  dinner  was  worth;  but 
the  charge  was,  in  effect,  simply  that  the  plaintiff,  being  a  caterer, 
on  a  single  occasion,  proyided  a  yery  poor  dinner,  yile  cigars  and 
bad  wines.  Such  a  charge  is  not  actionable,  without  proof  of 
special  dami^ge.  JudgmmU  on  the  vordiet. 


Babton  y.  Wmn. 

044  Mass.  28L) 
Patent  —  right  to,  in  ineciiMn^, 

Letten-patent  of  the  United  States,  owned  by  an  insolyent  debtor,  pass  to  his 

assignee  in  insolFeney.* 


B 


ILL  to  compel  assignment  of  letters-patent.     The  head-note 
states  the  point. 


*To  the  same  effect,  PUitAtm  ofKeaeh,  14  B.  I.  671. 
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J.  B.  Mafndier,  for  def endaats. 
(7.  £r.  Dr9w,  for  plaintifl. 

0.  ALLBKy  J.  We  haTe  no  donbt  that  it  was  the  intention  of 
the  legislatare,  in  enacting  the  statate  relating  to  insolvent  debt- 
ors, to  indnde  patents  as  property  which  shonld  pass  to  the  assignee 
by  the  assignment.  This  was  so  declared  in  Carver  t.  Peck,  131 
Mass.  291,  though  the  point  was  not  essential  to  the  decision. 
There  la  nothing  in  the  nature  of  a  patent  to  prevent  it  from  so 
passing.  Ager  ▼.  Murray,  105  XT.  S.  126.  But  it  has  been  consid- 
ered that  an  assignee  in  insolvency  does  not  acquire  a  title  merely 
by  force  of  the  assignment,  and  without  a  conveyance  by  the 
debtor,  the  reason  given  being  that  the  statutes  of  the  United 
States  contemplate  an  instrument  of  transfer,  signed  by  the  owner 
of  the  patent,  and  recorded  in  the  patent  office.  Asheroft  v.  Wal- 
worth.  Holmes,  152. 

It  is  now  contended,  on  the  part  of  the  defendants,  that  since 
a  patent  cannot  be  attached,  or  seized  on  execution,  it  is  ''  by  law 
exempt  from  attachment,"  within  the  meaning  of  the  Public  Stat- 
utes, chapter  157,  section  44,  and  therefore,  by  the  express  terms 
of  the  statute,  does  not  pass  to  the  assignee.  But  the  words  above 
quoted  do  not  mean  that  all  property  which  cannot  be  attached  or 
seized  on  execution  shall  not  pass  by  the  assignment,  but  only  such 
property  as  is  by  statute  exempted  from  attachment.  Section  46 
of  the  statute  provides  that  *'  the  assignment  shall  vest  in  the 
assignee  all  the  property  of  the  debtor,  real  and  personal,  which 
he  could  have  lawfully  sold,  assigned,  or  conveyed,  or  which  might 
have  been  taken  on  execution  upon  a  judgment  against  him.''  A  patent 
clearly  is  property  which  the  owner  could  have  lawfully  sold,as8igned, 
or  conveyed,  and  thus  falls  within  the  term  of  section  46,  though 
it  oould  not  have  been  taken  on  execution  upon  a  judgment  against 
him.  The  policy  of  the  insolvent  act  is  to  vest  in  the  assignee  all 
the  property  of  the  debtor,  of  every  description,  except  such  as  is 
exempted  by  statute  from  attachment.  It  has  never  been  consid- 
ered that  the  fact  that  a  debtor's  property  was  of  such  a  character 
that  it  could  not  be  seized  on  execution  excluded  it  from  the  opera- 
tion of  the  insolvent  laws.  Such  a  construction  indeed  has  not 
been  contended  for,  so  far  as  we  know;  and  cases  assuming  the 
contrary  are  numerous.     Bassett  v.  Parsons,  140  Mass.  169;   War- 
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ren  t.  Warrtn  Thread  Go.<,  134  Mass.  247;  Davis  y.  Netvion,  6  Meto. 
537,  543;  Smiik  y.  Chandlery  3  Oray,  399.,  396;  Burnside  y.  Mer^ 
rich^  4  Mete.  537.  In  Stearns  y.  Harris,  8  Allen,  597,  it  was  said. 
that  'Hhe  words  of  the  insolyent  law,  describing  and  ennmeratinj^ 
the  property  and  rights  of  property  which  pass  by  the  assignment, 
are  large  and  comprehensive,  and  haye  always  been  liberally  con* 
strued  by  the  court,  so  as  to  inclade  eyery  valnable  right  in  prop- 
erty, real  or  personal,  not  clearly  excepted,  whether  legal  or  equi- 
table, absolute  or  conditional,  which  could  haye  been  enforced  by 
the  debtor  in  any  kind  of  judicial  process/** 

The  defendants  further  contend,  though  without  laying  yery  mucb 
stress  upon  this  ground  of  argument,  that  the  State  has  not  the  power 
to  enact  a  statute  which  has  the  effect  to  pass  a  title  to  letters-patent 
of  the  United  States;  but  we  have  no  doubt  upon  this  point.       « 

Under  section  74  of  the  Insolvent  Act,  it  is  the  duty  of  an  in- 
solvent debtor  to  make  and  execute  such  deeds  and  writings,  and 
do  all  such  other  lawful  acts  and  things  as  the  assignee  at  any 
time  reasonably  requires,  and  as  are  necessary  and  useful  for  con- 
firming the  assignment;  and  the  assignee  is  entitled  to  the  aid  of  a 
court  of  equity  in  his  endeavor  to  acquire  the  title  to  the  patent  in 
controversy^  the  fiicts  alleged  in  the  bill  being  admitted  to  be  true« 

Decree  far  plaintiff. 


Post  ▼.  Tolbdo,  OnrcnnrATi  and  9t.  Louis  Raiiaoad  OoicPAinr.. 

a44]UM.  841.) 

Oorporatian  — foreign — euU  for  diecoverp. 

A  oorporation  of  another  State,  having  there  obtained  a  judgment  against  an- 
other corporation  of  that  State,  may  maintain  a  bill  in  eqnity  here  against 
the  officers  of  the  debtor  corporation,  for  discovery  of  the  names  of  its  stock, 
holders  and  of  the  number  of  shares  held  by  each,  if  the  officers  reside  in 
this  Commonwealth  and  the  books  of  the  oorporation  are  kept  here,  in  order» 
by  a  suit  in  the  other  State,  to  enforce  a  personal  liability  of  such  stock- 
holders. 

Ty  ILL  for  discoyery.     The  opinion  states  the  case. 

W.  O.  Russell  Jk  J.  fbx,  for  defendants. 
J.  B.  Warner,  for  plaintiff. 
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FiBLD,  J.  This  ia  a  bill  in  equity,  broaght  by  a  corporation  or- 
ganised under  the  laws  of  the  State  of  Ohio,  and  it  seeks  discovery 
only.  There  is  no  doobt  that  sach  a  bill  is  within  the  jarisdiction 
of  the  court.  Pub.  Stats.  ^  chap,  lol,  §  2,  cl.  14;  chap.  198,  §  16; 
Stat  1883,  chap.  223,  §  10. 

The  statutory  provisions  whereby  parties  are  made  competent 
witnesses,  and  are  permitted  in  suits  at  law  or  in  equity  to  obtain 
from  each  other  the  discovery  of  facts  and  documents  by  filing  in* 
terrogatories,  have  not  taken  away  the  jurisdiction  of  the  court  to 
entertain  bills  of  discovery,  although  they  may  aflect  the  exercise 
of  this  jurisdiction  in  reference  to  suits  brought  in  our  own  courts. 
These  provisions  are  not  inconsistent  with  the  statutes  relating  to 
bills  of  discovery,  nor  with  the  general  equity  jurisdiction  of  the 
court  over  such  bills;  and  the  remedies  afforded  by  interrogatories, 
or  by  calling  the  parties  as  witnesses,  are  manifestly  inapplicable 
to  the  present  suit,  as  no  relief  is  sought  in  it. 

Although  in  AuUman*s  Appeal ^  98  Penn.  St.  505,  the  courts  of 
Pennsylvania  apparently  took  full  jurisdiction  over  an  Ohio  cor- 
poration and  its  stockholders,  to  enforce  the  liability  of  the  stock- 
holders under  the  statutes  of  Ohio,  we  assume,  as  was  substantially 
conceded  by  all  the  parties  at  the  argument,  that  our  courts  would 
decline  to  exercise  any  such  jurisdiction.  See  Erickson  v.  Nesmilh, 
15  Oray,  221;  s.  c,  77  Am.  Dec.  78,  and  4  Allen,  233;  Hahey  v. 
McLean^  12  Allen,  438;  Smith  v.  New  Fork  Ins.  Co.,  14  Allen,  330; 
Niew  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass.  349. 

The  object  of  this  bill  is  to  obtain  from  the  defendants  a  discov- 
ery of  the  stockholders  of  an  Ohio  corporation,  in  order  that  the 
plaintiflf  may  institute  a  suit  in  the  courts  of  Ohio  against  the  cor- 
poration and  its  stockholders,  to  collect  a  judgment  which  the  plain- 
tiff has  obtained  against  the  corporation.  The  liability  of  the 
stockholders  is  imposed  by  the  Constitution  and  statutes  of  Ohio. 
The  Ohio  corporation  has  been  made  a  defendant  to  the  bill  here, 
but  has  not  appeared  in  the  suit,  and  no  service  has  been  made 
upon  it,  and  we  are  not  aware  that  any  effectual  service  could  have 
been  made  upon  it.  The  other  defendants  are  alleged  to  be  the 
officers  and  directors  of  the  corporation  who  reside  in  Massachusetts, 
and  they  have  been  personally  served  with  process,  and  have  ap- 
peared. The  case  would  perhaps  have  been  presented  more  satis- 
factorily if  the  bill  had  contained  a  fuller  statement  of  the  law  of 
Ohio,  and  had  set  out  the  statutes  of  that  State  in  terms,  because 
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the  law  of  Ohio  is  a  fact,  although  the  conBtmction  of  its  statateB 
is  for  the  court,  and  whatever  knowledge  we  may  have  of  that  law 
beyond  the  allegations  of  the  bill,  we  cannot  use  it  for  the  purpose 
of  deciding  the  case. 

It  appears  by  the  bill  that  in  the  proceedings  in  the  Ohio  courts, 
the  corporation  and  all  its  stockholders  who  are  liable  must  be  made 
parties  defendant;  that  the  stockholders  who  are  liable  are  not  only 
those  who  appear  on  the  books  of  the  corporation  to  be  stockholders, 
but  those  who  are  equitable  owners  of  the  stock;  and  that  each  of 
such  stockholders  is  liable,  in  addition  to  his  stock,  to  an  amount 
equal  to  the  stock  ^  for  the  payment  of  the  debts  and  liabilities  of  t  he 
corporation."  The  bill  does  not  allege  that  those  only  who  were  stock- 
holders on  the  day  when  the  judgment  was  rendered,  or  at  any  other 
time,  are  liable,  but  it  asks  that  the  defendants  may  be  compelled  to 
disclose  the  names  and  residences  of  all  persons  who  were  stock- 
holders, legal  or  equitable,  before  or  on  the  day  when  the  judgment 
was  rendered,  and  of  all  persons  who  have  became  stockholders  since 
that  day,  with  the  amount  of  stock  held  by  each,  and  *^  how  long 
each  held  the  same."  The  bill  does  not  allege  that  the  defendants 
at  any  time  were  stockholders,  or  that  the  law  of  the  State  of  Ohio 
requires  that  the  officers  and  directors  of  a  corporation  shall  be 
stockholders.  It  does  not  allege  that  the  courts  of  Ohio  hare  not 
power  to  compel  disclosure  from  the  defendants,  if  they  could  be 
brought  before  the  courts  of  that  State^  or  what,  if  any,  provisions 
are  made  by  the  laws  of  that  State  for  the  purpose  of  ascertaining 
the  stockholders  who  are  liable.  The  bill  alleges  that  **  there  is  no 
officer  of  the  defendant  corporation,  or  person,  or  book,  or  paper, 
within  the  jurisdiction  or  control  of  any  of  the  courts  of  Onio,  from 
whom  or  from  which  the  information  sought  by  this  bill,  or  any 
part  thereof,  can  in  fact  be  obtained  ;  * .  *  *  that  all  of  said 
officers,"  by  which  is  meant  all  of  the  defendants,  ''  reside  in  Bos* 
ton,  within  the  jurisdiction  of  this  court ;  that  the  said  railroad 
company  has  its  only  office  for  the  transfer  of  stock  in  said  Boston; 
that  all  the  books  for  the  transfer  of  stock,  and  all  books  which 
show  the  shareholders  in  said  railroad  company,  are  in  said  Boston, 
and  are  in  the  possession  or  under  the  control  of  the  aforesaid 
officers,  or  some  of  them  ;  that  a  majority  of  the  board  of  directors 
of  said  railroad  company  reside  in  said  Boston  ;  and  that  all  the 
directors,  and  all  the  other  principal  officers  of  said  railroad  com- 
pany, reside  outside  the  State  of  Ohio." 
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Taking  all  the  allegations  of  the  bill  together,  we  think  it  appears 
that  the  sole  difficalty  which  the  plaintiff  encounters  is  that  the 
<x>art8  of  Ohio  are  powerless  to  compel  the  disclosure  it  seeks,  be- 
eaose  all  the  officers  of  the  corporation  reside  without  that  State, 
and  all  the  books  of  the  corporation  are  in  the  possession  of  the 
offioexBj  or  of  some  of  them,  and  are  also  without  that  State. 

The  obligation  imposed  by  the  statutes  of  Ohio  upon  the  stock- 
holders for  the  purpose  of  securing  the  payment  of  the  debts  of  the 
corporation  is  quasi  ex  contractu.  It  must  be  taken  that  all  persons 
who  become  stockholders  in  an  Ohio  corporation  know  the  law 
under  which  the  corporation  is  organized,  and  assent  to  the  lia- 
bility which  that  law  imposes  upon  stockholders,  and  that  all  per- 
sons who  deal  with  the  corporation  rely  upon  the  liability  of  the 
stockholders  as  security  for  the  payment  of  whatever  debts  may  be 
due  them  from  the  corporation.  It  is  for  the  people  or  the  legis- 
lature of  each  State  to  determine  to  what  extent,  if  at  all,  the  stock- 
holders of  corporations  created  by  the  laws  of  that  State  shall  be 
liable  for  the  debts  of  such  corporations.  It  was  early  the  policy 
<of  Massachusetts  to  make  every  stockholder  liable  to  have  his  prop- 
erty taken  to  satisfy  a  judgment  against  a  Massachusetts  corpora- 
tion of  which  he  was  a  member  ;  see  Child  v.  Boston  <t  Fairhaven 
Iron  WorkSy  137  Mass.  516 ;  s.  c,  50  Am.  Bep.  328 ;  and  although 
this  policy  has  now  been  changed,  and  the  liability  restricted  to 
specific  cases,  and  to  corporations  of  a  particular  character,  yet 
there  is  nothing  in  the  laws  of  Ohio,  as  stated  in  the  bill,  that  is  so 
opposed  to  the  general  policy  of  our  laws  that  even  citizens  of  Mas- 
sachusetts,  who  voluntarily  have  become  stockholders  in  Ohio  cor- 
porations, should  not  be  held  to  perform  the  obligations  imposed 
by  those  laws.  The  difficulty  which  courts  find  in  dealing  with 
foreign  corporations  in  matters  relating  to  their  internal  affairs  and 
management,  the  impossibility  of  compelling  persons  to  perform 
their  obligations,  unless  either  the  bodies  or  the  property  of  such 
persons  can  be  attached,  the  intimate  relations  existing  between 
the  States  of  the  United  States,  and  the  well-known  fact  that  cor- 
porations are  frequently  organized  by  the  citizens  qf  one  State  under 
the  laws  of  another  and  the  principal  offices  of  the  corporations 
kept  in  a  State  other  than  that  of  their  creation,  all  induce  us  to 
give  whatever  aid  the  principles  of  law  permit  to  persons  who  are 
endeavoring  to  enforce  the  obligations  which  attach  to  stockholder 
in  foreign  corporations. 
VOL.  LIX  — 18 
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Oar  Btatates,  in  cases  where  the  stockholders  are  liable  for  the 
debts  of  a  Massachusetts  corporation,  require  that  the  clerk  or  other 
officer  having  charge  of  the  records  shall  furnish  to  a  judgment- 
creditor  of  the  corporation  a  certified  list  of  the  names  of  the  stock- 
holders. Pub.  Stats.,  chap.  106,  §§  (>3,  83  ;  see  chap.  lOfi^,  §  26.  And 
if  the  officers  and  records  were  beyond  the  reach  of  the  process  of 
our  courts,  the  aid  of  courts^  of  other  jurisdictions  might  be  neces- 
sary to  make  the  remedy  provided  by  our  statutes  effectual. 

This  court  does  not  take  jurisdiction  of  a  suit  to  enforce  this  lia- 
bility of  stockholders  in  a  foreign  corporation,  not  because  it  would 
be  a  suit  to  enforce  a  penalty,  or  a  suit  opposed  to  the  policy  of 
our  laws,  but  because  it  is  a  suit  against  a  foreign  corporation  which 
involves  the  relation  between  it  and  its  stockholders,  and  in  which 
complete  justice  only  can  be  done  by  the  courts  of  the  jurisdiction 
where  the  corporation  was  created.  The  procedure  is  in  the  nature 
of  a  partial  liquidation  of  the  affairs  of  a  corporation  under  the 
statutes  of  the  State  which  created  it,  and  it  resembles  the  pro- 
ceedings under  our  statutes  for  enforcing  the  liability  of  the  officers 
or  members  of  manufacturing  corporations,  or  for  winding  up  in- 
solvent banks  and  mutual  insurance  companies.  If  an  assessment 
is  to  be  laid  upon  the  members  or  stockholders,  or  a  contribution 
enforced  from  them,  according  to  the  law  of  the  State  under  which 
the  corporation  is  created,  the  courts  of  that  State  alone  can  afford 
complete  and  effectual  judicial  relief. 

The  question  is  whether  the  plaintiff's  bill  states  a  case  in  which 
*'a  discovery  may  be  lawfully  required  according  to  the  course  of 
proceedings  in  equity."    Pub.  Stats.,  chap.  151,  §  2,  cl.  14. 

It  is  conceded  that  the  primary  object  of  discovery  was  to  obtain 
admissions  from  a  party  which  could  be  used  as  evidence  against  him, 
and  that  the  general  rule  was  that  discovery  could  not  be  had  from 
a  person  who  had  no  interest  in  the  litigation,  and  who  could  be 
called  as  a  witness.  In  suits  against  a  corporation,  as  it  answered 
under  its  common  seal,  and  not  under  oath,  the  practice  was  early 
established  of  making  one  or  more  of  its  officers  or  members  co- 
defendants,  and  of  compelling  them  to  make  disclosure  of  such 
facts  within  their  knowledge  as  the  corporation,  if  a  natural  per- 
son, could  have  been  compelled  to  disclose,  although  their  answers 
could  not  be  used  as  evidence  against  the  corporation.  Their  ans- 
wers enabled  the  plaintiff  to  ascertain,  in  advance  of  a  trial,  what 
the  facts  within  their  knowledge  were,  and  to  propound  proper  in- 
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terrogatories  to  them  or  to  other  penanB  as  witnefiaea.     Wright  y. 
Dame,  1  Mete.  237. 

In  Queen  of  Portugal  y.  Olyn,  7  OL  &  Fin.  466,  one  Soares  had 
brought  an  action  against  Olyn  and  others  on  certain  bills  of  ex- 
change, and  the  defendants  in  that  action  brought  a  bill  in  eqnitj 
against  Soares  and  the  queen  of  Portugal  for  discoyery  to  aid  them 
in  the  defense  of  the  action,  and  alleged,  among  other  things,  that 
Soares  held  the  bills  as  the  agent  of  the  queen.  The  queen  demur- 
red to  the  bill,  and  the  demurrer  was  allowed,  on  the  ground  that 
discovery  could  not  be  had  from  persons  interested  in  the  subject 
of  a  pending  action  at  law  who  were  not  parties  of  record  in  that 
action;  and  a  distinction  was  taken  between  bills  for  relief  and 
discoyery,  and  bills  for  discoyery  only.  It  was  howeyer^  there  said 
by  Lord  Chancellor  Cottbnham,  that  *'  the  cases  of  officers  of  cor* 
porations  stand  on  principles  entirely  peculiar  to  themselyes,  and 
haye  obyiously  no  application  to  the  present  case.'' 

In  bills  for  relief,  persons  other  than  the  principal  defendants,, 
who  were  connected  with  the  subject  of  the  suit,  or  are  in  posses- 
sion of  documents  which  concern  the  litigation,  haye  sometimes 
been  made  parties  for  the  purpose  of  obtaining  a  discoyery  of  facts 
and  documents  from  them,  and  discoyery  is  also  had  from  the 
defendants  of  the  names  of  other  persons  who  are  interested  in  the^ 
subject  of  the  suit,  if  it  is  necessary  to  make  them  parties  in  order 
that  the  decree  may  be  complete  and  effectual;  and  in  bills  in 
equity  to  collect  a  judgment  obtained  at  law,  on  which  an  execution 
has  been  returned  unsatisfied,  discoyery  has  been  had  of  the  prop- 
erty of  the  defendants,  and  incidentally  of  persons  in  whose  posses* 
don  the  property  is,  in  order  to  subject  it  to  the  payment  of  the 
plaintiff's  judgment.  Under  recent  British  statutes,  this  jurisdic-  * 
tion  is  exercised  liberally  by  interrogatories  to  parties,  or  by 
orders  in  the  suit.  Dizon  v.  Fraser,  L.  R,  2  Eq.  497;  Sherlock  y. 
Disney,  13  Ir.  Eq.  233;  Hambrook  y.  SmWi,  17  Sim.  209;  Rawline 
y.  Daltofiy  3  Y.  &  C.  447;  Macclesfield  y.  Davis,  3  V.  &  B.  16;  Han-- 
9ocks  y.  Ldblache,  3  C.  P.  D.  197;  Bovill  y.  Ooioan,  15  W.  R.  608; 
Header  y.  Isle  of  Wight  Ferry  Co,,  9  W.  E,  750.  See  also  Bay 
State  Iron  Co.  y.  Ooodall,  39  N.  H.  223. 

The  present  case  must  be  determined  by  the  principles  declared 
in  the  few  cases  where  the  plaintiff  does  not  know  the  names  of  the 
persons  against  whom  he  intends  to  bring  a  suit,  and  brings  a  bill 
igvnst  persons  who  stand  in  some  relation  to  them,  or  to  their 
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property,  in  order  to  discoyer  who  the  persons  are  against  whom  he 
may  proceed  for  relief. 

It  seems  to  be  settled  that  a  bill  will  lie  against  a  corporation  and 
its  officers,  to  compel  a  discoyery  from  the  officers,  to  aid  a  plaintifF 
or  a  defendant  in  maintaining  or  defending  a  suit  brought  against 
•or  by  the  corporation  alone.  McGomb  y.  Chicago^  8L  Louis  d  New 
Orleans  Railroad,  19  Blatchf.  69;  Oosta  Rica  y.  Brlafigsr,  1  Oh. 
Diy.  171;  GlasseoU  y.  Copper  Miners^  Co.,  11  Sim.  305;  Moodalay  ▼. 
Morion,  1  Bro.  0.  G.  469;  MaeOregor  y.  Bast  India  Co.,  %  Sim. 
452;  BoUon  y.  Liverpool,  1  Myl.  &  E.  88.  See  Colgate  y.  Ootn- 
pagnie  Francaise  du  TeUgraphe,  23  Fed.  Bep.  82. 

It  is  settled  that  a  bill  of  discoyery  may  be  maintained,  to  aid  the 
plaintifF  in  a  suit  which  he  intends  immediately  to  bring,  as  well  as 
in  a  suit  already  sought,  it  the  bill  discloses  a  cause  of  action,  and 
the  difficult  question  is,  under  what  circumstances  such  a  bill  may 
be  maintained  for  the  purpose  of  ascertaining  the  proper  parties 
against  whom  the  suit  should  be  brought. 

In  Mayor  of  London  y.  Levy,  8  Ves.  398,  upon  demurrer  to  the 
bill,  the  argument  was  upon  the  question  whether  the  facts  stated 
would  subject  the  defendants  to  an  indictment  or  a  penalty,  and 
the  demurrer  was  allowed,  on  the  ground  that  the  bill  did  not 
*^  state  who  are  the  persons  against  whom  the  action  is  to  be  brought/' 
nor  was  it  a  bill  stating  ''such  circumstances  as  may  enable  the 
<x>urt,  which  must  be  taken  to  know  the  law,  and  therefore  the 
liabilities  of  the  defendants,  to  judge;  but  stating  circumstances, 
and  ayerring,  that  you  haye  a  right  to  an  action  against  the  defend- 
ants or  some  of  them."  But  the  facts  of  that  case  were  not  such 
as  required  the  court  to  oyerrule  the  old  cases  of  Standen  y.  BuUock, 
'Toth.  (ed.  1671)  71;  Heathcoate  y.  Fleete,  2  Vem.  442;  Morse  y. 
Buchworth,  2  Vem.  443,  and  Moodaly  y.  Moreton,  2  Dick.  652,  nor 
were  these  cases  noticed  in  the  opinion.  Whether  these  decisions 
would  now  be  followed  in  like  cases  need  not  be  determined.  The 
recent  decision  of  Vice-Chancellor  Hall  in  Orr  v.  Diaper,  4  Ch. 
Diy.  92,  shows  that  under  some  circumstances,  discoyery  may  be  had 
for  the  purpose  of  ascertaining  the  persons  against  whom  the  plain- 
tifF may  bring  a  suit,  although  he  does  not  allege  that  he  has  a  cause 
of  action  against,  or  intends  to  sue,  the  persons  who  are  the  defend- 
ants in  the  proceedings  for  discoyery.  See  The  Murillo,  28  L.  T. 
^N.  S.)  374,  and  Hoppoch  y.  United  New  Jersey  Railroad,  12  0. 
E.  Oreen,  286,  and  1  Stew.  (N.  J.)  261. 
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It  is  clear  that  courts  do  not  compel  discovery  from  persous  who 
sustain  no  other  relation  to  the  contemplated  litigation,  or  to  the 
sabject  of  the  suit,  than  that  of  witnesses,  and  it  is  also  clear  that  a 
bill  for  discovery  cannot  be  used  to  enable  a  plaintiff  to  fish  for 
information  of  any  causes  of  action  he  may  have  against  other  per- 
sons than  the  defendants.  See  TweUs  v.  Chsten,  1  Pars.  Sel.  Cas. 
373.  But  when  a  plaintiff  has  a  cause  of  action  against  persons  who 
are  defined,  either  by  statute,  or  by  their  relations  to  property  or  to 
a  business  by  the  management  of  which  the  plaintiff  has  suffered 
injury,  and  the  names  and  residences  of  these  persons  are  unknown, 
to  him,  it  is  not  clear  that  there  may  not  be  such  a  state  of  facts, 
that  a  court  ought  to  compel  a  discovery  of  the  names  and  residences: 
of  these  persons  from  their  agents  in  charge  of  the  property  or  busi- 
ness, and  the  decisions  recognize  that  this  may  sometimes  be  done. 

In  the  present  case,  it  is  the  duty  of  the  corporation  to  pay  the 
plaintiff's  judgment,  if  it  have  sufficient  assets;  a  part  of  its  assets 
for  that  purpose  is  the  liability  of  its  stockholders;  the  corporation 
acts  only  through  its  directors  and  other  principal  officers,  and  it  is 
necessary  that  the  plaintiff,  in  order  to  enforce  the  liability  of  tho 
stockholders,  and  thus  obtain  satisfaction  of  its  judgment,  should 
bring  suit  against  the  corporation  and  all  its  stockholders,  and  tho 
plaintiff,  except  by  discovery,  cannot  ascertain  who  these  stock* 
holders  are.  We  can  have  no  doubt  that  if  the  principal  suit  conld 
be  brought  here,  the  plaintiff  could,  either  in  that  suit  or  by  a  bill 
for  discovery,  obtain  from  the  officers  of  the  corporation  a  discovery 
of  what,  from  the  books  of  the  corporation  or  their  own  official 
knowledge,  they  could  disclose  of  the  names  and  residences  of  the 
stockholders  who  were  liable  to  contribute  toward  the  payment  of 
the  plaintiff's  judgment.  A  court  of  equity  would  not  permit  tho 
remedy  intended  by  the  statutes  to  be  made  unavailing  by  the  refusal 
of  the  corporation,  acting  through  its  officers,  to  disclose  who  its 
stockholders  were,  even  if  the  officers  were  not  expressly  required 
by  statute  to  disclose  them. 

Bat  it  is  argued  by  the  defendants,  that  this  court  will  not  com- 
pel discovery  in  aid  of  a  foreign  tribunal;  and  they  rely  upon  Bent 
V.  Toung,  9  Sim.  180,  and  Reiner  v.  Salisbury,  2  Gh.  Div.  378. 
BwiU  V.  T<mngj  was  apparently  decided  on  three  grounds,  first,  that 
it  did  not  appear  that  the  plaintiff  could  not  obtain  relief  by  filing 
a  bill  for  that  purpose  in  the  English  courts;  secondly,  that  it  did 
not  appear  that  the  court  in  Surinam  could  not  compel  the  discov 
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•ery  sought;  and  thirdly,  that  in  the  contemplation  of  the  Court 
of  Chancery,  eyery  foreign  conrt  is  an  inferior  coort,"  and  there- 
fore the  case  was  within  the  role  that  the  Court  of  Chancery  will 
not  compel  discoyery  in  aid  of  an  action  in  the  inferior  courts  of 
England,  and  it  was  suggested,  that  although  the  defendant  was  a 
resident  of  England,  and  had  neyer  been  resident  in  Surinam, 
'^  non  constat  therefore "  that  he  ''  may  not  be  in  Surinam  when 
the  suit  there  is  commenced."  The  first  two  reasons  are  cogent; 
the  last  reason  and  suggestion  do  not  require  serious  consideration. 
Reiner  v.  Salisbury  was  decided,  on  the  grounds  that  the  suit  for 
the  recovery  of  the  land  must  be  brought  in  India;  that  the  de- 
fendant, the  secretary  of  state  for  India  in  council,  was  in  India  as 
well  as  in  England,  and  could  be  sued  in  India;  and  that  the 
plaintiff  would  hare  the  same  right  to  discovery  from  him  in  India 
as  in  England. 

In  Mitchell  y.  Smith,  1  Paige,  287,  a  bill  was  maintained  in  the 
Court  of  Chancery  of  New  York  for  the  discovery  of  matters  in  aid 
of  the  defense  of  an  action  at  law  brought  in  Connecticut. 

In  Burgess  y.  Smith,  2  Barb.  Ch.  276,  it  is  said:  ''  This  court 
has  jurisdiction,  and  will  entertain  a  bill  of  discovery  in  aid  of  the 
prosecutioD  of  a  ciyil  suit,  in  a  sister  State,  or  in  a  foreign  tribunal, 
or  in  a  court  of  the  United  States.'' 

In  modem  times  it  is  the  policy  of  States  to  afford  aid  to  foreign 
tribunals  in  the  taking  of  testimony  to  be  used  in  suits  pending 
there.  Our  statutes  make  proyision  for  compelling  a  witness  to 
l^iye  his  deposition  in  a  cause  pending  in  a  court  in  ^*  any  other 
State  or  government.''  Pub'.  Stats.,  chap.  169,  §  44;  see  U.  S.  Stat, 
of  March  3,  1863;  Ponsford  v.  (f  Connor,  6  M.  &  W.  673. 

The  jurisdiction  which  courts  of  equity  exercise  as  ancillary  to 
that  of  other  courts  is  not,  either  on  principle  or  authority,  confined 
to  other  courts  of  the  same  State.  A  receiver  has  been  appointed 
to  collect  or  to  preserve  property  pending  litigation  in  -a  foreign 
court,  and  an  injunction  has  been  granted  a^inst  transferring 
property  until  the  title  could  be  determined  in  a  foreign  court. 
Transatlantic  Co.  y.  Pietroni,  Johns.  Eng.  Ch.  604. 

In  the  present  case,  the  fact  that  all  the  officers  and  all  the  books 
of  the  corporation  are  without  the  State  of  Ohio  makes  it,  as  the 
bill  alleges,  impossible  for  the  plaintiff  to  obtain  the  discovery  in 
the  Ohio  courts;  and,  as  we  think  the  plaintiff  is  entitled  to  discov- 
ery from  the  officers  of  the  corporation,  we  are  of  opinion  that  a 
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fain  for  disooyerj  may  be  maintained  here,  where  the  officers  and 
books  of  the  corporation  are.  The  defendants  demur  to  the  whole 
bill,  and  if  the  plaintiff  is  entitled  to  any  of  the  discovery  it  seeks, 
the  demarrer  must  be  orerraled.  We  think  that  at  least  a  case  is 
stated  for  the  discorery  of  the  names  and  residences  of  the  persons 
who,  as  stockholders,  are  liable  by  the  laws  of  Ohio  to  contribate 
toward  the  payment  of  the  plaintiff^s  judgment,  and  of  the  amount 
of  stock  held  by  each,  so  far  as  this  appears  on  the  books  of  the 
corporation,  or  has  become  officially  known  to  the  defendants  while 
they  were  acting  as  such  officers.  MeComb  T.  Chicago,  St.  LauU 
4k  New  Orleans  Railroad^  ubi  svpra. 

Demurrer  overruled. 


Wood  t.  QKAraa. 

i 
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Jlrits  impriaonment'^  abuse  €f  legal  proeeet. 

Am  Mtton  for  fUae  impriaonment  wiU  Ue  for  the  misuse  or  abuse  of  regnlsf 

legal  process. 

rpHB  opinion  states  the  case.     The  plaintiff  had  judgment  below. 

B.  Wadleigh  and  P.  E.  Tucker,  for  defendants. 
A.  W.  Boardman,  for  plaintiff. 

C.  AlleX;  J.  The  three  counts  of  the  declaration  are  treated 
by  the  counsel  for  the  defendants  as  being  counts  respectively  for 
malicious  prosecution,  for  false  imprisonment,  and  for  abuse  of 
criminal  process;  and  the  trial  appears  to  have  proceeded  on  that 
ground.  No  question  as  to  the  form  of  the  declaration  has  been 
raised.  The  court  correctly  ruled,  upon  the  request  of  the  defend- 
ants, that  upon  the  evidence,  the  plaintiff  could  not  maintain  an 
action  for  malicious  prosecution,  the  prosecution  not  having  been 
brought  to  a  termination.  The  principal  questions  arise  upon  the 
other  requests  by  the  defendants  for  instructions. 

The  court  declined  to  rule,  that  upon  the  evidence,  the  plaintiff 
oould  not  maintain  an  action  for  false  imprisonment  against  either 
of  the  defendants.     No  action  would  lie  for  false  imprisonment  by 
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reason  of  what  was  done  in  parsnance  of  the  warrant  of  the  goyer-^ 
nor  in  the  extradition  of  the  plaintiff  from  Massachusetts  to  New 
Uampshire,  or  of  what  was  done  in  parsoance  of  any  lawful  precept 
issued  upon  the  indictment  in  New  Hampshire;  but  if  acts  were 
done  in  excess  of  what  was  authorized,  and  if  the  process  of  the 
law  was  abused,  the  remedy  might  be  by  an  action  for  false  im- 
prisonment. The  court  therefore  properly  declined  to  adopt  the 
language  of  the  defendants'  second  request,  and  all  the  rights  of 
the  defendants  in  respect  to  this  were  sayed  by  the  course  of  the 
instructions  in  relation  to  the  wrongful  use  of  process  already  com- 
menced. 

There  is  no  doubt  that  an  action  lies  for  the  malicious  abuso 
of  lawful  process,  ciyil  or  criminal.  It  is  to  be  assumed,  in  such, 
a  case,  that  the  process  was  lawfully  issued  for  a  just  cause,  and 
is  yalid  in  form,  and  that  the  arrest  or  other  proceeding  upon 
the  process  was  justifiable  and  proper  in  its  inception.  But  the 
grievance  to  be  redressed  arises  in  consequence  of  subsequent 
proceedings.  For  example,  if  after  an  arrest  upoa  civil  or  crim- 
inal process  the  person  arrested  is  subjected  to  unwarrantable  in- 
sults and  indignities,  is  treated  with  cruelty,  is  deprived  of  proper 
food,  or  is  otherwise  treated  with  oppression  and  undue  hardship,  he 
has  a  remedy  by  an  action  against  the  officer,  and  against  others  whe 
may  unite  with  the  officer  in  doing  the  wrong.  It  is  sometimes  said 
that  the  protection  afforded  by  the  process  is  lost,  and  that  the  officer 
becomes  a  trespasser  ab  initio.  Esty  v.  Wilmot^  15  Gray,  168;  MaUcffm 
y.  Spoor,  12  M^tc.  279;  8.  c,  46  Am.  Dec.  675.  This  rule  however 
is  somewhat  technical  and  is  hardly  applicable  to  others  than  the 
officer  himself.  But  the  principle  is  general  and  is  applicable  to 
all  kinds  of  abuses  outside  of  the  proper  service  of  lawful  process,, 
whether  civil  or  criminal,  that  for  every  such  wrong  there  is  a  rem- 
edy, not  only  against  the  officer  whose  duty  it  is  to  protect  the  per- 
son under  arrest,  but  also  against  all  others  who  may  unite  with 
him  in  inflicting  the  injury.  Perhaps  the  most  frequent  form  of 
such  abuse  is  by  working  upon  the  fears  of  the  person  under  arrest 
for  the  purpose  of  extorting  money  or  other  property,  or  of  com- 
pelling him  to  sign  some  paper,  to  give  up  some  claim,  or  to  do 
some  other  act,  in  accordance  with  the  wishes  of  those  who  have 
control  of  the  prosecution.  The  leading  case  upon  this  subject  is 
Orainger  v.  HtU,  4  Bing.  (N.  0.)  212,  where  the  owner  of  a  vessel 
was  arrested  on  civil  process,  aud  the  officer,  acting  under  the  d^ » 
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lectioiiB  of  the  plaintifb  in  the  suit,  used  the  process  to  compel  the 
defendant  therein  to  giro  np  his  ship's  register,  to  which  they  had 
no  right.     He  was  held  entitled  to  recoyer  damages,  not  for  mali- 
cioaaly  patting  the  process  in  force,  but  for  maliciously  abasing  it, 
to  effect  an  object  not  within  its  proper  scope.    In  Page  y.  Gush" 
i^y  38  Me.  523,  the  same  doctrine  was  held  applicable  to  the  abuse 
of  criminal  process.     Ilolley  y.  Jftx,  3  Wend.  350,  is  to  the  same 
effect,  and  it  was  held  that  an  action  for  false  imprisonment  will 
lie  against  an  officer  and  a  complainant  in  a  criminal  prosecution^ 
where  they  combine  and  extort  money  from  a  person  accused,  by 
operating  upon  his  fears,  though  the  person  was  in  the  custody  of 
the  officer  under  a  valid  warrant,  issued  upon  a  charge  of  felony. 
The  case  of  Baldwin  y.  Weed,  17  Wend.  224,  was  an  action  for 
false  imprisonment.  The  plaintiff  had  been  indicted  in  New  York; 
he  was  arrested  in  Vermont  and  carried  to  New  York  for  trial.  The 
defendant  Weed  procured  the  requisition,  was  present  at  the  arrest, 
and  caused  the  plaintiff  to  be  put  into  irons,  with  the  purpose  to 
secure  two  small  debts.    The  plaintiff  executed  to  Weed  a  bond 
for  the  delivery  of  property  mncli  in  excess  of  the  debts.     The 
action  for  malicious  prosecution  failed,  but  the  court  (Nslbon,  0. 
J.)  declared  that  an  action  of  trespass,  assault  and  false  imprison- 
ment should  have  been  brought,  and  was  the  appropriate  remedy 
for  the  excess  of  authority  and  abnse  of  the  process;  and  intimated 
to  the  plaintiff  to  amend  his  pleadings  accordingly.   See  also  CarU^ 
ion  y.  Taylor,  50  Vt.  220;  Maym-  v.  Walter,  64  Penn.  St.  283.    On 
similar  grounds  an  officer  becomes  responsible  in  damages  for  abuse 
of  process,  or  as  trespasser  ab  initio  by  reason  of  such  abuse,  who 
omits  to  give  an  impounded  beast  reasonable  food  and  water  while 
under  his  care;  Adams  y.  Adams,  13  Pick.  384;  or  who  stays  too 
long  in  a  store  where  he  has  attached  goods;  Rowley  v.  Riee,  11 
Hetc.  337;  Williams  y.  Pofoell,  101  Mass.  467;  s.  c,  3  Am.  Bep* 
396;  Davis  v.  Stone,  120  Mass.  2:^8;  or  who  keeps  a  keeper  too 
long  in  possession  of  attached  property;  Cutter  y.  Howe,  122  Mass. 
541;  or  who  places  in  a  dwelling-house  an  unfit  person  as  keeper,, 
against  the  owner's  remonstrance.    Malcom  v.  Spoor,  ubi  supra. 

In  various  other  cases,  where  it  has  been  said  that  the  only  rem- 
edy was  by  an  action  for  malicious  prosecution,  the  whole  grievance 
complained  of  consisted  in  the  original  institution  of  the  process, 
and  no  abnse  in  the  mere  manner  of  serving  it  was  alleged.  Such 
cases  are  Mullen  y.  Brown,  138  Mass.  114;  Hamilburgh  v.  Shepard„ 
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iX9  Mass.  30;  Coupal  t.  Ward,  106  Mass.  289;  and  (TBrien  n 
Patty,  lOS  Mass.  300;  8.  c,  8  Am.  Bep.  329.  The  case  of  HadiseU 
V.  King,  6  Allen,  58«  was  troTer  for  the  conyersion  of  property 
which  the  plaintiff  conyeyedto  the  defendant  under  alleged  daresB^ 
In  Taylor  t.;  Jacquenii  106  Mass.  291,  the  question  arose  in  another 
form,  the  action  being  on  a  promissory  note,  in  defense  to  which 
the  defendant  alleged  that  his  signature  was  procured  by  duress. 

In  examining  the  instructions  of  the  learned  judge  to  the  jury 
in  the  present  case  no  error  is  found.  He  made  a  careful  discrimi'^ 
nation  between  the  remedy  for  a  malicious  prosecution  and  that 
for  a  malicious  abuse  of  process  in  the  manner  of  executing  it.  He 
instructed  them  explicitly  that  no  damages  should  be  given  for  any 
thing  which  occurred  before  the  process  was  used  at  all  by  the  officer, 
but  only  for  what  occurred  after  it  began  to  be  used  upon  the  plaintiff, 
and  after  it  began  to  be  wrongfully  used  for  the  purpose  of  collecting 
the  defendant's  debt,  and  so  used  with  their  participation,  by  their 
direction,  or  under  their  influence.  He  told  them  also,  in  effect^ 
that  it  must  be  proved  that  the  defendants,  by  influence  which 
they  were  able  to  exert,  or  otherwise,  actively  used  the  prosecutioii 
as  a  means  of  getting  their  debt;  and  this  he  afterward  explained 
and  enforced  by  saying  that  it  must  be  an  influence  which  they 
brought  to  bear  in  some  way  upon  those  in  charge  of  the  proceed- 
ings. Under  these  instructions  the  jury  could  not  properly  hold 
the  defendants  responsible  for  merely  setting  the  criminal  law  in 
motion,  and  arresting  the  plaintiff,  and  holding  him  in  custody 
until  his  discharge;  but  only  for  some  distinct  act  or  omission, 
which  amounted  to  a  misuse  or  abuse  of  the  process  after  it  had 
issued,  some  indignity  or  oppression  beyond  the  mere  fact  of  arrest 
and  detention,  some  separate  pressure  to  compel  him  to  make  tha 
settlement. 

[On  another  point] 

XscpptianM  suitained. 
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A  eontrad  by  which  an  attomej  depends  on  the  oontingenej  of  saeoMB  for 
payment  for  all  serrioes,  and  the  client  agrees  to  famish  eyidence  and  pay 
all  aetoal  costs,  and  that  the  attorney  shall  be  entitled  to  large  and  libend 
fees,  not  to  exceed  fifty  per  cent  of  the  amount  collected,  is  not  champertona 
nor  Yoid  for  maintenance. 

ACTION  for  attorney's  senrices.     The  opinion  stfttes  the  OMfti 
The  defendant  had  judgment  below. 

/.  L.  Thomdih$  S  N.  Motm^  for  plaintifl. 
J.  BenneU  d  E.  0.  CaoJce,  for  defendants. 

W.  AlIiEK^  J.  This  is  an  action  by  an  attorney  at  law  to 
leooTer  for  professional  serrices.  The  only  question  argued  is, 
whether  the  services  were  rendered  under  a  contract  illegal  for 
champerty  or  maintenance^  so  that  no'  compensation  can  be  recoy- 
ered  for  them. 

The  parties  were  residents  of  this  Commonwealth.  The  defend- 
ants were  children  of  a  father  who  had  been  a  stranger  to  his 
family  for  years.  They  earned  their  living  as  domestic  servants, 
and  one  or  both  of  them  had  lived  in  the  family  of  which  the 
plaintiff  was  a  member,  and  had  known  him  from  boyhood.  They 
heard  that  their  father  had  died  in  New  Hampshire,  leaving  prop- 
erty there,  and  consulted  the  plaintiff  in  regard  to  recovering  it, 
and  gave  him  a  power  of  attorney  to  collect  their  shares  of  it. 
They  had  no  means  except  their  earnings,  and  were  unable  to 
defray  the  expense  of  legal  proceedings.  The  plaintiff  orally  agreed 
with  them  to  take  charge  of  their  case  upon  the  terms  that  they 
should  furnish  money  for  all  actual  expenses,  and  that  in  the  event 
of  success,  he  should  charge  more  for  his  services  than  if  he  was 
sure  of  his  pay  in  the  outset.  The  plaintiff  rendered  services  under 
this  agreement. 

The  defendants'  case  was  tried  in  the  Probate  Oonrt  in  New 
Hampshire,  and  a  decision  rendered  adverse  to  them,  and  an  appeal 
was  taken  to  the  Supreme  Oourt.     Pending  this  appeal,  there  was 
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some  differenoe  between  the  defendants  and  the  counsel  employed 
in  New  Hampshire,  and  he  withdrew  from  the  case,  bat  was  per- 
suaded by  the  plaintiff  to  return;  and  in  oousequenoe,  a  written 
agreement  was  signed  by  the  defendants,  which  recited  that  they 
had  retained  the  plaintiff  and  authorized  him  to  retain  counsel  in 
Kew  Hampshire,  and  that ''  said  counsel  and  attorney  are  to  depend 
upon  the  contingency  of  success  for  the  fees  for  all  services  ren- 
dered in  and  about  said  prosecution.''  The  contract  also  contained 
the  agreement  that  the  plaintiff  and  the  counsel  employed  *'  shall 
in  view  of  the  uncertainty  of  the  result  in  their  payment  be  entitled 
to  Tery  large  and  liberal  fees,  in  no  CTent  to  exceed  fifty  per  cent  of 
the  amount  collected  by  them,  and  that  we  [the  defendants]  will  fur- 
nish all  the  eTidence  and  pay  all  the  actual  costs  in  the  prosecution 
of  said  claims.''  The  defendants  afterward,  without  notice  to  the 
plaintiff,  employed  other  counsel,  and  on  trial,  recoTered  $9,300. 

According  to  the  terms  of  this  agreement,  the  plaintiff  could 
unquestionably  haye  maintained  an  action  against  the  defendants 
for  his  fees,  if  successful  in  the  suit.  In  that  event,  he  '*  is  to  be 
entitled  to  very  large  and  liberal  fees,''  for  which  he  would  have  a 
right  of  action  against  the  defendants.  This  is  inconsistent  with  a 
champertous  agreement,  an  essential  element  of  which  is  a  sharing 
in  the  fruits  of  the  litigation.  There  was  no  agreement  that  the 
plaintiff  should  receive  a  share  of  the  amount  recovered  as  com- 
pensation for  his  services.  It  is  immaterial  that  the  avails  of  the 
suit  were  the  means  or  the  security  on  which  he  relied  for  payment, 
if  it  was  to  be  payment  of  a  debt  due  from  the  defendants.  ITiurs^ 
ton  V.  Percivalf  1  Pick.  415;  Lathrop  v.  Amherst  Bank,  9  Mete.  489. 

Ackert  v.  Barker,  131  Mass.  436,  and  Belding  y.  Smyihs,  13& 
Mass.  530,  are  cases  of  champerty,. where  a  part  of  the  amount 
recovered  was  to  be  received  in  compensation  for  services,  and  there 
was  to  be  no  personal  liability.  Where  the  right  to  compensation 
is  not  confined  to  an  interest  in  the  thing  recovered,  but  gives  a 
right  of  action  against  the  party,  though  pledging  the  avails  of  the 
suit,  or  a  part  of  th'm,  as  secnrity  for  payment,  the  agreement  is 
not  champertous.  Tnp^ey  v.  Coifing  I'l  Gray,  420;  Scott  v.  Har9Hon, 
109  Mass.  237;  s.  c,  12  Am.  Rep.  685;  AfcPherson  v.  ChXy  96  U* 
S.  404;  Christie  v.  Sawyer,  44  N.  H.  298;  Anderson  v.  Raddiffe, 
E.,  B.  &  E.  806,  817. 

We  do  not  see  any  thing  in  the  agreement  which  renders  it  void 
for  maintenance.    In  a  sense,  a  lawyer  may  be  said  to  maintain 
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he  fms  Ilk  adfioe  or  amicca»  as  fonneri j 
itenanoe  for  a  lajman  to  do  ao;  boi  sack 
to  be  uikiwfiil,  and  it  would  nov 
novlieiv  be  bdd  to  be  in  ifcsdf  nnlavfnl  for  a  lawjv  to  giro  bis 
ses  to  prancote  a  suit,  witb  the  ondentandiiijp  thai  hid  8er> 
aie  to  be  Iree  nnleoB  BocoesB  shall  gire  to  his  client  the  ability 
to  paj  him,  and  that'in  ^u^'caie  i^^l  ffpect  liberd  foes.  There 
mar  be  arcametanees*  in  whibb  '^jich  a  cq'aiiact  woold  be  medtori* 
ona;  and  thoe  may  be  dicamstanoeB  in  which  i&  np^Jt^^aic^^^d! 
the  woofc  erib  of  maintenanna  Under  what  oiroamaianoe  a  con^ 
tract  d  that  natore  might  be  held  Toid  as  against  pnUic  poUcy,  we 
need  not  consider.  The  contract  nnder  consideration  was  nothing 
more  than  an  agreement  by  the  plaintiff  to  giTehisserricos  without 
diarge  if  the  snit  should  not  be  suooessfnl,  and  an  agreement  by 
the  defendants  to  pay  laige  and  liberal  fees  if  sucoessfol;  and  we 
know  no  authority  and  no  reason  in  public  policy,  why  nnder  the 
relations  and  drenmstanoes  of  the  parties,  it  was  not  a  lawful  con* 
tncty  which  they  had  a  right  to  enter  into.  We  think  that  the 
ruling,  as  matter  of  law^  that  the  action  could  not  be  maintained, 

J^iv  Inlsl  ^iwnlidL 


PaoKAnn  t.  Stdi 

Wkktrjf^pMic  ^figki  rf^  irupam. 

Apenonaiaj,  from  a  boat,  enter  upon  and  wtJk  and  flah  along  the  unlaoloaed 
flats  of  aaoUier,  in  the  sea,  between  high  and  low-water  marie,  and  within 
one  hundred  rods  of  the  npUmd. 

TRESPASS.  The  defendant  landed  upon  the  plaintifTs  flats, 
from  his  boat,  at  low  tide,  and  walked  along  the  narrow  strip 
of  land  between  high-water  mark  and  low-water  mark,  within  one 
hundred  rods  of  the  upland,  and  fished  there,  although  forbidden  by 
the  plaintiff.  The  waters  facing  said  shore  are  the  open,  navigable, 
tidal  waters  of  Buzzard's  bay.     The  plaintiff  had  judgment  below. 

0.  F.  Ohamb&rlayne,  for  defendant. 

IT,  P.  Harriman,  for  plaintiff. 
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Holmes,  J.    It  is  now  well  settled  that  there  is  a  public  right  to 

take  ^hell-fish  on  the  shore  and  flats  below  high- water  mark  and 

within  one  hundred  rods  of  the  upland,  until  the  flats  are  inclosed 

by  the  proprietors.     Weston  y.  Sampson,  8  Gush.  347;  Dunham  t. 

Lamphere,  3  Gray,  268,  271;  Lakeman  v.  Burnham,  7  Gray,  437; 

0  Gray,  526,  527;  Commonwealth  y.  PailejfilZ  Allen^  541,  542; 

Proctor  y.  Wells, X^^^^'^^'^'^'^^Cmiiw^^         y.  Manimon,  136 

•]|[4Ss;45{>/:458.*  QnlT.flif  Vig^t  fatdl^e  shell-fish  is  asserted  on  the 

V  8li%]€r^dun*d'fl[ia£  the  general  right  of  fishing  extends  to  and  in- 

'  eludes  it.     Weston  y.  Sampson  and  Lakeman  y.  Bumham,  ubi 

supra.     The  cases  cited  show  too  plainly  for  further  discussion, 

that  if  there  is  a  right  to  go  upon  flats  and  to  disturb  the  soil  for 

clams,  a  fortiori  there  is  a  right  to  pass  oyer  them  for  fishing,  in 

the  stricter  sense  of  the  word.     The  defendant  did  not  set  netp,  or 

create  any  permanent  obstruction,  as  in  Duncan  y.  Sylvester,  24 

lie.  482;  8.  a^  41  Am.  Dec.  400. 

Bxcspiums  susiained. 


GULLIKS  y.  LOWBLL. 
aM  MiM.  tfL) 

JjfegUffsnee'^eoniribfUarjf^  chad  playing  on  highway —  "trwoeOer." 

A  child  aeyen  years  of  age,  while  walking  in  the  eyening  beside  his  father  on 
a  plank  footway  apon  a  bridge,  which  the  defendant  city  was  boond  to  keep 
in  repair,  stepped  aside  to  clasp  in  sport  a  post  forming  part  of  the  bridge* 
and  fell  through  a  hole  in  the  planking,  eleven  inches  sqaare,  near  the  post, 
not  known  to  either  the  boy  or  his  father,  into  the  water  and  was  drowned* 
The  father  knew  of  the  boy's  intention  to  clasp  the  poet,  and  did  not  forbid 
his  doing  so.    ffM,  not  contribntory  negligence  per  se,    (See  note,  p.  104.) 

ACTION  for  the  loss  of  life  of  the  plaintiffs  intestate  by  negli- 
gence.   The  head-note  states  the  case.    The  plaintiff  had 
judgment  below. 

W*  F.  Courtney,  for  defendant. 

0.  F.  Richardson,  for  plaintiff. 

W.  Allek,  J.  The  only  question  in  these  exceptions  is,  whether 
the  court  erred  in  refusing  to  rule  that  there  was  no  eyidence  of 
due  care  on  the  part  of  the  plaintiff  or  of  his  intestate.     There  waa 
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(Bvidenoe  df  the  conduct  of  the  parties^  and  thai  is  evidence  upon 
the  question  of  due  cfure.  There  was  certainly  direct  eyidence  tend- 
ing to  show,  that  until  the  boy  left  his  father's  side,  an  instant 
before  the  injury,  both  were  in  the  exercise  of  ordinary  care,  and 
from  which,  unless  controlled  by  other  evidence,  a  jury  might  have 
inferred  that  there  had  been  no  niegligence  on  the  part  of  either  of 
them.  The  manner  and  circumstances  in  which  the  plaintiff's 
intestate  left  his  father's  side  form  part  of  their  conduct,  and  of  the 
facts  from  which  their  care  or  negligence  is  to  be  inferred,  unless 
they  were  of  such  a  character  as  to  be  obviously  and  necessarily 
inconsistent  with  ordinary  prudence. 

The  court  cannot  say,  as  matter  of  law,  that  for  a  boy  seven 
years  of  age  to  step  aside  and  clasp  a  post  he  is  passing,  or  for  his 
father,  in  whose  care  he  is,  not  to  forbid  him  to  do  it,  was  negli- 
gence. '  A  jury  would  be  justified  in  finding,  that  under  the  cir- 
cumstances, they  were  acts  natural  and  to  be  expected  in  boys  and 
their  fttthers  of  ordinary  prudence. 

It  is  argued  that  the  boy  was  making  an  unlawful  use  of  the 
highway,  and  that  the  father  was  negligent  in  allowing  it,  and  sev- 
eral cases  are  cited  where  persons  injured  were  debarred  of  their 
remedy  because  making  a  use  of  the  highway  for  which  it  was  not 
intended,  bat  as  applied  to  the  case  at  bar,  they  afford  very  little 
bid  toithe  defendant.       ' 

It  was  decided  in  Blodgett  v.  Boston,  8  Allen>  2i37  (which  is 
affirmed  in  Tighsy,  LotoBll,  ll9  Mass.  472),  that  a  boy  using  the 
highway  solely  for  the  purpose  of  playing  could  not  recover  of  the 
,city  for  an  injury  caused  by  a  defect  in  the  way.  But  the  cour^ 
(Paid:  ^^  We  by  no  means  intend  to  say  that  a  child  who  receives  an 
injury  caused  by  a  defect  or  want  of  repair  in  a  road  or  street,  while 
passing  over  or  through  it,  would  be  barred  of  all  remedy  against 
i  town  merely  because  at  the  time  of  the  occurrence  of  the  accident, 
he  was  also  engaged  in  some  childish  sport  or  amusement.  There 
would  exist  in  such  a  case  the  important  element  that  the  person 
injured  .was  actually  travelling  over  the  way.  But  this  element 
is  wholly  wanting  in  the  case  at  bar.  We  have  here  the  naked 
case  of  an  appropriation  of  a  portion  of  a  public  street  to  a  use 
entirely  foreign  to  any  design  or  intent  to  pass  or  repass  over 
it  for  the  purpose  of  travel  within  the  meaning  of  the  statutes 
It.  is  to  this  precise  case  that  we  confine  the  expression  of  our 
opinion. '' 
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Id  Lyons  v.  Braokline,  119  Mass.  491,  it  was  held  that  a  child 
could  not  recover,  who  while  sitting  playing  npon  the  sidewalk 
was  injured  by  the  act  of  a  third  person. 

In  SUckney  v.  Salem,  3  Allen,  374,  it  was  held  that  a  person 
could  not  recover  for  injuries  cansed  by  the  breaking  of  an  insuiti- 
cient  railing,  occasioned  by  his  leaning  against  it,  while  lounging 
upon  a  sidewalk. 

In  Brition  v.  Otimmington,  107  Mass.  347,  the  plaintiff  recovered 
for  damages  to  his  carriage  and  horses,  although  he  had  left  his 
carriage  and  was  engaged  in  picking  berries  by  the  side  of  the  rood. 
The  court  say:  ''There  can  be  no  doubt  that  a  traveller  on  the 
highway  may  stop  his  horse,  alight  from  his  carriage,  and  employ 
himself,  while  out  of  his  carriage,  in  acts  that  have  no  connection 
with  his  journey  or  its  purpose.  Such  a  position  and  such  employ- 
ment for  a  reasonable  time  would  not  of  itself  deprive  him  of  his 
rights  as  a  traveller." 

In  Hunt  V.  Salem,  121  Mass.  294,  a  boy,  on  his  way  home,  crossed 
the  street  to  look  at  toys  in  a  shop  window,  and  stood  looking  at 
them  four  or  five  minutes,  and  was  injured  «s  he  turned  away  to 
resume  his  walk.     It  was  held  that  he  could  recover. 

In  the  case  at  bar,  the  boy  was  a  traveller,  and  did  not  cease  to 
be  one  when  he  stepped  aside  for  an  instant  to  clasp  in  play  a  post 
in  the  highway,  and  almost  in  his  path.  The  act  was  a  natoral  and 
ordinary  incident  of  travelling. 

Judgment  far  the  plaintiff  on  the  finding. 

NoTB  BT  THB  Bbfobtkb.— In  OoBtida  V.  Oregon  By.  d  Utan,  (h.,  Ong,  Sup. 
Ct,  Mch.  7,  1887,  it  was  held  that  it  was  not  oontributoiy  negligence  in  joan^ 
ehildren,  frightened  bj  cattle  whUe  picking  berries  near  a  railroad,  to  ran 
npon  a  trestle  to  escape  them.  See  note,  42  Am.  Bep.  (K)l;  Huuey  v.  Biyan, 
64  Md.  426;  s.  c,  54  Am.  Rep.  772. 

In  WUer  v.  Penn,  R,  Co.,  Sap.  Ct.  of  Penn.,  Feb.  14,  1887,  a  child  thir- 
teen jears  old,  being  late  for  school,  started  on  a  ran,  and  thinking  some  one 
was  calling  her,  turned  partlj  round  and  fell  into  a  sewer  built  by  the  defend- 
ant, and  temporarily  open  for  cleaning,  and  without  watchmen  or  workmen 
preoent,  and  without  guard  or  rail.  A  nonsuit  was  afltened  bj  an  equalljr 
divided  court. 

In  OU  OUy,  etc..  Bridge  Co.  v.  Jaekion,  Penn.  Sup.  Ot.,  it  was  said :  '*  We 
are  now  hrought  face  to  face  with  the  question  whether  a  bridge  company  is 
bound  to  maintain  such  a  Rtructure  as  to  prevent  the  possibility  of  an  accident 
to  a  child.  A  venturesome  boy,  in  his  natural  love  of  sport,  will  explore  every 
nook  and  recess  of  a  bridge,  climb  upon  the  timbers,  and  manage  in  some 
way  to  get  through  every  hole  large  enough  for  his  body  to  pass,  and  Is  ek ' 
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likely  to  get  down  on  the  pien  or  opon  the  roof  as  anywhere  else.  The  case 
at  bar  famiaheB  an  illnstration  of  this.  The  boy  who  met  with  this  sad 
mishap  was  not  content  to  walk  upon  the  carriage-way,  which  was  safe  for  all, 
but  insisted  npon  walking  upon  a  ronnd  gas-pipe  placed  some  distance  above 
the  floor,  notwithstanding  the  remonstrance  of  his  younger  brother,  who,  child 
as  he  was,  aaw  the  danger.  Of  coarse  no  blame  is  imputed  to  the  boy  for  this. 
It  was  childlike,  and  perhaps  the  very  thing  I  might  have  done  myself  at  his 
age,  but  the  question  is,  has  the  bridge  company  been  guilty  of  such  neglect 
as  to  be  liable  to  the  boy's  father  for  his  death  ?  Some  little  of  the  responsi- 
bility for  accidents  to  children  ought  to  resudn  upon  the  parents,  whose  duty 
is  to  look  after  them  and  preserve  them  from  danger.  It  must  not  be  over- 
looked that  this  suit  was  brought  by  the  father  for  the  loss  of  his  boy.  He 
was  in  the  habit  of  crossing  this  bridge  daily,  perhaps  several  times  daily,  as 
his  house  was  on  one  side  of  the  river  and  his  office  on  the  other.  He  must 
have  known  the  condition  of  the  bridge,  and  may  be  presumed  to  have  con- 
sidered it  safe,  else  he  would  not  have  given  the  peimission  on  the  day  in 
question,  as  he  had  often  done  before,  to  cross  it  unattended.  It  is  hardly 
posBible  that  he  had  not  seen  these  openings  again  and  again,  but  he  also  knew 
that  the  bridge  was  perfectly  safe  for  travel  in  the  ordinary  way,  while  a  child 
might  be  injured  there,  as  he  might  have  been  injured  almost  anywhere,  by 
eourting  danger  in  walking  in  dangerous  places.  Upon  careful  consideration 
of  the  case,  we  are  unable  to  see  any  such  negligence  on  the  part  of  the  de- 
fendant company  as  to  render  them  liable  in  this  action.  As  before  observed, 
it  was  a  safe  bridge  for  the  ordinary  purposes  of  travel.  The  child  who  was 
killed  was  not  using  it  in  the  ordinary  way.  He  was  waking  upon  the  gas- 
pipe,  where  he  ought  not  to  have  been,  and  which  was  so  dangerous  that  his 
younger  brother  remonstrated  with  him  and  warned  him  to  get  off.  It  is  not 
neceiBary  to  impute  negligence  to  the  child;  It  is  sufficient  that  he  was  injured, 
not  as  the  result  of  the  use  of  the  bridge,  but  as  the  consequence  of  his  ven- 
turing, in  his  nhlldiiih  racklessneis,  where  no  one*  ohild  or  adnl^  had  ai^ 
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A  statute  providing  that  "  no  person  hereafter  naturalised  in  any  court  shall 
be  entitled  to  be  registered  ss  a  voter  within  ihir^  dsjrs  of  such  natnrallaa- 
tion,"  is  unoonBtitatiQnaL* 
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C,  J.  Mclntire,  for  defendants* 

DFVSN89  J.  The  case  at  bar  is  an  action  of  tort  against  the 
registrars  of  voters  in  the  city  of  Oambridge  to  recover  damages  for 
wrongfully  refusing,  as  the  plaintiff  alleges,  to  register  him  as  a 
.voter  for  the  State  election  of  1886.  The  judge  who  presided  at 
the  trial  in  the  Superior  Court  sustained  the  demurrer  to  the  plain- 
tiff's declaration,  and  reported  the  case  for  the  determination  of 
this  court. 

The  case  raises  but  a  single  question,  although  one  of  much  im- 
portance. The  defendants  refused  to  register  the  plaintiff  l^ecause 
he  had  been  naturalized  within  thirty  days  previously  to  bis  applica- 
tion for  registration.  They  were  fully  justified  in  so  doing,  under 
Stat.  1885,  chap.  345,  §  7,  if  the  provisions  of  this  section  are  consti- 
tutional. This  section  enacts  that  ''no  person  hereafter  naturalized 
in  any  court  shall  be  entitled  to  be  registered  as  a  voter  within  thirty 
days  of  such  naturalization.'^ 

By  naturalization,  the  plaintiff  became  so  insianii  a  citizj^n  of 
the  United  States^  and  therefore  a  citizen  of  the  State  of  his  resi- 
dence. By  the  fourteenth  article  of  the  Amendments  of  the  Oon- 
"stitution  of  the  United  States,  '*  All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
^utizens  of  the  United  States  and  of  the  State  wherein  they  reside. 
No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States.'* 

The  right  or  privilege  of  voting  is  a  right  or  privilege  arising 
under  the  Constitution  of  each  State,  and,  not  under  the  Constitu- 
tion of  the  United  States.  The  voter  is  entitled  to  vote  in  the 
election  of  officers  of  the  United  States  by  reason  of  the  fact  that 
he  is  a  voter  in  the  State  in  which  he  resides.  He  exercises  this 
right  because  he  is  entitled  to  by  the  laws  of  the  State  where  he 
offers  to  exercise  it,  and  not  because  he  is  a  citizen  of  the  United 
States.  Uniied  States  v.  AntJumy,  11  Blatchl  SCO.  What  are 
the  rights  of  citizens  of  the  United  States  as  such,  and  not  of 
citizens  of  particular  States,  need  not  be  here  considered.  They 
have  repeatedly  been  discussed  and  defined.  Oarfield  v.  CoryeU,  4 
Wash.  C.  C.  371 ;  Paul  v.  Virginia,  8  WaU.  168  ;  Ward  v.  Mary- 
land,  12  Wall.  418,  430 ;  Slaughter-Bouse  cases,  16  Wall.  36. 
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The  qualifications  of  voters  are  fixed  by  State  legislation.  The 
requisitions  as  to  ownership  of  property,  citizenship,  sex,  and  resi* 
dence,  in  connection  with  the  right  of  voting,  yaiy  with  the  Con- 
stitations  or  laws  of  the  several  States.  However  unwise,  unjust, 
or  even  tyrannical  its  regulations  may  be  or  seem  to  be  in  this  re- 
gard, the  right  of  each  State  to  define  the  qualifications  of  its  voters 
is  complete  and  perfect,  except  so  far  as  it  is  controlled  by  the 
fifteenth  article  of  the  Amendments  of  the  Constitution  of  the 
United  States,  which  provides  that ''  the  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States,  or  by  any  State,  on  account  of  race,  color,  or  previous  con- 
dition  of  servitude.'^ 

The  question  whether  section  7>  Stats.  1885,  chap.  345,  is  consti- 
tutional, must  be  decided  by  determining  whether  this  legislation 
is  in  conformity  with  the  Constitution  of  this  Gommonwedth,  or 
whether  it  adds  any  thing  to  the  qualifications  which  the  voter  is 
thereby  required  to  possess,  and  thus  interferes  with  the  enjoy- 
ment of  the  rights  with  which  this  Constitution  invests  him. 

The  third  article  of  the  Amendments  of  the  Constitution  of  Mas- 
sachusetts, adopted  in  1821,  is  as  follows :  '^  Every  male  citizen  of 
twenty-one  years  of  age  and  upward,  excepting  paupers  and  per- 
sons under  guardianship,  who  shall  have  resided  within  the  Com- 
monwealth one  year,  and  within  the  town  or  district,  in  which  ho 
may  claim  a  right  to  vote,  six  calendar  months  next  preceding  any 
election  of  governor,  lieutenant-governor,  senators,  or  represent- 
atives, and  who  shall  have  paid  by  himself,  or  his  parent,  master, 
or  guardian,  any  State  or  county  tax,  which  shall,  within  two  years 
next  preceding  such  election,  have  been  assessed  upon  him,  in  any 
town  or  district  of  this  Commonwealth  ;  and  also  every  citizen 
who  shall  be,  by  law,  exempted  from  taxation,  and  who  shall  be, 
in  all  other  respects,  qualified  as  above  mentioned,  shall  have  a 
right  to  vote  in  such  election  of  governor,  lieutenant-governor, 
senators  and  representatives;  and  no  other  person  shall  be  entitled 
to  vote  m  such  elections.'' 

A  reading  and  writing  qualification  was  established  in  1857,  by 
article  20  of  the  Amendments  of  the  Constitution.  But  this  it  wiU 
not  be  necessary  to  consider  in  the  present. discussion. 

The  qualifications  of  voters  are  thus  defined  with  clearness  and 
precision;  without  the  possession  of  these,  the  citizen  or  inhabitant 
cannot  exercise  the  privilege  of  voting,  and  as  whoever  possesses 
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them  is  by  the  Oonsfeitation  entitled  to  this  priyilege,  legislation 
cannot  deprive  him  of  it  By  the  Oonstitution,  chap.  1,  §  1,  art. 
4,  full  power  and  authority  are  given  to  the  General  Court  "  from 
time  to  time  to  niake^  ordain  and  establish  all  manner  of  whole* 
some  and  reasonable  orders,  laws,  statutes  and  ordinances,  direc- 
tions and  instructions,  either  with  penalties  or  without;  so  as  the 
^me  be  not  repugnant  or  contrary  to  this  Constitution,  as  they 
4shall  judge  to  be  for  the  good  and  welfare  of  this  Commonwealth, 
and  for  the  government  and  ordering  thereof,  and  of  the  subjects 
of  the  same,  and  for  the  necessary  support  and  defense  of  the  gov- 
ernment thereof  To  the  provisions  of  the  Constitution  all  legis- 
lation is  thus  made  subordinate,  and  it  cannot  add  to  nor  diminish 
the  qualifications  of  a  voter  which  that  instrument  has  prescribed. 
Blanchard  v.  Steams,  5  Mete.  298,  301;  WiUiatM  v.  Wkiiing,  11 
Mass.  424,  433.  ''  This  provision  of  the  Constitution  (article  3  of 
the  Amendments),  being  irrepealable  by  any  act  of  ordinary  legis- 
lation, must  be  obeyed  and  carried  into  effect  according  to  its  plain 
intent  and  meaning,  as  far  as  that  can  be  ascertained/'  Opinion 
cf  Justices,  5  Mete  591,  692. 

The  plaintiff,  according  to  the  allegations  of  his  declaration,  pos- 
sessed, when  he  offered  himself  for  registration,  all  the  qualifica- 
tions of  a  voter  required  by  the  Constitution.  Any  legislation  by 
which  the  exercise  of  his  rights  is  postponed  diminishes  them,  and 
must  be  unconstitutional,  unless  it  can  be  defended  on  the  ground 
that  it  is  reasonable  and  necessary,  in  order  that  the  rights  of  the 
proposed  voter  may  be  ascertained  and  proved,  and  thus  the  rights 
of  others  (which  are  to  be  protected  as  well  as  his  own)  guarded 
against  the  danger  of  illegal  voting.  The  Constitution,  while  pro- 
viding for  the  qualifications  of  voters,  contemplates  that  equal  and 
reasonable  rules  will  be  made  by  legislation  as  the  method  of  exer- 
cising the  privilege,  and  also  that  somewhere  and  at  some  time, 
under  proper  regulations,  there  will  be  an  inquiry  whether  those 
offering  to  vote  possess  the  requisite  qualifications.  This  inquiry 
involves  an  investigation  of  various  facts,  as  those  in  regard  to  the 
proposed  voter's  age,  sex,  residence,  payment  of  taxes,  etc.  It  is 
not  an  unreasonable  provision  that  all  persons  entitled  as  voters  shall 
be  registered  as  such  previously  to  depositing  their  ballots,  and  if  the 
legislature  deems  that  such  an  inquiry  could  not  proceed  concur- 
rently with  the  actual  voting  or  election,  and  both  be  conducted  in 
a  deUberate  and  orderly  manner,  it  is  not  unreasonable  that  it 
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should  proTide  that  snoh  aa  inquiry  should  terminate  before  the 
election  actuaUy  oommenoes,  at  a  preyious  time  sui&oiently  long  to 
make  proper  preparation  therefor. 

The  plaintiff  in  the  case  at  bar  does  not  contend  that  thelegisla- 
tare  has  not  the  right  to  make  any  reasonable,  uniform  and  impar- 
tial regulation  of  the  mode  of  exercising  the  right  of  suffrage,  and 
also  of  ascertaining  the  qualifications  of  voters.  He  denies  that 
section  7  of  the  statute  under  discussion  is  of  this  character. 

The  leading  case,  not  only  in  this  Oommonwealth,  but  in  the 
whole  discussion  that  has  taken  place  in  this  country  in  regard  to 
the  right  of  legislatures  to  provide  for  judging  the  qualifications  of 
voters,  and  for  regulating  the  exercise  of  their  pnvileges  by  them  as- 
these  are  prescribed  by  the  Oonstitutions  of  the  States,  respectively, 
18  Capen  v.  Foster^  12  Pick.  486;  s.  c,  23  Am.  Vea  632.  It  wa» 
there  held  that  the  Statutes  of  1821,  chap.  110,  and  1822,  chap.  104, 
providing  for  a  registration  of  voters  in  Boston,  and  requiring  that 
previously  to  an  election  the  qualifications  of  voters  should  be 
proved,  and  their  names  be  placed  on  an  alphabetical  list  or 
register,  were  not  to  be  regarded  as  prescribing  a  qualification 
in  addition  to  those  which  by  the  Constitution  entitled  a  citi- 
zen to  vote,  but  only  as  reasonable  regulations  of  the  mode  of 
exercising  the  right  of  voting  which  it  was  competent  for  the 
legislature  to  make.  But  while  it  is  held  to  be  within  the- 
proper  limits  of  legislative  power  to  provide  suitable  regulations, 
for  exercising  the  right  of  suffrage  in  a  prompt,  orderly,  and 
convenient  manner,  the  court,  speaking  through  Ohief  Justice- 
Shaw,  was  careful  to  add:  ^'Such  a  construction  would  afford  no 
warrant  for  such  an  exercise  of  legislative  power^  as  under  the  pre- 
tense and  color  of  regulating,  should  subvert  or  injuriously  restrain 
the  right  itself.  *  *  *  It  (the  Constitution)  fixed  the  qualifi- 
cations of  voters  with  precision,  and  left  all  the  rest  to  be  regulated 
by  law.  •  •  •  The  Constitution,  by  carefully  prescribing  the 
qualifications  of  voters,  necessarily  requires  that  an  examination  of 
the  claims  of  persons  to  vote,  on  the  ground  of  possessing  these 
qualifications,  must  at  some  time  be  had  by  those  who  are  to  decide 
on  them.  *  *  *  If  then  the  Constitution  has  made  no  provis- 
ion in  regard  to  the  time,  place  and  manner,  in  which  such  exam- 
ination shall  be  had,  and  yet  such  an  examination  is  necessarily 
incident  to  the  actual  enjoyment  and  exercise  of  the  right  of  vot- 
ing, it  constituted  one  of  tUose  subjects,  respecting  the  mode  of  ex-^ 
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^rcisiDg  the  right  in  relation  to  which  it  is  competent  to  the  legia? 
latare  to  make  suitable  aud  reasonable  regulations,  not  oalculn^ed 
to  defeat  or  impair  the  right  of  Toting,  but  rather  to  facilitate  and 
jecure  the  exercise  of  that  righf 

If  section  7,  chapter  345  of  the  Statutes  of  1885,  were  general  In 
terms,  and  allowed  no  person  to  register  as  a  roter  nntil  he  had 
possessed  the  requisite  qualifications  for  a  period  of  thirty  days,  it 
would  be  di£Scult  to  maintain  its  constitutionality.  It  would  still 
provide  for  adding  another  qualification  to  those  required  by  the 
Constitution,  as  much  as  if  the  period  of  domicile  within  the  town 
-or  the  Commonwealth,  required  by  the  Constitution  before  Yoting, 
were  extended  to  a  longer  period.  ^aJU  r.  Williams,  5  Wis.  308; 
Quinn  v.  SkUe^  35  Ind.  485.  The  Constitution  does  not  provide 
that  the  qnalifications  it  requires  shall  be  possessed  by  the  voter  for 
any  period  before  the  election,  nor  has  it  ever  been  held  that  thia 
was  necessary.  To  add  this  requirement  before  one  can  be  reg- 
istered as  a  voter,  is  certainly  to  increase  the  qualifications.  Ktl- 
ham  V.  Ward,  2  Mass.  236;  Bridge  v.  Lincoln^U  Mass.  367;  Hum^ 
phrey  v.  Kingman,  5  Mete.  162,  165. 

In  reply  to  an  inquiry  by  the  House  of  Representatives,  as  to 
whether  one  who  had  been,  but  had  ceased  to  be,  a  pauper,  must 
have  ceased  to  be  such  for  any  definite  period  before  he  could  exer- 
cise the  right  of  suffrage,  it  was  said  by  this  court:  ^'  It  is  no  more 
required  that  the  voter  shall  have  ceased  to  be  a  pauper,  or  under 
^ardianship,  a  year  or  six  months  before  the  election,  than  that 
he  shall  have  been  a  citizen,  or  of  age,  during  a  like  period.  It  has 
never  been  doubted  that  minors,  having  the  other  requisite  qualifi- 
<»tions,  become  qualified  to  vote  immediately  upon  arriving  at  full 
^e.  And  by  uniform  usage,  recognized  and  approved  in  an  opin- 
ion given  to  the  honorable  house  last  year,  persons  otherwise  quali- 
fied, who  have  been  naturalized  at  any  time  before  the  election, 
have  been  deemed  entitled  to  vote.  The  necessary  conclusion  ap- 
pears to  us  to  be,  that  by  the  third  article  of  Amendment  of  the 
Constitution  of  the  Commonwealth,  the  disqualification  of  pauper- 
ism or  guardianship,  like  that  of  alienage  or  nonage,  is  not  re- 
quired to  have  ceased  to  exist  for  any  definite  period  of  time,  in 
order  to  entitle  a  man  actually  free  from  every  such  disqualifica- 
tion, and  duly  qualified  in  point  of  residence  and  of  payment  of 
taxes,  to  exercise  the  right  of  suffrage. '^  Opinion  of  Justices,  134 
Mass.  597. 
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.  Nor  if  eaoh  a  law  were  general,  is  it  easy  to  see  how  it  coold 
be  defended  upon  the  ground  that  it  was  a  reasonable  r^ulation 
for  the  parpose  simply  of  ascertaining  qualifications  and  determin- 
ing whether  an  applicant  actually  possessed  them.  Every  system 
•of  registration  of  voters  contemplates  that  the  registration  will  be 
teompleted,  and  that  the  list  of  voters  will  be  prepared,  before  vot- 
ing actnally  commences.  No  system  would  be  just  that  did  not 
extend  the  time  of  registration  up  to  a  time  as  near  that  of  actually 
depositing  the  votes  as  would  be  consistent  with  the  necessary 
preparation  for  conducting  the  election  in  an  orderly  manner  and 
with  a  reasonable  scrutiny  of  the  correctness  of  the  list.  While 
•cases  may  be  imagined  where  the  right  to  vote  might  depend  on  a 
somewhat  complicated  inquiry,  ordinarily  the  facts  on  which  it 
depends  are  simple  and  susceptible  of  rapid  investigation.  Because 
a  diflScult  inquiry  is  possible,  to  provide  that  all  citizens  proving 
themselves  to  possess  the  requisite  qualifications  as  voters  should 
not  be  allowed  to  register  as  such  for  thirty  days  thereafter,  and 
thus  be  obliged  to  show  in  addition  that  they  had  possessed  them 
for  that  length  of  time,  might  be  held  an  unreasonable  regnlatiou 
in  regard  to  the  exercise  of  the  privilege  of  suffrage.  In  many  in- 
stances the  right  to  vote  might  itself  accrue,  as  by  expiration  of 
time,  by  payment  of  taxes,  etc.,  within  the  thirty  days  which  pre- 
4iede  the  registration. 

But  serious  as  these  objections  would  be  to  the  constitutionality 
of  a  general  law  applicable  to  all  classes  of  citizens,  it  is  not  neces- 
sary now  to  consider  them,  as  the  section  of  the  statute  in  question 
presents  a  difficulty  even  more  serious.  It  undertakes  to  prevent  a 
single  class  of  citizens,  namely,  those  who  are  naturalized,  possess- 
ing all  the  qualifications  established  by  the  Constitution  of  the 
Commonwealth,  from  exercising  the  right  with  which  that  Consti- 
tution invests  them,  for  a  period  of  thirty  days,  by  forbidding  the 
registrars  of  voters  to  register  them  during  that  period.  All  citi- 
zens must  stand  equal  before  the  law,  and  the  statute,  assuming 
them  to  be  citizens,  imposes  this  prohibition  upon  them  as  citizens 
of  a  specified  class.  A  statute  regulating  the  exercise  of  the  right 
of  suffrage,  or  the  ascertainment  of  the  qualifications  of  voters, 
must  not  only  be  reasonable  in  its  character,  but  uniform  and 
impartial  in  its  application.  If  it  were  possible  to  impose  a  period 
of  probation  upon  all  qualified  citizens  before  they  were  entitled  to 
•exercise  the  privilege,  it  certainly  is  not  possible  under  the  Con- 
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stitotion  to  select  a  single  class  and  impose  it  on  this  class  alone. 
''  A  registry  act/'  says  Mr.  McOrary  in  his  work  on  Elections,  §  8, 
*'  which  should  nndertake  to  reqaire  a  longer  residence,  prior  to 
the  time  of  voting,  than  that  required  by  the  Gonstitntion,  or 
which  should  require  the  payment  of  taxes  not  required  to  be  paid 
by  constitutional  proTision,  or  which  should  impose  upon  a  par- 
ticular class  of  citizens  conditions  and  requirements  not  required 
of  all  others,  would  be  void." 

It  was  suggested  at  the  argument,  that  the  section  of  the  statute 
here  in  qnestion  might  be  upheld  as  a  reasonable  regulation  to  pro- 
tect the  public  from  possible  fraud  in  obtaining  certificates  of 
naturalization,  and  that  the  delay  of  thirty  days  before  naturalized 
citizens  9xe  permitted  to  register  allows  this  investigation.  But 
the  boai'^)  of  registrars  is  not  competent  to  pass  upon  the  question 
whether  a  certificate  of  naturalization  was  erroneously  granted^ 
nor  can  such  a  certificate  be  thus  attacked  before  them  collaterally. 
The  only  question  upon  this  part  of  their  inquiry  into  the  qualifi- 
cations of  the  applicant  is  whether  he  is  in  fact  the  person  named 
in  the  certificate  he  produces,  if  such  certificate  be  itself  properly 
authenticated.    It  is  a  question  of  identity  solely. 

No  argument  in  favor  of  the  constitutionality  of  the  section  can 
be  founded  upon  any  peculiarity  in  the  situation  of  naturalized 
citizens,  which  renders  an  inquiry  in  regard  to  their  qualifications 
different  from  similar  inquiries  when  applied  to  all  other  citizens. 
The  regulation  which  it  assumes  to  make  is  partial,  and  calculated 
injuriously  to  restrain  and  impede,  in  the  exercise  of  its  rights,  the 
class  to  which  it  applies,  in  that  it  denies  to  this  class,  for  the 
period  of  thirty  days,  the  exercise  of  a  right  which  the  Constitution 
has  conferred  upon  it  There  is  no  warrant  for  this  within  the  just 
and  constitutional  limits  of  the  legislative  i)ower,  which  permits  rea- 
sonable and  uniform  regulations  to  be  made  as  to  the  time  and  mode 
of  exercising  the  right  of  suffrage,  and  as  to  the  ascertainment  of  the 
qualifications  of  voters.  We  must  therefore  pronounce  section  7  of 
the  Statute  of  1885,  chapter  345,  to  be  unconstitutional. 

It  is  not  contended  by  the  defendants  that  the  action  cannot  be  main^^ 
tained,  unless  the  statute  in  question  is  constitutionaL  See  Kilham  v. 
Ward,  ubi  supra;  Lincoln  v.  Hapgood^  11  Mass.  350, 353;  Blanckard 
V.  Sf earns,  ubi  supra;  Lamed  v.  Wheeler,  140  Mass.  390. 

The  case  is  to  stand  for  trial,  and  the  entry  will  be. 

Demurrer  overruled. 
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A  regulation  of  the  board  of  health  of  a  dty,  paased  under  legialatiTe  authority, 
and  ordering  "  that  on  anfl  after  this  date  all  rags  arriving  at  this  port  from 
anj  foreign  port  shall,  before  being  discharged,  be  disinfected  under  the 
sapervision  of  an  officer  of  this  board,  and  in  a  manner  satisfactory  to  this 
board,"  is  not  unreasonable  nor  unoonstitationa].    (See  not0y  p.  116.) 

REPLEVIN.    The  head-note  atates  the  point.    The  plaintiff  had 
judgment  on  demurrer. 

L.  D.  Brandeis  d  S.  D.  Warrm,  Jr.,  for  plaintiflg. 

R.  D,  Smith  S  C.  A.  Prine$,  for  defendant 

Deyess,  J.  [Omitting  minor  and  statutory  considerations.] 
The  plaintiffs  further  urge^  that  the  regulation  is  void,  as  trench- 
ing upon  the  domain  of  Congress  in  its  power  *'  to  regulate  com- 
merce with  foreign  nations."  The  plaintiffs  rely  much  on  the  case 
of  Railroad  v.  Husen,  96  TJ.  S.  465,  in  which  a  statute  of  Missouri, 
which  forbade  the  driving  or  conveying  into  the  State,  within  cer- 
tain periods,  of  any  Texan,  Mexican  or  Indian  cattle,  was  held  un- 
constitutional. But  this  decision  most  fully  recognizes  the  right 
of  a  State  to  pass  reasonable  quarantine  or  inspection  laws,  as  being 
clearly  within  the  police  powers  necessary  for  its  protection.  The 
act  in  question  was  an  exercise  of  the  highest  power  over  the  sub- 
ject of  transportation,  namely,  its  entire  destruction;  but  in  holding 
tins  to  be  beyond  the  police  powers  of  the  State,  Mr.  Justice  Strong, 
who  delivered  the  opinion  of  the  court,  observes  that  the  police 
power  '^  would  justify  the  exclusion  of  property  dangerous  to  the 
property  of  citizens  of  the  State;  for  example,  animals  having  con- 
tagious or  infectious  diseases.  All  these  exertions  of  power  are  in 
immediate  connection  with  the  protection  of  persons  and  property 
against  noxious  acts  of  other  persons,  or  such  a  use  of  property  as  is 
injurious  to  the  property  of  others.  They  are  self-defensive.*'  He 
farther  unhesitatingly  admits  '^  that  a  State  may  pass  sanitary  laws, 
laws  for  the  protection  of  life,  liberty,  health  or  property  within 

its  borders; '*  that  'Mt  may  prevent  persons  and  animals  suffering 
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under  contagious  or  infectious  diseases^  or  convicts,  etc.,  from  en- 
tering the  State; ''  and  that ''  for  the  purpose  of  self-protection  it 
may  establish  quarantine,  and  reasonable  inspection  laws." 

oo  far  from  the  regulation  in 'question  interfering  with  any  legis- 
lation of  the  United  States,  or  any  regulation  of  its  executive  depart- 
ments, the  circular  of  the  treasury  department  of  December  22, 
]  884,  and  the  circular  of  June  10,  1885,  show  that  the  construction 
by  that  department,  at  least,  is  quite  otherwise.  The  circular  of 
1884  directs  that  ^' no  old  rags,  except  those  afloat  on  or  before 
January  1, 1885,  *  *  *  shall  be  landed  in  the  United  States 
*  *  *  from  any  foreign  country,  except  upon  disinfection  at  the 
expense  of  the  importers,  as  provided  in  this  circular,"  and  pre- 
scribes certain  processes  which  will  be  considered  satisfactory,  and 
**  will  entitle  them  to  entry,  and  be  landed  in  the  United  States 
upon  the  usual  permit  of  the  local  health  officer."  The  circular  of 
June  10,  1885,  assigns  as  the  reason  for  the  withdrawal  of  the  pre- 
vious circular  the  fact,  that  *^  under  existing  laws  no  general  regu- 
lations can  be  legally  framed  whereby  the  disinfection  of  old  rags 
can  be  accomplished  in  foreign  ports  to  the  satisfaction  of  the  sev- 
eral health  authorities; "  revokes  previous  circulars  concerning  the 
disinfection  of  imported  old  rags;  provides  that  when  imported 
from  foreign  countries,  they  shall  only  be  admitted  to  entry  upon 
production  of  permits  from  the  health  officers  at  ports  of  importa- 
tion, and  adds,  ^'  vessels  carrying  old  rags,  arriving  at  any  United 
States  quarantine,  will  be  detained  by  the  quarantine  officers,  and 
held  subject  to  the  order  of  the  proper  health  authorities  at  the 
port  of  destination."  The  treasury  department  of  the  United 
States,  so  far  from  treating  the  regulations  of  local  health  officers  as 
an  interference  with  the  rights  or  the  legislation  of  the  United 
States,  transfers  to  the  regulations,  as  made  in  different  localities 
by  the  respective  health  officers,  the  whole  subject  of  the  disinfec- 
tion of  foreign  imported  rags.  The  regulations  made  by  the  board 
of  health  do  not  infringe  the  power  of  Congress  to  regulate  com- 
merce; they  are  strictly  police  regulations,  and  as  such,  may  bo 
passed  under  the  authority  of  the  legislation  of  the  Commonwealth. 

It  is  further  the  contention  of  the  plaintiffs,  that  the  regulation  of 
the  board  of  health  is  invalid,  in  so  far  as  it  seeks  to  impose  the 
expense  of  disinfection  upon  the  owner,  without  a  hearing;  and 
that  as  no  method  is  provided  by  law  for  reviewing,  by  appeal  to  a 
jnry  or  otherwise,  the  action  of  the  board  of  health,  whether  this 
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action  was  taken  under  its  general  regalation  or  was  a  special  exam- 
ination of  this  particular  cargo,  it  cannot  determine  whether  the 
plaintiffs  are  liable  for  the  expense  of  disinfection;  and  further, 
that  even  if  the  order  may  be  valid  to  the  extent  of  protecting  the 
board  from  an  action  of  tort  for  its  interference,  to  render  the 
plaintiffs  liable  for  these  expenses  the  answer  should  show,  and  the 
defendant  must  proTe,  that  there  was  reasonable  ground  to  believe 
that  the  rags  were  dangerous  to  the  public  health.  The  plaintiffs 
rely  much  on  Salem  v.  Eastern  Railroad^  98  Mass.  431,  where  it 
was  held  that  while  the  board  of  health  would  not  be  liable  in  tort 
for  its  action  in  removing,  without  notice  or  hearing,  an  alleged 
nuisance,  if  no  nuisance  actually  existed,  the  expense  attendant  on 
the  action  of  the  board  could  not  be  recovered  from  the  owner  of 
the  property.  The  case  then  before  the  court  was  one  where  a 
structure,  otherwise  lawful,  had,  as  was  alleged,  become  a  nuisance 
by  the  mode  in  which  it  had  been  constructed,  so  as  to  set  back 
stagnant  water  upon  adjacent  lands.  It  belongs  to  that  class  of 
cases  where  trades  otherwise  lawful  become  nuisances  by  the  offen- 
sive or  filthy  manner  in  which  they  are  conducted.  Belcher  v. 
Farravy  8  Allen,  325;  Sawyer  v.  State  Board  of  Healthy  125  Mass. 
182.  But  there  can  be  no  doubt  of  the  right  of  the  legislature  to 
pronounce,  under  its  police  power,  certain  things  or  certain  acts 
nuisances  in  themselves.  Nor  are  such  laws  obnoxious  to  any  con- 
stitutional provision,  because  they  do  not  provide  compensation  to 
the  individual  whose  liberty  to  keep  or  do  them  is  restrained.  It 
may  forbid  entirely  the  exercise  of  certain  trades  noxious  or  offen- 
sive, or  trades  which  it  holds  to  be  such,  or  permit  it  under  such 
safeguards  as  it  may  prescribe;  it  may  forbid  certain  articles,  as 
gunpowder,  to  be  stored  near  habitations;  it  may  regulate  the 
height  of  buildings ;  and  it  may  provide  that  these  things  may  be 
regulated  by  ordinance  or  by-laws  of  the  respective  cities  or  towns, 
or  controlled  by  their  authorities.  It  may  determine  when  that 
which  is  otherwise  property  shall  cease  to  be  such,  if  kept  contrary 
to  law.     Commonwealth  v.  Alger,  7  Gush.  53 ;  Fisher  v.  McOirry 

I  Oray,  1;  s.  c,  61  Am.  Dec.  381;  Commonwealth  v.  Tewkebury, 

II  Mete.  55;  Bakery.  Boston,  12  Pick.  184;  s.  c,  22  Am. Dec.  421; 
Vandine,  Petitioner,  6  Pick.  187;  8.  c,  17  Am.  Dec.  351;  Water- 
town  V.  MayOy  109  Mass.  315  ;  s.  c,  12  Am.  Rep.  694.  Where  any 
thing  is  declared  a  nuisance  by  legislation,  it  is  not  competent  for 
a  party  to  show  that  it  is  not  in  fact  one.    The  owner  or  keeper  of 
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intozicatiDg  liquor  proyed  to  have  been  kept  for  nnlawf al  sale  can-^ 
not  show  that  sach  keeping  is  not  a  naisance  in  fact,  when  theleg^- 
islatnre  has  declared  it  to  be  one.  Rights  of  property  are  not  indeed 
to  be  invaded  under  the  guise  of  police  regulations  for  the  preser* 
Tation  of  public  order,  the  protection  of  public  health,  or  to  guard 
against  threatened  nuisances.  If  it  appears  that  the  real  object  and 
purposes  of  the  regulation  are  other  than  these,  courts  will  interfere 
to  protect  the  just  rights  of  the  citizen  in  his  property. 

Quarantine  laws  are  a  familiar  exercise  of  the  police  power  of  a 
State.  Their  enactment  is  within  its  lawful  province,  and  the 
making  of  regulations  for  their  enforcement  has  always  been  in- 
trusted to  subordinate  boards.  Even  if  it  be  conceded,  as  it  has 
been  often  contended,  that  wheneyer  Congress  shall  undertake  to 
proTide  a  general  system  of  quarantine,  or  shall  confide  the  execa* 
tion  of  such  a  system  to  a  national  board  of  health,  or  to  local 
boards,  as  may  be  found  expedient,  all  State  laws  will  be  abrogated, 
at  least  so  far  as  the  two  are  inconsistent  —  until  this  is  done  the 
laws  of  the  State  are  valid.  MorgatCs  Sieampship  Co.  v.  Louisiana 
Board  of  Health,  118  IT.  S.  455.  The  board  of  health  is  invested 
by  the  legislature  with  the  power  to  make  regulations  necessary  for 
the  health  and  safety  of  the  inhabitants,  extending  to  all  persons, 
goods  and  effects  arriving  in  vessels;  it  may  determine  that  certain 
articles,  on  account  of  their  liability  to  convey  infection  and  the 
impossibility  of  ascertaining  their  history  and  where  they  have  been 
originally  collected,  shall  always  be  subjected  to  disinfection,  at 
least  externally  in  the  bales  in  which  they  are  imported,  and  that 
such  a  precaution  is  necessary  before  they  are  delivered  to  the  im- 
porters for  distribution  among  the  inhabitants.  This  is  a  reason- 
able regulation,  made  under  the  police  power  of  the  State,  which 
the  board  is  executing.  No  legislation  having  provided  that  all 
expenses  incurred  on  account  of  goods  under  quarantine  laws  shall 
be  paid  by  the  owner,  is  it  competent  for  the  owner,  as  a  defense  to 
this  claim,  to  show  that  the  goods  did  not  require  disinfection,  and 
could  not  have  transmitted  disease,  if  they  were  of  the  class  con- 
cerning which  the  regulation  had  been  made? 

Demurrer  overruled* 

NoTB  BY  THS  Rbfobtkb. —  In  TatOH  of  Oreenebaro  v.  Bhrenrekh,  Saprefina 
Coort  of  Alabama,  July  11,  1887,  a  legislative  charter  conferred  upon  a  town 
power  "  to  pass  and  enforce  all  ordinances  deemed  necessary  or  proper  to  pre. 
vent  the  introduetlom  of  Infecdoiu  or  comtagioas  diseases,  and  to  preserre  the 
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lieaHh  of  the  inhabitants  of  the  same."  The  town  authorities  passed  an  or- 
dinance *«  that  it  shall  be  unlawful  for  way  person  to  import,  sell  or  otherwise 
desl  in  second-hand  or  csst-off  garments,  blankets,  bedding  or  bed-elothes  in 
sdd  town,"  excepting  from  the  effect  of  said  act  articles  not  imported,  and  not 
used  bj  persons  haying  infectious  dlsesses.  Held,  that  the  ordinance  was  in- 
Tslid,  being  beyond  the  power  conferred  by  the  legislature,  and  that  it  was  an 
'illegal  restraint  of  a  lawful  trade.  The  court  said:  "  The  legislature  has  un- 
doubted power  to  authorize-^and  the  authority  conferred  is  ample  to  pass  or<> 
^fay>^s<»^  on  the  enumerated  subjects — the  prevention  of  the  introduction  of 
infections  or  contagious  diseases,  and  the  preservation  of  the  public  health; 
Ordinances  having  for  their  object  the  protection  of  the  health  of  the  inhab- 
itants, which  is  one  of  the  principal  purposes  and  most  important  duties  of 
municipal  governments,  are  generally  regarded  as  police  regulations,  subject 
to  which  the  individual  holds  Ms  rights  of  liberty  and  of  property.  Presump^ 
tlons  will  be  indulged  in  favor  of  thair  necessity,  propriety  and  validity,  and 
when  not  unreasonable,  nor  partial,  nor  oppressive,  nor  inconsLBtent  with  the 
legislative  policy  of  the  State,  they  should  and  will  be  sustained.  Considered 
a  part  of  a  system  of  police  regulations  in  aid  of  the  preservation  of  the  pul>- 
lic  health,  the  courts  will  not  interfere  with,  or  set  them  aside,  unless  the 
power  has  been  manifestly  transcended.  By  the  grant  of  power,  the  charac- 
ter and  special  provisions  of  the  ordinances  are  largely  left  to  the  discretion 
and  judgment  of  the  corporate  authorities—'  deemed  necessary  or  proper  '^- 
not  however  an  absolute  power  to  pass  any  ordinances  which  they  may  per- 
chance Judge  necessary  or  proper;  not  to  be  exercised  capriciously,  but  with 
regard  to  the  circumstances,  the  object  to  be  accomplished,  and  the  existing 
necessity.  Notwithstanding  the  grant  of  power  is  general, — '  to  pass  and  en- 
force ordinances  deemed  necessary  and  proper*— ordinances  passed  under  the 
power  must  not  be  unreasonable,  partial  or  unfair;  must  not  be  in  restraint  of 
trade,  nor  contravene  the  general  laws  and  public  policy.  It  will  not  be  pre- 
sumed that  the  legislature  intended  to  clothe  the  municipal  government  with 
power  to  dispense  with  the  requisites  to  a  valid  ordinance.  The  power  will 
not  be  enlarged  by  intendment.  And  though  the  necessity  and  propriety  of  a 
particular  ordinance  is  primarily  of  legislative  determination,  its  charac- 
ter, whether  reasonable,  impartial  and  consistent  with  the  State  policy,  are 
questions  for  the  court.  1  Dill.  Mun.  Corp.,  ^  819,  825,  829;  Intendani  d 
OouneU  of  Marion  Y.  OhandUr,  6  Ala.  899;  Ez  parte  FreMk,S2C9l,eM  ;  8.O., 
1B8  Am.  Rep.  642. 

"  The  general  statutes  provide  quarantine  as  the  means  to  prevent  the  intro- 
duction of  infections  or  contagions  diseases.  To  this  end  any  town  or  city 
may  establish  a  quarantine  ground;  the  corporate  authorities  may,  from  time 
to  time,  prescribe  the  quarantine  to  be  observed  by  all  vessels  arriving  within 
the  harbor  or  vicinity;  may  extend  such  regulations  to  all  persons,  goods  and 
effecte  in  such  vessels,  and  may  compel  any  person  coming  into  town  by  land, 
from  a  place  infected  with  a  contagious  disease,  to  perform  quarantine,  and  be 
restrained  from  travelling  until  discharged.  Code  1876,  §g  1607-1512.  The 
poUpy  of  the  statutory  provisions  is  the  regulation  of  trade  and  travel  by  tom- 
poiary  xestiaint,  not  extending  beyond  the  ocoaston  and  scope  of  the  neces- 
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ritf — self-defensiTe,  which  is  the  limitation  on  the  police  power  of  the  State 
Impoeed  hj  the  Federal  Constltation.  BaOroad  Go.  ▼.  Butm,  06  U.  S.  406. 
The  State  cannot  confer  apon  the  eabordinate  agenciea  of  the  government 
powers  which  it  does  not  possess  and  cannot  exerdse.  The  general  grant  tn 
the  act  of  incorporation,  it  will  he  presumed,  had  reference  to  these  and  kin- 
dled regulations.  We  do  not  mean  that  the  corporate  authorities  may  not 
adopt  and  provide  other  and  additional  regulations,  but  that  they  should  be  in ' 
accordance  with  the  spirit  and  policy  of  the  general  statutes. 

"The  professed  object  of  the  ordinance,  as  shown  by  the  preamble  re- 
citing the  recommendation  of  the  officers  and  members  of  the  board  of  health, 
is  to  protect  the  health  of  the  community.  While  unquestionably  the  munici- 
pal government  may  pass  sanitary  ordinances  for  the  preservation  of  health 
within  its  limits:  may  prevent  articles  of  merchandise  or  others  which  have 
been  used  by  persons  or  in  places  infected  with  contagious  disease  from  being^ 
brought  into  the  town;  may  establish  quarantine  and  reasonable  inspection 
regulations,  and  provide  for  disinfecting  or  destroying  the  germs  of  disease 
as  far  as  practicable,  and  it  may  be,  for  obtaining  satisfactory  assurance  that  such 
articles  have  not  been  exposed  to  an  infectious  or  contagious  disease — the  power 
cannot  be  carried  beyond  unless  it  is  necessary  for  protection.  It  will  not  be 
controverted  that  second-hand  or  cast-off  garments,  blankets,  bedding  and 
bed-clothes  are  not  per  sew  introductive  of  infectious  or  contagious  diseases, 
and  that  a  lawful  business  in  selling  or  dealing  in  them  may  be  carried  on 
without  danger  to  the  public  health.  They  become  dangerous  by  reason  of 
the  nature  of  previous  use,  condition,  or  exposure.  This  is  virtually  admitted 
by  the  proviso  to  the  ordinance,  which  excepts  from  its  operation  the  sale  of 
the  specified  articles  not  imported,  and  that  have  not  been  used  by  a  person 
having  an  infectious  disease.  The  operation  of  the  ordinance  reaches  beyond 
the  scope  of  necessary  protection  and  prevention  into  the  domain  of  restraint 
of  lawful  trade,  by  permanently  prohibiting  the  importation,  selling  or  other- 
wise dealing  in  the  enumerated  articles,  though  they  may  not  have  been  used 
by  persons  or  in  districts  infected  with  such  diseases.  Municipal  authorities, 
having  power  to  abate  nuisances,  cannot  absolutely  prohibit  a  lawful  business 
not  necessarily  a  nuisance,  but  may  abate  it  when  so  carried  on  as  to  constitute 
a  nuisance.  They  cannot,  under  the  claim  of  exercising  the  police  power, 
substantially  prohibit  a  lawful  trade,  unless  it  is  so  conducted  as  to  be  injuri- 
ous or  dangerous  to  the  public  health.  If  they  can  declare  it  unlawful  to 
import,  sell  or  otherwise  deal  in  second-hand  or  cast-off  garments,  blankets, 
bedding  and  bed-clothes,  without  regard  to  the  circumstances  or  necessity, 
they  may,  under  the  same  power,  declare  it  unlawful  to  import  or  sell  meat 
because  at  some  time  and  in  some  places  it  is  infected  with  trichina,  or  other 
kind  of  food  because  liable  to  adulteration.  That  the  ordinance  is  founded 
on  the  fear  and  apprehension  of  possible  danger,  and  not  on  its  existence,  is 
shown  by  the  unequal  discrimination  between  articles  imported  and  not  im- 
ported. We  cannot  regard  it  a  legitimate  exercise  of  the  power  conferred  by 
the  act  of  incorporation.  WeU  v.  Bicard,  24  X.  J.  Eq.  109;  BarUng  v.  Wui, 
29  Wis.  807;  Dunham  v.  BocAetter,  5  C!ow.  462;  Jfoyor,  etc.,  of  Mobile  r. 
TuOe,  8  Ala.  187." 
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Skow  v.  Allbt. 

(144]laM.M6.) 

Otmtrati^cr  htn$fi  €f  paHy  and  third  person— part  p&rf»rmtmM^remi9tiam, 

If  A.  delivers  to  B.  bonds  for  two  distinct  considerations,  the  first  for  the 
benefit  of  a  third  person,  but  effecting  advantage  to  A.,  and  the  second  for 
A.*s  own  direct  benefit,  and  B.  performs  the  first  but  not  the  second,  A.  can- 
not, without  returning  the  benefit,  rescind  the  contract,  and  maintain  oon> 
version  for  the  bonds,  although  B.  when  he  entered  into  the  contract,  fraudu- 
lently intended  not  to  perform  the  second  consideration,  and  although  the 
benefit  received  by  A.  from  the  performance  of  the  first  consideiation  is  d 
such  a  nature  that  it  cannot  be  retumed. 

rr.HE  opinion  states  the  case. 

ft  0.  Shattuck,  H.  P.  Harriman  and  W.  H,  Monroe,  for  plaintiff. 
R.  G.  Ingeraolly  J,  M,  Morton  and  H.  M.KnotoUon,  for  defendant. 

Dbveks,  J.  This  is  an  action  of  tort  in  the  nature  of  trover 
for  the  conversion  of  one  hundred  and  fifty  Postal  Telegraph 
bonds,  of  the  par  value  of  $1,000  each.  The  plaintiff  seeks  to 
maintain  the  action  on  the  ground  that  the  bonds  were  obtained 
from  him  by  fraud.  The  facts  as  they  appear  by  the  defendant's 
bill  of  exceptions  are  as  follows: 

In  the  summer  of  1881  the  plaintiff,  with  certain  persons  named 
Roberts  and  Cummings  and  others,  organized  in  New  York  a  cor- 
poration called  the  Postal  Telegraph  Company.  The  original 
capital  was  $30,000.  At  the  time  of  the  organization  of  the  com- 
pany the  plaintiff  was  interested  in  and  the  owner  of  certain  pat- 
ents appertaining  to  telegraphy,  and  was  in  possession  of  a  bond 
for  a  deed  of  a  certain  factory  situated  at  Ansonia,  Connecticut, 
belonging  to  Wallace  &  Sons,  and  used  for  the  purpose  of  manu- 
facturing a  patent  telegraphic  wire  formed  by  the  deposit  of  copper 
around  a  steel  core,  to  which  the  plaintiff's  patents  related.  The 
sum  of  (90,000  had  been  paid  by  the  plaintiff's  associates-  toward 
the  pnrchase  of  this  factory,  in  consideration  of  which  the  bond 
had  been  given.  No  part  of  this  sum  had  been  contributed  by  the 
plaintiff.  The  Postal  Telegraph  Company  was  organized  for  the 
purpose  of  acquiring  the  factory  and  patents^  a  system  of  tele- 
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graphy  iuYented  by  Professor  Gray,  called  the  Harmonic^  another 
system  called  the  Leggo -Automatic,  and  to  build  a  telegraph  line 
from  Chicago  to  New  York  for  the  purpose  of  testing  these  inyen- 
tions,  which  it  was  believed,  if  successful,  would  revolutionixe 
telegraphy  and  furnish  a  much  cheaper  system  than  the  one  in  use. 

At  the  time  of  the  organization  of  the  company,  the  plaintiff  was 
one  of  the  organizers,  and  a  member  of  the  company.  For  the  pur- 
pose of  acquiring  these  patents  and  properties,  and  raising  the 
money  to  build  the  line  to  Chicago,  and  between  all  important 
cities  in  the  United  States,  it  was  agreed  between  the  parties  in 
interest,  including  the  plaintiff,  but  not  the  defendant,  in  the  fall 
<rf  1881,  that  the  capital  stock  should  be  increased  to  $21,000,000, 
and  that  the  property  should  be  mortgaged  to  the  Farmers'  Lioan 
and  Trust  Company,  of  New  York,  to  secure  the  payment  of 
110,000,000  of  bonds  of  the  par  yalue  of  $1,000  each,  to  be  issued 
by  the  Postal  Telegraph  Company.  The  vote  to  increase  the  capital 
stock  and  authorize  the  issue  of  the  bonds  was  not  actually  passed 
until  March  9, 1882,  after  the  defendant  had  become  interested  in 
the  corporation. 

The  enterprise  was  substantially  at  a  stand  for  want  of  means, 
when  on  February  25,  1882,  Roberts,  Cummings  and  others,  with 
the  knowledge  of  the  plaintiff,  visited  the  defendant  at  Washington, 
in  order  to  enlist  him  in  the  scheme,  and  to  get  him  to  invest  his 
money  and  use  his  influence  in  favor  of  the  company,  the  parties 
relied  on  to  furnish  funds  to  carry  on  the  postal  telegraph  enter- 
prises having  declined  to  go  further.  This  was  the  first  connection 
which  the  defendant  had  with  the  promoters  of  the  Postal  Telegraph 
Company,  although  he  had  previously  become  interested  in  the 
Harmonic  system.  The  defendant  at  this  interview  agreed  orally 
to  come  into  the  enterprise,  and  help  carry  out  the  arrangement 
previously  made  with  the  plaintiff  and  others,  if  on  investigation 
it  appeared  favorable,  and  satisfactory  arrangements  could  be  made. 
Subsequently,  on  March  7  and  8,  an  interview  was  held  at  New 
York,  between  the  plaintiff,  the  defendant,  Roberts,  Cummings  and 
others,  in  which  the  defendant  finally  agreed  to  come  in  and  use 
his  efforts  in  behalf  of  the  enterprise,  and  to  subscribe  $100,000  to 
a  construction  company  to  be  formed  for  the  purpose  of  building  a 
liue  to  Chicago,  and  to  lend  the  Postal  Telegraph  Company, 
$100,000,  and  more  if  necessary  (Roberts  subscribing  and  lending 
an  equal  amount),  and  to  use  his  efforts  to  advance,  equally  with 
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BobertB,  the  money  necessary  to  complete  the  payment  due  from 
ihe  Postal  Telegraph  Company  for  the  factory,  which  was  then  sup- 
posed to  be  about  $260,000,  but  which,  by  agreement  with  Wallace 
and  sons,  was  afterward  reduced  to  $160,000,  and  interest;  to 
advance  to  Professor  Gray,  or  for  his  account,  what  money  was  nec- 
essary to  free  the  Harmonic  system  from  certain  liens  and  pledges 
to  which  it  was  subject,  and  to  put  it  in^  the  Postal  Telegraph 
Company  free  from  such  liens  and  pledges. 

There  was  eyidence  tending  to  show  that  the  one  hundred  and 
fifty  bonds  which  are  the  subject  of  this  suit  were  given  to  the 
defendant  by  the  plaintiff  as  a  bonus  to  induce  the  defendant  to 
<3ome  into  the  enterprise  and  do  the  above  things,  and  for  all  the 
advantage  he  was  going  to  be  to  the  Postal  Telegraph  Company, 
and  for  the  risk  which  he  was  to  incur,  and  that  the  agreement  on 
the  part  of  the  defendant  to  do  the  above  things  was  the  considera- 
tion which  induced  the  plaintiff  to  give  the  defendant  the  bonds. 
There  was  no  evidence  tending  to  show  that  the  defendant  lost  any 
money  or  made  any  money  by  reason  of  his  doing  any  thing  which 
he  promised  to  do,  or  which  he  did  in  connection  with  the  Postal 
Telegraph  Company,  or  by  his  connection  with  these  enterprises. 

The  plaintiff  testified  that  he  declined  to  give  the  bonds  for  the 
foregoing  considerations  solely,  but  that  it  was  further  agreed  that 
no  bonds  should  be  sold  till  the  line  was  completed  to  Chicago,  and 
that  the  defendant  would  buy  thirty-two  bonds  of  the  plaintiff,  and 
pay  him  fifty  cents  on  thedoUar  for  the  same,  and  lend  him  $20,000 
on  other  bonds  than  the  thirty-two  or  the  one  hundred  and  fifty  afore- 
said, and  that  this  agreement  was  part  of  the  consideration  for  the 
•one  hundred  and  fifty  bonds.  The  making  of  this  last  agreement 
was  denied  by  the  defendant,  who  testified  that  he  never  intended 
to  lend  the  plaintiff  any  money  on  bonds,  or  buy  any  of  the  plain- 
tiff's bonds,  as  the  plaintiff  had  testified,  because  he  never  promised 
to  do  so.  The  things  which  the  defendant  and  those  associated 
with  him  were  to  do  were  relied  upon  to  enhance  the  value  of  the 
iwnds  and  stock,  and  there  was  evidence  offered  by  the  defendant 
tending  to  show  that  what  he  did  do  enhanced  the  market  value 
of  the  stock  and  bonds  of  the  Postal  Telegraph  Company. 

The  defendant  did  not  contend,  and  there  was  no  evidence  tend- 
ing to  show,  that  he  had  lent  or  otherwise  given  any  money  or 
other  property  directly  to  the  plaintiff  for  the  one  hundred  and 

fifty  bonds;  but  the  defendant  contended  that  the  consideration 
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for  the  same  was  the  advantage  which  the  defendant  was  to  be  ta 
the  Postal  Telegraph  Company,  the  things  he  was  to  do  for  it,  the 
adyances  and  subscriptions  he  was  to  make,  the  risk  incurred 
thereby,  and  the  enhanced  value  of  the  bonds  and  stock  which 
would  result  to  the  plaintiff.  The  success  of  the  Postal  Telegraph 
Company,  and  the  value  of  its  bonds  and  stock,  depended  on  ita 
ability  to  purchase  th^actory  at  Ansonia  and  to  build  the  line  ta 
Chicago. 

There  was  no  dispute  that  the  defendant  fully  performed  all  the 
agreements  made  by  him,  in  consideration  of  which  he  had  received 
the  one  hundred  and  fifty  bonds  now  in  controversy,  unless  he  also 
agreed  to  lend  the  plaintiff  the  sum  of  $20,000,  and  to  purchase  of 
hun  the  thirty-two  bonds  at  not  less  than  fifty  cents  on  the  dollar, 
fraudulently  intending  not  to  do  so.  As  the  agreement,  in  regard 
to  the  loan  and  purchase  of  bonds,  was  distinctly  denied  by  the 
defendant,  it  was  a  denial  by  necessary  inference  that  he  fraudu- 
lently intended  not  to  keep  such  an  agreement. 

The  defendant  by  his  eighth  and  ninth  requests  asked  the  learned 
chief  justice  of  the  Superior  Court,  who  presided  at  the  trial,  to 
instruct  the  jury  as  follows: 

''  If  the  parties  entered  into  a  contract  by  which  the  defendant 
agreed  to  advance  money,  by  way  of  loan  or  otherwise,  either  to 
Professor  Gray  or  to  the  Postal  Telegraph  Company,  or  for  the 
construction  of  a  telegraph  line,  or  for  the  purchase  of  a  factory  at 
Ansonia,  or  for  any  other  purpose,  and  the  defendant  did  there- 
upon lend  or  advance  any  substantial  part  of  the  money  he  agreed 
to  lend  or  advance,  and  said  loans  or  advances  have  not,  before  the 
commencement  of  this  suit,  been  repaid  to  the  defendant,  the  con- 
tract is  not  rescinded,  and  this  action  for  the  bonds  cannot  be 
maintained. 

**  The  plaintiff  cannot  maintain  this  action  while  any  part  of  the 
contract,  so  far  as  the  same  has  been  performed  in  whole  or  in  part 
by  the  defendant,  has  not  been  rescinded.  He  cannot  avail  him- 
self, for  his  own  use  or  that  of  the  company  in  whose  behalf  he 
was  contracting,  of  the  defendant's  advances,  or  of  the  benefit  of 
the  defendant's  acts,  and  at  the  same  time  recover  back  the  con- 
sideration for  those  advances  or  acts  in  this  action." 

Without  now  considering  whether  the  jury  was  justified  in  so 
finding,  we  assume,  for  the  purposes  of  the  present  discussion 
solely,  that  the  defendant  did  promise  as  the  plaintiff  alleged,  and 
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that  he  fraadnlently  intended  not  to  keep  the  promise  so  far  as  the 
loan  of  #20,000  and  the  purchase  of  the  thirty-two  bonds  are  con- 
cerned. The  learned  jadge  declined  to  give  the  instructions  aboye 
stated  y  which  had  been  requested  by  the  defendaut.  He  stated 
the  considerations  upon  which  the  evidence  tended  to  show  that 
the  plaintiff  was  induced  to  part  with  his  bonds,  namely,  ''that 
the  defendant  was  to  furnish  or  procure  money  so  as  to  cause  the 
incorporation  of  the  Harmonic  Telegraph  Company  with  the  Postal 
Telegraph  Company;  that  the  defendant  should  furnish  or  procure 
money  for  the  Ausonia  factory,  and  that  the  defendant  should 
build,  or  cause  to  be  built,  a  line  according  to  the  Postal  Telegraph 
system  to  Chicago.''  " Apparently, ''  he  adds,  ''there  is  no  dispute 
that  these  three  considerations  enter  into  the  arrangement  by 
which  these  bonds  passed  from  the  plaintiff  to  the  defendant. '^  He 
then  proceeds  to  the  inquiry  whether  there  was  a  fourth  considera- 
tion, in  the  proposed  loan  and  purchase  of  bonds,  and  after 
instructing  the  jury  as  to  the  rule  which  should  govern  in  deter- 
mining whether  there  was  any  such  consideration,  continues:  "If 
the  fourth  consideration  is  proved,  and  you  are  satisfled  that  it  had 
a  material  influence  upon  inducing  this  plaintiff  to  surrender  his 
bonds,  in  other  words,  that  unless  the  defendant  had  promised  to 
buy  thirty-two  bonds  at  $500  a  bond,  and  lend  $20,000,  he  would 
not  have  given  him  the  bonds,  if  you  should  be  satisfied  of  that, 
and  that  there  was  fraud  in  the  promise,  then  the  plaintiff  may 
recover  notwithstanding  those  other  considerations  combined  with 
this  to  induce  him  to  give  up  the  bonds." 

It  is  conceded  by  the  plaintiff,  in  his  argument,  that  "  it  must 
also,  under  the  ruling  of  the  court,  for  the  purposes  of  this 
inquiry,  be  assumed  that  the  promises  for  the  benefit  of  the 
Postal  Telegraph  Company  had  some  infiuence  in  inducing  the 
plaintiff  to  part  with  his  bonds;  that  those  promises  were  made^ 
in  good  faith,  and  have,  to  some  extent  at  least  been  performed  by 
the  making  of  loans  and  advances,  and  that  all  of  said  loans  and 
advances  had  not,  before  the  commencement  of  this  suit,  been 
repaid  to  the  defendant. '' 

The  right  to  rescind  or  avoid  a  contract  proceeds  upon  the  ground 
that  a  party  has  been  fraudulently  betrayed  into  making  it,  and 
having  thus  been  induced  to  part  with  his  own  property,  may 
resume  possession  of  it  on  returning  that  which  he  has  himself  re- 
ceived, and  thus  placing  the  other  party  in  the  same  position  that 
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he  was  before  the  contract  was  made.  If  that  which  he  returns  is 
•diminished  in  value  by  natural  causes,  or  in  the  ordinary  or  proper 
use  of  it,  he  may  still  return  it,  as  in  such  case,  the  contract  beings 
rescinded,  such  diminution  is  the  loss  of  the  original  owner.  Re^ 
perit  domino.  But  if  it  be  injured  by  his  own  negligence,  he  can- 
not return  it,  and  his  right  to  rescind  the  contract  is  gone.  Where 
property  is  entirely  worthless,  it  need  not  indeed  be  returned;  but 
•so  strictly  has  the  rule  been  held,  that  articles  which  are  of  the 
.slightest  value,  or  the  loss  of  which  may  be  a  disadvantage  in  any 
way,  must  be  returned,  even  if  they  have  no  intrinsic  or  no  market 
Talue,  as  casks  containing  worthless  lime,  or  sacks  which  have  been 
-on  bales  of  wool.  Conner  v.  Henderson^  15  Mass.  319.  Morse  v. 
Brackett,  98  Mass.  205;  see  also  Basseti  v.  Brawny  105  Mass.  551; 
Eeiabrook  v.  Sweit,  116  Mass.  303. 

Where  the  promissory  note  of  a  party  against  whom  a  rescission  of 
a  contract  is  claimed  has  been  given  to  the  rescinding  party,  it  is 
sufficient  indeed  for  the  latter  to  tender  a  return  of  it  at  the  trial; 
for  as  between  the  parties  to  it,  this  is  not  property,  but  a  promise 
only.  Thurston  v.  Blanchard,  22  Pick.  18;  s.  c,  33  Am.  Dec.  700; 
Bridge  v.  Baichelder,  9  Allen,  394. 

Where  ptoperty  also  has  passed  into  the  possession  of  a  party 
•oognizant  of  the  fraud,  it  may  be  reclaimed,  without  proving  that 
the  defrauding  party  has  been  restored  to  his  original  position.  In 
«uch  case  the  party  in  possession  of  the  property  known  by  him 
to  have  been  obtained  by  fraud  is  not  in  a  position  to  raise  the 
question  whether  restoration  has  been  made  or  not.  This  is  res 
inter  aliosy  with  which  he  has  no  concern,  and  is  irrelevant  to  the 
issue  at  the  trial.  Stevens  v.  Austin,  1  Mete.  557;  Manning  v. 
Albee,  11  Allen,  520,  and  14  Allen,  7. 

If  a  wrong-doer  who  has  obtained  property  by  fraud  has  made 
•expenditures  upon  it  enhancing  its  value,  he  has  no  claim  for  these 
expenditures  against  one  who  by  reason  of  the  fraud  practiced 
upon  him,  is  entitled  to  demand  its  restitution,  and  who  himself 
restores  all  which  he  has  received,  or  tenders  the  restoration  of  it, 
when  he  rescinds  the  contract.  In  such  case  the  wrong-doer  is  in  a 
^situation  analogous  to  that  of  a  trespasser  who  wrongfully  converts 
a  chattel  and  increases  its  value  by  labor  bestowed  upon  it  Cfuch- 
enheimer  v.  Angevine,  81  N*.  Y.  394. 

In  the  case  at  bar,  the  parties  to  the  original  contract  are  before 
ns.     There  was  no  attempt  to  place  the  defendant  in  the  position 
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in  which  he  was  before  the  contract,  and  the  claim  of  the  plaintiff 
is,  that  he  may  avail  himself  of  all  the  advances  made  by  the  de- 
fendant in  subscriptions  and  loans,  of  his  efforts  to  interest  others- 
in  the  Postal  Company,  and  of  his  services  as  its  treasurer,  the 
result  of  all  which,  as  there  was  evidence  tending  to  show,  was  largely 
to  increase  the  value  of  the  stock  and  bonds  in  which  the  plaintiff 
had  an  interest,  so  far  as  nominal  values  are  concerned,  of  over 
$3,000,000,  and  that  he  may  recover  from  the  defendant  the  full 
value  of  the  one  hundred  and  fifty  bonds,  which  he  gave  him  in 
consideration  that  the  defendant  would  do  these  things,  upon  the 
ground  that  the  defendant  also  promised  to  lend  $20,000,  and 
purchase,  for  $16,000,  thirty-two  bonds,  and  that  he  did  not  per- 
form and  fraudulently  intended  not  to  perform  this  latter  promise, 
it  being  one  of  the  inducements  to  the  contract. 

That  if  in  any  particular  the  defendant  has  failed  to  perform  the 
contract  which  he  made,  intending  not  to  perform  it,  the  law  will 
give  the  plaintiff  a  remedy  by  an  action  for  deceit,  in  which  the 
damages  will  be  appropriate  to  the  injury  he  has  suffered,  is  readily 
conceded.  It  is  quite  a  different  proposition  that  the  plaintiff  may 
enjoy  all  the  benefits  he  has  received  from  the  performance  of  a 
contract  in  its  three  most  important  particulars,  and  yet,  retaining 
all  these  benefits,  may  abrogate  it  entirely  on  the  failure  of  the 
other  party  to  perform  in  a  single  particular,  and  may  treat  as  hia 
own  and  thus  recover  all  the  property  which  he  has  transferred  in 
consideration  of  the  contract. 

While  the  loans  and  advances  made  by  the  defendant  were  not 
repaid  him,  which  apparently  might  have  been  done,  it  is  obvious 
also  that  there  was  an  impossibility  in  restoring  him  to  his  original 
position  in  other  respects,  even  if  as  to  these  it  was  possible.  The 
risks  he  had  run  by  the  loans  and  advances  made  by  him,  the  exer- 
tions he  had  made,  and  the  success  of  those  exertions  in  inducing 
others  to  make  loans  or  subscriptions,  and  the  results  he  had 
achieved,  by  which  the  immense  block  of  Postal  Telegraph  Com- 
pany stock  and  bonds  belonging  to  the  plaintiff  had  been  largely 
mcreased  in  market  value,  could  not  have  been  adjusted  and  paid 
for  by  any  satisfactory  or  practicable  scheme  of  compensation. 

It  is  not  in  our  view  important  that  the  acts  which  the  defendant 
was  to  do  (with  the  exception  of  the  alleged  loan  to  the  plaintiff 
and  the  purchase  of  his  bonds)  were  all  to  be  done,  and  were  in 
fact  all  done,  immediately  for  the  benefit  of  the  Postal  Company,. 
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and  not  for  that  of  the  plaintiff  individually.  The  large  interest 
which  the  plaintiff  had  in  this  company  caused  such  acts,  if  suc- 
cessful in  their  results,  to  inure  to  the  plaintiff's  benefit,  and  this 
to  the  extent  that  he  was  interested  therein.  They  were  done  also 
in  carrying  out  the  contract  made  with  the  plaintiff,  as  he  had  seen 
fit  to  make  it.  Even  if  the  considerations  which  an  alleged  de- 
frauding party  performs  go  to  the  benefit  of  an  independent  third 
party,  they  would  not  be  on  that  account  the  less  good  and  suffi- 
cient considerations  to  support  the  contract  made  by  the  alleged 
defrauded  party,  if  they  thus  went  in  pursuance  of  the  agreement, 
and  at  his  request.  Hubon  v.  Park^  116  Mass.  541;  TSirner  ▼. 
Roger 8y  121  Mass.  12;  Cottage  Street  Church  y.  Kendall,  121  Mass. 
528. 

The  contention  of  the  plaintiff  is,  that  when  the  consideration  of 
a  contract  is  entire,  but  the  promises  by  the  defendant  are  several, 
and  all  of  them  except  one  have  been  honestly  performed,  which 
one  he  wrongfully  intends  not  to  perform,  such  contract  may  be  re- 
pudiated and  rescinded  by  the  aggrieved  party,  and  all  that  he  con- 
veyed in  consideration  thereof  recovered  back,  without  restitution 
on  his  own  part  of  the  benefits  he,  with  other  parties  associated 
with  him,  has  enjoyed,  if  such  restitution,  from  the  nature  of  the 
things  done  and  contracted  to  be  done  by  the  defendant,  is  practi- 
cally impossible.  He  urges,  that  it  is  only  when  the  injured  party 
by  his  own  act  has  put  it  out  of  his  power  to  restore  what  he  has 
received,  that  he  cannot  rescind  his  contract 

The  rule,  as  it  has  been  repeatedly  stated,  is  much  narrower  than 
this,  nor  have  we  found  it  anywhere  judicially  stated  with  the  lim- 
itation which  the  plaintiff  would  place  upon  it.  Indeed  the  care- 
ful research  of  counsel  on  either  side  has  not  brought  before  us 
any  case  where  the  precise  question  now  raised  has  been  distinctly 
adjudicated,  unless  it  be  the  case  of  Metropolitan  Elevated  Railway 
V.  Manliattan  Elevated  Railway,  11  Daly,  373,  453;  s.  c,  14  Abb. 
N.  C.  103,  231.  This  is  not  a  decision  of  the  highest  court  of  the 
State  of  New  York,  but  it  certainly  does  not  favor  the  plaintiff's 
contention,  as  it  is  there  held  that  where  a  party  has,  without  any 
knowledge  of  any  intention  to  rescind,  and  for  no  ulterior  purpose, 
acted  upon  the  faith  of  the  agreement,  and  has  lost  rights  thereby, 
and  such  rights  cannot  be  restored,  the  injured  party  can  obtain 
no  relief,  except  through  such  reparation  as  an  action  at  law  to 
recover  damages  will  afford. 
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There  are  a  large  number  of  cases  in  which  it  is  not  only  said, 

but  held,  that  where  restitution  cannot  be  made,  the  party  mjared 

most  seek  his  remedy  in  some  other  way  than  by  rescission  of  the 

contract,  and  that  an  action  of  damages  for  the  deceit  practiced 

upon  him  affords  an  ample  remedy,  to  which  he  is  unquestionably 

entitled.     These  cases  do  not,  however,  appear  to  have  contained 

this  element,  that  the  benefit  received  by  the  party  defrauded  has 

been  received  in  such  form  that  from  its  nature  it  could  not  have 

been  returned.     Basseti  v.  Brown  and  Estdbrook  y.  Sioetty  ubi 

svpraj  Cook  v.  Oilman,  34  N.  H.  556;  Oould  v.  Cayuga  County 

Bank,  86  N.  Y.  75;   Worley  v.  Moore,  97  Ind.  15;  Smith  v.  Britten- 

ham.  109  111.  540;  Pott^  v.  Taggart,  54  Wis.  395;  Biebee  v.  Ham, 

47  He.  543. 

The  rule  as  given  by  most  eminent  judges  certainly  excludes  the 
plaintiff  in  the  case  at  bar  from  any  right  to  rescind  his  contract, 
or  to  recover,  in  the  form  of  action  he  has  adopted,  the  value  of 
the  property  he  has  pai'ted  with,  and  compels  him  to  seek  his  rem- 
edy by  an  appropriate  action  for  the  injury  he  has  sustained  by  the 
alleged  failure  of  the  defendant  to  make  the  loan  and  purchase  con- 
tracted for.  That  in  such  action  the  rule  of  damages  would  be  en« 
tirely  different  from  that  adopted  in  the  case  at  bar  is  readily  seen, 
as  in  such  action  he  could  recover  damages  only  for  the  injury  he 
had  actually  sustained,  while  he  hus  been  permitted  to  recover,  as 
the  case  was  submitted  to  the  jury,  for  the  full  value  of  all  the 
bonds  he  parted  with,  no  regard  being  had  to  the  benefits  he  had 
received  from  the  performance  of  the  contract,  so  far  as  the  defend- 
ant had  actually  performed  it,  or  to  the  burden  which  the  defend- 
ant had  necessarily  sustained  in  such  performance. 

''  Where  a  contract  is  to  be  rescinded  at  all,  it  must  be  rescinded. 
tn  toto/*  says  Lord  Ellbnbobouqh,  ''and  the  parties  put  in  statu 
quo,*'  Hunt  y.  Silk,  5  East,  449.  That  this  is  a  correct  statement 
of  the  principles  upon  which  the  right  to  rescind  a  contract  must 
rest  has  never  been  questioned,  and  it  has  often  been  adopted  in 
verbis. 

''When  once  it  is  settled  that  a  contract  induced  by  fraud,'* 
says  Mr.  Justice  Cbompton,  in  Clarke  v.  Dickson,  1  E.,  B.  &  E. 
148,  "  is  not  void,  but  voidable  at  the  option  of  the  party  dt'frauded,. 
it  seems  to  me  to  follow,  that  when  a  par^y  exercises  his  option  to 
rescind  the  contract,  he  must  be  m  a  state  to  rescind;  that  is,  he 
must  be  in  such  a  situation  as  to  be  able  to  put  the  parties  into 
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their  original  state  before  the  contract. "  This  expression  is  quoted^ 
and  its  principle  adopted  in  Urquhart  y.  MaePherson,  3  App.  Gas. 
831. 

Wesi$rn  Bank  v.  Addie,  L.  R^  1  H.  L.  Sc.  145,  was  a  cause- 
where  the  shares  which  were  the  object  of  an  alleged  fraadulent 
sale  had  been  changed  into  those  of  a  differently  constitated  com- 
pany. Originally  they  were  shares  in  an  unincorporated  company, 
which  had  afterward  become  an  incorporated  one,  with  the  usual 
statutory  incidents.  It  was  held,  that  there  could  be  no  rescission 
of  the  contract,  on  account  of  the  impossibility  of  returning  that 
which  the  injured  party  had  received,  and  that  he  must  seek  his 
remedy  by  action  against  those  who  had  deceived  him.  If  the 
shares  had  simply  depreciated  in  value,  they  would  still  have  been 
the  same,  and  might  have  been  returned.  The  case  also  affirmed 
that  of  Clarke  v.  Dickeon,  ubi  mpra,  and  the  language  of  Mr. 
Justice  Gboiifton  is  again  quoted. 

In  Sheffield  Nickel  Co.  v.  Unwifiy  2  Q.  B.  D.  214,  it  is  said  bj 
Mr.  Justice  Lush:  ''A  contract  voidable  for  fraud  cannot  be- 
avoided  when  the  other  party  cannot  be  restored  to  his  statue  quo. 
For  a  contract  cannot  be  rescinded  in  part  and  stand  good  for  the- 
residue.  If  it  cannot  be  rescinded  in  tolo,  it  cannot  be  rescinded 
at  all;  but  the  party  complaining  of  the  non-performance,  or  the 
fraud,  must  resort  to  an  action  for  damages.^' 

Without  quoting  numerous  other  instances,  both  in  England  and 
in  this  country^  in  which  the  principle  th^t  contracts  may  be  re- 
scinded where  fraud  has  been  committed  has  been  said  by  eminent 
judges  to  rest  upon  the  fact  that  the  parties  can  be  restored  tO" 
their  original  status,  it  is  to  be  observed  that  the  rule  has  always- 
thus  been  stated  in  the  decisions  of  this  court. 

It  is  said  by  Mr.  Justice  Morton,  in  Perley  v.  Balchy  23  Pick.  283,. 
286;  8.  c,  34  Am.  Dec.  66,  where  the  controversy  was  as  to  certain 
goods  alleged  to  have  been  sold  under  false  and  fraudulent  represen- 
tations: '*  The  purchaser  cannot  derive  any  benefit  from  the  purchase 
and  yet  rescind  the  contract.  It  must  be  nullified  in  toto  or  not  at  all. 
It  cannot  be  enforced  iu  part  and  rescinded  in  part.  And  if  the 
property  would  be  of  any  benefit  to  the  seller,  he  is  equally  bound 
to  return  it.  He  who  would  rescind  a  contract  must  put  the  other 
party  in  as  good  a  situatipn  as  he  was  before;  otherwise  he  cannot 
do  if  A  similar  statement  is  made  by  Chief  Justice  Shaw,  \n 
Thayer  v.  Tum&Ty  8  Mete.  650. 
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A  oontitict,"  says  Mr.  Justice  Wilds,  in  Ooolidge  t.  Brigham, 
1  Meta  647,  ''  cannot  be  rescinded  by  one  of  the  parties  for  the 
default  of  the  other,  unless  both  of  them  can  be  put  in  the  same 
state  as  before  the  contract.  It  cannot  be  rescinded  as  to  one 
party,  and  remain  in  force  as  to  the  other.  It  must  be  rescinded 
in  iaio.'' 

In  Morse  v.  Bracketty  98  Mass.  205,  Chief  Justice  Bioblow 
remarked:  ''This  case  comes  within  the  familiar  principle  that 
no  contract  can  be  rescinded  unless  both  parties  are  restored  to  the 
condition  in  which  they  were  before  the  contract  was  made.  One 
party  cannot  insist  on  the  validity  of  a  contract  as  to  one  portion 
of  the  subject  matter,  and  claim  to  set  it  aside  or  avoid  it  as  to  the 
residue.^  See  also  remarks  of  Mr.  Justice  Foster,  in  the  same 
case,  and  of  Mr.  Justice  Wells,  in  Bassett  y.  Brown,  ubi  supra. 

The  plaintiff  relies  much  on  the  case  of  Masson  y.  Bavet, 
1  Den.  69,  74,  and  especially  upon  the  language  there  used, 
that  ''the  law  cares  yery  little  what  his  (the  fraudulent  party's) 
loss  may  be.''  In  that  case  the  rescinding  party  had  restored  to 
the  defrauding  party  all  that  he  had  received;  and  the  general  rule 
that  he  who  would  rescind  a  contract  must  return,  or  offer  to 
return,  all  that  he  has  received,  is  distinctly  recognized.  All  that 
the  case  decides  is,  that  if  the  effect  of  such  restoration  is  not  to 
extricate  the  defrauding  party  from  the  condition  in  which  he  finds 
himself  by  reason  of  his  fraud,  he  has  no  ground  of  complaint. 

In  Hammond  v.  Ponnock,  61  N.  Y.  145,  where  Masson  v.  Bov$t 
is  quoted  with  approbation,  it  was  decided  that  the  defrauding 
party  could  not  prevent  a  rescission  of  the  contract,  because  after 
making  it  he  had  himself  done  that  which  prevented  his  being  re- 
stored to  his  original  position.  In  that  case  he  had  sold  and  con- 
tracted to  sell  some  of  the  land  which  was  the  subject  of  the 
contract,  and  it  was  held  that  in  a  suit  in  equity  he  might  be  com- 
pelled to  transfer  such  of  the  land  as  had  not  been  sold,  the  pro- 
ceeds of  such  as  had  been  sold,  and  to  account  for  the  proceeds  so 
far  as  they  could  then  be  traced. 

In  neither  case  was  the  defrauded  party  released  from  his  obliga- 
.  tion  to  restore  all  that  he  had  received.  The  other  party  was  thus 
placed  in  the  same  condition  that  he  was  in  before  the  transaction, 
so  far  as  the  two  parties  were  concerned.  Even  if  the  effect  of 
this  restoration  had  not  been,  by  reason  of  difficulties  which  the 
fraudulent  party  had  himself  created,  and  which  were  not  things 
Vol.  LIX  — 17 
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done  in  pursuance  of  the  contract,  to  extricate  hiiu  from  all  the 
embarassments  in  which  he  had  involved  himself,  the  other  had 
still  relinquished  all  the  benefits  which  he  or  others  acting  with 
him  had  received  by  virtue  of  the  contract,  and  the  defrauding 
party  had  been  restored  to  the  position  in  which  he  stood  before 
the  contract  was  made,  so  far  as  any  change  had  been  caused  by 
that  which  had  been  done  pursuant  to  the  contract. 

We  are  of  opinion  that  independently  of  authority  upon  the 
subject,  the  position  that  the  avoidance  of  a  contract  becomes  im- 
possible only  when  the  defrauded  party  has  disabled  himself  from 
restoring  what  he  has  received,  as  by  conveyance  thereof^  cannot 
be  sustained  upon  grounds  of  reason  and  justice.  We  cannot  hold 
that  he  may  retain  the  benefits  of  such  a  contract,  whether  re- 
ceived by  himself  or  by  those  in  behalf  of  whom  he  acts,  if  it  be- 
comes practically  impossible  to  reinstate  the  defrauding  party  in 
his  original  position  by  restoring  what  has  been  received,  and  that 
having  annulled  the  contract  without  such  restoration,  he  may 
recover  back  all  that  he  parted  with,  if  the  other  party  to  the  con- 
tract has,  in  any  particular,  fraudulently  failed  in  the  performance 
of  that  which  was  an  inducement  to  the  contract.  It  is  quite  cer- 
tain that  the  learned  court  which  used  the  expression  on  which  the 
plaintiff  has  much  insisted,  '^the  law  cares  very  little  what  his  (the 
fraudulent  party's)  loss  may  be,''  could  not  have  intended  thereby 
to  say  that  a  party,  however  fraudulent  his  conduct  may  have  been, 
was  not  to  be  dealt  with  fairly.  No  man,  however  wrongly  he  may 
have  conducted  himself,  is  without  the  pale  of  the  law,  or  beyond 
its  protection;  nor  can  fraud  or  wrong  ever  be  righted  by  injustice. 
PearsoH  v.  Chopin,  44  Penn.  St.  9. 

It  is  not  through  any  action  of  the  defendant  that  the  plaintiff 
is  unable  to  return  the  benefits  he  and  the  company  in  which  he  is 
so  deeply  interested  have  received  from  the  moneys  and  the  exer- 
tions of  the  defendant.  The  difficulty  arises  from  the  highly  com- 
plicated series  of  transactions  into  which  they  mutually  entered, 
and  the  magnitude  of  the  enterprise  in  which  they  by  mutual 
agreement  embarked.  The  plaintiff  was  not  brought  into  the 
Postal  Telegraph  Company  and  other  collateral  schemes  by  the  de- 
fendant, or  induced  by  him  to  receive  the  loans,  advances,  subscrip- 
tions, etc.,  which  the  defendant  agreed  to  make,  and  has  made,  as 
the  consideration  (or  part  of  the  consideration)  for  which  he  was 
to  receive  the  one  hundred  and  fifty  bonds.    It  was  the  plaintiff 
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and  his  associates  who  induced  the  defendant  to  come  in  and  inter- 
est himself  in  their  enterprise.  If  in  any  particular  the  defend- 
ant has  fraudulently  failed  to  perform  his  contract,  it  is  altogether 
just  that  he  should  pay  to  the  plaintifF  the  damage  he  has  occasioned 
by  such  failure,  but  there  is  no  reason  why  he  should  be  further 
liable  than  this.  A  civil  proceeding  is  not  intended  to  inflict  pun- 
ishment upon  any  one,  still  less  a  punishment  which  shall  inure  to 
the  advantage  of  another  who  is  sufficiently  protected  when  he  has 
received  full  indemnity  for  all  the  injury  he  has  suffered.  When 
such  a  one  has  been  injured  in  but  a  single  subordinate  particu- 
lar of  his  contract,  he  should  not,  for  that  reason,  reap  all  the 
other  benefits  of  it,  without  any  compensation.  Nor  could  any 
punishment  be  more  capricious  than  that  which  would  thus  be  in- 
flicted upon  the  wrong-doer.  It  would  be  the  same  whether  his 
wrongful  conduct  related  to  a  great  or  small  amount.  Indeed  the 
flmaller  his  fault,  proportionately,  the  larger  would  be  his  punish- 
ment, as  he  would  thus  lose  the  benefit  of  more  that  had  been  hon- 
estly and  faithfully  done  by  him.  No  matter  how  small  the  fraud- 
ulent promise  made  and  not  performed,  if  it  were  still  appreciable 
as  an  inducement  to  the  contract,  it  would  cause  him  to  forfeit  the 
whole  value  he  had  expended,  even  if  it  amounted  to  many  thousands 
of  dollars.  The  case  at  bar  itself  affords  a  sufficient  illustration  of 
how  harshly  the  rule  would  work  which  would  permit  an  entire 
contract,  involving  many  particulars,  to  be  rescinded  because  in 
some  detail  it  was  fraudulently  unperformed. 

The  defendant  was  to  furnish  or  raise  money  to  procure  the  in- 
corporation of  the  Harmonic  Telegraph  system  with  the  Postal 
Telegraph  Company ;  he  was  to  furnish  or  procure  the  money  for 
the  purchase  of  the  Ansonia  wire  factory ;  and  was  to  build,  or 
cause  to  be  built,  a  line,  according  to  the  Postal  Telegraph  system,  to 
Chicago.  All  this  involved  large  sums  of  money  and  great  exertions, 
but  he  has  failed  to  purchase  the  thirty-two  bonds  of  the  plaintiff 
at  fifty  per  cent,  and  to  lend  the  plaintiff  $20,000,  according  to  the 
verdict  of  the  jury,  in  fraudulent  violation  of  his  contract.  For 
this  failure,  involving  at  its  outside  limit  (if  the  loan  was  never  re- 
paid, and  the  bonds  were  utterly  worthless)  $36,000,  the  rule  for 
which  the  plaintiff  contends  requires  that  the  defendant  should  forfeit 
for  the  benefit  of  the  plaintiff  the  one  hundred  and  fifty  bonds  given 
in  consideration  of  all  the  defendant  was  to  do ;  which  bonds  the 
jury  have  estimated  in  value  at  over  $100,000.    Aooording  to  this 
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role,  the  resalt  would  also  be  the  same,  and  the  defendant  would 
alike  forfeit  the  whole,  if  he  had  agreed  to  parchase  a  single  bond 
for  $500,  or  any  other  substantial  sum,  if  such  agreement  had  been 
an  inducement  to  the  contract.  This  is  to  allow  a  defrauded  party 
to  recover  far  more  than  the  amount  of  any  injury  that  can  pos- 
sibly haye  been  inflicted  upon  him,  and  is  not  consistent  with 
justice. 

We  are  of  opinion  therefore  that  the  learned  judge  erred  in 
instructing  the  jury,  that  if  they  were  satisfied  that  '^  unless  the 
defendant  had  promised  to  buy  the  thirty-two  bonds  at  $500  a  bond, 
and  lend  him  $20,000,  he  would  not  have  given  him  the  bonds,  this 
promise  being  made  fraudulently,  the  defendant  intending  not  to 
keep  it,  the  plaintiff  would  be  entitled  to  recover,  notwithstanding 
the  other  considerations  which  had  been  fully  and  honestly  per- 
formed combined  with  this  to  induce  him  to  give  the  bonds.''  The 
defendant  was  entitled  to  an  instruction  in  substance,  that  if  several 
distinct  considerations  entered  into  the  contract  to  induce  the  plain- 
tiff to  part  with  the  bonds,  and  three  of  these  had  been  fully  and 
honestly  performed  by  the  loans  and  advances  made  by  the  defend- 
ant, the  plaintiff  could  not  rescind  the  contract  and  maintain  an 
action  for  the  full  value  of  the  bonds,  unless  upon  repayment  of 
the  sums  which  the  defendant  had  lent  or  advanced ;  and  further 
that  if  it  was  impossible  from  the  nature  of  the  transactions  to  re- 
store the  defendant  to  the  condition  in  which  he  was  before  the 
contract,  the  plaintiff  could  not  avail  himself  of  the  benefit  of  the 
loans,  advances,  services,  and  other  acts,  rendered  either  to  himself 
or  to  the  company  for  whom  he  acted,  and  at  the  same  time  rescind 
the  contract  and  recover  back  the  consideration  for  these  loans, 
advances  and  services,  but  must  seek  his  remedy  in  damages  for 
the  injury  he  had  sustained  by  the  wrongful  and  fraudulent  failure 
of  the  defendant  to  perform  the  contract  for  the  loan  and  purchase, 
which  was  the  fourth  consideration. 

For  the  reasons  already  given,  the  ^exceptions  to  the  ruling  and 
refusals  to  rule  in  regard  to  this  matter  must  be  sustained. 

The  defendant  has  strongly  urged  that  the  finding  of  the  jury, 
that  he  ever  made  any  promise  to  make  the  alleged  loan  or  purchase 
of  bonds,  was  not  justified  by  the  evidence  offered,  which  has  been 
reported.  As  we  have  assumed  that  the  jury  might  rightfally  have 
found  that  he  did  make  such  promise,  and  have  further  held  that 
even  if  this  was  the  case,  he  was  entitled  substantially  to  the  ruling 
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requested  by  him»  it  is  not  necessary  now  to  consider  this  inquiry. 
Whaterer  form  the  htigation  on  this  subject  may  hereafter  take,  it 
is  more  than  probable  that  the  evidence  at  a  subsequent  trial  will 
yary  in  a  greater  or  less  degree  from  that  which  is  now  before  us. 
It  would  not  be  profitable  therefore  to  discuss  it  in  its  present 
aspect,  and  might  embarrass  any  subsequent  examination  of  the 
facts. 

The  same  remarks  are  applicable  to  the  position  taken  by  the 
defendant^  that  the  plaintiff,  with  full  knowledge  that  the  defend- 
ant entirely  repudiated  any  agreement  for  a  loan  or  a  purchase  of 
bonds,  still  went  on  with  the  contract^  and  continued  to  receiye 
benefit  from  subsequent  services  and  ad?ances  of  the  defendant,  and 
to  the  further  position,  that  the  plaintiff  has,  for  a  sufficient  oon- 
sideration,  released  any  claim  for  damages  by  reason  thereof  to  the 
defendant. 

Other  exceptions  were  taken  to  the  rulings  of  the  learned  judge. 

Some  of  them  naturally  grow  out  of  the  theory  upon  which  the 
case  was  tried,  which  we  have  held  to  be  erroneous.  None  of  them 
require  present  discussion. 

JSzceptums  $u8tain$d. 
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Dehtbb  Fire  Iksuranob  Company  v.  McClbllajt. 

(•Colo.  11.) 
Corporation  —  vUra  virea  —  ettoppA, 

A  file  iDsnnuice  oompuij  having  Insared  against  hail,  which  it  was  not  aathor- 
ixed  to  do,  the  insared  having  performed  his  part  of  the  contract  and  the  com- 
pany having  accepted  the  benefit,  the  company  is  estopped  to  set  up  its  want 
of  power  to  issue  sach  a  policy.* 

ACTION  on  a  fire  insurance  policy.     The  head-note  states  the 
case.     The  plaintiff  had  judgment  below. 

Stallcup,  Luthe  dt  Shaffroth  and  Teller  A  Orahoody  for  ap. 
pellant. 

Norville  <S  Clark  and  T,  M,  Bobinsoji,  for  appellee. 

Ston£>  J.  The  sole  question  in  this  case  is  whether  the  appel- 
lant can  avail  itself  of  the  uUra  vires  of  the  contract  upon  which 
its  liability,  if  any,  arises  as  a  defense  to  the  action. 

[Omitting  statement  of  pleadings.] 

The  authorities  cited  on  both  sides  of  the  case  are  very  numerous. 
Questions  touching  the  ultra  vires  of  corporations  have  been  before 
the  courts  of  probably  every  State  in  some  shape,  and  various  phases 

•  See  Cent.  R.  and  B.  Co.  v.  Smith  (76  Ala.  572),  52  Am.  Rep.  358;  Day  v. 
/Sptf'^U  Springs  Buggy  Co  (57  Mich.  146),  58  Am.  Rep.  852. 


DBLEMBER  TERlf,  I^JSl  IS 

IT  T- 


<rf  die  qsoxiuD  harr  bent  hwij  kubob  consadcfcd  bj  the  Federd 
coQitBy  wliile  staadaid  text-booksare  full  of  remrcb  and  dneossioii 
npoo  the  entire  subject.  We  baw  exaained  thtat  antborities  vitb 
care,  bat  a  reriev  cf  tbeai  bere  voqM  be  oimeoeaBarj  labor,  siiioe 
botb  tbe  Engiisfa  aad  AmaicaMk  aothontaeB  bavo  been  odlated  and 
dwrjifwod  fnllj  in  nanj  of  tbe  ImdingciMB  cited  bj  coonsel  in  tbeir 
briefs  filed  in  tbe  care.  In  reqpect  to  tbe  predse  qnestion  before 
na,  there  is  apparently  modi  oonflici  of  c^nkin  in  the  decisions  of 
the  coons,  sadi  conflict  being  m  manj  cases  a|qparent  only,  bnt  in 
otben  sqoarrij  antagonistia  It  is  quite  veU  settled  as  a  genend 
rale  that  a  corpontion  ponscjocji  only  snch  kvfnl  powers  as  are 
ex]»e8Bly  conferred  by  its  charter,  and  snch  as  are  clearly  inci* 
dental  or  impliedly  requisite  for  carrying  out  the  declared  objects 
and  purposes  of  its  creation. 

On  the  one  hand,  it  is  held  bv  some  authorities  that  acts  of  a  cor- 
pontion  in  excess  of  the  powers  limited  by  the  foregoing  rule  are 
illegal,  that  any  contract  made  in  such  excess  of  lawful  aathority  is 
Toid  aud  not  enforceable,  and  that  neither  party  to  an  action 
founded  thereon  is  estopped  to  plead  the  ultra  oirex  of  the  contract 
in  bar  of  snch  action. 

On  the  other  hand,  it  has  come  to  be  the  settled  doctrine  of  seT« 
eml  States  that  a  corporation  may  be  estopped  to  deny  its  authority 
to  enter  into  a  contract  which  has  been  executed,  and  from  which 
it  has  derired  the  benefit  which  it  thereby  sought.  There  seems 
to  be  a  growing  tendency  to  this  doctrine  in  modern  decisions  in 
this  country  and  it  is  also  supported  by  the  authority  of  English 
cases. 

As  IS  said  in  Parish  v.  Wheeler,  22  N.  Y.  494,  a  leading  oase 
upon  this  subject  in  the  United  States:  **  The  executed  dealings 
of  corporations  must  be  allowed  to  stand  for  and  against  both  par- 
ties where  the  plainest  rules  of  good  faiih  require." 

Mr.  Waterman,  in  his  late  excellent  treatise  upon  the  Specific 
Performance  of  Contracts,  says  that  it  is  now  settled  that  a  corpora- 
tion cannot  avail  itself  of  the  defense  of  ultra  viresy  when  the  con- 
tract has  been  in  good  faith  fully  performed  by  the  other  party, 
and  the  corporation  has  had  the  full  benefit  of  the  performance 
and  of  the  contract,  g  226.  So  if  the  other  party  has  had  the 
benefit  of  a  contract  fully  performed  by  the  corporation,  he  will 
not  be  heard  to  object  thtit  the  contract  and  performance  were  not 
within  the  logitim;iti»  powors  of  the  corpomtion. 
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In  the  case  before  us>  the  contract,  as  made  by  the  parties, 
appeara  to  have  been  fully  execaced  on  the  part  of  the  appellee,  so 
fur  as  his  right  of  action  when  brought  was  affected  by  it.  He  had 
paid  a  small  portion  of  the  money  on  the  amount  of  the  premium 
agreed  to  be  paid  and  had  given  a  promissory  note  for  the  balance. 
This  was  all  he  had  agreed  to  do;  all  that  had  been  exacted  of  him 
by  the  insurance  company,  and  this  he  had  performed.  It  matters 
not  that  the  note  had  not  been  paid,  for  it  was  not  due  when  his 
right  of  action  accrued  and  when  he  brought  his  suit. 

It  is  not  contended  that  the  payment  of  the  note  was  a  condition 
precedent  to  his  right  of  action  against  the  company,  since  at  the 
time  of  bringing  the  action,  the  note  lacked  two  months  of 
maturity,  and  there  was  nothing  to  be  done  or  performed  by  him 
under  the  contract.  The  performance  already  made  by  the  appel- 
lee had  been  accepted  by  the  appellant  company,  and  so  far  as  it 
was  concerned,  the  execution  of  the  note  was  the  same  as  a  cash 
payment  in  full  of  the  amount;  the  company  had  the  benefit 
thereof.  It  is  argued  on  behalf  of  the  appellant  that  the  courts 
ought  in  all  such  cases  to  sustain  the  defense  of  ultra  vireit,  here 
interposed,  on  the  ground  of  publjc  policy;  that  the  public  which 
confers  the  corporate  powers  upon  such  companies  has  an  interest 
in  the  protection  of  innocent  stockholders  and  creditors  of  such 
companies  by  confining  the  exercise  of  corporate  powers  strictly 
within  their  authorized  limits,  and  this  is  given  in  the  books  as 
the  chief  reason  for  the  rule  of  decision  in  the  cases  which  sustain 
the  defense  of  uUra  vires. 

That  the  public  has  such  an  interest  is  quite  true,  but  whether 
to  afford  such  protection  the  defense  of  ultra  vires  is  always  neces- 
sary in  such  cases  is  another  thing.  Stockholders  are  but  one  por- 
tion of  the  public;  another  portion,  with  equal  rights  of  protection, 
is  that  with  whom  these  multiform  corporations  deal  in  the  daily 
exercise  of  their  assumed  powers.  And  it  seems  illogical  to  assume 
that  the  interests  of  the  public  would  be  best  subserved  by  a  public 
policy  which  will  allow  a  corporation,  any  more  than  an  individual, 
to  violate  the  principles  of  common  honesty  and  claim  exemption 
from  the  obligation  of  its  contracts  by  pleading  its  own  wrong- 
doing. Such  policy  would  rather  seem  to  offer  a  premium  for  dis- 
honest dealing. 

Besides,  both  the  State  which  grants  these  corporate  powers,  and 
the  stockholders  for  whose  benefit  such  powers  are  exercised,  have 
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their  remedieB,  the  former  by  interfering  to  reyoke  the  charter, 
and  the  latter  by  an  action  to  restrain  the  unauthorized  undertak- 
ings. While  courts  are  inclined  to  maintain  with  vigor  the  bmita- 
tioDS  of  corporate  actions,  wheneyer  it  is  a  qqestion  of  restraining 
the  corporation  in  advance  from  passing  beyond  the  boundaries  of 
their  charters,  they  are  equally  inclined,  on  the  other  hand,  to 
enforce  against  them  contracts,  though  ultra  mres,  of  which  they 
have  received  the  benefit.  If  the  other  party  proceeds  to  the  per- 
formance of  the  contract,  expending  his  money  and  labor  in  the 
production  of  values,  which  the  corporation  appropriates,  such 
corporation  will  not  be  excused  on  the  plea  that  the  contract  was 
beyond  its  powers.  Bradley  v.  Ballard,  55  111.  413;  &  c,  8  Am. 
Rep.  656. 

Corporations  have  the  capacity  to  do  wrong,  and  may  overstep 
the  limits  placed  by  the  law  to  iheir  powers,  and  when  they  violate 
their  charters  in  this  respect  their  acts  are  illegal,  but  not  neces- 
sarily void.     BiMsell  v.  Mich.,  etc.,  R.  Go.,  22  N.  Y.  258. 

The  plea  of  ultra  vires  is  not  to  be  understood  as  an  absolute 
and  peremptory  defense  in  all  cases  of  excess  of  power  without  re- 
gard to  other  circumstances  and  considerations.  The  ple%  is  not 
to  be  entertained  where  its  allowance  will  do  great  wrong  to  inno- 
cent third  persons.  Biesell  v.  Mich.,  etc.,  R.  Co.,  22  N.  Y.  258. 
Where  a  certain  act  is  prohibited  by  statute,  its  performance  is  to 
be  held  void  because  such  is  the  legislative  will.  So  where  the 
consideration  of  a  contract  is  by  law  illegal,  as  where  the  cause  of 
action  arises  ex  turpe.  But  where  the  act  is  not  wrong  juer  ee, 
where  the  contract  is  for  a  lawful  purpose  in  itself,  has  been  en- 
tered into  with  good  faith,  and  fairly  executed  by  the  party  who 
.seeks  to  enforce  it,  we  must  assent  to  the  doctrine  of  those  authori- 
ties which  hold  that  the  excess  of  the  corporate  powers  of  the  con- 
tracting party  which  has  received  the  benefit  of  the  contract  is  an 
unconscionable  defense,  which  may  not  be  set  up  to  exempt  from 
liability  the  party  so  pleading  it.  And  such,  we  think,  is  the  case 
before  us. 

The  answer  of  the  insurance  company  does  not  deny  the  aver- 
ment in  the  complaint  that  the  company  ''  was  doing  business  in 
Larimer  county,  in  the  State  of  Colorado,  as  a  general  fire  and 
hail  insurance  company.".  It  does  not  deny  that  it  entered  into 
the  contract  of  insurance  with  the  appellee  in  manner  and  form  as 
alleged  m  said  complaint,  nor  that  the  contract  was  executed  m 
Vol.  LIX  — 18 
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averred.  The  sole  defease  upon  which  the  appellant  oompany 
relies  here  is  its  want  of  aathority  to  insure  against  hail.  By  offer- 
ing to  insure  the  property  of  appellee  against  damage  by  hail,  and 
by  entering  into  the  contract  of  insurance  therefor,  it  claimed  to> 
possess  the  power  so  to  do.  It  took  the  appellee's  money  and  as- 
sumed the  risk  and  obligation  of  paying  the  damage,  much  or 
little,  that  might  occur,  or  of  having  nothing  at  all  to  pay,  it  the 
contingency  of  damage  should  not  happen  within  the  time  covered 
by  the  policy. 

A  loss  having  occurred,  the  company  seeks  exemption  from  the- 
obligation  it  entered  into  by  denying  that  it  had  any  authority  to 
do  what  it  asserted  the  right  to  do  when  it  voluntarily  assumed  the 
undertaking. 

We  are  aware  that  the  courts  have  been  very  slow  to  concede 
that  a  defendant  setting  up  as  a  defense  the  uUra  vires  of  a  con- 
tract, where  said  contract  was  clearly  not  authorized,  should  be 
held  liable  on  the  contract,  since  this  would  appear  to  sustain  the 
enforcement  of  an  unauthorized  contract,  and  therefore  the  case» 
show  that  whenever  the  courts  could  avoid  this  seeming  inconsist- 
ency Uy  resting  the  recovery  upon  some  other  ground  they  have 
done  so.  This  has  often  led  to  equal  inconsistency  in  other  direc- 
tions. The  true  ground  would  seem  to  be  that  of  equitable  es- 
toppel, whereby  the  defendant  is  not  permitted  to  rely  upon  or 
show  the  invalidity  of  the  contract  In  such  case,  the  contract  is 
assamed  by  the  court  to  be  valid,  the  party  seeking  to  avoid  it  not 
being  permitted  to  attack  its  character  in  this  respect. 

The  point  was  strongly  insisted  upon  by  counsel  for  appellant  in 
argument,  that  one  dealing  with  a  corporation  is  bound  to  know 
the  extent  of  its  powers  to  contract,  that  the  corporate  name  itself 
indicates  the  scope  of  its  business,  and  the  record  of  its  chai*ter  or 
articles  of  incorporation  furnishes  notice  of  the  extent  and  limita- 
tion of  its  corporate  powers  and  authority  to  contract. 

While  as  a  general  proposition  this  is  true,  yet  it  must  be 
conceded  that  this  constructive  notice  is  of  a  very  vague  and 
shadowy  character.  Every  one  may  have  access  to  the  statates  of 
the  States  affecting  companies  incorporated  thereunder,  and  to 
their  articles  of  incorporation,  but  to  impute  a  knowledge  of  the 
probable  construction  the  courts  would  put  upon  these  statutes  and 
articles  of  incorporation  to  determine  questions  raised  upon  a  given, 
contract  proposed,  is  carrying  the  doctrine  of  notice  to  an  extent 
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which  can  only  be  denominated  preposterous.  It  was  in  answer  tc^ 
the  same  point  that  Chief  Justice  Comstogk  observed,  in  his  opin- 
ion in  a  leading  case  upon  this  question,  that  "  a  traveller  from 
New  York  to  Mississippi  can  hardly  be  required  to  furnish  himself 
with  the  charters  of  all  the  railroads  on  his  route,  or  to  study  a. 
treatise  on  the  law  of  corporations.''  BissM  v.  J/.  8.  dk  If.  J.  R. 
Co.,  22  N.  T  ^58.  It  was  urged  in  argument  on  behalf  of  appel- 
lant that  the  State,  which  created  these  corporations  for  public 
good,  has  such  an  interest  in  their  existence  and  perpetuity  that 
public  policy  should  be  interposed  to  keep  them  within  the  legiti- 
mate exercise  of  their  powers.  This  may  be  true  to  a  certain  extent 
and  the  State  may  interpose  to  revoke  their  charters  for  an  abuse 
thereof;  but  we  take  it  that  it  is  no  more  the  public  policy  of  the^ 
State  to  protect  the  business  of  private  corporations  than  that  of 
its  individual  citizens;  and  to  invoke  public  policy  in  a  case  like  the 
one  at  bar,  in  order  to  prevent  a  corporation  from  doing  wrong, 
by  punishing  the  other  party,  would  differ  little  from  asking  a  court, 
on  the  ground  of  public  policy,  to  prevent  the  obtaining  money  or 
goods  through  false  pretenses  by  holding  that  the  party  defrauded 
should  be  punished  by  the  loss  of  his  money  or  goods. 

While  such  wrong  may  be  prevented  by  interference  on  the  part 
of  the  State,  or  stockholders  of  the  company,  it  cannot  well  be  said 
that  to  cure  the  evil  it  is  necessary  in  every  case  to  exempt  the 
company  from  the  liability  of  its  unauthorized  engagements. 

The  principle  of  estoppel  by  conduct  is  the  same  principle  which 
is  applied  by  courts  in  holding  that  the  statute  of  frauds,  by  which 
under  the  general  rule  a  contract  would  be  void,  is  never  to  be  used 
for  the  protection  of  a  fraud. 

The  essential  elements  of  an  estoppel  by  conduct  are  laid  down 
by  this  court  in  Ortffilh  v.  Wrighi,  6  Colo.  248,  to  be  that:  1.  There 
most  have  been  a  representation  or  concealment  of  material  facts. 
2.  The  representations  must  have  been  made  with  knowledge  of 
the  facts,  unless  the  party  representing  was  bound  to  know  them, 
or  that  ignorance  thereof  was  the  result  of  gross  negligence.  3. 
The  party  to  whom  it  was  made  must  have  been  ignorant  of  the 
truth  of  the  matter.  4.  It  must  have  been  made  with  the  inten* 
tion  that  the  other  party  should  act  upon  it;  but  gross  and  culpa- 
ble neghgenoe  on  the  part  of  the  party  sought  to  be  estopped,  the 
effect  of  which  is  to  make  a  fraud  on  the  party  setting  up  the  estop- 
pel, snppbes  the  place  of  intent.    5.  The  other  party  must  have 
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been  indaoed  to  act  upon  it.  The  case  before  ns  seeniB  to  be  fairly 
brought  within  the  foregoing  rules  and  definitions.  The  insurance 
company,  through  its  agent,  not  only  concealed  the  want  of 
authority  to  insure  against  hail,  which  it  now  sets  up,  but  its  open 
notorious  acts  in  soliciting  policies  of  this  character  throughout  the 
country  impliedly  held  out  and  represented  its  authority  for  such 
business. 

Such  agent  was  certainly  bound  to  know  the  extent  of  the 
authority  of  the  company  he  represented,  and  if  his  acts  in  the 
premises  were  not  done  with  full  knowledge  of  the  facts,  his  igno- 
rance in  this  respect  was  gross  and  culpable  negligence. 

That  the  appellee  was  ignorant  of  the  truth  of  the  matter  of  want 
of  authority  in  the  company  is  not  denied  by  the  appellant  company, 
except  by  an  inference  which  it  is  argued,  is  to  be  drawn  that  the 
articles  of  incorporation  and  the  record  thereof  furnished  con- 
structiye  notice  of  the  extent  of  authority  of  said  company.  Bat 
it  seems  to  us  that  such  an  inference  is  rebutted  by  the  presump- 
tion fairly  arising  from  the*  nature  of  the  transaction,  that  the 
appellee  would  not  hare  paid  his  money  for  the  performance  of  a 
promise  which  he  knew  was  void;  that  its  performance  could  not 
be  enforced,  and  that  his  money  would  be  utterly  thrown  away. 

That  the  ofFer  of  the  appellant  to  insure,  and  the  representations 
made  to  induce  the  appellee  to  enter  into  the  contract  of  insur- 
ance, were  made  with  the  intent  that  the  appellee  should  act 
thereon,  is  self-eyident  from  the  nature  of  the  transaction,  and 
the  acceptance  by  the  appellee  of  the  offer  so  made  by  the  appel- 
lant; and  that  the  appellee  was  induced  to  act  upon  the  offer 
and  representations  so  made  is  equally  apparent,  for  the  act  was  an 
obyious  sequence  of  the  inducement. 

It  was  strenuously  contended  by  counsel  for  appellant  in  the 
oral  argument  of  this  case  that  whether  the  contract  in  a  case  of 
this  kind  is  executed  or  not  is  immaterial;  that  the  true  grounds  of 
liability  depend  upon,  and  should  be  placed  upon  the  fact  of 
whether  the  elemeuts  of  estoppel  exist;  whether  the  conduct  of 
one  party  has  been  such  as  that  the  other  party  would  be  defrauded 
or  injured  thereby  unless  the  contract  should  be  enfoi^ced. 

However  this  may  be  in  respect  to  the  other  cases,  orasageiieral 
rule,  we  are  quite  willing  to  assent  to  this  view  in  the  particular 
case  before  us,  and  to  rest  our  decision  upon  the  ground  of  estop- 
pel by  the  conduct  of  the  appellant  company. 
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We  do  not  say  that  the  directors  or  acting  officers  of  sach  com- 
pany may  act  in  excess  of  their  legitimate  powers  against  the  inter- 
ests and  contrary  to  the  will  of  the  stockholders  of  snch  company, 
bat  while  admitting  the  excess  of  proper  authority^  we  think,  on 
principle  and  the  weight  of  modem  decisions^  that  if  the  stock* 
holders,  whose  business  it  is  to  see  that  their  own  managing  officers 
act  within  the  proper  scope  of  their  powers,  either  expressly,  or  by 
silence  impliedly,  assent  to  acts  done  on  their  behalf  in  excess  of 
authority,  they  should  be  held  estopped  to  deny  that  such  acts 
were  authorized. 

The  appellant  company  here  offered  to  pay  back  the  money  and 
return  or  cancel  the  note  given  for  the  policy,  and  counsel  urgently 
cont«^nded  that  this  is  all  that  legally  can  or  rightfuUy  ought  to  be 
exacted.  This  would  not  place  Uie  appellee  in  statu  quo.  'Everj 
insurance  company  would  be  ready  and  willing  to  do  that  much 
After  the  loss  had  occurred,  on  condition  of  exemption  from  pajrment 
>f  the  loss.  The  damage  to  appellee  is  the  loss  of  his  crops  against 
rhich  the  appellant  undertook  to  secure  him.  After  the  loss  it 
iras  too  late  for  appellee  to  insure  in  another  company  haying  un* 
questioned  authority  to  insure  against  such  loss. 

We  therefore  conclude  that  since  the  contract  of  insurance, 
though  it  may  hare  been  beyond  the  scope  of  the  proper  object  and 
purposes  of  the  company  as  expressed  and  conferred  by  their  arti- 
cles of  incorporation,  was  neither  by  statute  nor  by  their  charter 
expressly  forbidden,  nor  in  its  nature  illegal  or  improper,  and  since 
the  conduct  of  the  company  in  soliciting  the  insurance  and  entering 
into  the  contract  therefor  under  the  circumstances  disclosed  by 
this  case  was  such  that  to  exempt  it  from  its  engagements  there- 
under would  result  in  injuring  and  defrauding  the  appellee,  who 
in  good  faith  dealt  with  the  company  under  the  belief  of  its  right- 
ful authority  in  the  premises,  the  defense  of  the  appellant  com- 
pany iuterposed  against  its  liability  on  the  contract  is  inequitable, 
unconscioniioie  and  should  not  be  allowed. 

It  is  admitted  that  a  contract  is  not  enforceable  when  prohibited 
by  statute;  when  not  so  prohibited  howeyer,  and  when  not  illegal 
or  im  moral  in  its  nature,  nor  contrary  to  sound  public  policy,  a 
contract  even  vltra  vires  may  be  enforced,  when  under  the  cir- 
cumstances of  its  execution,  every  consideration  of  justice  requires 
it.  1  his  is  the  ground  of  decision  in  most  of  the  cases  relied 
upon  by  the  appellee  in  the  case. 
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As  is  said  by  the  Supreme  Ooart  of  the  United  States  in  the 
of  Zabriskie  v.  CI.,  Col  £  Cin.  R.  Co.,  23  How.  400  :  '*  A  corpora- 
tion, quite  as  much  as  an  indiridual,  is  held  to  a  careful  adherence 
to  truth  in  their*  dealings  with  mankind^  and  cannot,  by  their  rep- 
resentations or  silence,  involve  others  in  onerous  engagements,  and 
then  defeat  the  calculations  and  claim  their  own  conduct  has  super- 
induced." 

Among  the  many  authorities  examined  in  support  of  our  views 
in  this  case,  we  cite  the  following :  Parish  v.  Wheeler,  22  N.  T. 
603;  Biseell  v.  M.  S.,  etc.,  R.  Co.,  22  N  Y.  258;  Bradley  v.  Ballard, 
55 111.413;  8.C.,  8  Am.  Rep.  656;  WhiinetfArme  Co.  v.  Barlow,  63  N. 
Y.  69  ;  s.  c,  20  Am.  Rep.  504 ;  Daret  v.  Oale,  83  HI.  141 ;  State  B'd 
-ofAgr.  V.  Citizens^  Street  R.  Co.,  47  Ind.  407  ;  Oil  Cr,,  etc.,  R.  Co.  r. 
Penn.  Trans.  Co.,  83  Penn.  St.  166;  Argenti  v.  City  of  San  Francisco, 
16  Cal.  255;  State  v.  Woram,  6  Hill,  37;  8.  c,  40  Am.  Dec.  378; 
Converse  v.  Norwich  S  N.  Y.  Trans.  Co.,  33  Conn.  180,  modifying 
the  doctrine  in  the  case  of  Hood  v.  N.  Y.  &  N.  H.  R.  Co.,  22  Conn. 
^02;  Chicago  Build.  Soc  v.  Crowell,  65  111.  453;  Ward  v.  Johnson, 
95  111.  215-240;  Zabriskie  v.  CI.,  Col.  d  Cinn.  R.  Co.,  23  How. 
398-401;  Hitchcock  v.  Galveston,  96  IT.  S.  341--351;  Nat.  Bank  t. 
Matthews,  98  IT.  S.  621;  Green's  Brice's  Ultra  Vires,  371,  and  cases 
cited;  Sedgw.  Stat,  and  Const.  Law,  90;  Waterman  Spec.  Perf., 
<sited  supra. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  ajfirmed. 

Bbok,  C.  J.,  and  Hblk,  J.  (concurring).  Private  corporations 
4ure  creatures  of  statute,  and  derive  their  powers  solely  therefrom. 
Upon  weighty  considerations  of  public  policy,  and  of  private  equity 
:a8  well,  the  principle  has  been  universally  recognized  that  the  char- 
ters or  general  laws  through  which  these  corporations  derive  their 
existence  absolutely  control  their  action  ;  that  a  contract  made  or 
an  act  done  by  them  which  is  not  in  any  manner  authorized  by 
some  express  provision  of  the  charter  or  law  of  incorporation,  or 
which  may  not  be  clearly  implied  therefrom,  is  ultra  vires;  and 
that  such  usurpation  of  power  may  be  relied  upon  as  a  complete 
defense  to  a  suit  growing  out  of  the  unauthorized  act  or  contract. 

But  for  the  purpose  of  avoiding  the  infliction  of  manifest  injus- 
tice in  given  cases,  many  courts  of  the  highest  respectability  have 
.seen  fit  to  recognize  an  exception  to  the  foregoing  doctrine.     This 
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exception,  when  admitted,  is  always  based  upon  principles  largely 
iinalogous  to,  those  supporting  eqnitable  estoppels.  The  deqision^ 
recognizing  it  hold  that  where  a  corporation  receives  and  retains 
the  full  benefit  of  a  contract,  and  a  failure  to  perform  on  its  side 
would  result  in  palpable  injustice  to  the  other  contracting  party,  it 
is  estopped  from  escaping  liability  thereunder  through  a  plea  of 
nltra  vires. 

We  are  inclined  to  the  opinion  that  cases  sometimes  arise  wherein 
this  exception,  properly  understood  and  limited,  should  be  held 
applicable.  If  a  private  corporation  has  accepted  and  retained  the 
full  benefits  of  a  contract  which  it  had  no  power  to  make,  the  same 
having  been  performed  by  the  other  party  thereto  ;  and  if  the  trans- 
action is  of  such  a  nature  that  the  party  thus  performing  will  suffer 
manifest  injustice  and  hardship  unless  permitted  to  maintain  his 
Action  directly  upon  the  contract,  no  other  adequate  relief  being  at 
his  command,  we  think  the  defense  of  ultra  vires  may  be  disal- 
lowed. This  however  does  not  do  away  with  the  objectionable 
character  of  the  unauthorized  contract.  It  admits  the  legal  wrong 
committed  by  the  usurpation  of  power,  but  denies  the  eqnitable 
right  of  the  corporation  to  profit  through  such  wrong  at  the  expense 
of  parties  contracting  with  it ;  the  corporation,  having  received 
4ind  retained  the  benefit  of  the  contract,  is  denied  the  privilege  of 
invoking  the  illegality  of  its  act,  and  thus  avoiding  consequences 
naturally  flowing  therefrom. 

The  circumstances  attending  and  surrounding  the  transaction 

now  before  us,  in  our  judgment,  render  this  an  appropriate  case 

for  the  application  of  the  foregoing  eqnitable  doctrine.     For  this 

reason  we  concur  in  the  conclusion  arrived  at  by  Mr.  Justice  Stoms, 

who  writes  the  principal  opinion. 

Judgment  affirmed. 
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POMBBOY  Y.  BOCKY  HOUITTAIK  IkSURAKCB  AND  SAyiHGB  InSTI- 

TUTIOW.  ' 

<90olo.»S.) 

Insurance  —  condition — toaJMr — knauMgeoj 


A  poli<7  of  life  insnmnce  was  conditioned  to  be  Toid  if  the  insared  ahcmld 
become  so  far  intemperate  as  to  impair  bis  health,  or  indace  deliriani. 
tremens.  The  insared  allowed  the  policy  to  become  forfeited^  transferred 
it  to  the  plaintiff  for  a  debt,  and  the  latter  arranged  with  the  president  of 
the  company  for  its  revival,  and  paid  the  sums  reqnired  to  keep  its  policy 
in  force  nntil  the  insured's  death,  which  happened  shortly  after  the  revival. 
The  president  knew  that  the  insared  had  become  so  intemperate  as  to  injure 
his  health.    Beld,  that  the  company  was  liable. 

ACTION  on  a  life  insarance  policy.    The  head-note  states  the 
facts.     The  defendant  had  judgment  below. 

Stuart  Bros.,  for  plaintiff  in  error. 

B,  F.  Harrington  and  W,  W,  Cover,  for  defendant  in  error. 

Elbert,  J.  Johnson  was  the  president  and  general  manager  of 
the  defendant  company,  and  had  charge  of  its  home  office,  at  Den- 
Yer,  with  fall  power  to  write  insurance  and  to  represent*  the  com- 
pany. The  company  is  bound  by  his  acts  in  issuing  the  policy  of 
insurance,  in  permitting  its  renewal  and  assignment,  and  in  receiv- 
ing the  back  dues  necessary  to  its  renewal,  and  the  premiums  there- 
after becoming  due.  Bliss  Life  Ins.,  §  278;  Whart.  Agency,  §  202; 
Wood  Fire  Ins.,  §§  383,  391.  His  knowledge  touching  the  condi- 
tion of  health  of  the  insured  must  be  regarded  as  the  knowledge  of 
the  company.  Story  Agency,  §  140;  Bliss  Life  Ins.,  §§  76  et  geq.; 
Ang.  &  Ames  Corp.,  §  305;  Whart.  Agency,  §  184. 

Johnson  having  permitted  the  renewal  of  the  policy  and  ita 
assignment,  with  full  knowledge  of  Barton's  impaired  health  by 
reason  of  his  intemperate  habits,  and  with  full  knowledge  that  th& 
plaintiff  renewed  and  took  an  assignment  of  the  policy  as  a  security 
for  advances  already  made,  and  thereafter  to  be  made,  having  at 
the  time  received  from  the  plaintiff  payment  of  all  back  dues  neces- 
sary to  its  renewal,  and  thereafter  payment  of  the  premiums  on  the 
policy  as  they  bename  due,  is  to  be  re<ifarded  as  having  waived  the 
condition  respecting  the  impairment  of  health  of  the  insured  by 
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iutemperatc  habits.  The  company  cannot  be  allowed  to  treat  the 
contract  as  valid  for  the  purpose  of  collecting  dues,  and  as  void  when 
it  comes  to  paying  the  insurance;  or  as  otherwise  stated^  'Hhe  com- 
pany cannot  be  permitted  to  occupy  the  vantage  ground  of  retaining 
the  premium  if  the  party  continued  in  life,  and  repudiating  it  if  he 
died/'  Insurance  Co.  v.  McCain^  96  TJ.  S.  84;  Home  Ins.  Co,  v, 
Duke,  84  Ind.  253;  Brandup  v.  St.  Paul  F.  £  M.  Ins.  Co.,  27  MinA. 
393;  A  Ikan  v.  Neto  Hampshire  Ins.  Co.y  53  Wis.  136;  Frost  v.  Saratoga 
Mut.  Ins.  Co,,  5  Denio^  154;  American  Cent.  Lis.  Co.  v.  McLanathan, 
11  Kans.  533;  Miller  v.  Mutual  Ben.  Life  Ins.  Co.,  31  Iowa,  216; 
Williams  v.  Niagara  Fire  Ins.  Co.,  50  lowa^  561;  Bevin  v.  Connect i- 
cut  Mut.  Life  Ins.  Co.,  23  Conn.  244;  Home  Mut.  F.Ins.  Co.  v.  Oarfield, 
60  111.  124;  s.  a,  14  Am.  Eep.  27;  Reaper  City  Ins.  Co.  v.  Jones,  62 
111.  458;  Lycoming  Jns.  Co.  v.  Barringer,  73  HI.  230;  Peoria  M.  d 
F.  Ins.  Co.  v.  HaU,  12  Mich.  202;  Short  v.  Home  Ins.  Co.,  90  K  Y.  16; 
s.  c,  43  Am.  Rep.  138;  Bennett  v.  North  B.  Ins.  Co.,  81  N.  Y.  273; 
s.  c,  37  Am.  Rep.  501;  Whited  v.  Oermania  F.  Ins.  Co.,  76  N.  Y. 
415;  s.  c  32  Am.  Rep.  330;  Buchbee  v.  United  States  Ins.  Co.,  18 
Barb.  541;  Putnam  v.  Commonwealth  Ins.  Co.,  18  Blatchf.  368; 
Bliss  Life  Ins.,  §§278^^  seq.,  and  cases  there  cited;  Wood  Fire  Ins., 
"Waiver/'  chap.  20;  "Estoppel,"  chap.  21,  and  cases  there  cited. 

If  there  was  collusion  between  the  plaintiff  and  Johnson,  the 
president,  to  defraud  the  defendant  company,  it  is  matter  of 
defense,  to  be  pleaded. 

While  it  appears  from  the  complaint,  generally,  that  the  defend- 
ant company  is  a  mutual  company,  we  are  not  prepared  to  admit 
the  proposition  that  that  fact  necessarily  takes  the  case  without  the 
operation  of  any  of  the  rules  which  we  have  stated.  Theoretically, 
the  insured  in  mutual  companies  are  members  of  the  company,  but 
immunity  from  the  above  ruled  would  not  follow  from  that  relation 
alone.  The  charter  and  by-laws  of  the  company  are  not  before  us,  nor 
are  we  advised  that  they  prescribe  any  form  of  policy  or  limitation 
upon  the  powers  and  duties  of  the  general  officers  and  agents  of  the 
company  that  would  exempt  the  company  from  liability  in  this  case. 
As  the  record  stands,  the  question  made  by  counsel  in  this  behalf  is 
not  fairly  presented,  and  we  intimate  no  opinion  respecting  it. 

The  court  erred  in  sustaining  the  demurrer  to  the  complaint. 
The  judgment  must  be  reversed,  and  the  case  remanded. 

Judgment  reversed  and  case  remanded. 

Helm,  J.,  dissenting. 
Vol.  LIX  — 19 
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Onminal  law — general  law  and  cUy  ordinance — eonetUMonal  km. 

Where  the  charter  of  a  citj  gives  it  exdnsiTe  power  to  prohibit  and  sappiMB 
disorderly  hooaes,  and  the  city  has  enacted  an  ordinance  to  that  end.  on« 
cannot  be  convicted  ander  the  previooBlj-enacied  general  law,  of  the  offenee 
of  keeping  a  disorderly  house. 

rPHE  opiuion  states  the  case. 

Jtogers  and  MeCord^  for  plaintifi  in  error. 
7!&#o.  H.  HunnaSy  attorney-general,  for  people. 

Helk,  J.  The  principal  question  presented  in  this  caae  may  be 
briefly  stated  as  follows  :  Does  the  statnte  of  1885,  which  confers 
upon  the  city  council  of  Denver  power,  by  ordinance,  ''  exclusiyely 
to  prohibit  and  suppress  *  *  *  dance-houses,  bawdy-houses, 
disorderly  houses,  houses  of  ill  fame  or  assignation,  or  any  place 
for  the  practice  of  lewdness  or  fornication  within  said  city,''  have 
the  effect  of  suspending,  within  the  corporate  limits  of  the  city, 
the  operation,  pro  tanio,  of  section  839  of  the  general  statutes, 
which  reads :  ''  If  any  person  shall  be  guilty  of  open  lewdness,  or 
other  notorious  acts  of  public  indecency,  tending  to  debauch  the 
public  morals,  or  shall  keep  open  any  tippling  or  gaming  house  on 
the  Sabbath  day  or  night,  or  shall  maintain  or  keep  a  lewd  house 
or  place  for  the  practice  of  fornication,  or  shall  keep  a  common, 
ill- governed,  and  disorderly  house,  to  the  encouragement  of  idle- 
ness, gaming,  drinking,  fornication^  or  other  misbehavior,  every 
such  person  shall,  on  conviction,  be  fined  not  exceeding  tlOO,  or 
imprisonment  in  the  county  jail  not  exceeding  six  months  ?" 

This  general  provision  was  adopted  upward  of  twenty  years  ago, 
and  has  never  been  repealed.  The  special  act  above  mentioned  is 
the  later  of  the  two.  Therefore  if  both  are  valid,  and  if  both  can- 
not be  given  full  force  and  effect,  the  former  must  give  way  to  the 
extent  of  the  conflict  existing  between  them. 

The  original  charter  and  various  amended  charters  enacted  for 
the  government  of  the  city  of  Denver,  in  so  far  as  they  do  not  refer 
to  matters  within  the  expressly  enumerated  constitutional  inhibi- 
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tions,  are  not  obnozioiu  to  objection  under  section  25,  article  5,  of 
the  Constitution,  which  treats  of  local  or  special  legislation.  And 
in  general,  a  legislative  amendment  of  the  charter  will  not  be 
reviewed  by  this  court  for  the  purpose  of  determining  whether 
under  the  concluding  sentence  of  this  constitutional  provision  the 
changes  incorporated  could  be  made  by  general  law.  Brown  v. 
6%  of  Denver,  7  Colo.  305;  CarperUer  v.  Peoph,  8  Colo.  116;  Dar- 
row  V.  People,  8  Colo.  426. 

The  use  by  the  general  assembly  of  the  word  '^  exclusively/'  in 
conferring  power  to  prohibit  and  suppress  bawdy-houses,  indicates 
a  design  to  place  that  matter  entirely  under  the  control  of  the  city 
council.  A  provision  relating  to  the  prohibition  and  suppression 
of  bawdy-houses  has  existed  in  the  charter  siuce  1874,  but  until 
the  last  session  of  the  legislature  the  authority  thus  vested  in  the 
counsel  was  not  exclusive.  This  fact  demonstrates  that  the  word 
'^ exclusively''  could  hardly  have  found  its  way  into  the  enactment 
through  inadvertence  or  mistake.  The  intention  of  the  legislature 
in  the  premises  is  too  plain  to  admit  of  serious  doubt. 

The  pleadings  show  that  the  city  council  accepted  and  duly  exer- 
cised the  authority  conferred;  that  an  ordinance  was  passed  in 
strict  conformity  with  the  statute  in  question,  and  fully  covering 
the  subject.  Under  the  circumstances,  unless  the  general  assem- 
bly was  powerless  to  delegate  such  exclusive  control,  or  unless  the 
legislative  action  be  in  conflict  with  some  constitutional  provision 
other  than  the  one  above  mentioned,  it  follows  that  all  prosecutions 
for  committing  the  forbidden  act  within  the  limits  of  Denver  must 
take  place  under  the  city  ordinance. 

Can  the  general  assembly  confer  upon  the  council  exclusive  legis- 
lative control  over  this  subject?  A  house  of  prostitution  is  a  con- 
stant menace  to  the  public  peace  and  good  order  of  the  community 
in  which  it  exists.  It  is  a  nuisance,  and  its  keeping  a  misde- 
meauor,  at  common  law.  Its  suppression  and  punishment  are 
proper  subjects  of  police  regulation.  In  one  form  or  another  the 
authority  to  prohibit  and  suppress  is  very  generally  given  to  cities 
and  towns  and  quite  as  generally  exercised  by  them.  It  is  true, 
the  general  policy  of  our  statutes  and  of  the  common  law  is  to 
wholly  inhibit  these  places,  and  it  is  also  true  that  the  people  of 
the  entire  State  are,  to  some  extent,  interested  in  the  suppression 
thereof.  But  in  the  first  place,  the  statute  gives  the  counsel  no 
anthority  to  license  or  regulate,  they  can  only  prohibit  and  sup- 
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press,  the  eyil;  and  secondly,  the  existence  of  such  houses  within 
the.'corporated  limits  is  a  matter  that  peoaliarly  concerns  the  citi- 
zens of  Denver.  They,  more  than  the  people  elsewhere,  are  brought 
into  contact  therewith,  and  suffer  through  the  vicioas  influences 
emanating  therefrom.  Moreover  the  subject  is  one  with  which, 
from  its  very  nature,  the  local  authorities  can  more  intelligently 
and  effectively  deal  than  can  the  general  assembly.  It  is  a  matter 
fairly  pertaining  to  the  province  of  '^  local  self-government."  It 
was  competent  for  the  legislature  to  give  the  city  council  legis- 
lative control.  Gooley  Const.  Lim.  228,  and  note;  also,  page 
261.  And  we  discover  no  sufficient  reason  for  holding  that 
this  authority  shall  not  be  made  exclusive  and  plenary,  con- 
trolled only  by  such  express  constitutional  inhibitions  or  mandates 
as  may  be  found  applicable.  State  v.  Clarke,  54  Mo.  17;  s.  c,  14 
Am.  Bep.  471;  State  v.  DeBar,  58  Mo.  395;  Davis  v.  StaUj  2  Tex. 
App.  425;  Berry  v.  People,  36  HI.  425;  State  v.  Gordon,  60  Mo. 
383;  Hetzor  v.  People,  4  Colo.  45;  Huffemith  v.  People,  8  Colo. 
175;  SeiMd  v.  People,  86  111.  33,  and  cases. 

In  Berry  v.  People  and  fUate  v.  Gordon^  above  cited,  the  offenses 
charged  were  gambling  and  disturbance  of  the  peace,  respectively. 
In  the  cases  of  Hetzer,  Huffsmith,  and  Seibold  v.  People,  the  pros- 
ecutions related  to  tippling-houses  or  the  vending  of  intoxicating 
liquors.  But  so  far  as  the  delegation  of  exclusive  legislative  con- 
trol is  concerned,  we  think  these  decisions  may  fairly  be  cited  in 
support  of  our  conclusion  in  the  case  at  bar. 

It  is  insisted  that  the  power  ''to  prohibit  and  suppress"  does 
not  include  the  power  to  provide  for  punishment.  This  proposi- 
tion is  not  tenable.  The  right  to  pass  ordinances  usually  carries 
with  it  ''  the  incidental  right  to  enforce  them  by  reasonable  pecu- 
niary penalties."  1  Dill.  Mun.  Corp.,  §§  338,  376,  and  note  1; 
Bish.  Stat.  Crimes,  §  1.  Besides  section  18  of  the  act  in  question 
reads  as  follows:  ''  The  city  council  is  hereby  authorized  to  provide 
for  the  punishment  of  all  offenses  against  the  ordinances  of  the 
city  by  imprisonment,"  etc.  Having  the  authority  to  pass  an  or- 
dinance to  prohibit  and  suppress  bawdy-houses,  and  having  power 
"  to  provide  for  the  punishment  of  all  offenses  against  the  ordin- 
ances," it  foUows  that  the  council  is  authorized  to  provide  for  the 
punishment  of  those  who  violate  the  ordinance  imposing  this  par- 
ticular inhibition.  The  phrase  **  to  provide  for  the  punishment," 
as  used,  confera  at  least  concurrent  power  over  the  subject  of 
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panishment  Such  power  musty  of  coarse,  be  exercised  subject  to 
constitutional  requirements  in  relation  to  courts,  their  procedure 
and  practice. 

But  a  further  and  more  embarrassing  question  is  presented.  Sec- 
tion 28,  article  6  of  the  Constitution^  provides  as  follows:  ''  All 
laws  relating  to  courts  shall  be  general,  and  of  uniform  operation 
throughout  the  State;  and  the  organization,  jurisdiction,  powers,r 
proceedings  and  practice  of  all  courts  of  the  same  class  or  grade,  so 
far  as  regulated  by  law,  and  the  force  and  effect  of  the  proceedings, 
judgments  and  decrees  of  such  courts  seyerally,  shall  be  unifomu^ 

Since  the  effect  of  the  act  now  under  consideration  is  to  repeal, 
within  the  corporate  limits  of  Denver,  a  part  of  section  839  of  the 
General  Statutes,  and  since  no  prosecutions  for  offenses  committed 
within  the  city  can  be  maintained  under  the  provision  thus  re- 
pealed, the  indirect  result  is  that  the  territorial  jurisdiction  of  the 
criminal  court  of  Arapahoe  county  over  certain  misdemeanors  is 
correspondingly  curtailed;  while  the  power  of  the  criminal  courts 
in  Lake  and  Pueblo  counties  to  entertain  prosecutions  throughout 
those  counties  for  such  offenses,  under  the  general  statute  referred 
to,  remains  the  same  as  before.  Therefore  counsel  contend  that  the 
uniformity  of  jurisdiction  required  by  the  Constitution  among  the 
criminal  courts,  which  are  unquestionably  courts  of  the  same  class 
or  grade,  is  by  virtue  of  the  Denver  statute  destroyed . 

Section  13,  article  14  of  the  Oonstitution,  commands  the  legisla- 
ture to  provide,  by  general  law,  for  the  organization  and  classifica- 
tion of  cities  and  towns.  It  limits  the  number  of  such  classes  to 
four,  and  requires  that  the  powers  and  restrictions  of  all  cities  or 
towns  belonging  to  the  same  class  shall  be  similar.  This  provision 
clearly  authorizes  the  granting  of  different  powers  and  different 
restrictions  to  the  different  classes  of  municipal  corporations  men- 
tioned. And  there  is  clear  constitutional  authority  for  bestowing 
upon  one  class,  within  certain  limits,  exclusive  legislative  control 
over  a  given  subject  pertaining  to  local  self-government,  while 
another  class  is  allowed  only  concurrent  power  in  connection  there- 
with. 

If  the  existing  general  act  relating  to  cities  ana  towns  placed  in 
the  first  class  all  cities  having  a  population  of  thirty  thousand  or 
upward,  and  conferred  upon  them  the  identical  powers  specified 
in  the  special  charter  before  us,  Denver  could,  at  present,  be  the 
only  city  of  this  class.    But  if  Denver  were  reincorporated  under 
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such  general  law,  there  woald  be  prodaced  the  exact  result  we  are 
now  diflcusBingy  that  is  to  say,  the  exchisiTO  |K>wer  to  prohibit  and 
suppress  bawdy-houses  would  be  exercised  by  Denver  alone,  a  part 
of  section  839  of  the  General  Statutes  would  be  suspended  within 
its  corporate  limits,  and  the  territorial  uniformity  of  jurisdiction 
of  the  criminal  courts  would  thus  suffer  the  selfnsame  disturbance 
of  which  counsel  complain.  But  if  the  legislature,  in  its  wisdom, 
should  see  fit  to  repeal  section  839,  aforesaid,  the  disturbance  would 
at  once  cease,  and  entire  territorial  uniformity  would  be  restored. 
Jt  like  result  would  also  follow  such  repeal  where,  as  in  the  case  at 
bar,  the  supposed  want  of  uniformity  is  produced  by  a  special  act 
which  is  otherwise  constitutional. 

Thus  it  appears  that  the  view  urged  upon  us  in  this  connection 
leads  inevitably  to  the  following,  among  other  curious  conclusions, 
viz. :  That  the  constitutionality  of  a  statute  may,  in  a  given  in» 
stance,  be  made  to  depend,  not  upon  its  character  or  its  status  with 
reference  to  the  Ocmstitution,  but  upon  its  relation  to  some  other 
legislative  enactment ;  and  that  in  such  case  while  each  act,  stand- 
ing alone,  would  be  perfectly  valid,  the  co-existence  of  both  rendera 
one  of  them  unconstitutional  and  void. 

In  construing  constitutional  as  well  as  statutory  provisions,  the 
cardinal  rule  is  to  discover  and  enforce  the  intention  of  those  who 
made  them.  Hence  we  are  led  to  inquire,  what  was  the  purpose 
of  the  framers  of  the  Constitution  when  they  inserted  section  ^8  of 
article  6,  and  what  was  the  purpose  of  the  people  when  in  their  sover- 
eign capacity  they  adopted  it  ?  It  is  a  well  known-fact  that  under 
our  territorial  government,  laws  providing  for  the  organization, 
jurisdiction  and  procedure  of  courts  of  the  same  grade  were  often 
widely  different  This  diversity  was  sometimes  as  great  ^*  as  if  (to 
use  the  language  of  Mr.  Justice  Beck  in  Ex  parte  Stout,  5  Colo. 
509)  such  courts  were  located  in  different  States  or  Territories.**  It 
is  unnecessary  to  dwell  upon  the  inconveniences  and  evils  resulting 
from  such  a  condition  of  affairs,  or  to  detail  the  advantages  irising^ 
from  uniformity  in  these  respects  throughout  the  State.  The  im- 
portance and  value  of  such  uniformity  are  obvious  to  all  interested 
persons,  particularly  to  all  members  of  the  bench  and  bar. 

It  was  doubtless  with  a  view  to  preventing,  under  the  new  gov- 
ernment, the  existence  of  such  mischievous  confusion  in  this  regard 
that  said  section  28  was  adopted.  The  attention  of  the  constitu- 
tional  ccmvention  was  directed  to  those  laws  which  had  been  or  would 
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be  paased  by  the  legislature  on  the  subject  of  courts,  their  jurisdio- 
tion  and  procedure.  The  members  of  that  body  did  not  contem- 
plate,  and  were  not  considering,  general  legislation  with  reference 
wholly  to  other  matters.  Their  leading  design  in  framing  the  pro- 
Yision  before  us  evidently  was  to  compel  such  legislation  as  would 
remedy  the  existing  evils  in  this  respect,  and  to  have  all  laws  there- 
alter  adopted  in  relation  to  courts  general  and  of  uniform  operation 
throughout  the  State;  also  to  require  that  statutes  providing  for  the 
organization  and  definmg  the  jurisdiction,  practice  or  procedure  of 
courts  of  the  same  cl^  or  grades,  be  so  drawn  as  to  secare  to  such 
courts  an  organization,  jarisdiction,  practice  and  procedure  in  all  re- 
spects similar.  This  section  was  not  intended  to  inhibit  the  passage 
of  statutes  entirely  upon  other  subjects,  and  sanctioned  by  other  con- 
stitutional provisions,  which  however  might  incidentally  and  remotely 
operate  to  disturb,  for  the  time  being,  the  territorial  uniformity  of 
jurisdiction  possessed  by  courts  of  the  same  class  or  grade. 

We  feel  compelled  to  overrule  the  objection  in  this  behalf  urged. 
In  the  first  place,  the  statute  conferring  npon  the  city  council  of 
Denver  exclasive  authority  to  prohibit  and  suppress  the  evil  men- 
tioned, is  sanctioned  by  the  Consfcitution  itself.  Second.  It  does 
i^ot  deal,  nor  was  it  intended  to  deal,  in  any  manner  with  courts 
or  their  jurisdiction.  It  was  sijnply  designed  to  place  in  the  hands 
of  ;^tbQ^4^ity  ^uncil.  legislative  authonty  to  pass  an  ordinance  pro- 
hibiting and  suppressing  the  evil,  together  with  the  incidental 
authority  to  prescribe  a  penalty  for  the  violation  thereof.  The 
power  of  designating  a  court  in  which  prosecutions  for  the  offense 
should  take  place,  or  of  prescribing  the  jurisdiction  and  procedure 
of  such  court  is  not  sought  to  be  given,  nor  is  there  any  attempt 
to  ezercisQ  i%,  Third.  As  we  have  already  seen,  the  effect  of  this 
statute  is  simply  to  suspend,  within  the  corporate  limits  of  Denver, 
the  operation  of  a  part  of  said  section  839,  which  general  law  Aoea 
not  refer  to  courts,  or  purport  to  prescribe  the  jurisdiction  or  pro- 
cedure of  any  class  of  courts.  On  the  contrary,  it  was  passed  solely 
for  the  purpose  of  recognizing  as  misdemeanors  certain  acts  therein 
enumerated,  and  designating  the  punishment  that  should  be  in- 
flibtedupon  persons  found  guilty  thereof. 

To  say,'  tinder  all  the  circumstances,  that  there  is  such  a  conflict 
between  the  statutory  provision  assailed  and  section  28,  article  0 
of  the  Constitution,  as  invalidates  the  former,  would  be  to  adopt  a 
rule  of  constitnhonal  interpretation  of  which  we  find  in  the  books. 
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up  BttflScient  recognition.  Besides  it  wonldt  in  our  judgment,  leiid 
to  a  vast  amount  of  uncertainty  and  litigation;  for  by  thus  giving 
an  effect  to  constitutional  provisions  not  intended  by  the  convention 
or  the  people,  necessary  legislation  would  be  rendered  more  difficult 
than  it  is,  and  many  beneficent  statutes  would  falL  Upon  this  view 
we  rely  with  confidence;  but  were  we  to  admit  that  the  question  is 
a  doubtful  one,  there  would  still,  under  the  authorities,  be  no 
ground  for  judicial  interference. 

We  are  aware  of  the  principle  that  in  law,  as  a  general  thing, 
that  which  cannot  be  done  directly  cannot  be  done  indirectly.  But 
as  we  have  tried  to  show,  this  principle  has  no  real  application  to 
the  case  at  bar.  Any  clear  legislative  attempt  to  evade  indirectly 
a  constitutional  provision  would  be  as  promptly  held  void  as  a  direct 
assault  thereon  couched  in  the  most  unambiguous  terms. 

The  branch  of  the  discussion  relating  to  the  constitutional  pro- 
vision which  clothes  District  Courts  with  ^'  original  jurisdiction  of 
all  causes,  both  at  law  and  in  equity,''  will  not  be  considered.  The 
subject  is  not  fairly  involved  in  the  case,  and  our  views  thereon 
would  be  obiter  dicta. 

From  the  foregoing  conclusions  it  appears  that  the  plea  to  the 
indictment  was  good  and  that  the  demurrer  thereto  should  have 
been  overruled.    The  judgment  is  accordingly  reversed. 

JudgtMnt  rmfendd. 


MUBSAT  y.  MaBAHATiU 

(!»0olo.  tfS.) 

hinkmper^UaSbimtffar  baggage  of  gtkUt  afltit  departwn. 

Where  a  gaest,  on  leaving  a  hotel,  withoat  the  intention  of  retorning  as  a 
gne6t»  but  withoat  paying  his  bill»  leavee  his  valise  in  the  charge  of  the 
derk,  and  retains  within  fortj-eight  hoars,  the  innkeeper  ie  liable  as  a 
bailee  for  want  of  ordinary  care,  and  the  loss  of  the  valiae  raises  a  presamp- 
tion  of  negUgenoe  against  him. 

ACTION  for  value  of  a  valise  and  contents.     The  head-note 
shows  the  facts.    The  plaintiff  had  judgment  below. 

George  (7.  Norris,  for  appellant 
Atiguetiis  Macon,  for  appellee. 
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ELBBBTy  J.  An  innkeeper  is  bound  to  take  extraordinary  oare. 
His  responsibility  approximates  to  insarance  wheneyer  the  thing 
Drought  to  the  inn  has  been  confided  expressly  or  by  implication  to 
his  keeping.  Schouler  Bailm.  262.  No  question  is  made  respecting 
the  liability  of  the  innkeeper  as  stated,  but  counsel  insist  that  the 
liabflity  of  Murray,  the  plaintiff  in  error,  ceased  when  Marshall, 
the  defendant  in  error,  left  his  hotel,  leaving  his  valise  in  his  caic, 
that  thereafter  he  was  a  bailee  without  compensation,  and  liable 
only  for  gross  negligence. 

It  is  said  generally  that  after  the  relation  of  guest  ceases*  the 
innkeeper  appears  liable  only  as  an  ordinary  bailee,  gratuitous  or 
otherwise,  for  the  inanimate  goods  his  departing  guest  may  have 
left  in  his  care,  unless  strict*  proof  be  furnished  of  a  different  un- 
derstauding.  Schouler  Bailm.  370,  and  cases  cited.  Mr.  Wharton, 
in  his  work  on  the  Law  of  Negligence  (§  687),  says:  ''It  is 
an  interesting  question  how  long,  when  a  guest  leaves  his  baggage 
with  an  innkeeper,  the  innkeeper  is  liable  as  innkeeper  for  such^ 
Judging  from  the  analogy  obtaining  as  to  common  carriers,  we 
would  conclude  that  the  exceptional  and  onerous  insurance  liability 
of  the  innkeeper  would  not  continue  after  the  guest  had  perma- 
nently left  the  inn,  allowing  of  course  for  a  few  hours  which  may  be 
necessary  for  porters  to  effect  a  removal."  At  the  same  time  he 
cites  ^*  as  not  without  weight,''  the  case  of  Adams  v.  C7tfm,  41  Ga^ 
67.  In  the  case  cited  the  guest  departed  from  the  inn,  leaving  her 
trunk  in  the  possession  of  the  innkeeper,  with  his  consent,  to  be 
called  for.  Upon  the  following  Friday  the  trunk  was  called  for, 
but  the  plaintiff  in  error  had  lost  it  in  the  meantime,  and  could 
not  deliver  it,  nor  could  he  show  any  diligence  in  taking  care  of 
it  Browk,  0.  J.,  says:  ''We  think  in  such  case  that  an  innkeeper, 
with  whom  the  baggage  of  his  guest  is  left,  with  his  consent,  though 
he  gets  no  additional  compensation  for  taking  care  of  it,  is  still  lia- 
ble for  it  as  innkeeper,  for  a  reasonable  time,  to  be  estimated  ac* 
cording  to  the  circumstances  of  the  case,  after  which  he  would  be 
only  a  bailee  without  hire,  and  liable  as  such.  We  are  not  prepared 
to  say  that  the  time  was  unreasonable  which  intervened  in  this  case 
before  the  guest  sent  for  her  baggage."  The  doctrine  of  this  case 
seems  to  rest  largely  upon  the  fact  that  the  baggage  of  the  guest 
was  left  "  with  the  consent "  of  the  innkeeper;  that  from  his  acts 
ander  the  circumstances  of  the  case,  a  contract  is  to  be  implied  by 
which  the  innkeeper  consents  to  oontiiuie  his  liability  as  innkeeper 
V0L.LIX  — SO 
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for  a  leasouable  time.  The  case  of  Oiles  ▼•  Faunthroy,  13  Md. 
138,  is  an  authority  for  saying  that  the  profit  which  the  innkeeper 
derives  from  the  entertainment  of  the  guests  affords  a  consideration 
for  an  undertaking  in  some  respects  similar.  The  court  say:  *'  The 
baggage  was  that  of  a  guest,  who  after  paying  his  bill  was  entitled 
to  the  use  of  his  room  for  the  whole  day.  The  agent  of  the  land- 
lord undertook  to  keep  the  trunk  until  four  o'clock,  and  then  send 
it  to  a  particular  steamer.  And  such  an  undertaking,  it  seems, 
was  consistent  with  what  a  travelling  guest  had  a  right  to  expect, 
in  accordance  with  the  rules  and  usage  of  the  house.  Conveniences 
and  facilities  held  out  to  travellers  are  matters  which  influence  them 
in  selecting  hotels  for  their  accommodation,  and  the  profits  which 
innkeepers  derive  from  the  entertainment  of  their  guests  afford 
considerations  for  such  undertakings  as  the  one  here  alleged.'' 

Departing  guests  not  infrequently  leave  baggage  in  care  of  the 
innkeeper  for  a  few  hoars  or  a  few  days,  to  be  called  for  or  to  be 
forwarded  to  some  designated  destination.  The  great  increase  of 
modem  travel  creates  an  increased  demand  for  more  extensive  ac- 
commodations in  this  respect.  With  a  view  of  influencing  travel- 
lers in  selecting  their  hotels,  innkeepers  more  or  less  generally  re- 
spond to  this  demand,  and  provide  increased  accommodations,  and 
assume  voluntary  duties  respecting  the  baggage  of  guests  thus  left 
in  their  charge.  In  such  case  if  the  liability  of  the  inn-keeper  is 
that  of  bailee  without  compensation,  guests  are  left  with  little  or 
no  protection.    The  cases  cited  show  a  tendency  to  enlarge  it. 

In  the  case  at  bar,  the  defendant  in  error  left  on  the  morning  of 
the  26th,  and  returned  on  the  morning  of  the  28th,  an  absence  of 
about  forty-eight  hours.  While  it  appears  from  his  testimony  that 
he  did  not  at  the  time  expect  to  return  to  the  hotel  as  a  guest,  it 
also  appears  that  he  did  not  pay  his  bill  upon  departing  from  the 
hotel,  but  left  it  unpaid  until  the  morning  of  the  28th,  when  he 
returned  to  get  his  valise.  He  paid  bis  bill,  but  the  plaintiff  in 
error  was  unable  to  deliverer  account  for  his  valise.  Under  the 
facts  we  think  he  should  be  held  liable.  The  baggage  was  left 
with  his  consent,  and  the  time  was  not  unreasonable.  In  addition 
to  this,  for  the  unsettled  bill  of  the  defendant  in  error  the  law  gave 
the  plaintiff  in  error  a  lien  upon  the  baggage  left  in  his  care. 
Whether  the  baggage  was  left  and  retained  with  such  a  view  does 
not  affirmatively  appear,  nor  is  it  necessary  to  the  lien  that  it  should; 
We  must  treat  the  baggage  as.  having,  that  siatus  which  the  law 
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Hflsigns  it  in  the  absence  of  any  thing  showing  that  the  plaintiff  in 
error  waived  his  right  to  the  lien.  His  lien  as  an  innkeeper  woald 
seem  to  involve  a  concession  of  his  liability  as  an  innkeeper,  since 
the  law  gives  the  lien  on  account  of  his  extraordinary  liability.  Orin-- 
mil  V.  Cook,  3  Hill,  485;  8.  c,  38  Am.  Dec.  663.  If  the  fact  that  the 
defendant  in  error  had  departed  without  any  intention  of  returning 
in  the  chanicter  of  guest  can  be  said  to  affect  this  propositioif,  then 
the  giaius  of  the  plaintiff  in  error  was  that  of  bailee  holding  property^ 
upon  which  he  had  a  lien  as  security  for  a  sum  due.  In  this  char- 
acter he  was  bound  to  ordinary  diligence  and  ordinary  care,  and  upon 
the  demand  of  the  baggage  by  the  defendant  in  error  it  was  not 
sufficient  to  say  that  it  had  been  lost,  or  that  he  supposed  it  had 
been  carried  off  by  some  drummer.  The  loss  under  such  circum- 
stances IB  prima  facie  evidence  of  negligence,  and  it  lies  with  the 
bailee  to  destroy  the  presumption.  2  Kent  Oom.  581;  Schonler 
Bailm.  192;  Murray  v.  darken  2  Daly,  102. 
The  judgment  of  the  court  below  is  aflirmed. 

JudginmU  affirmed. 
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National  Bank  of  Ohestbb  Gountt  y.  AufSiBOVCk 

(96Md.  118.) 
Evidence — handtmling  —  eompofrieon* 

A  witness,  who  had  sworn  that  a  signature  in  question  was  not  in  the  defend- 
ant's handwriting,  was  shown,  on  cross-examination,  a  letter  admitted  to  be 
in  the  defendant's  writing,  and  on  a  subject  foreign  to  the  case,  for  the  sole 
purpose  of  refreshing  his  memory.  Held,  that  the  plaintiff's  counsel  was 
entitled  to  ask  him  if  he  was  still  of  the  same  opinion. 

ACTION  against  an  indorser  on  a  note.     The  opinion  stateB  the 
facts.     The  defendant  had  judgment  below. 

Albert  Consitible,  for  appellant 

Henry  W.  Archer,  for  appellee. 
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MiLLEB,  J.  This  action  was  brought  by  the  bank,  as  payee, 
against  Armstrong  as  indorser  of  a  promissory  note  for  $19400,  and 
the  defense  was  forgery.  The  case  was  tried  upon  issue  joined  on 
the  plea  of  nan  assumpsit,  and  at  the  trial  two  exceptions  were 
taken  by  the  plaintiff  to  the  rulings  of  the  court.  As  these  rulings 
were  the  same  in  each  exception,  only  one  of  them  need  be  stated, 
and  it  is  substantially  as  follows: 

After  the  plaintiff  had  proved  by  several  witnesses  acquainted 
with  defendant's  handwriting,  that  in  their  opinion  the  disputed 
signature  was  genuine,  the  defendant  himself  testified  that  it  was  a 
forgery,  and  that  he  had  never  indorsed  such  a  note.  He  then 
proved  by  a  witness  who  had  frequently  seen  the  defendant  write, 
and  was  familiar  with  his  signature,  that  in  his  opinion  this  indorse- 
ment was  not  in  defendant's  genuine  handwriting.  On  cross- 
examination  the  witness  said  that  this  opinion  was  based  upon  the 
fiict  that  the  defendant's  handwriting  was  heavier  and  larger  than 
the  indorsement  of  his  name  on  the  note  sued  on.  The  plaintiff's 
counsel  then,  for  the  purpose  of  refreshing  the  witness'  memory, 
and  for  no  other  purpose  as  they  announced  to  the  court,  exhibited 
to  the  witness  a  letter  which  had  previously,  during  his  examina- 
tion, been  shown  to  the  defendant,  and  which  he  admitted  to  be  in 
his  genuine  handwriting  both  in  the  body  and  signature  (but  which 
had  been  written  upon  a  subject  foreign  to  this  case,  and  the  contents 
of  which  would  not  have  been  admissible,  and  were  not  admitted  upon 
any  issue  joined  in  this  action),  and  proposed  to  ask  the  witness  to 
examine  this  letter,  and  then  say  whether  he  still  retained  the  opinion 
expressed  in  his  examination-in-chief,  viz.,  that  the  defendant's  name 
indorsed  on  the  note  in  suit  was  not  in  his  genuine  handwriting.  But 
the  defendant  objected  and  the  court  sustained  the  objection,  and 
refused  to  allow  the  witness  to  examine  the  letter  or  the  proposed 
question  to  be  put  to  him,  and  to  this  ruling  and  action  of  the  court 
the  plaintiffs  excepted.  In  the  other  exception  the  same  question 
was  asked  of  another  witness  and  the  same  ruling  made. 

To  have  allowed  these  witnesses  to  examine  this  letter  for  the 
purpose  of  refreshing  their  memories  as  to  the  defendant's  hand- 
writing, and  then  say  whether  they  were  still  of  opinion  the  dis- 
puted signature  was  not  genuine,  would  in  no  wise  have  infringed 
the  rule  which  is  well  settled  in  this  State  against  proof  of  hand- 
writing by  comparison  of  hands.  It  is  not  the  case  of  placing  the 
disputed  signature  and  a  genuine  writing  before  a  witness  who  had 
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no  antecedent  knowledge  on  the  subject,  and  allowing  him  from 
the  mere  inspection  of  the  two  to  saj  whether  in  his  opinion  they 
were  both  written  bj  the  same  person.  These  witnesses  both 
testified  that  they  had  frequently  seen  the  defendant  write  and 
were  familiar  with  his  signature,  and  by  reason  of  their  knowledge 
of  his  handwriting  thus  acquired  were  competent  and  qualified  to 
testify  as  to  the  genuineness  vel  non  of  this  indorsement.  Speak- 
ing from  that  knowledge  they  said  in  their  examination-in-chief 
that  in  their  opinion  it  was  not  genuine.  Then  on  cross-examina- 
tion, after  having  given  as  a  reason  for  their  opinion  that  the  defend- 
ant wrote  a  heavier  and  larger  hand,  the  cross-examining  counsel 
for  the  purpose  of  refreshing  their  memories  as  to  the  character  of 
his  handwriting,  exhibited  to  the  witnesses  a  letter  and  signature 
which  the  defendant  himself  admitted  he  had  written,  asked  them 
to  examine  it  and  then  to  say  whether  they  were  still  of  the  same 
opinion.  We  see  no  objection  whatever  to  this  course  of  cross- 
examination,  and  are  clearly  of  opinion  it  should  have  been  allowed. 

In  Smith  Y,  WdUon,  8  Gill,  77,  where  non  est  factum  w&s  pleaded 
to  a  single  bill,  one  of  the  witnesses,  called  by  the  plaintiff  to  prove 
the  defendant's  signature,  testified  that  although  from  his  knowl- 
edge of  the  general  character  of  the  defendant's  handwriting,  he 
believed  the  signature  of  the  surname  to  be  genuine,  he  could  not 
say  SO'  as  to  the  Ohristian  name,  and  could  not  therefore  prove  the 
whole  signature.  The  plaintiff's  counsel  then  for  the  purpose  of 
refreshing  his  memory  exhibited  to  the  witness  a  draft  purporting 
to  be  drawn  by  the  defendant  in  favor  of  the  witness,  and  which 
the  witness  proved  was  signed  by  the  defendant  in  his  presence,  and 
the  court  said:  ^'  This  course  of  examination  was  perfectly  legiti- 
mate, and  if  the  witness,  after  having  thus  retouched  and  strength- 
ened his  recollection  of  the  defendant's  handwriting  by  inspecting 
the  draft,  had  stated  that  he  believed  the  disputed  signature  to  be 
genuine,  as  the  result  of  a  comparison  between  that  signature  and 
the  impression  he  had  formed  in  his  mind,  as  to  the  general  char- 
acter of  the  defendant's  writing  derived  from  antecedent  knowledge, 
no  legal  exception  could  have  been  taken  to  the  testimony."  We 
are  unable  to  perceive  any  substantial  difference  between  what  was 
held  a  legitimate  course  of  examination  in  that  case,  and  what  the 
oourt  below  by  the  rulings  complained  of  refused  to  allow  in  this. 

[Omitting  other  points.] 

Judgment  reversed  and  new  trial  awarded. 
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PfllLADBLPHIA,   WlUCINGTON  AKD    BAI/TUfOBB    KaILBOAP  OOM- 

PAKY  y.  HOGBLAKD. 

(aSMd.  149.) 

Ntf^enee — concurrent — imputabHU§. 

nUPPIOIBNTLY  reported,  57  Am.  Rep.  492. 


Albbbt  y.  Statb. 

(a6Xd.8aft.) 

Nc^igenoe — landlord  and  tenant  —  dcfcetiioe  prcmUec — inffwry  to  third  pormtn. 

Where  the  owner  of  a  wharf  leases  It,  and  knows,  or  bj  the  exercise  of  reason- 
able diligence  might  have  learned,  that  it  is  in  an  unsafe  condition,  he  is  lia- 
ble to  a  third  person  injured  hy  reason  of  its  condition  while  lawfully  on  it.* 

ACTION  by  a  child  for  death  of  his  father  by  negligence.     The 
head-note  states  the  point.     The  defendant  had  judgment 
below. 

Talbot  J.  Alberi  and  Wm,  Pinhney  White,  for  appellant. 

Jno,  J.  DofuUdson  and  D.  (7.  Mcintosh,  for  appellee. 

Stonb,  J.  [Omitting  other  questions.]  In  deciding  the  law  of 
this  case  it  will  not  be  necessary  to  refer  to  the  prayers  either  of 
the  plaintiff  or  defendaat  further  than  we  have  done,  as  they  were 
all  rejected  and  the  court's  own  instruction  was  given,  if  that 
instruction  coTcred  the  whole  law  of  the  case.  When  we  say  that 
all  the  prayers  were  rejected,  we  should  except  the  fifth  prayer  of 
plaintiff,  and  sixth  of  defendant.  The  defendant  does  not  of  course 
appeal  from  the  granting  of  his  own  prayer,  and  we  do  not  under- 
stand the  defendant  as  making  any  serious  contention  against  the 
plaintiflTs  fifth  prayer,  and  we  may  therefore  confine  ourselves  to  the 
oourt^s  instruction. 

That  instruction  substantially  laid  down  the  law  to  be,  and  so 
instructed  the  jury,  that  if  they  found  that  the  defendant  was  the 

*See  Ckaldor  ▼.  SfnaO^  (06  Iowa.  219),  56  Am.  Rep.  m 
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owner  of  the  wharf,  and  that  he  rented  it  out  to  a  tenant^  and  thai 
at  the  time  of  the  renting  the  wharf  was  unsafe,  and  defendant 
knew,  or  by  the  exercise  of  reasonable  diligence  could  have  known, 
of  its  unsafe  condition,  and  that  the  accident  happened  in  conse- 
quence of  such  condition,  the  plaintiff  was  entitled  to  recoTcr. 

Of  the  correctness  of  the  rule  so  laid  down,  provided  the  jury 
found  the  facts,  we  think  there  can  be  no  reasonable  doubt.  The 
law  is  very  tersely  laid  down  as  far  back  as  the  case  of  Roswell  y. 
Prior y  12  Mod.  639,  where  the  court  say :  '^  This  action  is  well 
brought  against  the  erector,  for  before  his  assignment  oyer  he  was 
liable  for  all  consequential  damages ;  and  it  shall  not  be  in  his  power 
to  discharge  himself  by  granting  it  over.''  There  are  many  cases 
to  the  same  effect,  but  it  will  be  sufficient  for  us  to  cite  the  case  of 
Owings  y.  Jones,  9  Md.  108,  where  the  court  adopt  this  rule  laid 
down  in  56  E.  G.  L.  R.  784 : 

'*  Where  the  owner  leases  premises  which  are  a  nuisance,  or  must 
in  the  nature  of  things  become  so  by  their  user,  and  receives  rent, 
then  whether  in  or  out  of  possession  he  is  liable." 

A  wharf,  furnishing  the  only  mode  of  ingress  and  egress  to  a 
summer  resort,  where  crowds  were  invited  to  come,  if  in  an  unsafe 
and  dangerous  condition,  is  certainly  a  nuisance  of  the  worst  char- 
acter. It  will  not  do  for  the  owner,  knowing  its  condition,  or 
having  by  the  exercise  of  any  reasonable  care  the  means  of  know- 
ing it,  to  rent  it  out  and  receive  rent  for  it,  but  escape  all  liability 
when  the  crash  comes.  He  who  solicits  and  invites  the  public  to 
his  resorts,  must  have  them  in  a  reasonably  safe  condition,  and  not 
in  a  condition  to  risk  the  lives  and  limbs  of  his  visitors. 

This  question  has  been  much  discussed  in  the  courts  of  New 
York.  Swords  v.  Edgar,  59  N.  Y.  28 ;  s.  c,  17  Am.  Bep.  295, 
was  a  case  very  much  like  the  present.  There  the  court  decided 
that  if  the  owner  of  a  pier  had  leased  it,  and  at  the  time  of  the 
demise,  and  delivery  of  possession  to  the  lessee,  it  was  in  an  unsafe 
and  defective  condition,  and  afterward,  while  in  the  possession  of 
the  lessee,  an  injury  happens  to  one  lawfully  on  the  pier,  the  lessor  is 
liable.  This  decision  has  not  been  overruled  in  that  Stafce.  The  case  of 
Edwards  v.  JV.  F.  and  K  R.  R.  Co.,  98  N.  Y.  245;  s.  0.,  50  Am.  Bep. 
659,  is  very  different  from  Swords  v.  Edgar,  and  in  commenting 
upon  the  latter  case  the  court  says:  '^  It  is  one  where  liability  was  im- 
posed upon  the  lessor  of  a  public  dock,  upon  the  ground  that  he 
had  suffered  a  nuisance  in  his  dock  before  the  demise,  and  he  was 
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held  liable  on  that  ground.  And  the  ground  of  nuisanoe  is  the 
only  one  upon  which  that  decision  can  stand.  There  are  similar 
cases  in  New  England  and  England.  A  dock  is  regarded  as  a  species 
of  public  highway,  and  the  owner  who  suffers  a  nuisance  to  be  created 
and  6ontinued  upon  his  dock  remains  liable  upon  the  ground  of 
nuisance/'  The  case  in  98  N.  Y.,  was  this  :  The  defendant  rented 
a  hall  for  the  purpose  of  giving  in  it  a  pedestrian  exhibition.  A  gal- 
lery broke  down  during  the  exhibition  and  injured  the  plaintiff. 
The  court  held  that  in  the  absence  of  evidence  tending  to  show 
that  the  defendant  knew^  or  had  reason  to  suppose,  that  there  was 
some  defect  in  the  gallery,  or  that  it  was  of  insufficient  strength  to 
hold  the  number  of  people  who  could  be  contained  therein,  or  that 
it  would  be  used  in  such  a  way  as  to  endanger  its  security,  the 
plaintiff  could  not  recover.  The  gallery  had  been  divided  into 
boxes,  which  were  filled  with  chairs  and  tables,  and  had  been  used 
for  festivals,  etc.  But  the  lessee  had  removed  the  chairs  and  tables, 
and  a  turbulent  crowd  had  filled  the  gallery,  and  in  stamping  and 
beating  time  to  the  music,  they  broke  it  down.  There  was  no  evi- 
dence whatever  that  the  lessor  knew,  or  could  have  known,  that  it 
was  to  be  so  used,  and  he  was  held  not  liable. 

We  cannot  perceive  any  inconsistency  in  this  case  with  Swords 
V.  Edgar.  We  have  referred  to  them  at  some  length  because  they 
were  pressed  in  the  argument. 

But  in  any  event,  we  think  the  case  of  Owings  v.  Jones,  9  Md. 
108,  a  controlling  authority,  based,  as  we  think  it  is,  upon  sound 
reason,  and  we  think  it  may  be  held  as  well  settled  in  this  State, 
that  where  the  owner  of  a  wharf  leases  or  rents  it  out,  and  at  the 
time  of  such  renting  the  wharf  was  in  an  unsafe  condition  for  the 
use  that  the  lessor  knew  it  was  to  be  put,  and  that  the  owner  knew^ 
or  by  the  exercise  of  reasonable  diligence  could  have  known,  of  its 
condition,  and  that  one  who  was  lawfully  on  the  wharf  was  injured 
in  consequence  of  its  condition,  that  the  owner  is  liable. 

This  was  substantially  the  instruction  of  the  court,  and  the  judg- 
ment must  be  affirmed. 

Judgment  afflrmed. 
V0L.LIX  — 21 
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ViBM  Iksuranob  Assooiatiok  of   EicaLAJfD  Y.  MxaoBAJ/rm 

AND  MlHBBS'  TkANSPOBTATIOK  OoMPAVT. 

Inmtrance^interek — property  in  handa  of  emrrimr. 

Where  a  carrier  insured  goods  in  his  possession  on  storage  for  carriage,  "  for 
aooount  of  whom  it  maj  concern/'  hdd,  that  although  he  was  not  responsible 
for  their  safe-lceeplng,  he  might  maintain  an  action  for  loss,  after  his  own 
loss  had  been  paid,  for  the  benefit  of  the  owner  adopting  the  policj  after 
loss. 

ACTION  on  an  insurance  policy.    The  opinion  states  the  oaea* 
The  plaintiff  had  judgment  below. 

Frank  OosnM  and  Charles  Marshall^  for  appeUant. 
Wm.  Pinkney  Whtfte,  for  appellee. 

MiLLBB,  J.  This  appeal  is  from  a  judgment  for  $4> 777.49,  re- 
oovered  by  the  appellee  against  the  appellant  in  an  action  on  an 
insurance  policy^  issued  by  the  latter  to  the  former  on  the  Ist  of 
NoTember,  1883.  The  case  was  tried  before  the  court  without  a 
jury,  and  two  exceptions  were  taken,  one  to  the  admissibility  of 
evidence,  and  the  other  to  rulings  upon  propositions  of  law.  Of 
the  two  main  questions  which  these  exceptions  present  for  reyiew, 
one  goes  to  the  right  of  recovery  to  any  extent,  and  the  other 
raises  the  question  of  contribution  under  the  seventh  condition  of 
the  policy. 

The  written  part  of  the  policy  is  that  the  fire  association  *^  in 
consideration  of  $30,  to  them  paid  by  the  insured  hereinafter  named, 
the  receipt  whereof  is  hereby  acknowledged,  do  insure  the  Mer- 
chants and  Miners'  Transportation  Oompany,  for  account  of  whom 
it  may  condem,  against  loss  or  damage  by  fire  to  the  amount  of 
$5,000,  on  merchandise,  being  chiefly  cotton  in  bales,  its  own,  or 
in  its  care  or  custody  as  carriers,  and  for  the  amount  of  earned 
freight  and  charges,  if  any,  thereon,  stored  in  the  frame  metal  roof 
freight  shed  of  the  Norfolk  and  Western  Bailroad  Company,  situ- 
ate  nearest  the  water  front  of  its  wharf  and  dock,  at  the  lower  end 
of  Main  street,  in  Norfolk,  Virginia,  and  marked  No.  1  on  dia- 
gram; loss,  if  any,  payable  to  Oeo.  J.  Appold,  Treasurer  Mer- 
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chanU  and  Miners'  Transportation  Company^  for  account  of  whom 
it  may  concern.  Other  insurance  permitted."  By  the  printed 
terms  immediately  following  the  insurer  agrees  ''to  make  good 
unto  the  said  assured,  their  successors,  executors,  administrators 
and  assigns,  all  such  immediate  loss  or  damage,  not  exceeding  in 
amount  the  sum  or  sums  insured  as  above  specified,  nor  the  inter- 
est of  the  assured  in  the  property,  except  as  herein  provided,  as 
shall  happen  by  fire  to  the  property  so  specified,  from  the  31st  day 
of  October,  1883,  to  the  31st  day  of  December,  1883;  the  amount 
cf  loss  or  damage  to  be  estimated  according  to  the  actual  cash  value 
of  the  property,  and  to  be  paid  sixty  days  after  due  notice  and 
proo&  of  the  same  shall  have  been  made  by  the  assured  and  re- 
ceived at  the  office  of  the  company  in  Philadelphia."  It  is  not 
I  necessary  to  state,  at  present,  any  of  the  other  provisions  or  condi- 
tions of  this  instrument. 

The  circumstances  which  led  to  this  insurance  are  substantially 
as  follows:  The  Merchants  and  Miners'  Transportation  Company  is 
a  common  carrier  by  water,  and  in  October  and  November,  1883, 
was  engaged  in  transporting  cotton  from  Norfolk  to  ports  in  the 
New  England  States.  The  firm  of  Inman  &  Co.  had  purchased 
cotton  for  certain  New  England  cotton  mills,  at  Atlanta,  and  other 
points  in  the  cotton  growing  States,  and  as  consignor  was  forward- 
ing the  same  to  the  mills,  via  Norfolk.  This  cotton  arrived  by 
ndl  at  Norfolk,  in  large  quantities  during  the  latter  part  of  October 
and  the  first  of  November,  and  the  transportation  company  had 
difficulty  in  procuring  steamers  or  vessels  to  carry  it  on  to  its  desti- 
nation, and  it  was  stored  in  one  of  the  freight  sheds  of  the  railway 
company  at  its  wharf  to  await  transportation.  In  this  state  of 
things;  the  transportation  company  took  out  this  policy,  together 
with  twenty-two  others  of  like  character,  but  of  diflferent  amounts 
in  twenty-two  other  fire  insurance  companies.  The  aggregate 
of  insurance  thus  effected  was  $50,750,  and  the  premiums  paid 
therefor  amounted  to  1299. 75.  After  these  policies  had  been  is- 
sued and  while  the  cotton  remained  thus  stored,  the  carrier  com- 
pany by  its  agent  executed  a  receipt  for  the  same  on  the  6th  of 
November,  so  that  it  then  came  within  the  terms  of  the  policy  as 
being  in  the  "  care  or  custody*'  of  the  assured  "as  carriers."  On 
the  14th  of  November,  a  fire  occurred  in  this  freight  shed,  by  which 
one  thousand  and  ten  bales  of  this  cotton  were  destroyed  or  injured. 
How  the  fire  originated  is  not  explained  except  in  the  preliminary 
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proof  of  I088  by  Mr.  Appold,  the  president  of  the  assured,  who 
states  he  believes  it  was  from  a  spark  emitted  by  a  tug  or  steamer 
in  the  adjacent  river,  and  in  the  absence  of  other  proof  on  the  sub- 
ject we  must  assume  it  was  from  this  or  some  unknown  cause. 
The  value  of  the  cotton  thus  burned,  exclusive  of  salvage,  was 
between  $47^000  and  t48,000.  No  part  of  it  was  owned  by  the  car-^ 
riers,  and  the  cotton  mills  who  were  the  owners  and  consignees 
thereof  held  open  or  floating  policies  in  other  companies  under 
which  they  insured  their  cotton  while  in  transit  from  tho 
place  of  purchase  to  the  mills.  These  have  been  termed  in  argu- 
ment marine  policies,  and  we  shall  refer  to  them  again.  It  turned 
out  at  the  trial  that  when  these  carriers  received  the  cotton,  they 
received  it  under  the  terms  of  a  bill  of  lading  by  which  they  were 
exempt  from  loss  by  ''Are  from  any  cause  on  land  or  water,''  and 
consequently  they  were  not  liable  over  to  the  owners  for  this  loss. 
There  was  no  *^  earned  freight,"  and  before  this  suit  was  brought 
they  had  been  paid  by  the  insurers  all  that  they  had  demanded  in 
the  shape  of  '^ charges"  and  expenses.  The  suit  therefore  must  be 
prosecuted,  if  at  all,  solely  for  the  benefit  of  the  owners,  and  what- 
ever is  recovered  must  go  to  them. 

1st.  Upon  these  facts  the  question  arises  can  the  suit  be  main- 
tained? In  our  opinion  it  can,  and  we  shall  state  briefly  the  grounds 
of  that  opinion.  It  has  been  decided  by  this  court,  and  upon 
abundant  authority,  that  a  person  having  goods  in  his  possession  aa 
consignee,  or  on  commission,  may  insare  them  in  his  own  name 
and  for  their  full  value,  and  in  the  event  of  loss,  recover  the  full 
amount  of  the  insurance,  and  after  satisfying  his  own  claim  hold 
the  balance  as  trustee  for  the  owner.  Hough  v.  People^s  Fire  Ins. 
Co.y  36  Md.  432.  The  law  as  thus  stated  is,  of  course,  based  upon 
the  assumption  that  the  assured  had  an  insurable  interest  in  the 
property  at  the  time  of  the  insurance,  and  we  are  inclined  to  tho 
opinion  that  this  transportation  company  had  such  interest,  at  least 
in  respect  to  '* charge"  and  freight  expected  to  be  earned,  notwith- 
standing it  had  no  pecuniary  interest  in  or  ownership  of  the  cotton 
itself,  and  was  not  liable  over  for  its  loss  by  fire.  But  however  that 
may  be,  the  law  goes  further,  and  it  is  now  well  settled  that  where 
a  person  has  the  custody,  care  or  ])os6es8ion  of  property  for  another 
and  bears  the  relation  to  it  of  consignee,  carrier  or  factor,  ware- 
honseman  or  bailee,  he  may,  though  he  has  no  pecuniary  interest 
therein,  and  is  not  responsible  for  its  safe-keeping,  insure  it  in  his 
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own  name  for  the  benefifc  of  the  owners,  and  the  insurance  will  inure 
to  their  benefit  upon  a  subsequent  adoption  of  the  insurance  even 
after  the  happening  of  a  loss  under  the  policy.  1  Wood  Fire  Ins. 
(2d  ed.),  §§  293,  294.  And  this  must  be  so,  otherwise  policies  ^'for 
account  of  whom  it  may  concern/'  which  are  frequently  taken  out 
by  and  in  the  name  of  a  party  in  possession,  without  any  previous 
authority  from  the  owner,  could  neyer  have  been  upheld.  But 
such  policies  are  daily  issued,  and  though  more  frequently  used  in 
marine  insurance,  are  sometimes  found  in  other  policies,  and  it  has 
become  elementary  law  in  regard  to  them,  that  extrinsic  evidence 
may  be  adduced  to  show  who  was  in  fact  the  party  concerned,  and 
any  one  haying  title  to  the  property  at  the  time  of  loss  may,  by 
adoption  of  the  contract,  avail  himself  of  its  advantages  provided 
it  be  shown  that  his  interest  was  within  the  contemplation  of  the 
party  procuring  the  insurance.  The  fact  that  the  interest  of  the 
owners  was  contemplated  by  the  insurer  in  this  case  seems  apparent 
from  the  contract  itself,  when  read,  as  it  must  be,  in  the  light  of 
the  sorrounding  circumstances  already  stated.  That  this  carrier 
company  should  have  effected  insurance  against  fire  *^  for  account 
of  whom  it  may  concern/'  and  to  an  amount  exceeding  t50,000  on 
this  cotton,  when  they  did  not  own  a  bale  of  it  and  were  not  respon- 
sible for  its  loss  by  fire,  without  intending  to  protect  thereby  the  in- 
terest of  the  owners,  is  almost  incredible.  The  inference  that  they 
did  so  intend  is  strong  if  not  irresistible.  But  at  all  events  the 
proof  is  quite  sufficient  to  warrant  a  jury  in  finding  such  intent. 
Nor  is  there  any  doubt  but  that  these  owners  had  an  insurable  interest 
when  the  loss  occurred,  for  they  were  the  absolute  owners  of  the  cot- 
ton then  as  when  the  insurance  was  effected.  Have  they  then 
adopted  this  policy?  As  was  said  by  the  Supreme  Court  in  a  case 
where  a  similar  policy  was  under  consideration:  ''The  adoption  of 
the  policy  need  not  be  in  any  particular  form.  Any  thing  which 
clearly  evinces  such  purpose  is  sufficient.''  Hooper  v.  Jtobinson,  98 
TJ.  S.  537.  Adoption  is  a  question  of  fact,  and  all  we  need  say  on 
this  point  is  that  we  think  there  is  enough  in  this  record  to  have 
authorized  a  court  to  submit  that  question  to  the  finding  of  a  jury. 
But  counsel  for  the  appellant  contend  that  by  the  terms  of  this 
policy  the  obligation  of  the  insurer  to  make  good  the  loss  insured 
against  is  expressly  limited  to  the  interest  of  the  assured.  The 
argument  in  support  of  this  position  is  ingenious,  and  is  founded 
upon  what  counsel  insist  is  the  true  grammatical  construction  of 
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that  part  of  ttie  printed  portion  of  the  policy  above  quoted.  Accord- 
ing  to  this  constructien  they  contend  that  the  termB  '^  except  a» 
herein  provided  "  refer  to  the  *'  loss  or  damage/'  in  the  previous 
part  of  the  sentence,  and  that  their  office  is  simply  to  exclude  there- 
from such  loss  as  by  subsequent  conditions  the  insurer  was  exempted 
from  paying,  and  that  they  in  no  wise  modify  the  preceding  terms 
Which  limit  the  amount  to  be  paid  to  a  sum  ''  not  exceeding  the 
interest  of  the  insured  in  the  property."  But  this  reading  would^ 
as  it  seems  to  us,  be  in  conflict  with  the  intention  of  the  parties  as 
expressed  in  the  written  part  of  the  instrument,  and  we  have  already 
said  that  this  part,  read  in  connection  with  the  surrounding  circum- 
stances, manifests  an  intention  to  insure  more  than  the  mere  inter- 
est of  the  insured  carrier.  There  is  ample  authority,  as  well  aa 
good  sense,  for  the  position  that  where  the  written  and  printed 
portions  of  a  policy  conflict,  effect  must  be  given  to  the  former, 
because  being  incorporated  into  the  contract  at  the  time  it  was  made, 
it  is  presumed  that  it  expresses  the  actual  agreement  of  the  parties, 
and  that  they  intended  thereby  to  override  that  portion  of  the  con- 
tract expressed  in  type  which  is  inconsistent  therewith.  1  Wood 
Ins.  (2d  ed.),  §  58.  But  it  is  not  necessary  in  this  case  to  go  to 
the  extent  of  adopting  the  law  as  thus  stated,  for  we  think  the 
terms  '*  except  as  herein  provided,'' in  the  connection  m  which  they 
stand,  are  quite  susceptible  of  being  read  as  referring  to  the  written 
as  well  as  to  the  subsequent  printed  portions,  and  as  modifying  the 
immediately  preceding  terms  limiting  the  extent  of  liability.  So 
read  they  remove  all  conflict,  and  effectuate  the  intention  of  the 
parties  as  expressed  in  the  written  part,  and  this  construction  would 
seem  to  be  sanctioned  by  the  rule  laid  down  of  old  by  Lord  Halb 
that  '*  judges  ought  to  be  carious  and  subtle  to  invent  reasons  and 
means  to  make  acts  effectual  according  to  the  just  intent  of  the 
parties;  they  will  not  therefore  cavil  about  the  propriety  of  words 
when  the  intent  of  the  parties  appears,  but  will  rather  apply  the 
words  to  fulfill  the  intent  than  destroy  the  intent  by  reason  of  the 
insufficiency  of  the  words."  OrosHng  v.  Scudmore^  2  Lev.  9. 
Courts  are  no  more  inclined  now,  than  they  were  m  the  days  of 
Lord  Halb,  to  draw  fine  distinctions,  or  be  nice  about  the  gram- 
matical construction  of  sentences  whether  in  insurance  contracts  or 
others,  in  order  to  sustain  a  defease  in  which  there  is  no  merit. 

We  regard  this  policy  as  an  insurance  upon  specific  goods  stored 
in  a  specified  place,  under  which  the  interest  of  the  owners,  if  prop* 
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erly  afiserted,  can  be  protected.  If  therefore  a  jury^  or  a  court  act- 
ing as  a  jnry,  should  find  in  their  favor  the  facts  which  we  have 
said  must,  under  the  proof  in  this  record,  be  left  to  such  finding, 
the  action  can  be  maintained,  and  from  this  it  follows  that  the 
court  below  was  right  in  rejecting  the  defendant's  first  and  seventh 
propositions  or  prayers.  We  are  also  further  of  opinion,  that  under 
the  circumstances  disclosed  in  the  record,  the  plaintiff  was  in  no 
default  in  furnishing  the  preliminary  proofs  of  loss,  and  that  there 
was  evidence  in  the  case  which  a£Forded  suflScient  means  of  deter- 
mining the  amount,  if  any,  the  plaintiff  was  entitled  to  recover. 
There  was  consequently  no  error  in  the  rejection  of  the  defendant's 
second  and  tenth  prayers. 
[Omitting  other  points.] 

JudgmevU  reversed  and  new  trial  awarded. 


Chkafkass  ajbtd  Potomac  Tblbphokb  Oompaht  t.  BAunxoBi 

AJTD  Ohio  Telisobaph  Oompaht. 

(OB  Md.  8B0.) 

Telegrapk — tdeph4)ne — dieervrnnation, 

A  telephone  company  being  bound  by  statute  to  receive  dispalehes  from  and 
for  all  telegraph  companies,  may  not  justif  j  a  discrimination  in  favor  of  a 
particular  telegraph  company  by  the  fact  that  its  contract  with  the  company 
controlling  the  telephone  patents  requires  it  to  do  so.     (See  note,  p.  172.) 

]L|  ANDAMUS.     The  opinion  states  the  case. 

Chas.  J,  M.  Qurvin  and  Wager  Swayne,  for  appellant. 
E.  J.  D.  Cross  and  John  K.  Oowen^  for  appellee. 

Alybt,  0.  J.  This  was  an  application  by  the  appellee,  a  tele- 
graph  company,  to  the  court  below  for  a  mandamus,  which  was 
accordingly  ordered,  against  the  appellant,  another  telegraph  com- 
pany, but  doing  a  general  telephone  business. 

The  appellant  is  in  the  exercise  of  a  public  employment,  and  has 
assumed  the  duty  of  serving  the  public  while  in  that  emplojrment. 
In  this  case,  the  appellant  is  an  incorporated  body,  but  it  makes 
no  difference  whether  the  party  owning  and  operating  a  telegraph 
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line  or  a  telephone  exchange  be  a  corporation  or  an  individual,  the 
duty  imposed,  in  respect  to  the  public^  is  the  same.  It  is  the  na- 
ture of  the  service  undertaken  to  be  performed  that  creates  the  dutj 
to  the  ]>ublicy  and  in  which  the  public  have  an  interest,  and  not 
simply  the  body  that  may  be  invested  with  power.  The  telegraph 
and  telephone  are  important  instruments  of  commerce,  and  their 
service  as  such  has  become  indispensable  to  the  commercial  and 
business  public.  They  are  public  vehicles  of  intelligence,  and  they 
who  own  or  control  them  can  no  more  refnse  to  perform  impar- 
tially the  functions  that  they  have  assumed  to  discharge,  than  a 
railway  company,  as  a  common  carrier,  can  rightfully  refuse  to 
perform  its  duty  to  thepublie.  They  may  make  and  establish  all 
reasonable  and  proper  rules  and  regulations  for  the  government  of 
their  offices  and  those  who  deal  with  them;  but  they  have  no  power 
to  discriminate,  and  while  offering  ready  to  serve  some,  refuse  to 
serve  others.  The  law  requires  them  to  be  impartial,  and  to  serve 
all  alike,  upon  compliance  with  their  reasonable  rules  and  regula- 
tions. This  the  statute  expressly  requires  in  respect  to  telegraph 
lines,  and  as  we.  have  seen,  the  same  provision  is  made  applicable 
to  telephone  lines  and  exchanges.  The  law  declares  that  it  shall 
be  the  duty  of  any  person  or  corporation  owning  and  operating  any 
telegraph  line  within  this  State  (which  as  we  have  seen  includes 
a  telephone  exchange),  ''to  receive  dispatches  from  and  for  any 
telegraph  lines,  associations  or  companies,  and  from  and  for  any 
individual, ''  and  to  transmit  the  same  in  the  manner  established  by 
the  rules  and  regulations  of  the  office,  **  and  in  the  order  in  which 
they  are  received,  with  impartiality  and  good  faith.''  And  such 
being  the  plain  duty  of  those  owning  or  operating  telegraph  lines, 
or  telephone  lines  and  exchanges,  within  this  State,  they  cannot  be 
exonerated  from  the  performance  of  that  duty  by  any  conditions 
or  restrictions  imposed  by  contract  with  the  owner  of  the  inven- 
tion applied  in  the  exercise  of  the  emplojrment.  The  duty  pre- 
scribed by  law  is  paramount  to  that  prescribed  by  contract. 

Nor  can  it  be  any  longer  controverted  that  the  legislature  of  the 
State  has  full  power  to  regulate  and  control,  within  reasonable  lim- 
its at  least,  public  employments  and  property  used  in  connection 
therewith.  As  we  have  said,  the  telegraph  and  telephone  both  be- 
ing instruments  in  constant  use  in  conducting  the  commerce,  and 
the  affairs,  both  public  and  private,  of  the  country,  their  openi- 
tion  therefore  in  doing  a  general  business,  is  a  public  employment. 
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and  the  instruuicnte  and  appliauces  used  are  property  devoted  to 
public  use,  and  in  which  the  pablic  have  an  interest.  And  such 
being  the  case,  the  owner  of  the  property  thus  devoted  to  pablic  use, 
mast  submit  to  have  that  use  and  employment  regalated  by  pub-- 
lie  authority  for  the  common  good.  This  is  the  principle  settled 
by  the  case  of  Munn  v.  Ulinots,  94  XT.  S.  113,  and  which  has 
been  followed  by  subseqaent  cases.  In  the  recent  case  of  Hackett 
Y.  Staiey  105  lud.  250;  8.  c,  55  Am.  Rep.  201,  where  the  cases 
upon  this  subject  are  largely  collected,  it  was  held,  applying  the 
principle  of  Munn  v.  Illinois^  that  it  was  competent  to  the  State  to 
limit  the  price  which  telephone  companies  might  charge  for  their 
patented  facilities  afforded  to  their  customers.  And  if  the  price 
of  the  service  can  be  lawfully  regulated  by  State  authority,  there  is 
no  perceptible  reason  for  denying  such  authority  for  the  regula- 
tion of  the  service  as  to  the  parties  to  whom  facilities  should  be 
furnished. 

But  while  not  controverting  the  general  principle  stated,  it  has 
been  strongly  urged  in  argument  for  the  appellant,  that  the  owner* 
ship  of  the  American  Bell  Telephone  Company  of  all  telephone 
apparatus,  constructed  by  that  company  or  its  agents,  being  abso- 
lute and  exclusive,  it  had  the  right  in  granting  any  license  to  use 
this  apparatus  to  limit  such  use  by  any  conditions  which  it  saw 
propor  to  impose  upon  the  licensee.  That  in  this  case  the  licensee 
acquired  but  a  limited  right  and  that  it  could  impart  no  greater 
right  to  a  subscriber  to  the  Exchange  than  that  possessed  by  the 
licensee  itself. 

it  is  certainly  true,  as  contended  by  the  appellant,  that  the  let- 
ters-patent granted  to  Bell  conferred  upon  him,  his  heirs  and  as- 
signs, for  a  limited  time,  a  monopoly  in  the  invention  or  discovery 
patented,  and  the  exclusive  right  to  make,  use  and  vend  the  tangi*? 
ble  property  brought  into  existence  by  the  application  of  the  prin-p 
ciple  of  the  discovery  or  invention,  for  which  the  patent  issued, 
But  it  does  not  follow  that  those  letters-patent  conferred  upon  him, 
or  his  assignees,  any  such  exclusive  right  to  apply  or  use  the  tan* 
gible  property  produced  in  a  manner  that  other  property  could  not 
be  lawfully  used.  The  license  to  use  the  telephone  instruments  in 
conducting  and  operating  a  telephone  exchange  at  once  dedicated 
or  devoted  the  instruments,  to  the  extent  of  the  requirements  of 
that  system  or  exchange,  to  public  use;  and  so  soon  as  the  office  of 

e^cchange  was  opened  to  the  public,  the  instruments  employed  be- 
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cume  iuBtrumenis  of  public  service,  and  like  all  other  property  em- 
ployed in  the  service,  becatue  subject  to  public  regulation  andcontroL 
And  the  fact  that  those  instruments  were  the  product  of  a  patented 
invention  or  discovery^  and  the  licensee  had  agreed  to  use  them  in 
serving  the  public  with  certain  restrictions,  inconsistent  with  the 
public  regulation,  can  in  no  way,  nor  to  any  extent,  relieve  the 
party  in  control  of  the  Exchange  from  the  full  discharge  of  his 
duty  under  law. 

In  the  case  of  Patterson  v.  Kentucky y  97  IT.  S,  501,  it  was  held 
that  where,  by  the  application  of  the  invention  or  discovery  for 
which  letters-patent  had  been  granted,  tangible  property  had  come 
into  existence,  its  use  was,  to  the  same  extent  as  that  of  any  other 
species  of  property,  subject  to  State  control  and  regulation.  In 
delivering  the  opinion  of  the  court  in  that  case,  Mr.  Justice  Har- 
lan said:  ''These  considerations,  gathered  from  the  former  deci- 
sions of  this  court,  would  seem  to  justify  the  conclusion  that  the 
right  which  the  patentee  or  his  assignee  possesses  in  the  property 
created  by  the  application  of  a  patented  discovery  must  be  enjoyed 
subject  to  the  complete  and  salutary  power  with  which  the  States 
have  never  parted,  of  so  defining  and  regulating  the  sale  and  use 
of  property  within  their  respective  limits  as  to  afford  protection  to 
the  many  against  the  injurious  conduct  of  the  few.  The  right  of 
property  in  the  jjhysical  substance,  which  is  the  fruit  of  the  dis- 
covery, is  altogether  distinct  from  the  right  in  the  discovery  itself, 
just  as  the  property  in  the  instruments  or  plate  by  which  copies  of 
a  map  are  multiplied  is  distinct  Trom  the  copyright  of  the  map 
itself  The  same  doctrine  was  reiterated  in  the  case  of  Webtter  v. 
Virginia,  103  U.  S.  344,  348. 

Now  applying  to  the  case  the  principles  stated,  it  would  seem  tot 
be  clear  that  there  is  nothing  in  the  rights  secured  by  the  letters 
patent  to  Bell,  and  now  held  by  the  American  Bell  Telephone 
Company,  nor  in  the  contracts  referred  to,  that  justified  the  appel- 
lant in  attempting  to  impose  upon  the  proposed  subscripiion  to  the 
Exchange  by  the  appellee,  the  restrictive  conditions  to  which  we 
have  referred.  By  insisting  upon  such  restrictive  conditions  there 
was  an  unjust  discrimination  made  against  the  appellee  and  in  favor 
of  a  competing  company.  It  was  to  prevent  such  discrimination  that 
the  law  was  enacted  to  which  reference  has  been  fully  made. 

The  question  presented  in  this  case,  and  which  we  have  decided,, 
has  been  presented  and  decided  by  other  courts  of  the  country. 
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thoagh  not  with  entire  unanimity.  In  Ohio,  under  a  statute  very 
similar  to  our  own,  the  question  was  presented  in  the  case  of  8taU 
V.  Telephone  Co.,  36  Ohio  St.  296;  s.  o.,  38  Am.  Bep.  583.  In  that 
case  the  Supreme  Oourt  held,  that  under  the  statute  requiring  that 
telegraph  companies  should  receiye  dispatches  from  and  for  other 
telegraph  lines  and  from  and  for  individuals,  and  transmit  them 
with  impartiality  and  good  faith,  a  contract  between  the  telephone 
company  and  the  owner  of  telephone  instruments,  providing  that 
the  company  in  the  use  of  the  instruments  should  discriminate  as 
between  telegraph  companies  was  void,  and  therefore  could  furnish 
no  justification  for  the  attempted  discrimination. 

In  Connecticut  however,  under  a  statute  somewhat  similar  to  our 
own  and  that  of  Ohio,  a  different  conclusion  was  reached,  in  the 
case  of  the  American  Rapid  Telegraph  Co.  v.  Conn.  Telephone  Co., 
49  Conn.  352;  8.  o.,  44  Am.  Bep.  237.  In  that  case  the  court 
denied  the  force  of  the  statute,  as  applied  to  the  owner  of  the 
patented  instruments,  although  such  instruments  were  licensed  to 
be  used  by  the  local  telephone  company.  That  case  was  strongly 
pressed  in  the  argument  before  us,  but  we  have  not  been  able  to 
yield  to  its  authority,  though  certainly  entitled  to  great  respect. 

In  Pennsylvania,  where  a  statute  simildr  to  ours  exists,  it  has 
b?en  recently  held  by  the  Supreme  Oourt  of  that  State,  in  the  case 
of  Bell  Telephone  Co.  v.  Commonwealth  j  ex  rel.  Bali.  <£  Ohio  Tele- 
graph Co.,  affirming  the  judgment  of  the  court  below  for  the 
reason  assigned  by  it  that  the  restrictive  or  discriminating  clause 
in  the  contract  of  the  10th  of  November,  1879,  was  simply  void  as 
against  public  right.  That  the  telephone  company,  holding  a 
license  for  the  use  of  patented  devices,  could  not  discriminate 
against  a  telegraph  company,  seeking  to  use  the  telephone  system 
in  its  business  of  receiving  and  delivering  telegraphic  messages. 
In  the  opinion  adopted  by  the  Supreme  Court,  there  are  several 
other  well  reasoned  opinions  referred  to,  maintaining  the  same  con- 
clusion as  io  the  right  of  the  public,  upon  principles  of  the  com- 
mon law,  irrespective  of  statute.  Those  decisions  are  founded 
upon  the  doctrine  of  Munn  v.  Ulinoie,  supra,  referred  to  in  a  pre- 
vious part  of  this  opinion. 

There  were  some  objections  taken  to  the  sufficiency  of  the  alle- 
gations in  the  petition  for  mandamus,  and  they  were  ingeniously 
pressed  in  argument  before  this  court  But  we  do  not  think  the 
objectioDB  well  founded.     It  is  clear  that  mandamus  is  the  proper 
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remedy  in  a  case  like  the  presenfc,  iind  we  think  there  is  sufficient 
gronnd  shown  for  it  in  the  petition. 

With  the  yiews  expressed^  this  court  is  of  opinion  that  the  order 
of  the  court  below,  directing  the  writ  of  mandatmcs  to  issue,  should 
be  affirmed,  with  costs.  Order  affirmed. 

Note  by  the  Refobter. —  In  Beil  Telephone  Co,  t.  Gom.,  ex  rel,  Baltimore 
A  Ohio  Telegraph  Co,,  Supreme  Court  of  Pennsylvania,  April  19,  1886,  it  was 
held  that  a  telephone  company  must  upon  an  offer  of  compensation  in  the 
usual  rates  serve  the  public  impartially  and  without  discrimination.  The 
Common  Pleas,  Arnold,  said:  **  The  agreement,  it  will  be  seen,  provides  for 
licenses  from  the  telephone  company  to  the  Western  Union  Telegnmph  Com- 
pany, on  terms  to  be  established  from  time  to  time,  which  shall  be  as  favor, 
able  to  that  telegraph  company  as  to  any  other  parties  for  like  uses,  thereby 
recognizing  the  duty  of  the  respondent  and  its  licensor  to  deal  equally  with 
all,  and  binding  it  to  that  duty  by  express  contract.  All  the  telephone  pat- 
ents, it  is  claimed  by  the  respondent,  are  now  owned  by  the  American  Bell 
Telephone  Company,  and  no  person  can  use  them  except  under  contracts  or 
licenses  from  that  company.  The  Western  Union  Telegraph  Company  has 
given  up  its  claim  to  all  such  patents,  and  the  American  Bell  Telephone  Com- 
pany has  put  them  into  public  use,  and  thereby  subjected  them  to  the  rule  that 
when  the  use  of  a  patented  device  is  thrown  open  to  the  public,  or  to  classes  of  the 
public,  all  are  entitled  to  use  it  on  the  same  terms  as  other  persons  in  the  same 
class.  The  rules  which  govern  common  carriers  apply  to  it,  and  those  rules 
prohibit  any  discrimination  to  be  made.  This  is  thii  rule  of  the  common  law 
as  enforced  in  many  adjudged  cases,  of  which  Saatford  v.  BaUroad  Co.,  2i 
Penn.  St.  878,  may  be  referred  to  as  a  conspicuous  and  pertinent  example.  In 
that  case  it  was  decided  that  a  contract  giving  to  one  express  company  an  ex- 
clusive right  of  transportation  in  the  passenger  trains  of  the  railroad  company 
is  illegal  and  void.  The  law  on  this  subject  is  placed  beyond  successful  dis- 
pute by  the  third  clause  of  section  88  of  the  Corporation  Act  of  1874,  which 
enacts  that '  the  said  telegraphic  corporation  shall  *  *  *  receive  dispatches 
from  and  for  other  telegraph  lines  and  corporations,  and  from  and  for  any 
individual;  and  on  payment  of  their  usual  charges  to  individuals  for  trans- 
mitting despatches,  as  established  by  the  rates  and  regulations  of  such  tele- 
graph line,  transmit  the  same  with  impartiality  and  good  faith,  under  penalty 
of  $100  for  every  neglect  or  refusal  so  to  do,'  etc.  And  that  telephone  com- 
panies are  included  within  this  clause  ia  shown  by  the  case  of  Attomejf -Gen- 
eral V.  Edieon  Telephone  Co.  of  London,  reported  in  6  Q.  B.  Div.  244;  s.  c,  20 
Eng.  Rep.  602  (A.  D.  1880),  in  which  English  statutes  relating  to  telegraph 
companies  enacted  in  the  year  1868  and  1869,  before  the  telephone  was  patented 
or  perhaps  invented,  were  held  to  apply  to  telephone  companies.  Besides 
the  respondent  was  chartered  under  the  act  of  1874,  which  gave  it  a  legal  exis- 
tence and  prescribed  its  duty  at  the  same  time.  It  cannot  transact  business  in 
this  State  but  for  that  act,  and  operating  under  that  act,  it  must  deal  equally 
with  all,  with  impartiality  and  good  faith,  and  without  discrimination  in  favor 
or  against  any  one. 
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'  The  conclwaion  to  which  we  ha^e  oobm  hj  the  foregoing  leaiifining  is  8iip- 
ported  hj  the  aathoiitj  of  aerefal  adjadged  caaea. 

"  In  the  eaae  of  SlaU  of  Ohio,  on  the  relation  of  the  Amerieam  Uniam  lUa- 
prapk  Co.,  and  the  BaUimore  S  Okh  Baaroad  Co,  v.  Bell  Telephone  Co.,  the 
Colnmbue  Telephone  Co.  and  the  Weetem  Union  Telegraph  Co,,  reported  in  89 
Ohio  St.  206;  s.  c,  38  Am.  Rep.  883  (A.  D.  1880),  an  application  was  made  to 
the  Supreme  Coart  of  Ohio  for  a  numdamue  to  compel  the  Oolombna  Telephone 
Company  to  place  a  telephone  in  the  office  of  the  relatora  for  the  oae  of  their 
telegraphic  department.  The  (American)  Bell  Telephone  Company,  although 
a  party,  does  not  appear  to  haye  been  aerred,  nor  did  it  join  in  the  answer 
filed.  The  defense  was  that  the  license  by  the  American  to  the  Columbos 
Telephone  Company  contained  the  same  restriction  which  is  in  controversy  in 
this  sail,  that  the  Colnmbos  Telephone  Company  wonld  not  permit  the  trans- 
mission of  general  business  messages,  market  quotations  or  news  for  sale  or 
publication,  and  that  it  would  turn  over  all  such  messages  to  the  licensor,  the 
American  Bell  Telephone  CcMnpany,  unless  otherwise  tUrected  by  its  castomers, 
but  that  it  would  not  solicit  such  directions,  nor  receive  pay  for  transmission 
over  other  lines,  unless  compelled  by  law  to  do  so,  thereby  showing  the  doubt 
of  the  parties  to  the  contract  as  to  its  validity.  There  is  in  Ohio  a  statute  sim- 
ilar to  our  Pennsylvania  statute,  requiring  telegraph  companies  to  receive  dis- 
patches from  and  for  other  companies  and  individuals,  and  to  transmit  the 
same  with  impartiality  on  payment  of  the  usual  charges.  The  court  held  that 
the  contract  to  the  effect  that  discriminations  should  be  made  between  tele- 
graph companies  is  void  as  against  public  policy  as  declared  by  the  statute^ 
and  awarded  the  mandamtte. 

"  The  case  State  ofHtesouri,  ex  rel.  American  Union  Telegraph  Co.,  v.  BeU 
Telephone  Co.  of  Mieeouri,  in  the  Circuit  Court  of  St.  Louis,  reported  in  10 
Cent.  L.  J.  488,  and  11  Cent.  L.  J.  867;  also  in  22  Alb.  L.  J.  868  (A.  D.  1880). 
In  that  case  there  were  clauses  in  the  license  of  the  respondent  which  pro- 
vided that  its  patrons  should  not  use  the  telephone  for  transmitting  messages 
for  which  toll  is  paid  to  any  one  but  the  respondent,  nor  for  transmitting 
market  quotations  or  news  for  sale  or  publication;  that  it  should  not  connect 
any  of  its  officers  with  any  telegraph  office  or  line,  and  that  no  telegraph  com- 
pany should  be  allowed  to  become  a  subscriber.  Judge  Thatkb  held  that 
this  second  clause  would  compel  the  respondent  to  discriminate  against  a  class 
of  individuals  or  corporations,  which  is  contrary  to  law  and  to  public  policy. 
A  public  servant  cannot  avoid  the  performance  of  any  part  of  the  duty  it  owes 
to  the  entire  public,  by  a  contract  even  with  the  patentee  of  an  invention. 
Doubtless  a  condition  limiting  the  use  which  should  be  made  of  the  telephone 
affecting  all  classes  of  citizens,  and  discriminating  between  none,  might  be 
valid;  but  having  the  right  to  use  the  telephone  the  relator  might  use  it  for 
the  same  purposes  that  other  subscribers  use  it. 

"  The  principle  was  also  enforced  in  the  case  of  the  LouimUe  Tranefer  Co.  v. 
American  Dietrict  Telephone  Co.t  in  the  Louisville  Chancery  Court,  reported 
in  14  Chicago  I^gal  News,  15,  and  also  in  24  Alb  L.  J.  288  (A.  D.  1881).  In 
that  case  the  plaintiff  carried  on  a  passenger  transfer  business  in  public  omni- 
buses and  carriages,  and  the  defendant  operated  a  telephone  exchange,  and 
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-organised  as  part  of  his  bosiness  a  system  of  publio  tnmsf  era  by  carriages  and 
coupes.  The  defendant  had  placed  a  telephone  in  the  plaintiffs  office,  and 
threatened  to  remove  it,  wherenpon  the  plaintiff  applied  for  an  injunction. 
Chancellor  Edwards  held  that  the  defendant,  being  engaged  in  two  distinct 
employments,  one  the  operating  of  a  telephone  exchange  and  the  other  a  carriage 
service,  there  was  no  rivalry  between  the  plaintiff  and  the  defendant  in  the 
telephone  business,  as  to  which  the  defendant  occupied  the  same  position 
toward  the  plaintifE  as  toward  the  rest  of  the  public,  and  the  defendant,  being 
a  quari  public  servant,  is  bound  to  serve  all  alike  and  impartially  on  the  prin- 
ciples of  the  law  of  common  carrien. 

"  The  last  reported  case  in  which  the  same  conclusion  was  reached  is  that 
•of  State  of  Mi$$ouri,  ex  rel,  Baltimore  S  Ohio  Telegraph  Co.^  v.  BeU  Telephone 
Co,  of  Mieeouri,  in  the  Qrcnit  Court  of  the  United  States  for  the  Eastern  IMs- 
trict  of  Missouri,  reported  in  24  Am.  Law  Reg.  578,  and  8  Am.  &  Eng.  Corp. 
€ases,  7  (A.  D.  1885).  It  will  be  noticed  that  the  plaintifE  in  that  case  is  the 
plaintifE  in  the  case  now  before  us,  and  the  defendant  was  in  the  same  position 
«B  the  defendant  in  this  case,  and  it  rested  its  defense  on  the  same  ground  — 
a  contract  with  the  American  Bell  Telephone  Company  that  it  would  not  estab- 
lish telephonic  connection  with  any  telegraph  company,  unless  permitted  by 
the  American  Bell  Telephone  Company.  It  also  appeared  that  telephonic  com- 
munication had  been  permitted  to  the  Western  Union  Telegraph  Company. 
Judge  Brbwier  held  that  the  telephone  company,  having  put  its  patents  into 
public  use,  or  the  channels  of  commerce,  as  he  exprpsses  it,  the  property  is 
put  within  the  power  of  the  court  for  enforcing  the  obligations  of  a  common 
carrier.  It  is  true  the  Judgment  was  given  by  a  divided  court,  but  Judge 
Treat  placed  his  dissent  on  the  ground  that  the  American  Bell  Telephone 
•Company,  not  being  a  party,  in  his  opinion  a  valid  Judgment  could  not  be  given. 

"The  Supreme  Court  of  Connecticut  has  decided  the  question  the  other 
way,  notwithstanding  there  is  a  statute  in  that  State  and  also  in  Massachusetts 
similar  to  those  of  Ohio  and  Pennsylvania.  American  Rapid  Telegraph  Co.  v. 
OrniTiMticul  Tdeplione  Co,,  49  Conn.  853  (A.  D.  1881);  s.  c,  44  Am.  Rep.  287. 

"  In  the  case  before  us  the  American  Bell  Telephone  Company  is  not  a  party, 
and  we  do  not  think  it  indispensable  that  it  should  be.  We  are  not  called 
upon  to  expound  or  enforce  the  contract  between  that  company  and  the  Phil- 
adelphia company.  What  we  are  called  upon  to  do  is  to  declare  that  the 
illegal  portions  of  their  contract  cannot  be  enforced  in  this  State;  that  those 
portions  are  void  and  against  public  policy  as  declared  both  by  the  common 
law  and  by  statute;  and  that  the  respondent  cannot  shield  itself  from  the  per- 
formance of  its  duty  to  serve  the  public  impartially  and  without  discrimina- 
tion by  a  contract  with  a  party  not  within  the  State.  We  deal  vrith  parties 
carrying  on  a  public  business  within  our  borders  under  the  protection  of  our 
laws,  to  compel  them  to  comply  with  our  laws.  They  cannot  obtain  immunity 
from  their  obligation  to  treat  all  alike  by  pleading  a  license  from  parties  t)eyond 
our  grasp.  The  owner  of  a  patent  may  put  it  in  public  use  or  withhold  it,  as 
he  chooses;  but  if  he  does  put  it  in  public  use.  then  as  was  well  said  by  Chief 
Justice  McIltainb,  of  Ohio,  '  the  manner  of  its  use  may  be  controlled  and 
regulated  by  State  laws  when  the  public  welfare  requires  it. '    The  patent  gives 


OCTOBER  TERM,  1886.  175 

Baltimore  and  Liberty  Tampike  Company  v.  Casaell. 

Jiim  a  monopoly  by  protecting  him  from  the  competition  of  other  persons  in 
the  buBlnees  secnred  by  the  patent,  bat  it  does  not  permit  him  to  make  dis- 
criminations against  persona  who  are  willing  to  pay  the  same  rates  which  other 
peisons  are  charged  for  the  nse  of  it." 

This  opinion  was  affirmed  by  the  Supreme  Court  without  diwcnsHJon. 

See  note,  44  Am.  Bep.  d41. 
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EMenee  —  opinion  —  sttfetff  of  Mghwaf. 

Hie  safety  of  a  highway  is  a  proper  subject  of  opinion-eridenoe.    (8e$  mtUt 

p.  17«.) 

ACTION  for  personal  injaries  by  a  defective  road.    The  opinioB 
states  the  case.     The  plaintiff  had  judgment  below. 

Samuel  Snowden,  for  appellant 

Joseph  0.  France  and  Fielder  C.  Slingluff,  for  appellee. 

Ybllott,  J.  A  suit  for  the  recoyery  of  damages  was  instituted 
in  the  Court  of  Common  Pleas  of  Baltimore  city^  by  the  appellee 
against  the  appellant,  and  from  the  judgment  rendered  in  that 
cause  this  appeal  has  been  taken.  As  shown  by  the  record  the  ap- 
pellant,  a  body  corporate,  owns  a  turnpike  road  and  is  authorized 
by  its  charter  to  exact  and  receive  the  payment  of  toll  for  travel 
over  said  road.  On  the  night  of  the  6th  of  November,  1885,  the 
appellee,  while  driving  a  coach,  was  injured  by  the  vehicle  being 
overturned  and  thrown  down  a  declivity  on  the  side  of  this  road. 
The  plaintiff  averred  in  his  declaration,  and  offered  evidence  tend- 
ing to  prove  that  the  accident  resulted  from  the  neglect  of  the  de- 
fendant to  keep  the  road  in  a  safe  condition  for  traveL  The  de- 
fendant adduced  proof  for  the  purpose  of  showing  that  there  was 
no  negligence  on  its  part,  and  that  the  proximate  cause  of  the  in- 
jury was  to  be  found  in  the  fact  that  the  plaintiff  was  driving  a 
pair  of  horses,  one  of  which  was  young  and  refractory,  and  that 
this  animal  became  frightened  and  forced  the  coach  over  the  de- 
clivity. There  was  much  conflict  of  testimony,  but  the  jury,  en- 
lightened by  the  instructions  of  the  court,  found  for  the  plaintiff. 

[Minor  matter  omitted.] 
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The  first  bill  of  exception  which  has  not  been  abandoned 
taken  to  the  admission  of  the  testimony  of  a  witness  who  said  hd 
was  well  acquainted  with  the  road,  and  described  its  condition 
from  his  own  observation.  He  was  then  asked:  ''Please  state 
whether  or  not  in  yoar  opinion,  from  what  yon  saw  of  the  road,  it 
was  safe  to  travel  at  that  point  by  wagons  or  carriages? ''  It  was 
contended  that  this  was  an  attempt  to  place  the  witness  in  the  po- 
sition of  an  expert.  Bat  this  objection  does  not  rest  on  any  sub* 
stantial  basis.  Experts  are  persons  who  have  technical  and  pecu- 
liar knowledge  in  relation  to  matters  with  which  the  mass  of  man- 
kind are  supposed  not  to  be  acquainted.  Thus  a  vessel  is  intended 
to  be  navigated  by  one  having  nautical  experience,  and  cars  on  a 
railroad  are  under  the  management  of  those  who  are  supposed  to 
have  acquired  knowledge  and  skill  in  the  control  of  trains.  It  is 
manifest  that  mere  passengers  cannot  be  experts  in  relation  to 
these  modes  of  locomotion,  although  they  may  testify  to  the  exist- 
ence of  facts  coming  within  their  observation.  But  macadamized 
roads  are  constructed  for  all  persons  to  ride  and  drive  over,  and 
the  most  timid  traveller  does  not  deem  it  necessary  to  carry  an  ex- 
pert in  his  carriage  to  designate  the  dangerous  places.  Even  ani- 
mals will  sometimes  notice  such  places  and  avoid  them;  and  any 
human  being  who  has  the  use  of  his  organs  of  vision,  and  is  pos- 
sessed of  an  intellect  above  the  grade  of  idiocy  can  tell  when  a  par- 
ticular  place  in  a  road  is  dangerous  or  otherwise,  and  is  therefore 
competent  to  testify  as  to  its  condition;  the  value  of  his  testimony 
being  for  the  consideration  of  the  jury.  In  Orowiher^s  case,  6S 
Md.  568,  this  court  said:  ''Whether  this  bank  or  declivity  ren- 
dered the  road  unsafe  for  travel  was  a  matter  about  which  men  of 
ordinary  intelligence  could  speak  as  well  as  experts  in  road-mak- 
ing, and  the  testimony  of  such  witnesses  is  often  resorted  to  in 
such  cases."  Judgment  affirmed. 

NoTB  BT  TUB  Rbfobtbr. —  In  BaUimore  and  Torktawn  Turnpike  Boad  v. 
Orawther,  68  Md.  568,  the  court  said:  "  In  the  first  exception  the  plaintiff  asked 
Mr.  McLean,  the  sarvejor,  who  had  made  a  plat  of  the  road  at  the  place  of 
the  accident,  whether  in  his  opinion,  from  what  he  saw  of  it,  the  road  there 
was  safe  for  travel  by  wagons  and  carriages  7  The  ooort  allowed  this  ques- 
tion  to  be  put,  and  we  discorer  no  error  in  this  ruling.  The  witness  was  not 
produced  as  an  expert,  nor  was  this  a  matter  in  which  the  testimonj  of  experts 
was  needed.  Whether  this  bank  or  decllvltj  rendered  the  road  unsafe  for 
travel  was  a  matter  about  which  men  of  ordinary  intelligence  could  speak  as- 
well  as  experts  in  road-making,  and  the  testimony  of  such  witnesses  is  of  tea 
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naorted  to  ia  such  cases.  BeaUy  v.  QUmore,  16  Pann.  468;  s.  c.»  65  Am.  Dec. 
514;  Ta^or  t.  Tmm  of  Monroe,  48  Ck>nn.  49." 

In  Tajfhr  ▼.  Town  of  Monroe,  48  Conn.  44»  it  was  said :  "  The  next  question 
la,  wheUier  the  ofiinions  of  the  *  two  professional  road-boilders  of  twenty-five 
yeara'  experience  in  the  bnsineas/  who  '  had  seen  and  examined  and  described 
the  road  and  bridge  and  railing  and  their  surroundings  at  the  place  where  the 
injory  happened,'  ought  to  have  been  received  in  answer  to  the  four  special 
interrogatories  mentioned  in  the  record. 

"If  these  witnesses  were  experts  and  the  subject-matter  was  proper  for 
their  opinion,  it  must  be  conceded  that  the  evidence  ought  to  have  been  re- 
eeived  in  answer  to  at  least  three  of  the  questions  stated. 

"  A  speifial  objection  is  made  to  the  third  inquiry,  that  it  involves  the  ab- 
surd proposition  as  a  defense,  '  that  through  the  negligence  of  the  defendants 
the  plaintiff  was  saved  a  still  more  severe  injury.' 

"  But  we  do  not  so  construe  the  purport  and  purpose  of  this  question.  We 
think  the  object  was  to  show  that  the  road  was  reasonably  safe  as  it  was,  that 
the  safety  and  convenience  of  public  travel  did  not  require  such  a  railing  as 
the  plaintiff  claimed  should  have  been  erected,  because  taking  her  line  of 
travel,  the  effect  would  have  been,  not  to  diminish,  but  to  increase  the  danger. 

"  The  rule  as  to  experts  is,  that  '  in  cases  involving  questions  of  science  and 
skill*  or  relating  to  some  art  or  trade,  experts  are  permitted  to  give  opinions; 
the  principle  embraces  all  questions  except  those,  the  knowledge  of  which  Is 
presumed  to  be  common  to  all  men.  So  the  business  which  has  a  particular 
dass  devoted  to  its  pursuit  is  an  art  or  trade  within  the  rule.'  Boeheeter  S 
SyratmBO  M.  Co.  v.  Budlong,  10  How.  Pr.  289. 

"  Though  the  rule  as  stated  is  well  settled,  yet  there  is  often  a  practical  diffi- 
culty in  applying  it  to  the  facts  and  circumstances  of  the  particular  case,  es- 
pecially where  the  general  subject-matter,  as  in  this  case,  is  open  to  the  obser- 
vation of  many  persons.  If  this  case  falls  pretty  near  the  line,  we  think  it  Is 
clearly  on  that  side  of  the  line  that  permits  expert  testimony. 

*'The  true  test  of  the  admbisibility  of  such  testimony  is  not  whether  the 
subject-matter  is  common  or  uncommon,  or  whether  many  persons  or  few  have 
some  knowledge  of  the  matter;  but  it  is  whether  the  witnesses  offered  as  ex- 
perts have  any  peculiar  knowledge  or  experience,  not  common  to  the  world, 
which  renders  their  opinions  founded  on  such  knowledge  or  experience  any 
aid  to  the  court  or  the  jury  in  determining  the  questions  at  issue. 

"  In  Smiih  v.  Qugeriy,  4  Barb.  614,  it  was  held  that  a  mason,  as  an  expert, 
might  be  asked,  '  how  long  it  would  take  to  dry  the  walls  of  a  house,  so  as  to 
render  it  fit  and  safe  for  human  habitation.*  Here  it  is  obvious  that  a  great 
many  persons  would  have  some  knowledge  of  the  subject,  and  It  could  be 
plausibly  aigued  that  those  persons  who  had  prematurely  moved  into  newly 
eonstmcted  houses  would  be  the  proper  exjierts,  if  any.  In  the  case  at  \mx 
the  plaintiff  claims  that  '  persons  who  use  roads,  and  not  those  who  build 
them,  are  the  proper  experta.'  The  similar  objection  suggested  in  the  case 
just  dted  would  have  a  better  foundation  than  it  has  here,  because  persons 
who  use  roads  do  not  necessarily  have  their  attention  called  to  points  of  safety 
etr  danger  in  the  construction  of  the  road;  and  moreover  the  users  of  a  road  do 
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not  constitute  anj  recognlEed  class  devoted  to  any  busineeB,  trade,  art  or 
profession,  connected  with  such  use,  which  could  give  any  value  to  their 
opinions. 

*'  But  road-builders  must  of  necessity  adapt  their  work  to  the  porpoees  for 
which  it  is  intended,  to- wit,  the  safety  and  convenience  of  public  travel,  and 
in  so  doing  they  must  keep  in  mind  all  the  elements  that  enter  into  the  ques- 
tion of  safety  and  convenienoe,  and  thereby  they  acquire  a  peculiar  knowledge 
and  experience  that  gives  special  value  to  their  opinions  upon  the  subject. 

"  The  plaintiff  further  claims  that  the  precise  spot  to  which  the  questions 
referred  was  susceptible  of  accurate  description  by  measurement  and  therefore 
expert  testimony  was  inadmissible.  We  do  not  accept  this  position  as  correct 
in  this  case.  The  question  whether  a  highway  is  so  raised  above  the  adjoin- 
ing ground  as  to  require  a  railing  to  miJLe  it  reasonably  safe,  might  be  so  de- 
termined in  extreme  cases,  as  where  the  descent  from  the  shoulder  of  the  road 
to  the  adjoining  ground  is  very  abrupt  and  great,  or  where,  on  the  other  hand, 
it  is  very  slight.  But  in  ordinary  cases  it  could  not  be  so  determined.  There 
is  no  arbitrary  rule  that  so  many  feet  of  descent  on  the  side,  coupled  with  so 
many  feet  of  width  in  the  travelled  way,  will  make  a  railing  necessary,  neither 
can  it  be  determined  by  the  mere  fact  that  a  wagon  could  be  upset  by  going 
into  the  ditch  on  the  side  of  the  road. 

"The  elements  that  enter  into  the  question  of  reasonable  safety  are  numer- 
ous and  often  difficult  to  be  described;  and  for  this  reason  it  has  long  been  the 
practice  in  this  State  to  admit  even  the  opinions  of  non-experts,  founded  upon 
their  own  personal  knowledge  and  in  connection  with  facts  stated  by  them, 
upon  questions  '  whether  a  road  is  or  is  not  in  repair,  or  whether  a  bridge  is 
sound  and  safe,'  etc.  2>uiiAafii'«  Appeal  from  Probate,  27  Conn.  192,  opinion 
by  Ellsworth,  J.,  p.  198." 

In  BeaUy  v.  OUmoret  16  Penn.  St.  408,  such  evidence  was  held  competent. 
"  It  was  in  truth,  rather  the  assertion  of  a  fact,  dependent  in  some  measure 
upon  opinion,  than  of  an  abstract  opinion  without  more.  It  is  a  species  of  testi- 
mony always  resorted  to  in  cases  like  the  present.  «  *  »  The  books  furnish 
many  similar  examples.  In  Jones  v.  Bopee,  2  E.  C.  L.  482,  a  witness  testified, 
'  I  should  have  jumped  off  of  the  stage  had  I  been  in  the  plaintiff's  place,  as 
the  best  means  of  avoiding  the  danger.'  In  Jackeon  v.  FoUett,  8  E.  C.  L.  288, 
evidence  was  given  to  show  that  the  coachman  had  adopted  the  tnoiC  prudent 
couree,  in  turning  out  of  the  middle  of  the  road  to  avoid  a  wagon,  in  doing 
which  the  plaintiff's  leg  was  broken.  In  Breteer  v,  WUiiame,  11  E.  C.  L.  487, 
where  a  coach  proprietor  was  sued  for  an  injury  occasioned  by  the  alleged  in- 
sufficiency of  the  coach,  a  coach-maker  who  had  repaired  it  was  received  to 
swear  that  he  had  every  reason  to  believe  it  ectfe.  In  Drew  v.  Ifew  Rwer  Co,,  26 
B.  C.  L.  684,  a  case  like  that  before  us,  the  plaintiff  proved  by  ten  witnesses 
that  mould  and  stones,  taken  out  of  a  trench  dug  by  the  defendant's  servants, 
were  so  laid  as  to  make  U  unsafe  for  persons  walking  along.  And  finally,  in 
Wilkes  V.  Hungerford  Market,  29  E.  C.  L.  886.  an  action  for  a  nuisance  in 
stopping  up  a  street,  witnesses  were  called  to  prove  that  the  complaint  was 
not  of  the  buildings  the  defendants  were  authorized  to  erect,  but  by  keeping 
up  the  obstruction  in  an  unreasonable  and  unneceMary  manner,** 
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In  GUy  of  Parmm  r.  Lindsay,  26  Eans.  426,  it  was  said:  "  The  first  point- 
made  in  tliis  ooart  bj  the  plainti£E  in  error,  defendant  below,  is  tliat  the  conrt. 
below  permitted  the  defendant  in  error,  plaintiff  below,  over  the  objections  of  > 
the  defendant,  to  introduce  in  evidence  the  opinions  of  several  witnesses  that* 
the  street-crossing  where  the  accident  occurred  was  unsafe  and  dangerous.' 
No  attempt  was  at  any  time  made  to  show  that  these  witnesses  were  experts,  * 
«r  that  the  J  possessed  any  peculiar  skill  or  knowledge  with  reference  to  street*, 
crossings.  Thej  however  had  seen  the  street-crossing  where  the  accident  m> 
this  present  case  had  occurred.  The  plaintiff  in  error,  defendant  below,  claims 
that  this  testimony  was  incompetent,  and  that  the  court  below  erred  in  per- 
mitting it  to  be  introduced.  We  think  the  plaintiff  in  error  is  correct.- 
Barnes  v.  Incorporated  Toum  of  Newton,  46  Iowa,  567;  City  of  Chicago  v. 
McQvoen,  78  111.  847;  Lincoln  v.  Inhabitants  of  Barre,  5  Cush.  590;  Bliss  v. 
Inhabitants  of  Wilbraham,  8  Allen,  564;  Ryerson  v.  Abington,  102  Mass.  526; 
OUsan  V.  Tolford,  87  Wis.  827;  OHffin  v.  Town  of  WtOois,  48  Wis.  509;  Benedict 
T.  Oi^  ofFoThddu  Lac,  44  Wis.  595;  ffamOtonv.  Des  MoinesVaUey  R  Go,,  86 
Iowa,  81;  Mfddown&yT.  Ill,  Cent,  B,  C^.,  86  Iowa,  468;  Taylor  y.  Town  of  Monroe,  . 
43  Conn.  86;  Monroe  v.  LatHn,  25  Eans.  851;  2  Thomp.  Neg.  T9lketseq, 

"  As  a  general  rule  the  opinions  of  witnesses  are  not  competent  evidence/ 
although  such  opinions  may  be  derived  from  the  witnesses'  personal  observa- 
tion, and  are  sought  to  be  given  in  evidence  in  connection  with  the  facts  on 
which  they  are  based.  To  this  rule  there  are  some  exceptions.  In  matters 
relating  to  skill  or  science,  such  persons  as  have  had  sufficient  experience,  or 
who  are  possessed  of  sufficient  knowledge,  and  who  are  usually  denominated 
experts,  may  give  their  ppinions,  whether  they  are  personally  cognizant  of  the 
facts  or  not.  There  are  also  some  exceptions,  seemingly  founded  upon  conven- 
ience or  necessity,  and  relating  to  such  matters  as  involve  magnitudes  or  quan- 
tities, or  portions  of  (ime,  space,  motion,  gravitation  or  value,  and  such  as  in- 
volve the  condition  or  appearance  of  objects,  as  observed  by  the  witness;  and 
matters  which  from  their  limitless  details,  and  the  infirmity  of  language  and 
memory,  cannot  well  be  stated  by  the  witness,  except  in  the  form  of  an  opin^ 
ion.  The  present  case  however  does  not  come  within  any  of  the  exceptions, 
but  comes  within  the  general  rule;  and  therefore  it  was  error  for  the  court  to 
admit  the  evidence.  Whether  the  crossing  was  safe  or  unsafe,  depended  upon 
very  many  circumstances.  The  crossing  was  evidently  safe  enough  for  an 
ordinary  person  to  pass  over  it  on  a  bright,  cloudless,  sunshiny  day,  while  it 
was  probably  unsafe  for  a  weak,  infirm,  decrepit  person  to  pass  over  on  a  dark^ 
ndny,  moonless,  starless  night,  without  artificial  lights,  and  on  wet,  muddy 
and  slippery  ground.  Also  the  width  and  depth  of  the  gutter,  and  the  char- 
acter of  its  sides  as  to  hardness,  softness,  etc.,  must  be  taken  into  consideration. 
All  these  circumstances  however  should  have  been  given  to  the  jury,  and 
then  the  question,  whether  the  crossing  was  safe  or  unsafe,  should  have  been 
left  io  the  jury  to  determine." 

In  Benedict  v.  CUy  of  Fond  du  Lac,  44  Wis.  495,  it  was  said  by  Rtan,  C. 
J. :  **  There  are  extreme  cases  in  which  the  dangerous  character  of  a  highway 
is  so  great  and  so  manifest  that  courts  are  warranted  in  holding  it  unsafe,  as  a 
matter  of  law.     Prideaux  v.  Mineral  Point,  48  Wis.  513.     So  of  its  sufficiency 
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also.  MeMaugh  v.  MShtaukee,  83  Wis.  200.  Bat  generally  the  saffldency  of 
a  highway  is  a  mere  question  of  fact,  to  be  determined  by  the  jary  npon  evi- 
dence of  its  actoal  condition.  Draper  ▼.  Irontan,  43  Wis.  606.  The  opinions 
of  witnesses  of  its  sufficiency  or  insufficiency  are  inadmissible.  Montgomery 
V.  Beat,  84  Wis.  838;  Oleeon  v.  Tolford,  87  Wis.  837;  OHffln  v.  Wiilow,  48  Wis. 
*  600.  Possibly  there  might  be  cases  in  wliich  the  opinions  of  experts  might  be 
admissible  upon  matters  going  to  the  sufficiency  of  a  highway.  Generally  how- 
ever it  is  a  pure  question  of  fact,  not  of  science  or  skill. 

"  In  the  present  case,  the  court  below  excluded  the  opinion  on  the  sufficiency 
of  the  highway  of  one  who  had  been  a  civil  engineer,  but  who  did  not  appear 
to  have  had  such  skill  or  experience  in  the  construction  of  highways  as  to  make 
him  an  expert.  In  the  language  of  Mr.  Justice  Colb  in  Oleeon  v.  Telford: 
*  It  seems  to  us  the  opinion  of  the  witness  was  asked  in  respect  to  a  matter 
involving  no  professional  skill,  and  about  which  the  jury  were  to  make  their 
own  inferences  and  form  their  own  judgments.'  Or  as  the  same  learned  judge 
says  in  Montgomery  v.  Seott:  '  From  the  nature  of  the  case,  the  jury  were 
■  quite  as  competent  to  form  a  judgment  ss  to  the  sufficiency  or  insufficiency  of 
the  highway,  from  facts  submitted  on  the  subject,  as  the  witness  could  be.' 
There  is  therefore  no  error  in  the  exclusion  of  the  opinion  of  one  witness,  or 
in  striking  out  the  opinion  volunteered  by  another,  on  the  sufficiency  of  the 
walk  here  in  question." 

In  KeUeher  v.  OUg  of  Keokuk,  60  Iowa,  478,  the  court  said:  "  An  affidavit 
filed  in  support  of  a  motion  for  a  continuance  made  by  defendant,  on  account 
of  the  absence  of  a  witness,  alleged  that  defendant  expected  to  prove  by  the 
witness  that  the  sidewalk  upon  wliich  plaintiff  fell  was  at  the  time  in  '  good 
repair.'  In  order  to  avoid  the  continuance,  plaintiff  admitted  that  the  witness, 
if  present,  would  testify  as  stated  in  affidavit,  but  denied  the  competency  of 
the  evidence,  and  objected  thereto  upon  the  ground  that  the  statement  of  the 
witness  as  to  the  condition  of  the  sidewalk  was  an  expression  of  opinion,  and 
it  was  not  shown  by  the  affidavit  or  otherwise,  tliat  the  witness  was  competent 
as  an  expert  to  state  an  opinion  in  regard  to  the  condition  of  the  sidewalk. 
We  think  the  statement  of  the  affidavit  to  the  effect  that  the  sidewalk  was  in 
'  good  repair '  is  not  the  expression  of  an  opinion,  but  of  a  fact  discovered  by 
the  observation  of  the  witness.  Any  person  of  ordinary  intelligence  is  capable 
of  observing  the  condition  of  a  street  or  sidewalk,  whether  it  be  in  good  repair 
or  bad  condition.  All  persons  living  in  or  who  freqvent  cities  continually  use 
the  streets,  and  in  passing  along  a  sidewalk  would  ordinarily  observe  its  con- 
dition. The  testimony  in  question  belongs  to  that  class  which  relates  to  ex- 
perience and  observation  as  to  affairs  of  every-day  life,  to  which  the  attention 
of  all  are  directed,  and  of  which  all  are  competent  to  speak.  A  witness, 
without  a  showing  of  his  qualifications  as  an  expert,  may  state  conditions  of  the 
weather,  the  time  of  the  day,  the  comparative  distance  which  separates  objects, 
the  condition  of  the  roads  and  streets,  and  the  like,  for  the  reason  that  matters 
of  this  kind  are  within  the  observation  of  all,  and  in  speaking  of  them  he  does 
not  express  an  opinion,  but  states  facts  learned  from  observation." 

In  Brown  v.  Cape  Girardeau  Maeadamued  db  Plankroad  Co,,  89  Mo.  162,  it 
was  said:  "  As  the  judgment  will  be  reversed  and  the  cause  remanded  for  the 
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errors  above  noted,  it  is  proper  to  say  that  no  error  was  committed  in  refnaing 
to  allow  two  witnesses  to  give  their  opinion  as  to  whether  the  roadway  was  in 
such  condition  as  to  afford  a  safe  and  oonvenient  track  for  the  passage  of 
wagons  and  teams.  This  was  not  a  matter  for  expert  testimony;  it  was  for  the 
jary  to  determine  from  the  facts  proven,  whether  it  was  or  not  in  snch  con- 
dition." 

In  City  of  Chicago  Y,  Jtfb(?iMn,  78  111.  847»  witnesses  were  allowed  to  state 
"  whether  in  their  opinion^  a  glass,  snch  as  that  which  the  evidence  showed 
was  inserted  in  the  sidewalk  at  511  Wabash  avenne,  was  onfit  to  be  nsed  as  a 
part  of  the  walk,  and  was  unsafe  for  snch  use."  The  coart  said :  "  It  is  the 
admission  of  such  opinions  in  evidence,  to  which  the  objection  is  taken.  The 
general  role  is,  that  the  opinions  of  witnesses  are  inadmissible  as  evidence; 
that  they  are  to  testify  to  facts,  and  the  Jary  are  to  draw  the  inferences  and 
form  the  opinions  which  are  to  govern  the  case.  The  present  case  is  supposed 
to  come  within  the  exception  to  the  rale,  that  on  questions  of  science,  skill  or 
trade,  or  others  of  the  like  kind,  persons  of  skill,  sometimes  called  experU, 
are  permitted  to  give  their  opinions  in  evidence.  Bat  this  is  on  the  ground  of 
necesrity,  when  the  facts  in  issue  are  not  themselves  accessible  by  evidence, 
and  it  is  a  matter  of  necessity  to  call  in  the  experienced  or  instructed  opinion 
of  such  witnesses.  The  opinions  of  witnesses  should  not  be  received  as  evi- 
dence, where  all  the  facts  on  which  such  opinions  are  founded  can  be  ascer- 
tained and  made  intelligible  to  the  court  or  jury.  CUtrk  v.  Fisher,  1  Paige,  174; 
Mayor,  etc,,  of  New  York  v.  FerOM,  24  Wend.  668;  Linn  v.  Sigiibce,  67  111.  75. 

"  Why  was  not  the  glass  here,  safe  ?  Because  of  the  slipperiness  of  its  sur- 
face, especially  when  there  was  a  little  snow  upon  it.  The  question  whether 
the  glass  was  unsafe,  by  reason  of  the  too  great  smoothness  or  slipperiness  of 
its  surface,  was  not  a  question  of  science  or  skill.  The  decision  of  that  ques- 
tion required  no  special  knowledge,  and  it  was  easily  determinable  by  the  jury, 
upon  a  suflScient  description  of  facts  pertaining  to  the  glass,  and  the  use  of  It 
in  a  sidewalk  being  g^ven  by  witnesses.  We  do  not  perceive  why  mere 
proof  of  the  naked  facts  could  not  enable  the  jury  themselves  to  draw  the  in- 
ferraoe  whether  the  glass  was  safe  or  unsafe.  The  real  question  for  the  jury 
was  not  whether  the  glass  was  safe,  but  whether  it  was  reasonably  safe. 
The  not  improbable  effect  of  obtruding  upon  the  jury  the  opinions  of  these 
architects  that  the  glass  was  unsafe  might  be  that  the  jury  would  regard  them 
as  deciding  the  whole  question  and  so  accept  them  and  repose  on  them  as  such, 
without  further  inquiry,  and  deciding  for  themselves  whether  the  sidewalk 
might  not  have  been  reasonably  safe.  Chicago  d  Alton  R,  Co,  v.  JSpringJlM 
d  Northweetem  B,  Co.,  67  111.  148.  We  think  these  opinions  should  have  been 
excluded." 

In  LaughUn  v.  Stfreet  By,  of  Grand  Bapids,  Michigan  Supreme  Court,  July 
1,  1886,  it  was  held  that  opinions  of  persons  familiar  with  highways  and  their 
use,  concerning  the  safety  or  convenience  of  passage,  are  competent  testimony 
in  an  action  for  damages  for  an  injury  caused  by  an  obstruction  of  a  highway. 

CaUfbell,  C.  J.,  said:  "  But  we  think  it  was  error  to  refuse  to  allow  per- 
sons familiar  with  driving  to  give  their  opinion,  as  eye-witnesses,  concerning 
the  safety  of  the  crossing.     No  amount  of  description  can  enable  a  jury  to  see 
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the  place  as  the  witneaaeB  saw  it,  and  while  witnesBes  most  describe  the  place- 
to  well  as  they  can,  It  is  always  competent  for  those  who  are  familiar  with 
liighwajs  and  their  use,  to  gire  their  impressions  reoeiyed  at  the  time  concern- 
ing safety  or  conyenienoe  of  passage,  and  other  conditions  of  an  analogous 
nature.  They  are  not  strictly  scientific  questions,  and  come  within  familiar 
prindpies.  Eoamt  v.  People,  12  Mich.  27;  Beaubien  v.  OcaUe,  12  Mich.  409; 
Detroit  db  M.  B.  Co.  v.  Van  Steinburg,  17  Mich.  09;  Underuood  ▼.  Waldfwi, 
83  Mich.  282;  ElUott  ▼.  Van  Buren,  88  Mich.  49,  and  note;  PeUibone  ▼.  Smithy 
87  Mich.  579;  ffuitega  ▼.  Cutler  d  8,  L,  Co,,  51  Mich.  372." 

Morse,  J.,  dissenting,  said:  "  In  this  case  I  fully  concur  with  the  opinion 
filed  by  the  chief  justice,  except  in  relation  to  the  admissibility  of  evidence  of 
the  opinions  of  persons  familiar  with  driving,  and  eye-witnesses  of  the  condi- 
tion of  the  track  at  or  about  the  time  of  the  alleged  injury  to  plaintiff  as  to  the 
Safety  of  the  crossing.  The  reception  of  such  testimony  would,  in  my  opinion, 
open  up  a  field  of  boundless  speculation,  which  would  tend  to  confuse  and 
obscure  rather  than  to  throw  light  to  the  jury  upon  the  question  of  the  true 
Condition  of  the  street.  It  would  also  afford  occasion  and  opportunity  for  per- 
jury, limited  only  by  the  character  and  number  of  the  witnesses  who  might  be 
interrogated  upon  the  subject.  The  admission  of  the  evidence  of  the  opiniona 
of  witnesses  is  always  attended  with  danger,  and  is  not  tolerated  by  the  law 
except  in  cases  when  such  testimony  is  absolutely  necessary  in  order  to  ascer- 
tain the  truth  of  a  fact  to  be  determined.  The  truth  or  falsity  of  the  opinion 
is  necessarily  concealed  in  the  breast  of  the  witness,  and  his  perjury  cannot  be 
detected  or  punished. 

' '  There  is  no  reason  for  extending  the  rule  as  desired  here.  There  is  nothing 
about  the  track  of  this  railway,  the  condition  of  the  street,  or  the  disposition 
of  the  ice  and  snow  about  and  along  the  track,  which  is  not  within  the  com- 
mon knowledge  and  experience  of  all  who  travel  in  the  streets  and  highways 
of  the  cities  and  towns  of  our  State;  nor  is  there  any  thing  about  either  the 
track,  street  or  snow  that  cannot  be  sufficiently  described  by  an  eye-witness  so 
that  a  jury  can  get  an  intelligent  idea  of  their  condition. 

"  The  cases  in  this  State  cited  by  the  chief  justice  in  support  of  the  propo- 
sition that  this  evidence  of  opinion  as  to  the  dangerous  character  of  this  cross- 
ing is  admissible,  do  not  seem  applicable  in  my  mind.  Bvane  r.  People,  12 
Mich.  27,  simply  held  that  a  person  not  a  physician  could  give  his  opinion  that 
there  was  no  sickness  at  a  certain  time  within  six  miles  of  a  certain  place. 
Beavbien  v.  Cieotte,  12  Mich.  459,  holds  that  ordinary  persons  may  g^ve  opin- 
ions as  to  the  mental  capacity  of  another.  In  Detroit  db  M.  B.  Co,  v.  Van 
Steinburg,  it  was  decided  that  any  one  possessing  knowledge  of  time  and  dis- 
tance might  give  an  opinion  concerning  the  speed  of  a  train  of  cars  passing  him. 
In  Underwood  v.  Waldron,  83  Mich.  232,  it  was  declared  that  in  a  case  of  injury 
to  the  foundation  walls  of  a  building  by  the  disintegration  of  mortar  caused  by 
water,  and  when  the  question  to  be  decided  was  whether  such  water  came  from 
inside  or  outside  the  walls,  a  witness  might  gfive  his  opinion  in  the  master,  if 
in  addition  to  his  personal  view  of  the  disintegrated  plaster  of  the  wall,  he  saw 
other  facts  indicating  that  the  water  came  from  any  particular  direction,  which 
facts  and  indications  he  must  state  to  the  jury.     But  if  he  only  saw  the  plaster 
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of  the  wall  disintegrated  and  destroyed  by  water,  with  nothing  bat  this  to  indi* 
eate  whence  the  water  came,  he  could  give  no  opinion  of  its  source. 

"  In  the  very  extensive  note  to  the  case  of  BXliott  v.  Van  Buren  (Ann.  ed.), 
88  Mich.  48,  where  a  large  number  of  cases  are  cited  bearing  upon  many  ques- 
tions where  opinions  have  been  admitted  by  this  and  other  courts,  there  is  not 
one  where  the  dangerous  or  safe  character  of  a  highway,  street  or  any  other 
thing  has  been  permitted  to  be  proven  by  the  opinion  of  a  witness. 

*'  In  Pettibone  v.  Smith,  37  Mich.  579,  a  witness  was  allowed  to  testify  as  to 
the  comparative  flow  of  water  in  a  stream,  with  which  he  was  acquainted,  in 
di£Eerent  years,  and  the  supervisor  was  permitted  to  state  the  effect  of  dry 
seasons  upon  such  streams  in  his  township. 

*'  The  case  nearest  in  point  is  that  of  Htmega  v.  OtUUr  4b  8.  L.  Co,,  61  Mich. 
273.  The  following  questions  were  there  sustained :  '  Q;ue$tion,  State  whether 
in  your  opinion  the  gearing  that  turns  the  slab  rollers  in  an  uncovered  condi- 
tion would  be  dangerous.  Q.  What  would  be  the  effect  of  a  person  coming 
in  contact,  or  his  clothing  coming  in  contact,  with  that  gearing —  those  cog- 
wheels ? '  It  apx>ears  from  the  opinion  that  the  objection  was  that  of  imma- 
tenality.  Shbbwood,  J.,  in  his  opinion  says:  '  We  can  see  no  objections  to 
these  questions.  Certainly  the  dangerous  character  of  the  machinery  was  one 
of  the  questions  involved  in  the  case,  and  the  opinion  of  competent  witnesses 
was  admisuble  to  show  it,  as  well  as  what  consequences  might  be  expected  if 
a  person  were  to  come  in  contact  with  it.'  It  does  not  appear  from  this  opinion 
that  the  competency  of  this  evidence  was  raised  before  the  court,  and  if  it  was, 
the  opinion  does  not  declare  upon  what  principle  it  was  admitted.  It  certainly 
could  not  come  within  the  principle  contended  for  in  the  case  at  bar.  This 
machinery  and  its  character,  and  its  operation,  covered  or  uncovered,  was  not 
a  matter  of  common  observation  or  knowledge,  open  to  all  who  witnessed  it, 
18  was  the  condition  and  character  of  this  railway  track  and  its  approaches. 
Indeed  the  plaintiff  recovered  upon  the  express  ground  that  he  was  ignorant 
of  the  danger,  and  not  warned  of  it,  when  he  was  working  in  the  mill,  and  in 
plain  sight  of  it  every  hour  of  the  day.  It  was  not  therefore  a  matter  of  com. 
mon  knowledge,  but  required  experience  in  the  use  and  knowledge  of  such 
machinery.  It  seems  to  me  that  it  must  have  been  admitted  in  the  court  below 
and  sustained  here  upon  the  theory  that  it  was  a  matter  of  expert  knowledge 
and  observation.  An  examination  of  the  record  of  the  case  confirms  me  in  this 
ofdnion.  One  of  the  witnesses  permitted  to  answer  these  questions  was  a  head 
sawyer  of  seven  years'  experience  with  such  machinery,  and  the  two  others 
were,  one  a  sawyer,  and  the  other  a  mill  carpenter,  working  in  this  identical 
null,  and  having  more  than  ordinary  knowledge  of  the  machinery  and  its  use. 
The  brief  of  the  appellee  filed  in  the  case  in  this  court  justifies  the  reception  of 
tins  testimony  on  the  ground  that  it  was  expert  evidence.  As  expert  testimony  it 
was  admissible  But  I  do  not  think  that  persons  not  experts  would  have  been 
permitted  to  answer  these  questions,  nor  in  the  case  of  this  machinery  could  an 
ordinary  jury,  not  familiar  with  mills  and  mill  machinery,  gather  from  a  mere 
description  of  it  the  knowledge  necessary  to  determine  its  character  as  to  being 
dangerous  in  the  condition  it  was.  This  is  not  however  the  case  with  snow  or  ice 
1)1  led  along  a  railway  track,  constantly  open  to  the  observation  of  everybody. 
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"  If  this  kind  of  evidenoe  be  declared  competent,  we  shall  have  no  doubt  as 
many  witnesses  upon  a  side  as  the  court  below  will  permit,  swearing,  one  set 
that  the  crossing  was  dangerous,  and  the  other  that  it  was  perf ectlj  safe. 
How  this  can  help  the  Jury  passes  my  comprehension,  and  if  any  witness  com- 
mits perjury,  as  before  said,  it  cannot  be  detected  or  punished,  nor  is  there  any 
criterion  within  this  kind  of  testimony  itself  to  determine  the  reliability  or 
worth  of  this  or  that  man's  belief  about  the  safety  of  the  crossing.  It  opens 
the  door  to  opportunities  for  fr%ud,  and  to  uncertainties  in  legal  inTestlgation, 
which  I  for  one  cannot  thus  encourage. 

"  If  upon  the  next  trial  of  this  case  a  witness  for  the  plaintiff  should  swear 
that  the  ridges  of  snow  were  five  or  ten  feet  high,  or  a  witness  for  the  defend- 
ant should  testify  that  there  was  no  snow  at  all  along  the  track,  such  testimony 
could  easily  be  disproved  by  plenty  of  persons,  and  the  falsity  of  the  witness  in 
either  case  satisfactorily  established.  But  the  false  and  fraudulent  opinion  of 
a  witness  cannot  be  thus  reached.  Other  circumstances  may  show  his  belief 
a  mistaken  one,  but  his  deliberate  intention  to  swear  falsely  cannot  be  proven. 
Therefore  such  evidence  is  dangerous,  and  liable  to  defeat  the  end  of  justice. 

"  It  is  a  general  rule  that  witnesses  must  give  evidence  of  facts,  and  not  of 
opinions.  The  exceptions  to  the  rule  do  not  include,  as  I  can  find,  such  opin- 
ions as  were  offered  and  rejected  in  the  court  below.  In  Stephen's  Digest  of 
Law  of  Evidence,  which  notes  the  exceptions  to  the  general  rule,  and  dtes  a 
large  number  of  cases  illustrating  the  variety  of  such  exceptions,  there  is  no 
case  reported  where  the  dangerous  character  of  such  a  place  as  this  crossing 
has  been  permitted  to  be  established  by  the  opinions  of  eye-witnesses,  nor  is 
any  case  cited  bearing  any  analogy  to  such  ruling. 

"  In  some  of  the  New  England  States  the  question  has  arisen  in  the  courts 
whether  the  opinions  of  eye-witnesses  were  competent  as  evidence  of  the  safety 
of  highways  and  bridges,  or  as  to  the  dangerous  character  of  certain  places  or 
defects  in  the  road  and  streets.  Such  inquiries  are  analogous  to,  and  should  be 
governed  by  the  same  principles  as  the  inquiry  into  the  character  of  the  cross- 
ing in  this  case.  I  have  been  able  to  find  but  one  case  where  the  opinion  of  the 
witness  was  allowed  to  be  given  in  evidence,  and  in  that  case  it  was  permitted 
upon  the  express  finding  that  the  answers  were  statements  of  fact,  and  not 
opinions.  In  an  action  agunst  a  town  for  injuries  received  in  consequence  of  a 
defect  in  a  highway,  witnesses  were  asked  the  condition  of  the  road,  and 
answeied:  '  There  was  a  bad  place  at  the  side  of  the  road. '  -  The  condition  of 
it  was  bad.'  *  At  the  mouth  of  the  culvert  it  was  a  steep — right  down;  a  cul- 
vert that  I  thought  a  dangerous  place.'  Upon  the  claim  that  these  answers 
were  improperly  admitted  because  they  merely  expressed  the  opinion  of  the 
witnesses,  who  were  not  experts,  and  were  not  statements  of  any  fact,  the 
court  said :  '  But  the  court  do  not  so  understand  the  testimony.  The  witnesses 
are  not  asked  their  opinion  as  to  the  sdfficiency  or  insufficiency  of  the  road,  but 
the  inquiry  was  as  to  the  actual  condition  of  the  road  in  point  of  fact,  and  as 
to  what  the  witnesses  knew,  not  what  was  their  opinion  on  the  subject.  The 
answers  of  the  witnesses  described  the  actual  condition  of  the  road  as  within 
their  personal  knowledge,  and  are  not  expressions  of  opinion.'  Lund  ▼.  InAabit. 
9tU$  of  l^fngtborauffh,  9  Cush.  86. 
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In  tbe  case  of  Cra$ie  ▼.  Town  of  Ifotihfield,  88  Vt.  184,  the  question  was  as 
to  the  snfficiencj  of  a  bridge  or  cnlyert  while  coTered  with  dirt.  A  witness, 
wbo  was  present  at  the  time  of  the  aoeident,  was  not  allowed  to  make  the 
statement  that  if  the  dirt  had  not  been  washed  from  the  bridge  the  injury 
would  not  iiave  happened.  It  was  claimed  that  as  he  was  present  when  the 
aoddent  happened,  and  examined  the  bridge,  he  was  entitled  to  give  his  opin- 
ion. But  the  court,  after  citing  the  general  rule,  and  giving  the  exceptions 
and  the  reason  therefor,  says:  '  The  substance  of  the  witness'  opinion  that  was 
asked  for  was  whether  it  (the  bridge)  was  then  safe  and  sufficient.  This  Was 
the  very  question  that  the  jury  was  to  try  and  decide,  and  it  does  not  appear 
to  us  that  there  could  be  any  difficulty  in  having  the  condition  of  the  culvert 
•so  described  to  the  jury  by  the  witness  that  they  would  be  just  as  capable  of 
exocising  their  judgments,  and  forming  a  correct  opinion,  as  the  witness  him- 
self.' 

^  The  following  cases  hold  the  same  doctrine:  Letter  ▼.  Pittrford,  7  Vt.  158; 
Patterson  v.  CoUbrook,  29  N.  H.  94;  Hutchineon  v.  IrihabUamU  of  Methuen,  1 
Allen,  88. 

"  I  believe  it  is  better  and  safer  to  hold  in  accordance  with  the  authorities 
last  cited.  The  rule  that  the  facts  must  be  shown,  and  not  the  opinions  of  the 
witnesses,  should  be  adhered  to  in  all  oases  where  tbe  natu^  of  the  thing  to  be 
described  is  such  that  opinions  are  not  absolutely  necessary  to  correctly 
inform  the  jury  of  the  fact  in  iasofi  in  relation  to  such  thing  or  object.  This 
Is  a  ease  where  there  can  be  no  great  difficulty  in  that  respect.  What  is  a 
hindrance,  rather  than  an  aid  to  the  jury  should  be  excluded,  especially  when 
it  is  but  the  conclusions  of  witnesses  upon  iactB  from  which  no  one  but  the 
Juiors  have  any  right  to  draw  inferences." 

In  Sifer$on  ▼.  AhinffUm,  102  BCass.  581,  Gray,  C.  J.,  said  that  such  testi* 
mony  "  would  have  been  incompetent  if  objected  to,"  and  could  not  have  been 
eonteadicted  if  elidted  on  cross-examination.  The  testimony  was  of  a  high- 
way surveyor  that  he  considered  the  place  in  question  safe. 

In  StiUiWMter  Turnpike  Company  v.  Coover,  26  Ohio  St.  520,  such  evidence 
was  held  inadmissible.  "  Whether  that  place  in  the  road  was  dangerous  was 
a  question  for  the  jury,  and  not  for  the  witnesses.  It  was  not  a  question  of 
sdenee  or  art,  nor  was  it  one  where  the  jury  could  not  have  been  put  in  pos- 
session  of  all  the  facts  necessary  to  its  decision." 

In  Fergueon  v.  BubdeU,  97  N.  T.  507;  8.  c,  49  Am.  Rep.  544,  it  was  held  that 
opinions  as  to  the  proper  time  for  turning  a  fallow  are  incompetent.  See  note 
to  same  case  p.  554. 

In  Hoover  v.  Barkhoof  44  N.  Y.  118,  an  action  against  highway  conmiis- 
sioners  for  injuries  by  the  falling  of  a  bridge,  one  of  the  defendants  was 
asked  as  a  witness,  "if  he  believed  the  defendant  had  made  use  of  all  the 
means  necessary  to  the  safety  of  the  bridge."  and  the  exclusion  of  this  was 


In  Couch  Y.  BaU.  Co,,  22  S.  C.  557,  opinions  of  witnesses  that  an  opea 
water-way  across  a  railroad  track  was  dangerous,  was  held  inadmissible. 

In  Latoton  t.  Chieaffo,  etc..  By,  Co,,  67  Wis.  447,  opinions  as  to  whether  a 
stock  car  was  dangerous  for  a  person  to  ride  in,  KM,  inadmissible. 
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.  Opinions  as  to  tlie  pmdenoe  of  tiying  to  drive  over  a  defectiTe  waj  ai« 
incompetent     T<nm  of  Album  v.  Betriek,  90  Ind.  545;  a.  c,  46  Am.  Bep.  280. 

Judge  Thompson  (Neg.  799),  gives  his  opinion  against  the  oompetenqr  of 
saeh  evidence,  and  so  does  Mr.  Lawson  (Exp.  Ev.  95»  508).  Mr.  Bogeis 
(fixp.  Ev.)  does  not  commit  himself. 

The  weight  of  aathoiitj  is  dearlj  opposed  to  the  doctrine  of  the  prindpai 


SUBQUBHANNA  FERTILIZER   GOMPANT  Y.  WhITB. 

mUd.  i44.) 

BMenee  —  tuage — "  $ettlefMnt,'* 

Bvidence  of  a  local  nssge  to  attach  '*  a  pecaliar  meaning  "  to  the  woid  '*  settle- 
ment "  in  a  mercantile  contract  is  inadmissible.* 


AOTION  on  a  promissory  note.     The  opinion  states  the  case 
The  defendant  had  jadgment  below. 

Arthur  W.  Machen  and  Graham  Oordony  for  appelhtni. 

Henry  C.  Kennard,  for  appellee. 

Tellott,  J.  The  appellant,  who  was  a  plaintifiF  below,  was  a 
body  corporate,  having  been  daly  incorporated  under  the  laws  of 
Maryland;  and  the  defendant  below  was  doing  business  under  the 
name  of  Thomas  H.  White  &  Company.  The  plaintiff  was  engaged 
in  the  manafactare  and  sale  of  fertilizers,  and  one  Passmore  was 
its  manager  and  treasurer.  On  the  13th  of  June,  1885,  Thomas 
H.  White  stated  to  Passmore  that  he  had  in  his  possession  a  prom- 
issory note  drawn  by  the  Rialto  Ouano  Company,  payable  to  their 
own  order,  and  indorsed  by  Lippman  Seldner.  He  informed  Pass- 
more  that  this  note  was  the  property  of  a  western  party,  a  cus- 
tomer of  his  firm,  who  had  instructed  him  to  purchase  acid  phos- 
phate to  the  amount  of  said  note.  He  said  that  the  standing  of  the 
Bialto  Guano  Company  was  good  and  that  the  note  was  ''all  right. '^ 
On  the  15th  of  June,  1885,  the  transaction  was  closed  by  the  de- 
livery of  the  phosphate  to  the  defendant  from  whom  the  plaintiff 
received  the  said  promissory  note,  which  was  not  however 
indorsed  by  Thomas  H.  White  &  Company. 

*  See  M<yminff$tar  v.  Cunningham,  pott. 
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As  evidence  in  the  record  is  what  is  termed  a  sale  note,  which  is 
a  memorandum  or  account  of  the  sale  and  delivery  of  one  hundred 
and  sixty  tons  of  phosphate,  and  appended  thereto  is  a  receipt  signed 
by  Thomas  H.  White  &  Co.,  and  containing  the  following  words: 

''Terms:  Settlement  herewith  by  note  of  the  Bialto  Quano  Oo. 
due  Sept.  23dy  26th,  ^85,  payable  to  their  own  order  and  in- 
dorsed by  L.  Seldner.*' 

The  promissory  note  of  the  Bialto  Guano  Co.,  presented  for  pay- 
ment at  maturity,  and  not  being  paid,  was  protested;  and  subse* 
([uently  an  action  of  assumpsit  was  brought  against  Thomas  H. 
White  &  Co.  for  the  price  of  the  goods  thus  sold  and  delivered. 
The  verdict  and  judgment  being  for  the  defendant,  the  plaintiff 
has  brought  the  questions  involved  in  controversy  into  this  court  by 
an  appeal. 

The  appellee  contends  that  the  promissory  note  was  taken  by  the 
plaintiff  as  absolute  payment  for  the  fertilizers,  and  that  the  trans- 
action was  simply  an  exchange  of  the  goods  for  the  note.  There  is 
a  mass  of  conflicting  testimony,  the  plaintiff  endeavoring  to  prove 
that  the  note  was  not  received  as  payment,  unless  it  was  paid  at 
maturity,  and  the  defendant  seeking  to  show  that  the  transaction 
was  fully  consummated  by  the  transfer  of  the  note,  or  in  other 
words,  that  there  was  simply  an  exchange  of  paper  for  goods  with- 
out further  liability  on  the  part  of  said  defendant.  The  questions 
for  determination  on  this  appeal  are  presented  by  the  exceptions 
taken  by  the  plaintiff  to  the  refusal  of  the  court  below  to  permit 
the  introduction  of  testimony  tending  to  prove  that  by  a  certam 
usage  among  the  merchants  of  Baltimore,  a  peculiar  meaning  is  at- 
tached to  the  word  * 'settlement,"  and  to  the  rejection  of  its  first  and 
third  prayers,  and  to  the  granting  of  the  defendant's  first  and  fifth 
prayers.  It  is  conceded  that  the  note  of  the  Bialto  Ouano  Co.  was 
not  indorsed  by  defendant,  and  has  never  been  paid;  both  its 
maker  and  indorser  having  become  insolvent  before  its  maturity. 

The  plaintiff  offered  to  prove  by  a  witness  that  the  word  '*  set- 
tlement," as  used  in  contracts  for  the  sale  of  merchandise,  has  a 
recognized  meaning  in  commercial  usage  in  the  city  of  Baltimore. 
He  also  offered  to  prove  what  such  meaning  is.  The  court  refused 
to  admit  the  proof  as  offered;  and  its  refusal  forms  the  foundation 
for  the  appellant's  first  bill  of  exception. 

It  cannot  be  controverted  that  the  principle  has  been  established  by 
adjudication  that,  ''  in  commercial  instruments  and  written  con- 
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tracts,  the  usage  of  a  partioalar  trade,  profession  or  place  ^  may  be 
proved  for  the  purpose  of  ascertaitiing  the  meaning  of  certain  words, 
signification  of  which  may  be  doabtf  ol.  It  is  not  to  be  denied  that 
if  a  word  has  acqnired  a  peculiar  meaning  in  a  certain  trade  or  busi- 
ness, either  local  or  general,  that  meaning  will  be  applied  to  it  in 
the  construction  of  written  instruments  aflTecting  the  transactions 
growing  out  of  that  trade  or  business;  but  the  fact  that  the  word  has 
acquired  such  meaning  must  be  distinctly  proved  by  the  adduction 
of  satisfactory  evidence.  AUegre^s  AdmWs  v.  Md.  Ins.  Co.,  2  O.  ft 
J.  137;  s.  c,  20  Am.  Dec.  424;  Ihylorv.  Briggs,  2  Oarr.  ft  P.  525; 
Murray  v.  HeUch,  6  Mass.  465;  Caii  y.  Omntnercial  Ins.  Co.,  7 
Johns.  385;  8.  o.,  5  Am.  Dec.  282. 

And  it  is  apparent  that  the  tendency  of  the  American  decisions 
is  to  restrict,  rather  than  to  extend,  the  application  of  the  principle 
first  established  by  the  sanction  of  judicial  authority  in  England, 
and  subsequently  recognized  and  adopted  in  this  country.  In  AUen 
V.  Dykers,  3  Hill,  597,  Nblsok,  G.  J.,  in  delivering  the  opinion  of 
the  court  said:  ^' We  are  especially  bound  to  refuse  effect  to  any 
general  or  particular  usage,  when  in  direct  contradiction  to  the 
fair  and  legal  import  of  a  written  contract.'' 

And  in  BoUan  v.  Ooldsr,  1  Watts,  360,  Ohief  Justice  Gibson  of 
the  Supreme  Court  of  Pennsylvania,  said:  **  Nothing  should  be 
more  pertinaciously  resisted,  than  these  attempts  to  transfer  the 
functions  of  the  judge  to  the  witness'  stand,  by  evidence  of  cus- 
toms in  derogation  of  the  general. law,  that  would  involve  the  re- 
sponsibilities of  the  parties  in  rules,  whose  existence  perhaps  they 
had  no  reason  to  suspect  before  they  came  to  be  applied  to  their 
rights.  If  the  existence  of  a  law  be  so  obscure  as  to  be  known  to 
the  constitutional  expounders  of  it,  only  through  the  evidence  of 
witnesses,  it  is  no  extravagant  assumption,  to  take  for  granted  that 
the  party  to  be  affected  was  ignorant  at  the  time  when  the  know- 
ledge of  it  would  have  been  most  material  to  him." 

Many  of  the  highest  courts  in  this  country  have  decided  that  when 
the  meaning  of  words  is  not  ambiguous,  proof  of  usage  will  not  be 
received  in  the  interpretation  of  contract  Macombsr  v.  Park&r, 
13  Pick.  175;  The  Schooner  SeeHde,  2  Sum.  568;  JfcArthurY.  Sears, 
21  Wend.  190;  Gage  v.  Myers,        Mich. 

The  citation  of  these  cases  has  been  introduced  for  the  purpose 
of  showing  the  tendency  of  American  decisions  in  the  direction 
already  indicated. 
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In  FoUg  v.  Mason,  6  Md.  50,  it  is  said  ^'  that  usages  in  general 
have  fallen  in  later  years,  much  into  disfavor  with  the  courts,  as 
they  have  been  disliked  and  discountenanced  in  all  times  by  the 
ablest  of  judges."  In  that  case  it  was  proposed  to  show  that  there 
existed  among  the  merchants  of  Baltimore  a  usage  to  deliver  mer- 
chandise sold  for  cash  without  receiving  the  cash  at  the  time  of 
delivery,  but  this  court  determined  that  evidence  of  such  usage  was 
inadmissible.  It  has  been  repeatedly  decided  that  a  usage  must  not 
be  in  restraint  of  trade;  that  it  must  not  conflict  with  public  policy 
and  the  law  of  the  land,  and  that  it  must  be  reasonable  and  not 
productive  of  injustice  in  its  practical  operation.  Mitchell  v.  Rm/- 
nolds,  1  P.  Wms.  181;  Bowen  v.  Stoddard,  10  Mete.  381;  Metealf 
V.  Weld,  14  Gray,  210. 

In  the  court  below  the  plaintifF  offered  to  prove  the  existence  of 
a  usage.  There  was  an  objection  to  this  offer  and  the  duty  then 
devolved  on  the  party  making  the  offer,  to  distinctly  state  what  was 
the  usage.  This  duty  was  not  performed,  and  it  was  simply  an 
offer  to  prove  that  among  the  merchants  in  Baltimore  some  pecu- 
liar meaning  was  attached  to  the  word  '^ settlement.''  It  was  not 
stated  what  that  peculiar  meaning  was.  The  court  below  waa 
therefore  without  information  in  relation  to  the  meaning  in- 
tended to  be  proved  as  existing  by  usage;  and  a  court  must  know 
what  a  usage  is  before  it  can  safely  admit  evidence  of  its  existence, 
for  if  admitted  without  this  information  it  might  subsequently  be 
discovered  that  it  ought  to  have  been  excluded,  the  usage  being  in 
conflict  with  public  policy,  with  the  established  law  of  the  land,  or 
unreasonable  and  unjust  in  its  operation.  The  court  below  was 
therefore  right  in  rejecting  the  evidence  as  offered;  but  it  must 
not  be  understood  that  we  decide  on  this  appeal  that  proof  of  usage 
is  never  admissible  for  the  purpose  of  explaining  the  meaning  of 
terms  used  in  formation  of  a  contract.  What  we  do  decide  is  that 
Buch  evidence  should  be  admitted  with  extreme  caution,  and  never 
until  the  party  offering  it  has  distinctly  stated  to  the  court  what 
he  intends  to  prove. 

[Omitting  minor  points.] 

There  being  no  error  in  any  of  the  rulings  in  the  court  below  its 
judgment  should  be  affirmed. 

Judgment  affirmed. 
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(68  Md.  488.) 

NegotiMe  ingtrvmeru  — partn&rgMp  —  dis§oltUium — vmoer  of  proiuL 

One  partner  after  dissolution  may  waive  notice  of  demand  and  non-pajment  of 

a  note  Indorsed  by  the  firm  and  discounted  for  it. 
A  teleg^ram  directing  the  holder  to  "  pay  note  and  save  protest/'  and  to  "  dzaw 

on  "  the  partner,  is  a  valid  waiver. 

A  CTION  on  a  promissory  note.     The  opinion  states  the  case. 
j\.     The  plaintiff  had  judgment  below. 

Samuel  Snowden,  for  appellant. 
Fielder  O.  /Slingluff,  for  appellee. 

BoBiNSON,  J.  The  appellee  is  the  holder  of  a  promissory  not^ 
for  t3,500,  dated  March  5,  1885,  drawn  by  O.  S.  P.  Triplett,  and 
payable  four  months  after  date  to  the  order  of  L.  Seldner  ft  Son. 
The  note  was  indorsed  by  L.  Seldner  &  Son  and  disconnted  for 
them  by  the  Merchants'  Bank  of  Baltimore,  and  was  sent  to  appel- 
lee bank  for  collection.  A  few  days  before  its  maturity,  the  appel- 
lee wrote  to  the  chief  clerk  of  the  firm  of  L.  Seldner  &  Son  in 
regard  to  the  payment  of  the  note,  and  on  the  8th  of  July,  1885, 
the  day  of  its  maturity,  receiyed  the  following  telegram: 

''  If  6.  S.  P.  Triplett  will  meet  his  note  dae  to-day,  he  can  draw 
on  me  for  the  amount. 

L.  Sbldnbb.^ 

On  the  afternoon  of  the  same  day  the  appellee  received  another 
telegram,  as  follows: 

*'  Have  learned  that  Triplett  is  away  from  home.  If  he  has  not 
left  draft  with  you,  you  will  please  pay  note  and  save  protest,  you 
can  draw  on  me.    Answer. 

L.  Sbldneb." 

As  requested  by  this  telegram,  the  appellee  paid  the  note  for  and 
on  account  of  L.  Seldner  &  Son,  and  on  the  same  day  drew  a  draft 
on  them,  which  was  returned  '^  unpaid.''  Afterward,  at  his  request, 
the  appellee  drew  a  draft  on  L.  Seldner  which  was  also  returned 
^'unpaid." 
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This  suit  is  brought  by  the  appellee  against  Eva  Seldner  and 
Lippman  Seldner,  her  son,  partners  trading  as  L.  Seldner  ft  Son; 
to  recover  the  amount  dae  on  said  note.  At  the  time  the  note  was 
drawn  and  indorsed,  and  discounted  by  the  Merchants'  Bank,  the 
appellants,  Eva  Seldner  and  Lippman  Seldner  were,  and  for  several 
years  prior  thereto,  had  been  partners  trading  as  L.  Seldner  &  Son. 
The  partnership  however  was  dissolved  by  mutual  consent  in  April, 
1885,  and  notice  of  the  dissolution  was  published  some  time  in  the 
month  of  July  following,  the  precise  date  of  the  same,  whether  be^ 
fore  or  after  the  8th  of  July,  the  day  of  the  maturity  of  the  note, 
does  not  appear.     lu  our  view  of  the  case  this  is  immaterial. 

Now  a  great  deal  was  said  about  the  power  of  one  partner  to  bind 
his  copartner  after  the  dissolution  of  the  partnership,  and  the  case 
was  argued  on  the  part  of  the  appellant  as  if  the  suit  was  brought 
upon  a  new  contract  made  between  Lippman  Seldner,  the  settling 
partner,  and  the  appellee  after  the  dissolution  of  the  partnership. 
This  however  is  not  the  case.  The  suit  is  brought  on  a  note  indorsed 
by  and  discounted  for  the  firm,  and  upon  which  all  the  partners  were 
liable.  The  appellee  was  bound,  of  course,  to  give  notice  of  demand 
and  non-payment  by  Triplett,  the  maker;  and  the  only  questions 
are  (1),  Whether  Lippman  Seldner,  one  of  the  partners,  had  the 
right  after  dissolution  of  the  partnership  to  waive  notice  of  demand 
and  non-payment?  and  (2),  Whether  the  telegrams  of  July  8,  are 
to  be  construed  as  a  waiver  ? 

That  he  had  the  right  to  waive  demand  and  notice  so  long  as  the 
partnership  continued  is  clear;  and  we  see  no  good  reason  why  the 
mere  dissolution  of  the  partnership,  should  operate  as  a  revocation 
of  his  authority.  It  operated,  no  doubt,  as  a  revocation  of  all  au- 
thority on  his  part  to  bind  his  former  partners  by  new  contracts, 
but  it  did  not  revoke  his  authority  to  adjust,  liquidate  and  settle 
the  partnership  affairs.  The  note  was  in  the  hands  of  the  appellee 
for  collection,  and  all  the  holder  was  required  to  do,  in  order  to 
bind  Seldner  &  Son,  the  indorsers,  was  to  make  demand  on  the 
maker,  and  in  default  of  payment  to  give  notice  to  the  firm  or  to 
one  of  the  members  of  the  firm.  And  if  Lippman  Seldner,  the 
settling  partner,  knew  the  maker  was  unable  or  did  not  mean  to 
pay  the  note,  and  that  demand  upon  him  would  therefore  be  use- 
less, he  certainly  had  the  power  to  waive  demand  and  protest,  and 
thereby  save  the  note  from  dishonor.  In  so  doing,  he  does  not 
make  a  new  contract,  nor  docs  he  incur  a  new  liability,  but  merely 
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dispenses  with  a  reqairement  of  the  law  infcended  solely  for  the 
benefit  and  protection  of  the  indorser.  The  precise  qnestion  before 
as  was  fully  considered  in  Darling  y.  March,  23  Me.  184,*  and  it 
was  decided  in  that  case  that  a  pajrtner  had  the  right  after  the  dis- 
solntion  of  the  partnership,  and  after  notice  of  the  dissolation,  to 
waive  demand  and  notice. 

''The  waiver  of  demand  and  notice/'  says  the  court,  ''  is  but 
the  modification  of  an  existing  liability  by  dispensing  with  certain 
testimony,  which  would  otherwise  be  required.  If  one  of  the 
former  partners  could  not  dispense  with  proofs  which  might  be  re* 
quired  at  the  time  of  the  dissolution,  he  could  not  liquidate  the 
accounts,  and  agree  upon  balances.  To  waive  demand  and  notice, 
and  to  settle  accounts  is  but  to  arrange  the  terms  upon  which  an 
existing  liability  shall  become  perfect,  without  further  proof.  In 
doing  this,  he  does  not  make  a  new  contract,  but  acts  within  the 
scope  of  a  continuing  authority." 

There  is  a  broad  distinction  between  a  waiver  under  such  circum- 
stances, and  a  promise  by  a  partner,  made  after  the  dissolution,  to 
pay  a  debt  barred  by  the  statute  of  limitations.  The  mere  waiver 
of  demand  and  notice  does  not,  as  we  have  said,  create  a  new  lia- 
bility; whereas  to  permit  a  partner  to  renew  a  debt  barred  by  the 
statute  as  against  his  copartners,  by  an  acknowledgment  or  a 
promise  to  pay  made  after  the  dissolution,  would  be  to  allow  him 
to  create  a  new  liability. 

The  only  question  then  is,  whether  the  telegram  of  July  8th,  is 
to  be  construed  as  a  waiver  of  demand  and  notice?  And  here  we 
may  say,  it  is  not  necessary  that  the  waiver  should  be  expressed  m 
tot  idem  verbis— it  matters  not  what  particular  language  is  used, 
provided  it  plainly  appears  that  the  indorser  meant  to  dispense 
with  the  demand  and  notice.  Fuller  v.  McDonald,  8  Greenl.  213; 
8.  c,  23  Am.  Dec.  499;  Woodman  v.  I%ur8ton,  8  Oush.  157;  Bm- 
ery  v.  Hohson,  62  Me.  678. 

It  has  been  held  in  many  cases  that  any  language  calculated  to 
induce  the  holder  not  to  make  demand  or  protest  is  sufficient. 
Moyer  <&  Brothers'  Appeal,  87  Penn.  129;  Bojfd  v.  Bank  of  Toledo, 
32  Ohio  St.  526.  In  Sigerdon  v.  Matthews,  20  How.  496,  where 
the  party  told  the  holder  not  to  protest  the  note,  as  it  should  be 
paid  at  maturity,  this  was  held  to  be  a  waiver  of  demand  and  no- 
tice.    So  in  Whitney  v.  Abbott,  5  X.  H.  378,  where  the  indorser 

♦Followed  in  Star  Wagon  Co.  v.  Sioezty,  52  Iowa,  891. 
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being  informed  that  the  maker  had  failed,  told  the  holder  there 
would  be  no  trouble  about  it,  and  that  he  would  pay  it.  And 
again  in  Barker  y.  Parker,  6  Pick.  80,  where  in  reeponse  to  in- 
quiry by  the  holder,  the  indorser  told  him  that  it  would  be  of  no 
use  to  ob1\  upon  the  maker,  it  was  held  that  demand  and  notice 
were  waived.     Other  cases  could  be  cited  to  the  same  efiFect. 

Now,  in  this  case,  lippman  Seldner  on  the  day  of  the  maturity 
of  the  note,  telegraphs  that  he  has  learned  that  Triplott,  the  maker, 
is  away  from  home,  and  requests  appellee  to  pay  the  note  and  save 
protest,  and  draw  on  him.  The  intention  to  waive  demand  and 
notice  could  not  have  been  expressed  in  language  more  explicit, 
unless  he  had  said  in  so  many  words  that  he  waived,  etc.,  and  this 
was  unnecessary. 

Some  stress  was  laid  upon  the  fact,  that  the  telegram  was  signed 
by  Lippman  Seldner,  and  not  in  the  name  of  L.  Seldner  ft  Son* 
But  it  was  sent  in  reply  to  an  inquiry  made  by  the  appellee  of  L. 
Seldner  ft  Son,  as  to  the  payment  of  the  note,  indorsed  by  the  firm 
of  which  Lippman  Seldner  was  a  partner.  And  if  he  had  the 
right  as  partner  to  waive  demand  and  notice,  it  was  altogether  im- 
material whether  it  was  signed  by  him  or  in  the  name  of  the  fimu 

It  follows  from  what  we  have  said  that  the  appellant  was  in  no 

manner  prejudiced  by  the  rulings  below,  and  the  judgment  will 

therefore  be  affirmed. 

Judgmeni  affirmed. 
yoL.LD[  — 86 
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In  an  action  on  a  policy  of  fire  insorance,  the  defense  tbat  the  insured  por- 
poaeljr  bnmed  the  property  need  not  be  established  beyond  a  roanonalila 
doubt;  a  preponderance  of  evidence  is  sufficient. 

AOTION  on  a  fire  insurance  policy.    The  head-note  states  the 
point.    The  plaintiff  had  judgment  below. 

J.  0,  Cravens,  A.  Stoeking&r  and  /.  FT.  Oordon,  for  appellant 
J,W.  Berkshire  and  /.  L.  Benham,  for  appellee. 

MrroHELL,  J.  Jachnichen  sued  the  Oontinental  Insiuranoe 
Oompany  upon  a  policy  of  insurance,  to  recoyer  the  yalae  of  a  bam 
and  its  contents,  which  the  complaint  alleged  were  covered  by  the 
policy,  and  which  were  alleged  to  ha?e  been  destroyed  by  a  fire,  of 
unknown  origin,  in  September,  1884. 

Among  other  defenses,  the  company  answered  that  the  assured 
had  himself  purposely  burned  the  property  with  the  intent  to  de- 
fraud the  insurance  company. 

The  plaintiff  below  recovered.  The  only  question  presented  by 
the  record,  which  in  view  of  the  defective  condition  of  the  bill  of 
exceptions  purporting  to  contain  the  evidence  can  be  examined  on 


NOVEMBEB  TBBM,  1886.  195 

CoattiMBtal  InsnnuiM  Companjr  r.  Janhntohim. 

thiB  appeal,  inTolyes  the  propriety  of  an  inBtmction  given  by  the 
court  at  the  trial. 

In  its  fifth  charge  the  oonrt  told  the  jury,  that  in  order  to  main- 
tain the  defense,  that  the  plaintiff  had  himself  purposely  destroyed 
the  property  for  which  he  was  seeking  to  recoyer,  with  the  intent 
to  defraud  the  company,  the  latter  must  establish  the  truth  of 
such  defense  beyond  a  reasonable  doubt. 

In  support  of  the  charge  thus  given,  it  is  contended  in  effect 
that  the  defense  relied  on  imputes  to  the  plaintiff  the  crime  of 
arson;  that  when  a  crime  is  thus  specifically  charged,  whether  it 
be  in  a  civil  or  criminal  action,  the  rule  is  applicable,  that  before 
the  issue  can  be  found  against  the  party  thus  charged,  the  evidence 
must  be  of  such  weight  and  certainty  as  to  exclude  all  reasonable- 
doubt  of  the  truth  of  the  charge  made. 

The  question  presented  has  been  the  subject  of  much  discussion 
in  the  reported  cases,  as  well  as  by  writers  upon  the  law  of  evi- 
dence. 

The  statute  regulating  civil  procedure  requires  that  where  there 
IS  a  reasonable  doubt  of  the  defendant's  guilt,  he  must  be  acquitted. 
The  rule  which  demands  greater  certainty  and  weight  of  proof  in 
criminal  than  is  required  in  civil  cases,  has  its  foundation  in  the 
tender  regard  in  which  the  law  holds  the  life  and  liberty  of  the 
subject. 

It  had  its  origin,  and  was  moulded  into  form  and  consistency, 
when  the  penal  code  of  England  visited  upon  offenses  of  a  compar- 
atively trivial  character  the  most  harsh  and  cruel  punishments. 
To  mitigate  the  rigor  of  a  code  sometimes  administered  with  sever- 
ity, human  judges  engrafted  upon  the  common  law  the  rule  that 
no  one  should  be  convicted  of  a  crime  which  affected  life  or  liberty, 
until  his  guilt  was  established  with  such  a  degree  of  certainty  as 
to  exclude  every  reasonable  doubt.  Having  grown  up  out  of  the 
humanity  of  the  law,  the  rule  is  very  properly  retained  in  criminal 
cases,  even  after  the  reasons  for  it  have  in  a  great  measure  ceased 
to  exist.  Indeed  there  is  little  of  any  rule  whose  origin,  however 
remote,  is  found  in  the  source  whence  this  rule  came,  which  should 
either  be  dissipated  or  obscured  in  the  administration  of  the  law. 
The  consequences  of  a  mistake,  when  life  and  liberty  are  involved, 
are  so  overwhelming  and  irreparable  that  the  integrity  of  the  rule 
which  requires  a  greater  degree  of  certainty  and  caution  in  such  a 
ease,  before  coming  to  a  conclusion,  than  in  a  case  which  affects 
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property  merely,  should  be  steadily  maintained  and  intelligently 
applied.  This  can  only  be  done  by  limiting  it  to  the  class  of  cases 
which  called  it  into  being.  To  extend  it  is  to  render  it  obscnrey 
and  dissipate  its  benign  effect,  in  the  cases  where  its  benefits  should 
be  fully  realized. 

'  In  some  exceptional  cases,  the  doctrine  that  where  a  criminal  act 
is  charged  in  a  civil  action,  the  crime  imputed  must  be  established/ 
beyond  a  reasonable  doubt,  has  gained  recognition,  notably  in  cases 
of  libel  and  slander,  when  the  defendant  undertook  to  justify  the 
uttering  or  publishing  of  that  which  amounted  to  a  felony,  and  in 
cases  where  the  action  inTolred  the  burning  of  property  under  cir* 
cumstances  which  amounted  to  arson.  The  rule  was  first  extended 
to  cases  of  libel  and  slander  in  England.  The  reason  for  the  ex- 
tension of  the  rule  there  was,  that  if  upon  the  trial  of  a  plea  of 
justification  of  a  charge  which  imputed  a  felony,  the  defendant 
proved  the  plea,  the  plaintiff  was  subject  to  be  put  upon  trial  for 
the  felony  proved,  without  the  intervention  of  a  grand  jury.  The 
verdict  in  such  a  case  was  equivalent  to  an  indictment  of  the  plain- 
tiff. Cooky.  Fi$ld,S  Esp.  133;  2  Hale,  *150;  1  Ohitty  Crim.  Law, 
164;  Polston  v.  3e$,  54  Mo.  291,298;  JSUis  v.  Buzzett,  60  Me.  209; 
8.  0.,  11  Am.  Bep.  204. 

No  such  reason  ever  existed  in  this  country  for  the  application 
of  the  rule,  and  it  may  therefore  be  said,  it  has  been  applied  with* 
out  any  adequate  reason.  It  may  well  be  doubted  whether  its  ap- 
plication can  be  supported  upon  principle,  notwithstanding  the 
precedents  in  its  favor. 

In  the  case  last  dted,  speaking  of  the  rule  as  applicable  to  a  case 
of  slander,  the  Supreme  Court  of  Maine  says:  '^  But  we  think  it  time 
to  limit  the  application  of  a  rule  which  was  originally  adopted  infcnh 
orem  vitoB  in  the  days  of  a  sanguinary  penal  code,  to  cases  arising  on 
the  criminal  docket,  and  no  longer  to  suffer  it  to  obstruct  or  incumber 
the  action  of  juries  in  civil  suits  sounding  only  in  damages." 

Leaving  the  subject  so  far  as  it  relates  to  cases  of  slander  and  libel 
for  farther  examination,  when  such  a  case  arises,  it  is  only  proper 
to  add  here,  that  the  current  of  modern  aatfaoritv  tends  strongly 
in  the  direction  indicated  by  the  Supreme  Oourt  of  Maine,  in  EIUb 
V.  Buzzdly  supra ;  10  Am.  L.  Bev.  942. 

In  respect  to  other  civil  actions,  in  which  the  commission  of  a 
crime  is  in  issue,  Gampbbll,  J.,  disposed  of  the  whole  subject  in 
the  following  terse  declaration:    ^' There  is  no  rule  of  evidence 
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which  requires  a  greater  preponderance  of  proof  to  authorize  a  rer- 
dict  in  one  ciyil  action  than  in  another,  by  reason  of  the  peculiar 
questions  inyolyed.  *  *  •  There  is  no  role  of  law  which 
adopts  any  sliding  scale  of  belief  in  civil  controYersies.^  EUioU  t. 
Van  Bureny  33  Mich.  49;  8.  c,  20  Am.  Bep.  668.  So  in  the  case 
of  Oordon  y.  Parmelee,  15  Oray,  413,  Dewey,  J.,  said:  "  It  is  bet- 
ter that  the  rale  be  uniform  in  all  civil  cases,  leaving  the  instruc* 
tion  '  that  the  jury  must  be  satisfied  of  the  guilt  of  the  party  be- 
yond a  reasonable  doubt  *  to  apply  solely  to  criminal  cases.'' 

As  a  matter  of  course,  when  an  infamous  charge  is  preferred, 
whether  it  be  in  a  civil  or  criminal  case,  the  same  presumptions  of 
innocence  attach  in  favor  of  the  party  assailed,  and  doubtless  the  jury 
should  scrutinize  the  evidence  with  greater  caution  before  coming 
to  a  conclusion  in  favor  of  guUt;  but  as  is  said  by  a  learned  author: 
''In  civil  issues  the  result  should  follow  the  preponderance  of  evi- 
dence, even  though  the  result  imputes  crime.''    Whart.  Ev.,  §  1246. 

The  rule  that  a  preponderance  of  the  evidence  is  all  that  is  nec- 
essaiy  to  maintain  the  afiSrmative  of  the  issue  in  a  civil  case,  is  not 
vitiated  by  directing  the  attention  of  the  jury  to  the  nature  of  the 
issue,  and  to  the  presumption  of  innocence  where  a  crime  is  charged, 
nor  by  reminding  them  that  more  evidence  is  required  to  create  a 
preponderance  and  establish  guilt  over  such  presumption,  than  is 
required  where  no  such  presumption  obtains.  To  create  a  pre- 
ponderance, the  evidence  must  overcome  the  opposing  presumptions, 
as  well  as  the  opposing  evidence.  Decker  v.  Somerset  M.  F.  Ins.  Oo., 
66  Me.  406;  Lyon  v.  Fleahman,  34  Ohio  St.  151. 

In  proportion  as  the  crime  imputed  is  heinous  and  unnatural,  the 
presumption  of  innocence  grows  stronger  and  more  abiding,  and 
until  such  presumption  and  all  countervailing  evidence  are  over- 
borne with  satisfactory  evidence  of  guilt,  it  cannot  be  said  there  is 
a  preponderance  against  the  party  accused.  But  the  preponderance 
may  outweigh  the  presumption  of  innocence,  and  all  the  evidence 
sustaining  the  presumption. 

Some  of  the  text- writers,  and  several  of  the  earlier  reported  cases, 
approve  the  doctrine,  that  where  a  criminal  act  is  charged,  even  in 
a  civil  action,  other  than  slander  or  libel,  the  charge  must  be  estab- 
lished beyond  a  reasonable  doubt,  before  a  recovery  can  be  had,  by 
the  party  making  the  charge.  2  Greenl.  Ev.,  §  408;  Taylor  Ev., 
§  97a;  2  Bish.  Mar.  &  Div.,  §  644;  Thurtett  v.  Beaumont,  1  Bing. 
339;  Barton  v.  Thompson,  46  Iowa,  30;  s.  o.,  26  Am.  Bep.  131; 
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Lexington  Ins,  Co.  t.  Paver,  16  Ohio,  324;  McConnel  y.  Delaware 
M.  S.  Ins.  Co.,  18  HI.  228;  Thayer  t.  Boyle,  30  Me.  475;  Kane  y. 
Hibemia  Ins.  Co.,  38  N.  J.  441;  s.  c,  20  Am.  Bep.  409. 

The  more  recent  aathoritieB  are  howeyer  decidedly  adverse  to 
this  view. 

In  the  case  of  Barton  t.  Thompson,  supra,  the  rule  applied  by  the 
learned  judge  below  was  distincdy  sanctioned  by  the  Supreme  Court 
of  Iowa.  The  same  learned  court,  constrained  by  the  weight  of 
authority,  expressly  overruled  Barton  r.  Thompson^  supra,  in  the 
more  recent  case  of  Welch  t.  Jugenheimer,  56  Iowa,  11;  s.  c,  41 
Am.  Rep.  77.  So  also  the  Supreme  Court  of  New  Jersey,  in 
Ka'ne  y.  Bibernia  Ins.  Co.,  supra,  following  the  authority  of  Oreen- 
leaf  and  the  libel  and  slander  cases,  adopted  the  rule  contended 
for  by  the  appellee.  Upon  an  exhaustiye  review  of  the  same  subject, 
the  Court  of  Appeals  in  New  Jersey  overruled  the  former  decision, 
in  Kane  v.  Hibemia  Ins.  Co.,  39  N.  J.  697;  8.  o.,  23  Am.  Bep.  239. 
In  this  last  case,  some  of  the  judges  undertook  to  maintain  a  dis- 
tinction between  cases  such  as  this,  and  cases  of  libel  and  slander; 
while  others  refused  their  assent  to  the  attempted  distinction, 
apparently  by  favoring  the  abrogation  of  the  rule  in  all  civil  cases. 
Indeed  so  far  as  we  have  observed,  aU  the  courts,  which  in  some  of 
the  earlier  cases  applied  the  rule  under  consideration  to  civil  actions, 
have  more  latterly  receded  from  their  former  holdings  in  that  regard. 
Jones  v.  Greaves,  26  Ohio  St  2;  20  Am.  Bep.  752;  Lyon  v.  Fleah^ 
man,  supra;  Blaeser  v.  Milwaukee,  etc.,  Ins.  Co.,  37  Wis.  31;  a.  c, 
19  Am.  Bep.  747;  MarshallY.  Thames  Ins.  Co.,  43  Mo.  586;  Roths^ 
child  y.  Am.  Cent.  Ins.  Co.,  62  Mo.  356;  Schmidt  v.  Hew  York,  etc., 
Ins.  Co.,  1  Gray,  529;  Bissell  v.  Wert,  35  Ind.  54;  Scott  v.  Home 
Ins.  Co.,  1  Dill.  105;  Cooley  Torts,  208;  May  Ins.,  §  583. 

It  may  therefore  be  considered  as  established,  that  in  civil  actions 
of  this  class  the  rights  of  the  parties  are  to  be  determined  by  a  pre- 
ponderance of  the  evidence.  Being  a  civil  action,  it  is  subject  to 
all  the  rules  which  belong  to  actions  of  that  class,  without  regard 
to  the  fact,  that  the  matter  in  issue  may  involve  the  imputation  of 
a  crime.  This  applies  as  well  to  the  admissibility  of  evidence  in 
respect  to  the  character  of  the  parties,  as  to  all  the  other  distinc- 
tions between  civil  and  criminal  actions.  Welch  v.  Jugenheimer, 
supra;  Barton  v.  ITiompson,  supra;  41  Am.  Bep.  119;  Oebhart  v* 
Burkett,  57  Ind.  378;  s.  c,  26  Am.  Bep.  61,  and  cases  cited. 

Judgment  reversed,  with  costs.  Judgment  reversed. 
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may  not  be  treated  as  contempts. 

PROCEEDING  for  contempt.     The  opinion  states  the  oasa 
The  defendant  appealed. 

J.  O.  AdamSy  W.  R.  Siokes  and  H.  0.  Sheridan,  for  appellant. 

W.  A.  Staley,  for  State. 

NiBLAGK,  J.  On  the  14th  day  of  December,  1885,  the  proeecai- 
ing  attorney  of  the  Forty-fifth  Judicial  Circuit  filed  in  the  Clinton 
Circuit  Court  an  information,  supported  by  his  oath,  charging  that 
Joseph  B.  Cheadle  was  the  editor  of  and  proprietor  of  a  newspaper 
of  general  circulation,  known  as  the  ^'  Frankfort  Banner, ''  printed 
and  published  in  the  county  of  Clinton,  in  this  State,  and  that 
there  was  then  pending,  and  undisposed  of,  in  said  court,  a  cause 
entitled  ''  The  State  of  Indiana  against  James  A*  Spurlock,''  in 
which  the  defendant  Spurlock  was  charged  with  an  assault  and 
battery  with  intent  to  commit  murder;  that  the  said  Spurlock  was 
then  confined  in  the  jail  of  said  county,  upon  the  charge  so  pend- 
ing against  him;  that  the  said  Cheadle  did,  on  the  12th  day  of 
December,  1885,  print  and  publish  in  his  said  newspaper  at  the  city 
of  Frankfort,  in  which  said  court  was  then  in  session,  a  certain 
false,  scurrilous  and  malicious  article  concerning  said  cause  and 
the  conrt  in  which  and  judge  before  whom  the  same  was  pending, 
M  follows: 

"  A  JOKB  OlSr  A  JUDGB." 

^'  One  of  the  cases  that  has  taken  up  the  attention  of  the  court 
this  week  is  chat  of  the  Staie  y.  James  A,  S^urlock^  for  an  assault 
with  intent  to  kill.  The  case  was  called,  a  jury  impanelled,  and 
the  prisoner  was  arraigned,  pleaded  not  guilty,  and  the  State  had 
nearly  concluded  its  eyidence,  when  the  court  adjourned,  Wednes- 
day night.  Mr.  Spurlock  said  he  must  go  home;  his  attorneys 
ui^ed  and  insisted  that  he  must  remain.  Finally  he  told  them  that 
it  was  absolutely  necessary  for  him  to  go — that  he  had  no  money 
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with  which  to  pay  his  hotel  fare,  and  he  mnst  go,  bat  that  he 
would  be  back  by  8  o'clock  in  the  morning,  and  he  went.  He  went 
and  overslept  himself  and  did  not  get  back  in  time.  The  case  was 
called  at  the  usual  time  for  opening  court  and  the  trial  proceeded. 
After  a  while  the  judge  noticed  that  the  defendant  was  not  present 
and  asked  where  he  was.  The  attorneys  informed  the  court  of  the 
facts,  and  asked  that  the  case  proceed,  notifying  the  court  that  they 
would  waiye  all  questions  that  might  arise  until  he  came  in,  but 
the  court  said,  'No,  we  will  wait  awhile,'  and  it  did.  Spurlockhad 
overslept  himself  and  did  not  get  an  early  start,  and  the  road  was 
rough,  and  he  had  to  walk,  made  slow  progress,  but  all  the  time  he 
was  coming  with  the  perspiration  streaming  from  every  pore,  yet 
the  court  could  not  know  these  facts  and  become  restive.  Senator 
Kent,  who  had  faith  in  Spurlock's  return,  begged  for  time.  Bris- 
tow,  majestic  in  size  and  strong  in  confidence  of  his  client,  said: 
*  Your  honor,  there  is  a  good  cause  for  his  absence;  he  will  surely 
ciome.'  D.  J.  McMath,  quiet  and  firm,  urged  delay  and  said  he 
knew  Spurlock  would  not  desert  him.  The  judge  lost  his  temper 
—  lost  it  bad  — and  intimated  that  the  attorneys  had  spirited  him 
away.  Kent  arose  wrathful,  yet  calm,  and  in  dignified  manner  in- 
formed his  honor  that  his  client  had  gone  home  against  his  advice 
and  over  his  protest,  and  that  his  honor  had  no  right  to  expect 
him  as  attorney  to  handcuff  and  imprison  his  clients  in  order  to 
keep  them  in  court.  Then  came  a  talk  about  the  bond,  and  the 
judge  declared  it  was  of  no  value,  and  in  the  meantime  poor  Spur- 
lock was  walking  for  life  to  reach  the  court-house  —  more  words 
between  the  counsel  and  the  judge  —  more  intimations  that  they 
were  responsible,  and  aU  the  time  the  judge  became  more  nervous. 
Finally  the  attorneys  concluded  that  Spurlock  might  have  gone, 
and  all  the  time  Spurlock,  like  Sheridan,  less  than  three  miles 
away  walking  for  life. 

''  The  judge  read  the  attorneys  a  lecture;  they  apologized.  The 
State  attorney  assured  the  court  that  he  had  the  fullest  confidence 
in  the  stat-ements  of  the  attorneys  for  the  prisoner  on  trial,  and 
yet  the  court  could  not  see  poor  Spurlock  in  his  famous  walk  less 
than  two  and  a  half  miles  away.  Having  been  accused  wrongfully, 
the  attorneys  for  the  prisoner  decided  to  withdraw  from  the  case^ 
and  did  so.  At  this  point  the  court  called  the  jury,  thanked  them 
for  their  courtesy,  and  discharged  them,  and  ordered  the  sheriff  to 
call  the  defendant  and  his  bondsmen  on  the  recognized  bond,  and 
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as  the  sheriff  shonted  ^  Bring  in  the  body  of  James  A.  Spnrlock  and 
aare  yoor  recognizance,'  away  oyer  the  hills  to  the  east,  and  stepping 
just  three  feet  and  two  inches  to  the  step,  with  eyery  muscle 
strained  to  the  highest  tension  and  walking  for  life,  came  James 
A.  Spnrlock  only  two  miles  away,  in  his  now  famous  walk  to  the 
ooort-honse,  December  10,  1885. 

''  Haying  discharged  the  jury,  forfeited  the  bond,  the  judge  had 
a  bench  warrant  issued,  and  instructed  the  sheriff  to  go  quickly 
and  be  prepared  for  business,  and  to  bring  into  his  presence  the 
body  of  James  A.  Spnrlock,  not  to  spare  expense,  and  that  the 
<K>urt  would  foot  the  bill;  and  then  there  was  ^hurrying  to  and  fro,' 
deputies  '  to  the  right  of  him,'  deputies  ^in  front  of  him,'  deputies 
'  behind  him/  deputies  '  to  the  left  of  him.'  How  grandly  marched 
these  deputies  into  the  yortex  of  danger;  all  of  them  into  the 
•county's  purse,  rode  they,  while  just  beyond  the  city  limits,  with 
rapid  pace  and  earnest  face,  all  unconscious  of  the  affray,  marched 
in  broad  daylight,  down  a  public  road — Spnrlock,  the  hunted. 
No  one  can  tell  just  what  mysterious  path  the  deputies  pursued, 
nor  what  momentous  questions  puzzled  the  brains  of  attorneys  and 
judge,  while  through  the  open  gates  of  the  city,  came  all  coyered 
with  dust,  and  with  bated  breath  —  Spnrlock,  the  hunted.  He 
paused  not  at  the  iron  bridge,  the  public  square  he  crossed,  and 
into  the  court-house  he  went;  through  its  great  broad  corridors  he 
•strode,  up  the  stairway  and  into  the  court-room,  unmindful  of  the 
fact  that  eyerywhere  there  were  hurrying  steps  and  mounted  depu- 
ties armed  to  the  teeth,  scouring  the  country  far  and  near,  for — 
Spnrlock,  the  hunted.  He  quietly  sought  his  chair  near  the  place 
where  the  jury,  solemn  and  quiet,  sat  but  yesterday.  He  looked 
in  yain  for  jury  and  judge,  for  attorneys  and  friends,  but  alas ! 
there  were  none;  and  so  sat  Spnrlock  for  quite  awhile,  wondering^ 
what  could  haye  sent  them  away.  After  a  time  he  sought  and 
found  his  attorneys,  and  a  scene  ensued.  Finally  a  deputy  ap- 
proached him  meekly,  and  asked  him  if  he  was  ready.  Beady  for 
what?  said  Spnrlock.  Beady  to  go  to  jail.  The  ignorant  fellow 
said  he  did  not  know  what  he  was  to  go  to  jail  for  —  neither  does 
any  one  else;  but  they  marched  him  there.  His  attorneys  pre- 
pured  the  papers  to  take  him  out  on  a  writ  of  habeas  corpus^  and 
when  they  went  to  the  jail  to  haye  him  swear  to  them  he  still  did 
not  know  that  he  was  arrested.     The  judge  granted  the  writ,  and 

aet  the  trial  down  for  next  Monday. 
Vol,  LIX  — 86 
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''The  *  Banner'  will  ask,  why  is  this  man  kept  in  jail  until  next 
•Monday?  There  is  no  more  authority  for  putting  this  man  in 
jail  than  there  is  the  president.  He  was 'on  trial  in  jeopardy.  He 
went  home  because  he  had  no  other  place  to  go,  nor  money  to  buy 
a  place  to  stay.  He  oyerslept  himself,  and  did  not  reach  the  court- 
house in  time.  His  attorneys  pleaded  to  let  the  trial  go  on.  The  court 
no  donbt  thought  it  a  ruse,  and  finally  discharged  the  jury.  When 
he  did  that,  at  that  moment  Spurlock  stood  acquitted  ;  the  bond 
became  inoperatiye,  and  the  forfeiture  of  the  recognizance  was  ab- 
solutely Toid,  and  his  incarceration  in  jail  illegal.  It  is  simply  an 
outrage  to  keep  him  there.  No  matter  how  guilty  he  may  have 
been,  he  stands  free,  and  it  is  no  fault  of  his  —  no  fault  of  his  at- 
torneys. He  was  not  trying  to  get  away,  but  walked  nearly  fifteen 
miles,  hurriedly,  to  get  back  to  his  trial.  The  *  Banner,'  on  behalf 
of  all  the  people,  denounces  his  incarceration  in  jail,  and  begs  the 
court  to  obey  the  law,  and  set  him  free.  The  people  haye  just  as 
much  right  to  put  the  judge  in  jail  as  he  had  to  order  Spurlock 
sent  to  jail.  This  is  the  law,  and  the  law  should  be  obeyed." 
.  The  information  further  charged  that  the  publication  of  said 
article  interrupted  and  embarrassed  the  proceedings  in  the  cause 
to  which  it  related,  and  the  administration  of  justice  in  said  court, 
imputing,  as  it  did,  to  the  court,  and  to  the  judge  thereof,  wrong- 
ful, dishonest  and  corrupt  conduct  in  causing  the  imprisonment  of 
Spurlock  as  stated;  also  that  said  article  contained  many  falsehoods 
and  gross  inaccuracies;  that  what  was  said  in  relation  to  the  con- 
duct of  the  sheriff  and  his  deputies  in  re-arresting  Spurlock  was 
ialse,  as  was  also  the  statement  that  the  sheriff  made  no  effort  to 
re-arrest  Spurlock  until  he  came  into  the  court-room;  that  the 
statements  that  the  judge  intimated  that  the  attorneys  for  Spur- 
lock had  spirited  him  away,  that  the  judge  declared  that  Spurlock's 
bond  was  of  no  value,  that  the  judge  read  the  attorneys  a  lecture 
and  they  apologized,  that  Spurlock' s  attorneys  begged  that  the 
trial  might  go  on,  and  that  the  judge  lost  his  temper  badly,  were  all 
also  false;  that  said  article  contained  many  other  false  and  defam- 
atory statements  which  tended  to  defeat  the  punishment  of  crimi- 
nals, to  degrade  the  court,  and  to  bring  the  enforcement  of  the 
law  in  disrepute.  Wherefore  it  was  further  charged  that  Cheadle 
had  been  guilty  of  a  willful  contempt  of  the  authority  of  the  court 

A  rule  was  thereupon  granted  against  Oheadle  to  show  cause 
why  he  should  not  be  attached  and  punished  for  the  supposed  con- 
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tempt  BO  committed  by  him.  Cheadle,  appearing,  moyed  to  dis- 
charge the  rule,  for  the  alleged  insufficiency  of  the  facts  upon  which 
it  had  been  entered,  but  his  motion  was  oTerruled.  No  final 
action  upon  the  rule  haying  in  the  meantime  been  taken  against  him, 
Cheadle,  on  the  16th  and  19th  days  of  said  month  of  December, 
1885,  respectiyely,  published  additional  articles  in  his  newspaper, 
as  follows: 

''James  A.  Spurlock  was  still  in  jail  this  morning.  The  most 
sacred  writ  known  to  the  law  is  that  of  habeas  carpus.  It  is  alwaya 
made  returnable  at  once.  James  A.  Spurlock  is  a  poor  man,  and 
cannot  moye  the  powers  to  be  to  act.  The  '  Banner,'  as  the  adyo- 
cate  of  the  people,  declares  against  the  great  wrong  of  keeping  him 
in  jail.  The  time  will  come,  and  in  the  near  future,  when  it  will 
be  seen  and  known  that  the  only  true  security  is  in  the  quick  and 
fearless  execution  of  the  laws." 

Also  the  following:  ''The  writ  known  as  that  of  habeas 
corpus  is  the  most  sacred  writ  known  to  the  law.  Persons, 
who  are  conyersant  with  history,  haye  read  about  the  'Star 
Chamber  proceedings,'  where  men  and  women  were  imprisoned 
and  never  giyen  a  trial  —  never  knew  why  they  were  impris- 
oned. Then  there  came  contests,  and  blood  flowed  in  great 
waves,  and  '  Magna  (Maria '  came  as  the  great  boon  of  the  people. 
Personal  liberty  is  priceless.  Great  wars  have  grown  out  of  the 
withholding  the  personal  liberty  of  a  single  individual.  The  writ 
of  habeas  corpus,  by  which  personal  liberty  is  secured,  when  one  ia 
unlawfully  or  unjustly  imprisoned,  has  always  been  made  returna- 
ble immediately,  and  has  always  had  precedence  over  all  other 
forms  of  cases.  There  are  no  exceptions  to  this  rule,  and  because 
this  is  true,  and  because  it  is  of  vital  importance  to  the  peace,  pros- 
perity and  happiness  of  the  people  that  personal  liberty  be  held 
above  all  price,  the '  Banner '  has  referred  to  it.  So  long  as  the  pres- 
ent editor  has  charge  of  it,  it  can  always  be  depended  upon  as  a 
fearless  advocate  of  the  right,  as  its  editor  is  given  to  see  the  right, 
and  it  will,  at  all  times,  demand  the  enforcement  of  the  laws.'' 

On  the  twenty-second  day  of  the  same  month,  the  prosecuting 
attorney  filed  under  oath  what  was  termed  a  supplemental  informa- 
tion, charging  that  these  last  named  articles  refiected  upon  the  in- 
tegrity of  the  court,  and  were,  as  well  for  that  as  for  other  reasons 
assigned,  in  further  contempt  of  the  authority  of  the  court.  Upon 
the  Ailing  of  this  supplemental  information,  another  rule  was 
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granted  against  Cheadle  to  show  oaose  why  he  shoold  not  be  aLao 
attached  and  pnnished  for  the  publication  of  the  articles  lastly 
above  set  out,  and  a  subsequent  motion  to  discharge  that  rule  was 
also  overruled. 

Cheadle  then  answered  that  the  publications  referred  to  were 
made  by  him  upon  what  he  regarded  as  reliable  information,  and 
in  the  belief  that  the  prosecution  against  Spurlock  had,  in  legal  ef- 
fect, terminated  by  the  discharge  of  the  jury  under  the  circum- 
stances attending  its  discharge,  and  that  hence  the  subsequent 
imprisonment  of  Spurlock  upon  the  original  charge  against  him 
was  wholly  without  authority  in  law,  and  in  the  further  belief  that 
all  the  facts  therein  stated,  which  could  be  fairly  understood  as 
seriously  asserted,  were  substantially  true;  that  such  publications, 
in  addition  to  being  items  of  news,  were  intended  as,  and  only  de- 
signed to  be,  fair  criticisms  upon  what  he  considered  an  inadvert- 
ent eiTor  of  the  court,  and  what  he  still  believed  was  an  erroneous 
proceeding,  disclaiming,  at  the  same  time,  any  intention  of  imput- 
ing corrupt  motives  to  the  court  or  any  of  its  officers,  or  of  inter- 
rupting or  in  any  manner  obstructing  the  administration  of  justice. 

The  court,  not  regarding  the  answer  of  Cheadle  as  sufficient  to 
constitute  a  defense  to  the  charge  against  him,  adjudged  him  to 
have  been  guilty  of  an  indirect  contempt  of  its  authority,  assessing 
a  fine  of  $50  against  him,  aud  requiring  him  in  addition  to  pay 
the  costs  of  the  proceedings  so  taken  against  him. 

The  statute  defining  the  powers  and  duties  of  Circuit  Courts  pro- 
vides that  '*  The  said  Circuit  Courts,  respectively,  shall  have  full 
authority  to  administer  all  necessary  oaths,  and  to  punish,  by  fine 
and  imprisonment,  or  either,  all  contempts  of  their  authority  and 
process  in  any  matter  before  them,  or  by  which  the  proceedings  of 
the  courts  or  the  due  course  of  justice  is  interrupted. '^  Bev. 
Stat.  1881,  §  1322. 

It  is  elsewhere  enacted  that  ^^  Every  person  who  shall  falsely 
make,  utter,  or  publish  any  false  or  grossly  inaccurate  report  of 
any  case,  trial,  proceeding,  or  part  of  any  case,  trial,  or  proceeding 
thereof,  shall  be  deemed  guilty  of  an  indirect  contempt  of  the  court 
in  which  such  case,  trial  or  proceeding  may  have  been  instituted, 
held,  or  determined,  if  made  at  any  time  after  such  proceeding 
shall  have  been  commenced,  and  at  any  time  while  the  same  is 
pending,  and  while  the  court  shall  have  jurisdiction  thereof,  and 
At  any  time  before  it  shall  be  fully  determined  and  ended;  or  if 
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sach  report  shall  be  so  made  pending  such  case,  trial  or  proceeding, 
teaching  any  ruling,  or  order  of  said  court  therein,  such  person 
shall  be  deemed  guilty  of  an  indirect  contempt  of  the  court  mak- 
ing such  ruling  or  order/'    Rev.  Stat.  1881,  §  1009. 

This  last  statutory  proYision  is  in  its  nature  cumulative  only, 
and  does  not  exclude  other  methods  of  committing  indirect 
or  constructive  contempts  of  the  authority  of  courts.  It  vriis 
held  in  the  case  of  Litih  v.  Slate,  90  Ind.  338;  b.  c,  46  Am.  Bep.  224, 
that  the  power  to  protect  itself  from  contempts,  and  also  to  deter- 
mine what  is  a  contempt,  is  inherent  in  every  court  of  superior 
jurisdiction,  and  that  it  is  not  in  the  power  of  the  legislature  to 
prevent  the  one  or  to  abridge  the  other.  2  Bish.  Grim.  Law, 
§  243.  But  the  legislature  may  aid  the  jurisdiction  or  enlarge  the 
power  of  the  courts  in  those  respects  by  declaring  certain  im- 
proper conduct  to  be  a  contempt  which  has  not  theretofore  been  so 
regarded  and  treated,  and  may  regulate  the  practice  in  proceedings 
against  persons  for  an  alleged  contempt.  Siaie  v.  MarriU^  16  Ark. 
384;  Worland  v.  State,  82  Ind.  49. 

It  may  be  said,  generally,  that  any  willful  act  tending  to  obstruct, 
interrupt,  or  embarrass  the  proceedings  of  a  court,  or  to  corrupt 
or  impede  the  due  administration  of  justice,  is  a  contempt  of  the 
authority  of  the  court  against  which  such  willful  act  is  directed. 

As  regards  indirect  or  constructive  contempts^  resulting  from 
improper  publications,  Bishop,  supra,  in  vol.  2,  section  259,  statea 
the  general  doctrine  to  be,  that  any  publication,  whether  by  parties 
or  strangers,  relating  to  a  cause  in  court,  which  tends  to  prejudice 
the  public  as  to  its  merits,  and  to  corrupt  and  embarrass  the  ad- 
ministration of  justice,  may  be  visited  as  a  contempt,  and  this  in- 
cludes the  reflections  on  the  tribunal  or  its  proceedings,  or  on  the 
parties,  the  jurors,  the  witnesses,  or  the  counsel.  Bx  parte  Wright, 
65  Ind.  504. 

In  the  light  of  this  general  doctrine,  which  is  well  supported  by 
authorities,  section  1009  of  the  statutes  above  set  out  ought  to  be 
construed  as  meaning  that  every  person  who  shall  falsely  make, 
utter  or  publish  any  false  or  grossly  inaccurate  report  of  any  case,. 
trial  or  proceeding,  or  part  of  any  case,  trial  or  proceeding  thereof, 
tending  to  prejudice  the  public  as  to  its  merits,  and  to  corrupt  or 
embarrass  the  administration  of  justice,  shall  be  guilty  of  an  in- 
direct contempt,  etc.  The  publication  must  therefore  not  only  be 
false,  or  grossly  inaccurate,  but  must  be  so  to  the  extent  of  prejudice 
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ing  the  public  as  U>  the  merits  of  the  cause  referred  to,  and  of 
either  corrupting  or  embarrassing  the  proceedings  then  pending 
4Uid  thereafter  to  ensue. 

The  general  rule  is,  that  to  constitute  any  publication  a  contempt, 
it  must  haye  reference  to  a  matter  then  pending  in  court,  and  be 
of  a  character  tending  to  the  injury  of  pending  proceedings  upon 
it,  and  of  the  subsequent  proceedings.     Rapalje  Contempts,  §  56. 

While  the  phraseology  of  the  section  of  the  statute  in  question  is, 
possibly,  in  that  respect,  somewhat  obscure,  it  contains  nothing,  as 
we  construe  it«  changing  that  general  rule.  It  follows  therefore 
that  comments,  howeyer  stringent,  which  hare  relation  to  proceed- 
ings which  are  past  and  ended,  are  not  in  contempt  of  the  author- 
ity of  the  court  to  which  reference  is  made.  Such  comments  may 
constitute  a  libel  upon  the  judge,  or  some  other  officer  of  the  court, 
but  cannot  be  treated  as  in  contempt  of  its  authority.  Dunham  y. 
Slate,  6  Iowa,. 245;  SkUe  v.  Anderson,  40  Iowa,  207;  Stewart  y. 
People,  3  Scam.  395;  People  t.  Wilson,  64  IlL  195;  s.  c,  16  Am. 
Bep.  528;  Story  y.  People.  79  IlL  45;  s.  c,  22  Am.  Rep.  158;  Bay- 
ard  y.  Passmore,  3  Yates,  438;  In  re  Bronson,  12  Johns.  460;  Res- 
publica  y.  Oswald,  1  Dall.  319. 

At  common  law  the  courts  possessed  the  power  of  punishing,  as  for 
a  contempt,  libeUous  publications  upon  their  proceedings,  whether 
pending  or  past,  but  in  this  country  the  courts  are  more  circum- 
scribed in  their  jurisdiction  in  that  respect,  and  their  power  to 
punish  is  confined  to  publications  concerning  pending  cases.  State 
V.  Morrill,  supra. 

As  will  appear  by  a  reference  to  the  information  first  filed,  the 
alleged  falsity  of  the  publication  therein  set  out  consisted  of  state- 
ments: First  As  to  the  manner  in  which  the  sheriff  and  his 
deputies  re-arrested  Spurlock.  Second.  That  the  sheriff  made  no 
effort  to  re-arrest  Spurlock  until  he  came  into  the  court-room. 
Third,  That  the  judge  intimated  that  the  attorneys  for  Spurlock 
had  spirited  him  away.  Fourth.  That  the  judge  declared  that 
Spurlock's  bond  was  of  no  yahie.  Fifth.  That  the  judge  read  the 
attorneys  a  lecture  and  they  apologized.  Sixth.  That  Spurlock's 
attorneys  begged  that  the  trial  might  go  on.  Seventh.  That  the 
judge  lost  his  temper,  and  lost  it  badly. 

These  statements  had  reference  entirely  to  past  occurrences, 
merely  incidental  in  their  nature,  and  not  inyolying  in  any  way  the 
merits  of  the  prosecution  against  Sparlock.     The  statements  as  to 
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what  the  sheriff  and  his  deputies  either  did,  or  failed  to  do,  had  no 
application  to  any  proceeding  in  court  either  present  or  past. 

To  say  of  a  judge,  when  referring  in  a  newspaper  article  to  the 
former  and  then  past  trial  of  a  cause,  that  he  lost  his  temper  badly, 
cannot  be  fairly  construed  as  tending  to  interrupt  or  impede  any 
present  or  future  proceeding  in  the  cause,  and  hence  could  not 
amount  to  a  contempt  of  the  authority  of  the  court  in  which  the 
trial  occurred.  Such  a  statement,  whether  falsely  or  truthfully 
made,  might  tend  to  Tex  and  annoy  a  judge,  but  it  would  not  rise 
to  the  grade  of  either  a  libel  or  a  contempt. .  For  these  and  similar 
reasons,  we  feel  constrained  to  hold  that  none  of  the  statements 
specifically  charged  to  have  been  falsely  made  constituted,  in  any 
proper  sense,  a  contempt  of  the  authority  of  the  Clinton  Circuit 
Court  We  may  say  the  same  as  to  the  entire  article  of  which  these 
statements  formed  a  part.  It  as  a  whole,  referred  only  to  past  pro- 
ceedings, including  the  re-arrest  of  Spurlock.  Upon  the  undis- 
puted facts  contained  in  the  article,  it  was  a  legitimate  subject  of 
discussion  whether  the  discharge  of  the  jury,  referred  to  in  it,  did 
not  in  law  operate  as  an  acquittal  of  Spurlock.  Wright  y.  State, 
5  Ind.  290;  8.  c,  61  Am.  Dec.  90;  Morgan  v.  State,  13  Ind.  215; 
Maden  t.  Emmons,  83  Ind.  331;  Adams  t.  State,  99  Ind.  244. 

The  publications  set  out  in  the  second  or  supplemental  informal 
tion  were  in  a  sense  sharp  criticisms  upon  the  assumed  delay  of  the 
court  in  taking  action  upon  Spurlock's  application  for  a  writ  of 
habeas  corpus,  but  they,  in  the  same  connection,  announced  some 
general  truths,  not  offensiye  to  any  court,  and  applicable  alike  to 
all  similar  cases. 

The  statement  that  Spurlock  was  a  poor  man  and  could ''  not  more 
the  powers  to  be  to  act,"  was  a  statement  of  doubtful  meaning,  in  the 
connection  in  which  it  was  used,  and  capable  of  a  construction  alike 
offansire  to  the  court  and  to  all  concerned  in  Spurlock's  imprison- 
ment; but  in  view  of  the  common  understanding  that  men  with 
means  possess  many  legitimate  adyantages  which  are  not  within  the 
reach  of  men  without  means,  and  can  hence  more  readily  command 
the  assistance  they  may  need  in  times  of  peril,  we  would  not  feel 
justified  in  inferring  that  Cheadle,  in  making  the  statement,  in- 
tended to  impute  either  corrupt  or  mercenary  motiyes  to  the  court 
The  reference  to  the  ''  powers  to  be  "  was  not,  in  any  eyent,  a  refer- 
ence capable  of  any  yery  definite  application,  and  was  in  a  strict 
sense  a  meaningless  phrase. 
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There  are  cases  on  record  from  which  an  inference  might  be 
drawn  that  the  statement  in  question  constituted  a  contempt,  as  it 
was  doubtless  considered  in  this  case,  but  it  must  be  borne  in  mind 
that  the  force  of  public  opinion  in  this  country,  in  fayor  of  the 
freedom  of  the  press,  has  of  late  greatly  restrained  the  courts  in  the 
exercise  of  their  power  to  punish  persons  for  making  disrespectful 
and  injurious  publications.  In  many  jurisdictions  statutes  have 
been  enacted  depriying,  or  assuming  to  depriye  the  courts  of  their 
power  in  that  respect.  Rapalje,  supra,  §  56.  Such  a  statute,  as 
applicable  to  the  courts  of  the  United  States,  was  enacted  by  Con- 
gress on  the  2d  day  of  March,  1831.    Rey.  Stats.  IT.  S.,  §  725. 

While  the  power  to  punish  when  contempts  are  really  committed 
is  one  which  ought  to  be  exercised  promptly  in  proper  cases,  yet  it 
is  in  many  respects  an  arbitrary  power,  and  hence  one  which  ought 
to  be  kept  within  prudent  limits.  This  is  particularly  the  policy 
of  the  law  in  regard  to  indirect  contempts.  Haskett  y.  Siaie,  51 
Ind.  176.  No  one  ought  to  be  found  guilty  upon  a  doubtful  charge 
of  indirect  contempt,  and  especially  so  in  a  case  in  any  manner  in- 
yolying  the  freedom  of  the  press. 

It  is  true  that  too  often,  under  the  guise  of  a  guaranteed  f reedom, 
the  press  transcends  the  limits  of  manly  criticism,  and  resorts  to 
methods  injurious  to  persons  and  tribunals  justly  entitled  to  the 
moral  support  of  all  law  abiding  citizens;  but  such  digressions  are 
not  always  unmixed  eyils,  and  it  is  only  in  rare  instances  that  legal 
proceedings  in  repressions  of  such  a  license  can,  with  propriety,  be 
resorted  to. 

When  such  a  digression  becomes  too  flagrant  to  be  disregarded,  a^ 
prosecution  for  libel  is  usually  the  most  appropriate  and  effectiye 
remedy.  In  such  a  prosecution  both  parties  go  before  a  jury  of 
the  country  on  terms  more  nearly  equal  than  they  can  relatiyely 
occupy  in  a  proceeding  for  the  punishment  of  an  alleged  contempt. 
Stuart  y.  People,  supra. 

These  considerations  lead  us  to  the  further  conclusion  that 
neither  one  of  the  publications,  herein  aboye  lastly  referred  to,  con- 
stituted a  contempt  of  the  authority  of  the  Olinton  Circuit  Court 
within  the  meaning  of  the  statutes  and  of  the  authorities  cited. 

In  a  case  like  this  a  motion  to  discharge  the  rule  to  show  cause, 
entered  in  the  first  instance,  tests  the  sufficiency  of  the  information 
upon  which  the  rule  was  based.  4  Bl.  Com.  286;  McOonnell  y» 
State,  46  Ind.  298;  2  Work's  Pr.,  §  1375. 
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Volnminoas  as  they  are,  we  have  set  oat  the  publications  con- 
sidered in  this  case  in  exlenso  simply  becaase  we  have  regarded  it 
as  impracticable  to  make  a  synopsis  of  them  which  would  fully 
display  their  general  scope  and  character,  and  intelligibly  present 
all  the  points  made  upon  them. 

The  judgment  is  rerersed,  and  the  cause  remanded,  with  instruc- 
tions to  discharge  the  appellant. 

Judgment  reversed  and  eauee  remanded. 


Thorn  v.  Wilson. 

(110  iDd.  886.) 

lAeemee —  to  eont^met  second  ttory  on  Ueentor^e  htdUUnf^. 

A  written  agreement  that  one  may  oonstract  a  second  story  on  another's  bnild- 
ing,  and  *'  haye  and  own  said  second  story  "  for  his  nse  perpetnallj,  oonfen 
no  interest  in  the  freehold. 

rpHE  opinion  states  the  case. 

R.  W.  Bailey  and  H.  J,  PaulM,  for  appellants. 
A.  Steele  and  R.  T.  St.  John,  for  appellees. 

Elliott,  C.  J.  This  controyersy  arises  out  of  the  following 
agreement: 

''  Know  all  men  by  these  presents,  that  we,  Jacob  Woollen  and 
Lawrence  McDonald,  of  Grant  county,  Indiana,  of  the  first  part, 
and  Ezra  N.  Oakley,  A.  B.  Williams  and  Gyrus  Winslow,  as  a 
committee  on  behalf  of  the  order  of  Freemasons,  parties  of  the  sec- 
ond part,  of  said  place,  do  hereby  coYenant  and  agree  as  follows, 
to-wit:  That  Jacob  Woollen  and  Lawrence  McDonald  agree,  for 
and  in  consideration  of  the  labor  to  be  performed  by  the  parties  of 
the  second  part  hereinafter  mentioned,  to  erect  and  complete  a 
building  as  far  as  putting  in  the  joists,  on  lot  No.  four,  block  No, 
three,  of  Baldwin's  addition  to  the  town  of  Fairmount,  Orant 
county,  Indiana,  the  aboye  to  be  of  the  following  dimensions: 
Twenty  feet  by  fifty  feet,  twelye  feet  story;  and  also  grant  and  al- 
low the  said  parties  of  the  second  part  to  build  and  complete  a  story 
twelye  feet  high,  twenty  feet  wide  and  fifty  feet  long,  on  the  top  of 
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the  above  mentioned  first  story  of  said  building,  to  have  and  own 
said  second  story  of  said  building  for  the  use  of  the  parties  of  the 
second  part  perpetually;  also,  a  stairway  in  the  south-west  comer  of 
said  building,  four  feet  wide;  and  the  parties  of  the  second  part 
hereby  agree,  for  and  in  consideration  of  the  use  and  ownership  of 
the  said  second  story  of  said  house,  to  build,  in  a  workmanlike 
manner,  the  said  second  story  and  complete  it,  and  also  to  build  and- 
complete  the  said  stairway." 

The  building  was  erected  by  the  parties,  and  the  second  story 
was  for  a  time  used  and  occupied  by  a  Masonic  lodge.  The  appel- 
lants claiin  as  grantees  of  Oakley,  Williams  and  Winslow,  and  con- 
tend that  their  grantors  acquired  the  ownership  of  the  second 
story  of  the  building  erected  under  the  contract,  and  that  their  in- 
terest was  assignable.  The  appellees,  on  the  other  hand,  contend 
that  the  grantors  of  the  appellants  acquired  no  right  of  ownership 
in  the  property,  but  acquired  a  mere  easement,  vesting  in  them  a 
right  to  perpetually  use  the  second  story  of  the  building,  and  that 
when  the  use  terminated  all  their  interest  in  the  building  was  gone, 
so  that  they  could  convey  none  by  deed. 

It  is  quite  clear  that  the  part  of  the  building  erected  by  the  ap- 
pellants' grantors  does  not  fall  within  the  rule  declared  in  Rogers  v. 
Cox,  96  Ind.  157;  s.  0.,  49  Am.  Rep.  152,  and  kindred  cases. 
This  is  so  because  the  contract  on  its  face  shows  such  an  annexa- 
tion to  the  freehold  as  to  make  it  impossible  to  separate  the  part 
erected  by  appellants'  grantors  without  a  partial  destruction  of  the 
other  part  of  the  building,  and  in  such  a  case  the  part  annexed  is 
regarded  as  part  of  the  freehold,  and  not  as  personal  property. 
1  Wash.  Real  Prop.  4. 

It  is  evident^that  the  instrument  relied  on  by  the  appellants  does 
not  convey  an  interest  in  the  land,  for  it  is  quite  clear  that  if  the 
building  should  be  totally  destroyed,  the  rights  of  the  appellants, 
and  of  their  grantors  as  well,  would  at  once  terminate. 

The  complaint  proceeds  upon  the  theory  that  the  appellants  are 
the  owners  of  the  real  estate,  and  on  this  theory  they  must  recover, 
or  not  recover  at  all.  It  is  an  elementary  rule  that  the  recovery 
must  be  upon  the  case  made  by  the  complaint,  and  as  the  special 
finding  shows  that  the  appellants  are  not  the  owners  of  the  land, 
or  any  part  of  it,  the  case  made  by  the  complaint  is  not  sustained. 
It  is  true  that  there  may  be  a  freehold  interest  in  part  of  a  build- 
ing.   1   Wash.  Real  Prop.  (6th  ed.)  18.     The  instrument  before' 
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US  howfeyer  grants  a  mere  use  and  not  a  proprietary  interest  in  the 
carpus  of  the  property,  and  apon  snch  a  grant  a  proprietary  interest 
in  the  real  estate  itself  cannot  be  recovered.  Whether  the  appellants 
might  maintain  an  action  to  establish  and  protect  an  interest  in  the 
building  in  the  natnre  of  an  easement,  is  not  the  question  before 
us  and  we  give  no  opinion  upon  it.  What  we  do  decide  is,  that  an 
action  to  recover  the  building  as  part  of  the  land  cannot  be  main- 
tained, for  where  a  mere  right  to  use  is  granted,  no  proprietary 
interest  in  the  corpus  of  the  land  is  conveyed. 

JudgmeiU  ajfirmstL 


MoEHorGBTAs  Y.  OxrsvrsQMAJL 
(uoind.  an.) 

tkidenee  —  trade  tuoffe, 

EvIdeDoe  is  admiflsible  to  show  the  Dsage  of  pftrtienlar  pork-paeken  not  to 
keep  the  prodoet  of  each  customer's  hogs  separate;  also  to  retain  certain  por- 
tions of  the  hogs  as  compensation;  also  to  show  that  the  term  "  product "  in 
that  business  has  a  known  peculiar  meaning,  and  does  not  include  those 
portions  of  the  hogs.* 

fpHE  opinion  states  the  case.    Theplaintiff  had  judgment  below. 

J.  Buchanan  and  Z.  Ferguson,  for  appellant. 

G.  W.  Orubhs,  M.  H.  Parks,  S.  Claypool,  W.  A.  JSMehum,  W. 
R,  Harrison  and  FT.  E.  McCord,  for  appellees. 

Mitchell,  J.  This  was  a  proceeding  to  review  a  judgment  re- 
covered by  Cunningham  and  others,  against  Momingstar,  in  the 
Morgan  Circuit  Court. 

[Omitting  minor  points.  ] 

After  the  plea  in  abatement  was  demurred  out,  the  defendant 
filed  answers  and  a  cross-complaint.  The  facts  put  forward  in  the 
special  answer  are  briefly:  That  during  the  season  of  1879-80, 
Henderson,  Parks  &  Co.  were  engaged  in  the  pork -packing  busi- 
ness, in  Martinsville,  Indiana.  While  so  engaged,  they  agreed 
that  if  the  defendant  would  purchase  and  deliver  fat  hogs,  at  their 
packing  house,  they  would  advance  the  money  to  him  to  make  pur- 

«8ee  Bu$quehanna  VwiSdiMT  Oq.y,  White,  ante,  p.  186. 
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ehases  from  time  to  time,  slaughter  the  hogs  when  pttrchaseld,  and  ^ 
delivered  to  them,  and  prepare  the  product  for  market,  and 
honestly  acconnt  for  and  deliver  such  product  in  good  merchant- 
able condition  upon  the  defendant's  order.  It  is  further  alleged 
that  Henderson,  Parks  &  Co.  were  also  to  sell  such  product  upon 
the  defendant's  order  and  account,  and  reimburse  themselves  out 
of  the  proceeds  for  the  money  they  should  advance.  In  pursuance 
of  this  agreement,  Henderson,  Parks  &  Co.  advanced  over  t25,000 
to  the  defendant.  With  this  and  other  funds  he  alleges  he  pur- 
chased twenty-five  hundred  and  fifty  head  of  fat  hogs,  and  delivered 
them  according  to  his  agreement.  After  the  hogs  had  been  pur- 
chased and  slaughtered,  Henderson,  Parks  &  Co.  represented  to  the 
defendant  that  owing  to  the  decline  in  the  market  the  product,^ 
if  sold  then,  would  not  be  suflScient  to  reimburse  them  for  the 
money  advanced,  and  proposed  that  if  the  defendant  would  execute 
the  note  and  mortgage  in  suit,  they  would  carry  the  defendant's 
product  until  there  should  be  a  rise  in  the  market.  The  note  and 
mortgage  were  executed  as  requested. 

The  answer  charges  that  Henderson,  Parks  &  Co.  had  appropria- 
ted a  large  number  of  the  defendant's  hogs  to  their  own  use;  that 
they  had  not  kept  the  product  of  his  hogs  separate  from  their  own 
and  others,  but  had  mingled  and  confused  the  defendant's  with 
their  own,  and  had  converted  large  quantities  of  it  to  their  own  use, 
of  which  facts  he  was  ignorant  at  the  time  he  executed  the  note  and 
mortgage  sued  on.  The  defendant  charges  that  the  yalue  of  his 
property  so  converted  was  in  excess  of  the  amount  of  the  note,  and 
that  hence  he  was  not  indebted  to  Henderson,  Parks  &  Co.  at  the 
time  the  note  and  mortgage  were  executed. 

The  facts  stated  in  the  cross-complaint  present  nothing  materially 
different  from  those  above  summarized.  After  replying  in  denial 
generally,  the  plaintiffs,  among  other  things,  replied  specially,  that 
it  was  part  of  the  agreement,  in  pursuance  of  which  the  defendant 
furnished  the  hogs  to  Henderson,  Parks  &  Co.,  that  the  hogs  fur- 
nished were  to  be  slaughtered  and  packed,  and  the  product  ac- 
counted for  in  kind  and  quality,  and  that  there  was  no  agreement 
to  keep  the  product  of  the  defendant's  hogs  separate  from  others 
similar  in  kind.  They  replied  further,  that  the  entire  product  of 
the  hogs  furnished  had  been  accounted  for,  and  that  it  was  insuffi- 
cient by  the  sum  of  $10,000  to  reimburse  Henderson,  Parks  &  Co., 
for  the  advances  made  under  the  contract. 
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Similar  ayerments  are  found  in  the  answer  to  the  cross-corn- 
plaint^  with  the  additional  averment,  that  it  was  part  of  the  agree- 
ment or  understanding  under  which  the  defendant's  hogs  were 
slaughtered,  that  the  product  was  to  be  accounted  for  in  kind  and 
quantity,  as  were  the  product  of  other  hogs  slaughtered  at  the 
pork-packing  house  of  Henderson,  Parks  &  Co.,  with  which  usage 
the  defendant  was,  and  had  been  long  before,  well  acquainted. 

Upon  the  issues  thus  made,  there  was  a  trial  by  a  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiffs  in  the  sum  of  18,000. 

During  the  progress  of  the  trial  the  plaintiffs  were  permitted  to 
prove  that  according  to  the  usual  course  of  business,  it  was  and 
always  had  been  the  usage  of  the  packing  house  of  Henderson, 
Parks  &  Co.  to  retain  certain  portions  of  hogs  packed  by  them, 
such  as  the  bristles,  feet,  fat  from  the  entrails,  and  other  offal,  as 
compensation  for  slaughtering  and  cleaning  the  hogs,  and  placing 
them  upon  the  hooks  to  cool,  and  afterward  cutting  them  up. 

Evidence  was  also  given  over  objection,  tending  to  prove  that 
the  usage  above  mentioned  was  the  common  usage  prevalent  in  other 
similar  packing  houses  in  the  State  of  Indiana,  and  that  the  reten- 
tion of  the  offal  was  but  reasonable  compensation. 

The  plaintiff  also  offered  evidence  tending  to  prove  that  the  term 
^'  product "  as  applied  to  the  pork-packing  business,  had  a  known 
meaning  peculiar  to  the  trade,  and  did  not  include  such  parts  of 
slaughtered  hogs  as  are  mentioned  abova  Other  evidence  involv- 
ing similar  principles  was  admitted. 

It  is  to  be  observed  that  the  contract,  out  of  which  the  contro- 
versy arose,  was  oral,  and  the  evidence  was  such  as  to  leave  the 
terms  and  meaning  of  the  agreement  ambiguous.  In  such  cases, 
evidence  of  the  known  and  usual  course  of  a  particular  trade  or 
business  is  competent,  with  a  view  of  raising  a  presumption  that 
the  transaction  in  question  was  according  to  the  ordinary  and  usual 
course  of  the  business  to  which  it  related.  Lyon  v.  Lenon,  106  Ind. 
567;  Mand  v.  Trail,  92  Ind.  521;  s.  0.,  47  Am.  Rep.  163;  Wattacej. 
Morgan,  23  Ind.  399;  Lonergan  v.  Stewart,  55  IlL  44;  Jonswn  v. 
I%amp8m,  97  N.  T.  642. 

It  is  not  essential  that  such  a  usage  should  be  shown  to  be  so 
ancient  ''  that  the  memory  of  man  runneth  not  to  the  contrary,^ 
nor  that  it  should  contain  all  the  other  elements  of  a  common-law 
custom,  as  defined  in  the  books.  1  Oooley  BL  Com*  76,  and 
note. 


214  INDIANA, 


Momingstar  ▼.  CimiiiBgluun. 


The  distinction  between  a  usage  of  trade  and  a  common-law  coa- 
tom  has  not  always  been  obserred.  A  custom  is  something  which 
has  by  its  universality  and  antiquity  acquired  the  force  and  effect 
of  law,  in  a  particular  place  or  country,  in  respect  to  the  fiubject- 
matter  to  which  it  relates,  and  is  ordinarily  taken  notice  of  without 
proof.  Thus  when  a  payee  indorses  his  name  on  the  back  of  a 
promissory  note,  the  law  by  force  of  a  pervading  and  uniyersal 
custom,  imports  a  well-recognized  contract  into  the  transaction. 
Smythe  v.  8coH,  106  Ind.  245;  Wails  y.  Bailey y  49  N.  Y.  464;  s.  c, 
10  Am.  Bep.  407;  Hurnih  y.  North,  40  Penn.  St  241;  Munn  y. 
Burch,  25  111.  21. 

Many  other  examples  of  such  customs  might  be  given.  They  are 
distinguishable  from  a  usage,  such  as  concerns  us  here.  Where  a 
usage  in  a  particular  trade  or  business  is  known,  uniform,  reason- 
able, and  not  contrary  to  law,  or  opposed  to  public  policy,  evidence 
of  such  usage  may  be  considered  in  ascertaining  the  otherwise 
uncertain  meaning  of  a  contract,  unless  the  proof  of  such  usage 
contradicts  the  express  terms  of  the  agreement.  This  is  so  even 
though  the  usage  be  that  of  a  particular  person,  provided  it  be 
known  to  the  parties  concerned,  or  provided  it  has  been  so  long 
continued,  or  has  become  so  generally  known  and  notorious  in  the 
place  or  neighborhood,  as  to  justify  the  presumption  that  it  must 
have  been  known  to  the  parties.  Carter  y.  Philadelphia  Goal  Oo., 
77  Penn.  St.  286;  Townsend  v.  Whitby,  5  Harr.  (Del.)  55;  Mc- 
Masters  v.  Pennsylvania  R,  Oo.,  69  Penn.  St.  374;  s.  c,  8  Am.  Bep. 
264;  Lawson  Usages,  40. 

Parties  who  are  engaged  in  a  particular  trade  or  business,  or  per- 
sons accustomed  to  deal  with  those  engaged  in  a  particular  business, 
may  be  presumed  to  have  knowledge  of  the  uniform  course  of  such 
business.  Its  usages  may  therefore  in  the  absence  of  an  agreement  to 
the  contrary,  reasonably  be  supposed  to  have  entered  into  and  formed 
part  of  their  contracts  and  understandings  in  relation  to  such  busi- 
ness, as  ordinary  incidents  thereto.  East  Tennessee,  etc.,  R.  Co.  v. 
Johnston^  75  Ala.  596;  8.  c,  51  Am.  Rep.  489;  Mooney  v.  Howard 
Ins.  Co.,  138  Mass.  375;  52  Am.  Rep.  277;  Florettce  Machine  Oo.  v. 
Daggety  135  Mass.  582;  FUtimmons  v.  Academy,  etc.,  81  Mo.  37; 
Cooper  v.  Kane,  19  Wend.  386;  s.  c,  82  Am.  Dec.  512;  Ktlton  ▼. 
Taylor,  11  Lea,  264;  s.  c,  47  Am.  Rep.  284;  7  Cent.  L.  J.  383. 

Thus  where  it  was  the  uniform  usage  of  a  firm  to  extend  a 
definite  credit,  on  the  sale  of  goods,  it  was  held  competent,  in 
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order  to  avoid  the  statute  of  limitations,  to  prove  such  usage,  and 
that  the  purchaser  knew  it.  Hursh  v.  Northj  supra.  So  in  Watts 
V.  Bailey,  supra,  it  was  held  competent  to  show  the  usage  of  plas- 
terers in  a  particular  place,  in  order  to  determine  the  method  of 
measuring  plastering  done  under  a  contract  which  stipulated  that 
a  certain  price  per  yard  should  be  paid.  See  also  Lowe  v.  Leh^ 
man,  15  Ohio  St.  179;  Hinton  v.  Locke,  5  Hill,  437;  Barton  y* 
McKdway,  2  Zab.  (22  N.  J.)  166;  Ford  v.  Tirrell,  9  Gray,  401; 
8.  c.^  69  Am.  Dec.  297. 

In  like  manner  it  is  competent  to  prove  that  the  words  in  which 
a  contract  is  expressed,  as  respects  the  particular  trade  or  business 
to  which  it  refers,  are  used  in  a  peculiar  sense,  and  different 
from  their  ordinary  import.  Jaqua  v.  Witham,  etc.,  Co.,  106  Ind. 
545;  Spartali  v.  Benecke,  10  C.  B.  212. 

The  evidence,  the  admission  of  which  is  complained  of,  was  not 
admitted  for  the  purpose  of  showing  a  custom  in  the  technical 
sense,  but  to  show  the  general  course  and  usage  of  the  business,  as 
it  was  conducted  by  Henderson,  Parks  &  Co.  and  others,  so  as  to 
authorize  the  presumption,  in  the  absence  of  a  special  contract, 
that  the  transaction  in  question  was  according  to  the  usual  course 
of  the  business  to  which  it  referred. 

There  was  evidence  tending  to  show  that  the  defendant  had 
knowledge  of  the  usage  in  question,  that  he  had  dealt  with  the 
firm  of  Henderson,  Parks  &  Co.,  in  respect  to  packing  and  slaugh- 
tering hogs  before.  It  was  also  shown  that  the  usage  was  reason- 
able, and  that  it  had  been  adopted  generally  by  packing  houses,  as 
the  only  practical  method  of  conducting  the  business. 

Where  the  only  practical  method  of  conducting  a  business,  such 
as  receiving  and  storing  wheat,  and  other  articles  of  commerce,  is 
to  render  to  each  bailor  the  amount  of  goods  stored,  in  kind  and 
•qaality,  it  is  not  a  conversion  of  the  goods  bailed,  if  the  bailee 
treat  them  according  to  the  known  and  usual  method  of  conduct- 
ing such  business.  To  constitute  a  conversion,  the  bailee's  dealing 
with  the  property  must  have  been  wholly  inconsistent  with  the 
contract  under  which  he  had  the  limited  interest.  Rice  v.  Nixon, 
97  Ind.  97;  8.  c,  49  Am.  Bep.  430;  Preston  v.  Withsrspoon,  10^ 
Ind.  457;  Pollock  Torts,  296. 

•  It  was  competent  therefore  in  the  absence  of  an  agreement  to 
the  contrary,  to  show  that  according  to  the  course  of  business  at 
their  pork-house,  Henderson,  Parks  &  Co.  did  not  keep  the  pro- 
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dact  of  each  oustomer's  hogs  separate,  bat  that  they  acooanted  in 
kind,  quantity  and  quality  to  each,  according  to  known,  reasonable 
and  recognized  rules. 

The  other  evidence  in  respect  to  the  usage,  in  pursuance  of  which 
certain  ofEal  was  retained  as  compensation,  was  also  properly  ad- 
mitted. The  judgment  it  affirtnsd,  taitk  eatts. ' 


Stephsksok  v.  Statb. 

(UOlDd.  868.) 

(Mminallaiw — homieute — evidence — reioHve  eirength  ofpanrUee^epMone'^ 

ree  gestm — iubiequefU  ekUemenU. 

On  a  trial  for  homicide,  claimed  to  baye  been  in  self-defense,  it  Lb  proper  to 
show  the  relatiye  strength  of  the  deceased  and  defendant,  by  facts  as  to  the 
sise,  muscular  dcTelopment,  activity,  apparent  health,  results  of  tests  of 
strength,  etc.,  but  the  opinions  of  non-expert  witnesses  are  not  competent. 

Statements  concerning  an  encounter  made  by  a  party  to  it,  after  he  has  been 
zemoTcd  to  the  office  of  a  physician  for  surgical  attention,  and  in  the  ab- 
sence of  the  other  combatant,  are  not  admissible  as  part  of  the  ree  geetm,* 

CONVICTION  of   manslaughter.      The  head-note  states  the 
points. 

W.  R.  Moore,  J.  0.  Suit  and  0.  S.  Wesner,  for  appellant 
J.  r.  Kent  and  W.  A.  Stdby,  for  State. 

ZoLLABS,  J.  Appellant  was  charged  in  the  indictment  with 
haying  committed  murder  in  the  first  degree. 

He  was  convicted  of  voluntary  manslaughter,  and  sentenced  to 
the  State  prison  for  a  term  of  twelve  years. 

[Omitting  minor  points.] 

Before  proceeding  to  an  examination  of  the  second  question  dis- 
cussed by  counsel,  it  should  be  stated  that  the  mortal  wound  was 
inflicted  in  a  combat,  and  that  the  claim  on  the  part  of  appellant 
is,  that  he  inflicted  the  wound  in  self-defense. 

Samuel  Carson  was  called  as  a  witness  in  behalf  of  appellant.  To 
the  following  questions  he  made  the  following  answers:  ''Q.  How 

•  See  notes,  58  Am.  Rep.  565;  47  Am.  Rep.  68;  87  Am.  Rep.  88. 
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long  did  yon  know  Thomas  Hardcsty?  A.  Only  probably  three 
jean;  two  or  three  years.  Q.  Were  yon  with  him  frequently? 
A.  Aboat  as  muoh  as  four  or  five  times  a  year.  Q.  Ton  may  de^ 
4cribe  him  to  the  jury,  as  to  the  general  appearance  of  the  man, 
and  what  kind  of  a  man  he  was  physically?  A.  He  was  quite  good 
in  statnie;  a  good-looking  man;  I  would  call  him  over  the  average 
sixe  of  men;  a  man  I  consider  would  weigh  185  or  190  pounds. 
Q.  You  may  state  the  kind  of  a  man  he  was  physically  as  to 
strength,  how  he  was  made,  and  the  character  of  his  flesh,  if  you 
know?  A.  He  was  a  good,  strong,  robust  man;  a  muscular  man. 
Q.  Were  yon  acquainted  with  the  defendant  Stephenson?  A.  Yes, 
m.  Q.  How  long  have  you  been  acquainted  with  him?  A.  A 
year  or  eighteen  months.  Q.  How  often  have  yon  seen  him  in  the 
last  year?    A.  I  have  seen  him  three  or  four  times." 

Following  the  above  questions  and  answers,  appellant's  counsel 
propounded  to  the  witness  this  question:  '^Were  you  acquainted 
with  Mr.  Stephenson  (appellant)  and  Mr.  Hardesty  (the  deceased) 
suflBciently  to  have  an  opinion  as  to  the  relative  strength  of  each 
of  the  parties?"  Upon  objection  by  counsel  for  the  State,  appel- 
lant's counsel  announced  that  they  proposed  to  prove  by  the  wit- 
ness, in  response  to  the  question,  that  it  would  be  difiScult  to  find 
a  man  among  a  thousand  to  compare  favorably  with  Hardesty  in 
.strengthy  judging  from  his  appearance,  in  make  of  limbs,  chest  and 
constitution;  that  he  ''was  as  well  muscled  and  as  well  made"  as 
any  man  the  witness  knew;  that  appellant  was  the  taller  man  of 
the  two,  but  very  frail  in  strength;  that  he  has  a  long,  sinewy  arm, 
but  no  power  back  of  it;  that  in  his  (the  witness')  opinion,  Har- 
-desty  was  by  far  the  abler  man  in  any  kind  of  a  contest. 

The  court  sustained  the  objection  to  the  question,  and  ruled  out 
the  offered  testimony.  Appellant's  counsel  contend  that  it  was 
•competent  for  the  witness  to  give  his  opinion  of  the  relative 
.strength  of  the  two  parties. 

It  was  doubtless  competent  for  appellant  to  show,  in  a  proper 
mode,  the  relative  strength  of  the  parties,  but  we  think  that  it  was 
not  competent  for  the  witness  to  give  his  opinion  upon  that  question. 

It  will  be  observed  that  the  witness  had  already  given  the  weight 
of  Hardesty,  and  stated  that  he  was  a  robust,  muscular  man.  It 
will  be  observed  also  that  he  had  been  acquainted  with  appellant 
bat  for  a  year  or  eighteen  months,  and  had  seen  him  but  three  or 
four  times  during  the  year  preceding  the  trial. 
Vol.  LIX  —  28 
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He  did  not  state  that  he  had  ever  seen  the  parties,  or  either  of 
them,  test  or  exhibit  their  strength  in  any  contest  or  otherwise. 
He  was  therefore  ill  prepared  to  form  or  express  an  opinion  of 
the  relative  strength  of  the  parties,  if  opinions  by  a  non-expert  wit* 
ness  upon  that  subject  were  competent  in  any  case.  There  are  gen- 
eral statements  to  be  found  in  the  books,  to  the  effect  that  non- 
expert witnesses  may  give  their  testimony,  if  they  first  state  the 
facts,  but  such  general  statements  are  not  to  be  underatood  as  stat- 
ing the  rule  to  be,  that  such  witnesses  may,  in  all  cases,  give  their 
opinions  after  stating  the  facts.  If  that  were  so,  the  rule  allowing 
opinion  testimony  would  be  the  general  rule,  and  not  one  of  the  ex- 
ceptions, as  it  is,  to  the  general  rule  which  requires  that  witnessea 
shall  state  facts  and  not  conclusions  or  opinions. 

That  non-expert  witnesses  may  give  an  opinion  at-  all  is  the  rule 
of  necessity  and  outside  of  the  general  rule.  When  the  case  is 
one  in  which  all  the  facts  can  be  presented  to  the  jury,  then  no 
opinion  can  be  given,  because  the  jury  are  better  qualified  than  the 
witness  to  form  conclusions.  There  are  cases  where  the  witness 
cannot  put  before  the  jury  in  an  intelligible  and  comprehensive 
form  the  whole  ground  of  his  judgment  or  opinion.  In  such  cases, 
after,  and  not  until  after,  the  witness  has  stated  all  the  facts  that 
it  is  possible  to  state,  he  may,  from  the  necessity  of  the  case,  give 
an  opinion.  When  questions  as  to  the  condition  of  the  mind  and 
body  are  the  questions  in  issue,  there  are  often  many  things  in  the 
acts,  deportment  and  appearance  of  the  party,  which  create  a  fixed 
and  reliable  judgment  in  the  mind  of  the  observer  that  cannot  be 
conveyed  in  words  to  the  jury.  That  a  person  appears  to  be  sick, 
sane  or  intoxicated,  may  well  be  known  by  observation,  and  yet 
there  is  no  way  to  describe  the  appearance  except  by  the  words  that 
necessarily  embody  the  conclusion  reached  by  observation .  In  such 
and  like  cases,  the  rule  of  necessity  allows  a  witness  to  give  an 
opinion.  See  EvansviUe,  etc.,  R,  Co.  v.  FUzpairick,  10  Ind.  120; 
Loshbaugh  v.  Birdsell,  90  Ind.  466;  Tosi  v.  Oonroy,  92  Ind.  464; 
8.  c,  47  Am.  Bep.  156;  CfLrthage  Tump.  Co.  v.  Andrews,  102  Ind. 
138  (142);  8.  c. ,  52  Am.  Bep.  653;  Bennett  v.  Meehan,  83  Ind.  566; 
8.  c,  43  Am.  Bep.  78;  State  y.  Williams,  67  N.  0. 12;  Lawson  Ex. 
and  Opin.  Ev. ,  p.  3,  rule  4. 

There  is  nothing  in  the  cases  decided  by  this  court,  cited  by 
counsel  for  appellant  in  conflipt  with  what  we  have  said  above,  nor 
that  su{)ports  the  contention  that  it  was  competent  for  the  wit- 
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nesB,  Carson,  to  give  his  opiDion  of  the  relative  strength  of  the 
parties. 

In  JvfftTwnwUe  R.  Go.  v.  Lanham,  27  Ind.  171,  the  witness  wa» 
treated  as  an  expert.  In  the  case  of  OUy  of  IndianapolU  v.  Huffer, 
30  Ind.  235,  the  witness  really  stated  a  fact.  In  the  case  of  HoUen 
T.  Board,  etc.,  55  Ind.  194,  the  witness  had  peculiar  qaalifications, 
and  testified  as  to  valnes,  and  thus  the  case  was  within  another 
exception  to  the  general  rale.  In  the  cases  of  Leach  y.  Prebftery 
39  Ind.  492,  and  iSiaie  v.  NewKn,  69  Ind.  108,  it  was  held  that  non- 
expert witnesses  may  give  opinions  as  to  the  sanity  or  insanity  of  a 
person,  first  stating  the  facts,  so  far  as  possible,  upon  which  the 
opinions  are  based. 

Sach  evidence  is  an  exception  to  the  general  rale,  and  so  far  as 
any  reason  has  been  assigned  for  its  admission,  it  has  generally  been 
made  to  rest  upon  the  ground  of  necessity,  it  being  impossible  for 
the  witness  to  describe  in  words  to  the  jury  the  particular  appear- 
ance, acts,  gestnres,  etc.,  of  the  person,  which  contribute  to  a  firm 
conyiction  that  he  is  sane  or  insane. 

Section  69  of  Wharton's  Oriminal  Evidence,  cited  by  counsel  for 
appellant,  contains  nothing  more  than  that  in  a  case  of  homicide, 
where  the  claim  is  that  it  was  committed  in  self-defense  it  is  com- 
petent to  proye  that  the  deceased  *'  was  armed  with  enormous 
bodily  strength  and  desperate  rage." 

The  manner  in  which  such  proof  is  to  be  made  is  not  there  stated, 
nor  is  it  held  in  any  of  the  cases  cited  by  the  author,  that  it  may  be 
made  by  the  opinions  of  non-expert  witnesses. 

At  sections  459  and  460,  of  the  same  work,  also  cited  by  counsel, 
the  author  says:  ''  Opinion,  so  far  as  it  consists  of  a  statement  of 
an  effect  produced  on  the  mind,  becomes  primary  evidence,  and 
hence  admissible  whenever  a  condition  of  things  is  such  that  it  can 
not  be  reproduced  and  made  palpable  in  the  concrete  to  the  jury. 
Eminently  is  this  the  case  with  regard  to  noises  and  smells;  to  ques- 
tions of  identification,  where  a  witness  is  allowed  to  speak  as  to  his 
opinion  or  belief,  and  to  the  question  whether  a  party  belieyed  him- 
self at  the  time  to  be  in  great  danger  of  death.  This  is  also  the 
case  as  to  matters  with  which  the  witness  is  specially  acquainted, 
but  which  cannot  be  specifically  described.  Thus  a  witness  has 
been  permitted  to  testify  that  *  *  *  a  third  person  was  sick  or 
disabled;  that  the  defendant  (or  the  deceased  in  cases  of  homicide) 
was  of  fierce  temper  and  great  strength." 
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The  general  statement  of  the  rule  and  the  reason  for  it  are  correctly 
given  by  the  author.  In  support  of  the  statement  that  the  witness 
may  give  as  his  opinion  that  the  deceased  was  of  fierce  temper  and 
great  strength,  but  one  case  is  cited,  and  that  is  the  case  of  8iaU 
T.  Knappf  45  N.  H.  148.  It  may  be  that  a  witness  who  was  suffi- 
ciently acquainted  with  the  deceased  may  state  that  he  was  a  person 
of  fierce  temper,  but  in  our  judgment  he  should  not  be  allowed  to 
give  his  opinion  of  the  relative  strength  of  the  deceased  and  the 
defendant.  The  case  cited  by  the  author  does  not  hold  that  the 
43trength  or  relative  strength  of  a  person  may  be  established  by  the 
opinions  of  witnesses.  The  defendant  being  charged  with  rape, 
it  was  held  that  his  strength  to  overcome  resistance  was  material. 
In  proof  of  that,  the  witnesses  did  not  give  their  opinions,  but 
detailed  exhibitions  of  strength  on  his  part,  as  that  on  one  occasion, 
as  detailed  by  one  witness,  he  carried  a  barrel  of  flour  in  a  certain 
way,  down  several  stairs  or  steps,  into  a  cellar;  that  he  had  carried 
a  barrel  of  sugar  a  certain  distance,  and  seemed  to  carry  them 
easily;  that  on  one  occasion  he  had  put  one  or  more  persons  out  of 
his  tavern  house.  Another  witness  testified  that  he  had  had  a  con- 
test with  the  defendant,  and  was  overcome  by  his  strength,  stating 
at  the  same  time  the  amount  that  he  (the  witness)  was  able  to  lift; 
that  he  had  seen  the  defendant  load  wood  upon  cars,  and  that  he 
was  an  active  man.  Another  witness  testified  that  he  had  had  a 
scuffle  with  the  defendant,  and  was  overcome  by  him,  giving  at  the 
same  time  his  own  weight  as  170  pounds,  and  the  amount  he  was 
able  to  lift.  Another  witness  stated  that  he  had  seen  the  defendant 
eject  a  man  from  a  house,  in  quelling  a  disturbance,  and  described 
the  man  and  the  manner  in  which  he  was  put  out.  In  speaking  of 
that  testimony,  the  court  said:  ''The  testimony  of  Glazier  and 
others,  as  to  the  exhibition  of  strength  by  respondent  in  his 
encounters  with  others,  we  think  was  admissible.  It  is  true  that 
the  strength  put  forth  on  those  occasions  was  not  capable  of  exact 
measurement,  as  in  the  case  of  raising  a  known  weight;  but  it  might 
nevertheless  afford  better  means  of  judging  of  his  capacity  of  over- 
coming such  resistance  as  the  prosecutrix  might  have  offered, 
especially  when  the  size  and  strength  of  the  persons  with  whom  he 
struggled  were  shown.  Of  course  such  testimony  would  not  show 
respondent's  exact  strength,  but  it  might  tend  legitimately  to  show 
that  he  possessed  ordinary,  or  more  than  ordinary  strength,  and  the 
court  could  not  say  that  to  make  out  either  would  not  be  material.'' 
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It  is  thus  made  apparent  from  an  examination  of  the  case,  that  the 
opinions  of  witnesses  as  to  the  strength  of  the  defendant  were  neither 
called  for  nor  given,  and  that  the  conrt  did  not  hold  or  intimate 
that  snch  opinions  are  competent. 

The  case  of  Cooper  v.  StaUy  23  Tex.  331,  also  cited  by  counsel 
for  appellant,  lends  no  aid  at  all  to  their  positions.  After  announc- 
ing the  rule  that  witnesses  can  give  their  opinions  only  in  cases 
where  it  is  impossible  to  lay  the  facts  before  the  jury,  it  was  there 
held  that  it  was  not  competent  for  a  witness  to  give  it  as  his  opinion 
that  the  fatal  shot  was  fired  from  a  horse  or  some  other  elevation. 

In  speaking  of  cases  where  the  opinions  of  witnesses  may  be 
received,  the  court,  amongst  other  things,  said:  ^'  In  all  these  cases 
the  opinion  of  the  witness  is  received,  because  the  facts  which  con- 
stitute the  cause,  from  which  the  opinion  proceeds,  as  an  effect, 
cannot  themselves  be  presented  or  communicated  to  the  mind  of  a 
jary,  so  as  to  impart  to  them  the  knowledge  which  the  witness 
actually  posesses.'' 

And  again:  '^  It  is  because  witnesses  have  a  knowledge  of  things 
about  which  they  speak,  and  have  acquired  that  knowledge  in  a 
manner  which  cannot  be  communicated,  or  from  facts  incapable, 
in  their  very  nature,  of  being  explained  to  others,  that  they  may 
state  what  they  know,  in  the  best  way  they  can.  This  best  way  is, 
by  giving  in  the  form  of  an  opinion,  that  which  cannot  be  put  in 
the  form  of  explanation  or  narration.^' 

In  the  case  of  Brownell  v.  PidopUy  38  Mich.  732,  cited  by  counsel, 
it  was  said:  ''  The.  witnesses  who  were  examined,  or  offered  for  ex- 
amination, and  whose  testimony  was  excluded  as  inadmissible, 
were  personally  familiar  with  both  parties  and  capable  of  forming 
opinions  about  their  relative  strength,  tempers,  and  other  personal 
qualities,  not  capable  of  any  description  except  by  opinion.  We 
think  this  testimony  should  have  been  received  and  not  struck  out. 
Hurd  V.  PeopUy  25  Mich.  405.'* 

The  above  is  the  whole  of  the  case,  both  in  the  way  of  statement 
and  decision,  as  to  the  competency  of  opinion-evidence,  upon  the 
question  of  strength  of  the  parties. 

It  will  be  observed  that  the  questions  of  the  tempers  and  other 
qualities  of  the  parties  are  grouped  with  the  question  of  theit 
strength.  What  the  ''other  qualities''  in  question  may  have  been 
18  not  apparent*  It  may  be  that  those  qualities,  as  the  tempers  of 
the  parties,  could  not  be  described  except  by  opinion,  but  we  do 
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not  think  that  the  same  can  be  said  as  to  the  strength  of  the  par- 
ties. The  case  cited  gives  no  support  at  all  to  the  proposition  that 
a  witness  may  give  his  opinion  of  the  relative  strength  of  parties 
in  a  case  of  homicide.  Such  a  question  was  neither  made  nor  de- 
'cided  in  that  case.  All  that  was  there  decided  is,  that  in  that 
'Case,  where  the  defendant  claimed  to  have  acted  in  self-defense,  he 
had  a  right  to  show  that  the  deceased  was  a  man  of  high  temper 
and  quarrelsome  .disposition.  It  was  not  there  stated  that  as  to 
those  qualities  even  a  witness  might  give  his  opinion.  As  to  the 
mode  of  such  proof,  nothing  was  said  or  decided. 

If  the  Michigan  case  may  be  said  to  amount  to  a  holding  that 
witnesses  may  give  their  opinions  of  the  relative  strength  of  the 
parties  in  a  case  like  this,  the  case  of  Cook  v.  State,  24  N.  J.  L. 
.843,  852,  may  be  set  over  against  it,  where  in  a  case  somewhat 
.similar,  the  Supreme  Court  of  that  State  said:  ''It  was  a  mere 
question  of  relative  strength  or  mechanical  possibility,  which  an 
athlete  or  a  mechanic  could  have  answered  as  well  as  a  physician, 
4ind  every  man  upon  the  jury  as  well  as  either. '^ 

It  is  not  perceivable  to  us  upon  what  correct  and  legal  theory  the 
witness,  Carson,  a  non-expert  witness  in  the  case  before  us,  could 
lye  allowed  to  give  his  opinion  of  the  relative  strength  of  the  parties. 
There  is  no  ground  upon  which  such  testimony  could  be  admitted, 
^unless  it  is  upon  the  ground  of  necessity.  But  we  can  think  of 
nothing  that  could  in  any  way  aid  the  witness  in  the  formation  of 
4in  opinion  upon  that  subject,  that  he  might  not  have  conveyed  to 
the  jury  in  words.  He  had  already  informed  t^e  jury  that  Hard- 
esty  was  a  large,  robust  and  muscular  man.  If  he  knew  it  to  be  a 
fact,  he  might  have  informed  the  jury  that  one  of  the  parties  was 
clumsy,  and  the  other  active.  If  Hardesty  seemed  to  be  in  more 
robust  health  than  appellant,  he  could  have  stated  that  to  the  jury. 
He  could  have  given  the  weight  and  described  the  build  of  appel- 
lant, who  was  before  jury.  If  he  had  ever  seen  a  test  of  the 
strength  of  the  parties  in  any  kind  of  contest  or  otherwise,  he 
'Could  have  informed  the  jury  of  the  result.  There  could  have  been 
nothing  about  the  appearance  of  the  parties  indicative  of  strength, 
that  he  might  not  have  readily  described  to  the  jury.  Indeed  the 
•offer  by  counsel  shows  that  the  opinion  of  the  witness,  if  he  had 
any,  was  based  upon  the  appearance  of  Hardesty  ^'  in  make  of  limbs 
and  chest,^  and  development  of  muscle,  all  of  which  might  have 
been,  and  in  the  main  had  been,  described  by  the  witness. 
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Not  to  extend  the  opinion  further  upon  this  branch  of  the  case, 
we  are  satisfied  that  the  court  did  not  err  in  rejecting  the  opinion 
of  the  witness  us  to  the  relative  strength  of  the  parties.  ' 

Appellant  and  Ilardesty  had  a  difficulty  and  fight  in  a  saloon. 
Appellant  inflicted  the  mortal  wound  with  a  knife.  His  claim  be- 
low was,  and  is  here,  that  he  was  acting  in  self-defense.  After  ap- 
pellant had  left  the  saloon,  Hardesty  was  helped  from  the  saloon 
to  a  physician's  office,  upstairs  and  a  few  doors  distant.  After  he 
had  been  taken  to  the  physician's  office,  Jacob  Aughe  went  there 
and  had  a  conversation  with  him. 

Appellant  called  Aughe  as  a  witness,  and  asked  him  to  give  any 
statements  that  Hardesty  made  to  him  or  to  others  in  the  office, 
in  reference  to  the  difficulty  with  appellant. 

In  response  to  an  inquiry  by  the  court,  counsel  for  appellant 
answered  that  tliey  did  not  offer  the  statements  as  dying  declara-' 
tions.     They  made  the  following  offer: 

"  We  offer  to  prove  by  this  witness,  in  response  to  this  question, 
that  immediately  after  the  occurrence  and  before  any  thing  had 
been  done  toward  dressing  the  wound,  he  went  to  the  doctor's  office, 
and  that  he  assisted  m  taking  off  his  clothes  and  helped  to  dress  the 
wound;  that  when  he  first  went  up  he  said  to  Hardesty,  *■  How  do 
you  do,  Tom.'  He  said,  '  How  do  yon  do,  Jake.'  Then  he  said, 
'Are  you  hurt  bad?'  Hardesty  said,  'I  am  not.'  Witness  then 
said  to  him,  '  Do  you  feel  bad? '  Hardesty  said,  *  No,  only  I  would 
like  to  go  down  and  lick  him  yet.  They  did  me  a  wrong  there.  If 
they  had  let  me  alone,  I  would  have  killed  him.'  That  the  doctor 
said  to  him  he  was  afraid  it  was  fatal;  that  at  the  same  time  he, 
witness,  heard  a  party  ask  him  what  started  the  trouble,  and 
Hardesty  said,  *  It  didn't  make  any  difference  about  that,  at  all, 
what  started  the  trouble,'  and  refused  to  tell  what  started  it.  And 
they  asked  him  if  Stephenson  hit  him  first,  and  he  said,  'He  didn't.' 
He  said,  '  I  knocked  him  down  first.'" 

These  statements  were  not  offered  as  dying  declarations,  and  could 
not  have  been  admitted  as  such  if  they  had  been  so  offered,  for  the 
reason  that  Hardesty,  at  the  time,  had  no  apprehension  of  death. 
The  offered  evidence  was  therefore  mere  hearsay,  and  not  admissible 
unless  Hardesty's  statements  were  a  part  of  the  tm  gestm,  and  ad- 
missible as  original  evidence.  Just  how  much  time  elapsed  between 
the  cutting  and  the  end  of  the  fight,  and  the  call  of  Aughe  at  the 
jAysician's  office,  is  not  definitely  stated  by  any  of  the  witnesses. 
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After  appellant  had  left  the  saloon^  some  little  time  was  spent  in 
examining  the  extent  of  the  cuts,  and  in  persuading  Hardesty  that 
he  ought  to  go,  or  be  taken,  to  a  physician,  ^o  the  time  thus  con- 
sumed should  be  added,  at  least,  the  time  necessary  to  get  Hardesty 
from  the  saloon  to  the  physician's  office.  The  time  is  not  always  so 
essential,  but  in  order  to  make  such  declarations  competent,  they 
must  be  a  part  of  the  rM  ^68/eB,  and  will  not  be  admitted  if  they 
consist  simply  of  narrations  or  statements  of  a  past  occurrence  or 
transaction. 

The  declarations  of  Hardesty  to  Aughe  were  subsequent  to  the 
occurrence  to  which  they  related,  subsequent  to  a  conversation  be- 
tween Hardesty  and  others  in  the  saloon  after  the  occurrence  and 
the  departure  of  appellant,  and  were  made  in  the  absence  of  appel- 
lant. Under  our  cases,  and  the  weight  of  authority  elsewhere,  they 
were  not  competent,  because  not  so  connected  with  as  to  be  in  any 
way  a  part  of  the  occurrence.  Binns  v.  StcUe,  57  Ind.  46;  8.  c,  26 
Am.  Rep.  48;  Bland  v.  State,  2  Ind.  608;  Wheeler  y.  State,  14  Ind: 
573;  Dukee  y.  State,  11  Ind.  557;  s.  c,  71  Am.  Dec.  370;  CTieek  y. 
State,  35  Ind.  492;  Jones  y.  State,  71  Ind.  66;  Doles  y.  State,  97  Ind. 
555;  Montgomery  y.  State,  80  Ind.  338  (344);  s.  c,  41  Am.  Bep. 
815;  Whart.  Crim.  Ey.,  §§  262-266,  inclusiye;  People  y.  Ah  Lee, 
60  Cal.  85. 

The  case  last  cited  is  yery  similar  to  the  case  before  us.  In  that 
case  it  was  held,  after  a  full  discussion  and  examination  of  the 
authorities,  that  the  declarations  of  the  wounded  man,  made  on  his 
way  to  and  in  a  store-room,  to  which  he  ran  immediately  after 
receiying  the  wound,  and  after  i;he  assailant  had  fled,  were  not  a  part 
of  the  res  gestm,  and  hence  not  competent  evidence. 

Judgment  reversed,  with  instructions  to  the  court  below  to  sus- 
tain appellant's  motion  for  a  new  trial. 

The  clerk  will  make  the  proper  order  for  the  return  of  the  appel- 
lant. 

Judgment  reversed. 
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Highway -- (Mruetion — aJtmUing  owner — d<vmage», 

A  loft-owner,  whoee  title  extends  only  to  the  middle  of  a  highwaj  forty  liset 
wide,  cannot  maintain  an  action  for  damages  by  an  nnlawf nl  obstmctioii 
eleven  feet  wide,  on  the  opposite  side  of  the  center,  caused  by  the  construc- 
tion thereon  of  a  railway  embankment,  the  only  effect  of  which  is  to  render 
to  his  property  more  difficult  and  inconvenient,  and  to  force  the  travel 
to  his  lot. 


ACTION  for  injury  to  real  estate.     The  opinion  states  the  ease. 
The  plaintiff  had  judgment  below. 

a  W.  Fairbanks,  B.  Harrison,  W.  H.  H.  Miller  and  /•  B. 
Elan,  for  appellant. 

R.  HiU  and  R.  N.  Lamb,  for  appellee. 

MiTCHBLL,  J.  Eberle  sued  the  railway  company  for  an  alleged 
injury  suffered  by  him,  as  the  owner  of  a  lot,  upon  which  he  had 
his  homestead,  in  one  of  the  additions  to  the  city  of  Indianapolis. 
He  complains  that  the  company  has  erected  an  embankment  in 
front  of  his  lot,  and  that  it  occupies  a  part  of  the  highway  with  its 
track,  oyer  which  its  engines  and  cars  are  operated,  and  that  such 
occupation  renders  access  to  his  property  ditfiuult  and  inconrenient, 
and  otherwise  damages  and  depreciates  its  value.  He  prayed  for 
damages,  and  for  an  injunction. 

The  special  findings  of  the  court  present  a  case  like  this:  The 
plaintiff  was  the  owner  of  a  lot  forty-six  feet  in  width,  fronting  on 
a  highway  forty  feet  wide.  This  highway  had  been  by  due  author- 
ity converted  into  a  gravel  road,  and  was  known  us  the  '^Pendle- 
ton Pike."  The  plaintiff's  lot  abutted  upon  the  south-east  side  of 
the  highway,  and  was  occupied  by  him  as  a  residence  prior  to  the 
grievances  complained  of.  Before  the  occupation  of  the  highway 
by  the  railroad,  the  surface-water  falling  and  running  thereon  was 
conducted  along  the  north-west  side  thereof,  by  means  suitable  for 
that  purpose,  so  that  it  was  prevented  from  flowing  upon  the  plain- 
tiff's lot.  In  the  spring  of  1882,  the  railway  company,  without 
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making  or  tendering  any  compeneation  to  the  plaintiff,  entered 
i^pon  the  north-west  side  of  the  highway,  opposite  the  plaintiff's  lot, 
and  erected  an  embankment  of  earth,  eleven  feet  wide  and  five  and 
one-half  feet  in  height,  along  the  entire  front  of  the  lot.  The  em- 
bankment so  erected  was  a  continuation  or  widening  of  an  existing 
embankment  theretofore  made  by  the  Olereland,  Oolnmbos,  Cin- 
cinnati and  Indianapolis  Railroad  Company,  whose  track  runs  par- 
allel with  that  of  the  Indiana,  Bloomington  and  Western  railroad 
for  the  distance  of  half  a  mile  or  more.  Upon  the  embankment  so 
widened  and  constructed  the  defendant  has  laid  its  track,  oyer 
which  it'  has  erer  since  operated  its  engines  and  cars.  By  means 
of  the  defendant's  roadway  so  constructed,  the  highway  is  perma- 
nently obstructed  to  the  extent  of  eleyen  feet  in  width,  along  the 
north-west  side  thereof,  thereby  reducing  it  to  the  width  of  twenty- 
nine  feet  along  the  front  of  plaintiff's  lot,  thus  forcing  the  travel 
over  the  highway  toward  the  plaintiff's  premises,  and  rendering  in- 
gress and  egress  to  and  from  the  same  more  difficult  and  inconve* 
niont.  The  construction  of  the  embankment  has  also  destroyed 
the  means  theretofore  provided  for  carrying  off  the  water  along  the 
north-west  side  of  the  highway,  thereby  causing  the  surfaoe-watei 
to  be  thrown  upon  the  plaintifiF's  lot,  and  into  his  oeUar.  The  occu- 
pation of  the  highway  in  the  manner  described,  and  the  reduction 
of  its  width  from  forty  to  twenty-nine  feet,  have,  as  the  court  finds, 
damaged  and  depreciated  the  vaJue  of  the  piaintifPs  property  to  the 
amount  of  t500.  He  has  sustained  additional  damages,  amounting 
to  $10,  on  account  of  the  flooding  of  his  cellar  and  premises. 

Upon  the  foregoing  facts  the  court's  conclusions  of  law  were 
that  the  occupation  of  the  street  by  the  railroad  was  wrongful  and 
unlawful,  and  that  the  plaintiff  was  entitled  to  recover  ''  five  hun- 
dred dollars  in  damages  for  the  permanent  injury  to  the  real  estate, 
by  reason  of  the  defendant's  entering  upon  and  appropriating  eleven 
feet  off  the  north-west  side  of  the  highway,"  and  by  reason  of  the  con- 
struction of  the  embankment  and  railroad  track,  and  running  engines 
and  cars  thereon,  and  the  consequent  narrowing  of  the  street  to 
twenty-nine  feet.  As  a  further  conclusion,  the  court  stated  that 
the  plaintiff  was  entitled  to  recover  the  additional  sum  of  $10, 
for  damages  sustained  up  to  the  commencement  of  the  suit 
on  account  of  flooding  of  his  premises  with  surface-water. 

The  question  for  decision,  although  presented  by  intermediate 
rulings,  may  be  conveniently  considered  and  disposed  of  upon  the 
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«xoeption8  to  the  conclasions  of  law.  Having  found  that  the  phun- 
tifPs  lot  abnts  upon  the  fiouth-easty  and  that  the  unlawful  obstruo^ 
tion  complained  of  is  the  occupation  of  eleren  feet  in  width  along 
the  north-west  side  of  the  highway,  since  the  line  of  the  plaintiff's 
lot  did  not  in  any  event  presumably  extend  beyond  the  center  of 
the  highway,  it  necessarily  follows  that  the  amount  allowed  by  the 
court  for  damages  sustained  on  account  of  the  permanent  injury  to 
the  plaintiff's  real  estate,  must  have  been  for  some  other  injury  than 
the  taking  and  appropriating  of,  or  imposing  any  additional  burden 
upon  the  plaintiff's  land. 

The  damages  awarded  must  have  been  predicated  upon  the 
special  injury  resulting  from  the  fact  that  ingress  and  egress  to  and 
from  his  premises  were  rendered  more  difficult  and  inconyenient, 
and  that  travel  was  diverted  along  that  side  of  the  highway, 
adjacent  to  plaintiff's  lot.  Two  questions  are  thus  presented  for 
consideration:  1.  Can  the  abutting  lot-owner,  whose  title  extends 
at  most  to  the  middle  of  a  highway  forty  feet  in  width,  maintain 
an  action  for  damages  for  an  unlawful  obstruction,  eleven  feet  in 
width  on  the  opposite  side,  the  only  effect  of  which  is  to  render 
access  to  his  property  more  difficult  and  inconvenient,  and  to  force 
the  travel  nearer  to  his  lot?  2.  If  the  action  may  be  maintained, 
iathe  measure  of  damages  the  injury  sustained  up  to  the  com- 
mencement of  the  suit,  or  may  it  include  the  permanent  deprecia- 
tion in  the  value  of  the  property? 

Whatever  may  be  the  rule  of  decision  elsewhere,  nothing  is  better 
settled  in  this  State,  than  that  the  owners  of  lots  abutting  on  a  street 
may  have  a  peculiar  and  distinct  interest  in  the  easement  in  the  street 
in  front  of  their  lots.  This  interest  includes  the  right  to  have  the 
street  kept  open  and  free  from  any  obstruction  which  prevents  or 
materially  interferes  with  the  ordinary  means  of  ingress  to  and 
egress  from  the  lots.  It  is  distinguished  from  the  interest  of  the 
general  public,  in  that  it  becomes  a  right  appendant,  and  legally 
adhering  to  the  contiguous  grounds  and  the  improvements  thereon 
as  the  owner  may  have  adapted  them  to  the  street  To  the  extent 
that  the  street  is  a  necessary  and  convenient  means  of  access  to  the 
lot,  it  is  as  much  a  valuable  property  right  as  the  lot  itself.  It  can- 
not therefore  be  perverted  from  the  uses  to  which  it  was  originally 
dedicated,  nor  devoted  to  uses  inconsistent  with  street  purposes, 
without  the  abutting  lot-owner's  consent,  until  due  compensation 
be  first  made  according  to  law  for  any  injury  and  damage  which 
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may  directly  result  from  snob  interferenoe;  nor  can  the  street  be 
inyaded  so  as  to  inflict  special  and  peonliar  damage  or  injury  upon 
tbe  adjacent  lot-owner's  property,  witbout  rendering  the  wrong- 
doer liable  for  such  damage.  Town  of  Bennelaer  y.  Leopold^  106 
Ind.  29,  31  and  cases  cited;  Story  y.  Blewtted  R.  Co.,  90  N.  Y.  123; 
8.  0.,  43  Am.  Bep.  146;  Mahady  y.  Sushtaick  R.  Co.,  91  N.  Y. 
148;  8.  c,  43  Aul  Bep.  661;  mine  y.  N.  T.  Cent.,  etc.,  R.  Oo., 
101  N.  Y.  98;  8.  0.,  54  Am.  Bep.  661;  Lohr  y.  Metropolitan  E.  R. 
Co.,  104  N.  Y.  268;  State  y.  Laverock,  34  N.  J.  L.  201;  Pittsburgh^ 
etc,  R.  Co.  Y.  Rei6hy  101  111.  157;  Braxnard  y.  Miesiequoi  R.  Co., 
48  Vt.  107. 

Those  haying  the  control  of  streets  and  highways  may  authorise 
the  laying  thereon  of  railroad  tracks.  In  this  manner  the  publio 
seryitnde  may  be  abridged,  or  measurably  discharged.  But  the 
priyate  rights  of  those  who  haye  adapted  their  buildings  and  im- 
proyements  to  an  existing  highway,  and  who  are  depriyed  of  access 
to,  or  are  injuriously  inconyenienced  in  a  substantial  degree  in  their 
means  of  egress  from  their  lots,  by  the  construction  of  a  railroad,  are 
in  nowise  effected  by  the  permission  obtained  from  the  public  authori- 
ties. As  to  such  persons,  so  long  as  their  priyate  and  indiyidual 
interests  in  the  street  haye  not  been  lawfully  acquired,  the  railroad 
company  remains  liable  for  all  special  and  particular  damages  re- 
sulting directly  to  their  property  from  the  obstruction  of  any  part 
of  the  street.  In  so  far  as  the  railroad  obstructs,  or  presents  a 
substantial  and  injurious  interference  with,  the  ordinary  means  of 
access  to  the  lot,  it  is  as  to  the  owner  an  unlawful  obstruction.  It 
is  a  nuisance  in  the  street,  and  the  railroad  company  becomes  a 
trespasser  on  the  lot-owner's  property,  whether  its  structure  be  laid 
upon  his  soil  or  not. 

In  the  absence  of  an  actual  taking  of  property,  or  that  which  is 
regarded  as  property,  such  consequential  or  incidental  damages,  as 
result  to  tbe  abutting  lot-owner  from  the  construction  and  opera- 
tion of  a  railroad  upon  the  land  of  another,  afford  no  right  of  re- 
covery. Transportation  Co.  v.  Chicago^  99  U.  S.  635;  Hatch  y. 
Vermont,  etc.,  R.  Co.,  20  Vt.  49. 

In  case  the  structure  imposes  no  additional  burden  upon  his 
soil,  the  right  of  the  lot-owner  to  maintain  a  common  law-action 
for  an  injury  depends  upon  whether  or  not  the  occupation  of  the 
street  results  in  damage  peculiar  to  his  property,  and  different  in 
kind  from  that  which  is  suffered  by  the  community  in  generaL 
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Terre  ffauie,  eic.,  R.  Go.  y.  Bissell,  108  Ind.  113;  Dtaenger  y.  Chi- 
cagOy  etc,  Ry.  Go.,  98  Ind.  153;  Sohn  y.  Oamhwny  106  Ind.  302; 
Oummins  y.  City  of  Seymou^,  79  Ind.  491;  s.  o.,  41  Am.  Bep.  618; 
Boss  T.  T/umpsony  78  Ind.  90;  Hanlin  y.  Chicago,  etc.,  Ry.  Co., 
61  Wis.  515;  Hobart  y.  Milwaukee,  etc,  R.  Co.,  27  Wis.  194;  s.  o., 
.9  Am.  Bep.  461. 

The  community  in  general  does  not  of  course  mean  those  per- 
80D8  who  nse  the  street  or  highway,  and  yet  reside  at  sach  a  dis* 
tance  from  the  railroad  as  to  suffer  none  of  the  annoyances  or  in- 
conyeniences  incident  to  its  construction  and  operation.  The  inter* 
est  in  the  street  which  is  peculiar  and  personal  to  the  abutting  lot- 
owner,  and  which  is  distinct  and  different  from  that  of  the  general 
pablic  is  the  right  to  haye  free  access  oyer  it  to  his  lot  and  build"* 
ings,  substantially  in  the  manner  he  would  haye  enjoyed  the  right 
in  case  there  had  been  no  interference  with  the  street  The  right 
of  access  by  way  of  the  street  is  an  incident  to  the  ownership  of 
the  lot,  which  cannot  be  taken  away  or  materially  impaired  with- 
out liability  to  the  owner  to  the  extent  of  the  damage  actually  in- 
cnrred.  In  this  respect,  and  in  this  only,  is  the  interest  of  the 
abutting  property-owner  different  in  the  street  in  front  of,  and 
beyond  the  line  of,  his  lot  from  that  of  the  public. 

The  location  and  operation  of  a  railroad  upon  a  public  highway 
may  occasion  incidental  embarrassment  and  inconyenienoe  to  an 
abutting  lot-owner,  but  until  it  cuts  off  or  materially  interrupts 
his  means  of  access  to  his  property,  or  imposes  some  additional 
harden  on  the  soil,  his  injury  and  damage,  while  different  in  degree, 
are  the  same  in  kind  as  are  those  of  the  community  at  large. 

For  such  merely  incidental  damages  as  result  from  the  careful 
constmction  and  prudent  operation  of  a  railroad  on  the  land  of 
another,  eyen  though  it  be  in  a  public  street,  the  adjacent  proprie- 
tor cannot  recoyer.  These  are  injuries  common  to  all  those  whose 
lands  are  id  such  close  proximity  to  a  railroad  which  happens 
to  be  located  on  the  land  of  another,  as  to  suffer  incidental  injury 
therefrom.  For  such  injuries  or  inconyeniences,  in  the  absence  of 
a  statute  giying  him  redress  therefor,  the  property-owner  is  not  en- 
titled to  maintain  an  action.  Orand  Rapids,  etc.,  R,  Co.  y.  Heisel, 
38  Mich.  62;  8.  0.,  31  Am.  Bep.  306;  C$nt.  Braneh,  etc.,  R.  Co. 
y.  Andrews,  30  Kans.  590;  Oiiy  of  Chicago  y.  Union  Building  Ass'n, 
102  ilL  379;  8.  o.,  40  Am.  Bep.  598;  Rigney  y.  OUy  of  Chicago, 
102  lU.  64. 
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The  practical  qnestion  still  remains,  does  the  fact  that  the  ap- 
pellanl^  constmcted  an  embankment,  eleren  feet  in  width,  on  the 
opposite  side  of  the  street,  thereby  redlicing  it  in  width,  and  forc- 
ing travel  to  the  side  next  the  plaintiffs  lot,  which  he  occnpied  as 
a  residence,  and  rendering  access  thereto  ''  more  difScnlt  and  in- 
convenient,'' affect  the  plaintiff  in  a  manner  so  substantially  dif* 
ferent  from  the  common  public  as  to  entitle  him  to  maintain  an 
action  for  damages? 

No  general  rule  can  be  stated  which  will  define  the  extent  of  the 
interference  or  deprivation  in  each  case,  in  order  that  an  action 
may  be  maintained.  The  purposes  for  which  property  is  used,  and 
its  adaptation  to  the  street,  in  respect  to  the  improvements  made 
thereon,  and  the  width  of  the  area  necessary  for  access,  are  so  vari- 
ous in  different  cases,  that  the  diminution  of  the  width  of  the  high- 
way might  be  a  serious  injury  in  the  one  case,  while  in  another  it 
might  amount  to  no  greater  inconvenience  than  would  be  suffered 
by  the  public  in  general.  This  much  may  however  be  said  generally: 
Where  the  owner  of  a  lot  is  entitled  to  exercise  a  right,  which  he 
possesses  in  common  with  the  public,  and  the  exercise  of  which  is 
necessary  to  the  enjoyment  of  his  property  in  the  usual  manner,  in 
order  to  warrant  a  recovery  for  an  invasion  of  such  right,  it  must 
iq>pear  that  the  obstruction  complained  of  presents  a  physical  dis- 
turbance of  the  right  so  possessed,  so  as  to  preventer  imjNiirits  use 
in  the  manner  in  which  it  was  theretofore  actually  used  and  enjoyed, 
and  the  disturbance  of  the  right  must  have  resulted  in  peculiar 
damage  to  and  depreciation  in  the  value  of  the  property  to  which 
the  right  is  appendant.  JfetropolUan  Board,  etc.,  v.  McCarthy j  10 
Eng.  Bep.  1;  FHtzy.  Hobson,  14  Gh.  Div.  542;  19  Am.  Law  Beg. 
615,  and  note. 

There  are  no  facts  found  in  the  case  before  us,  from  which  it  can 
be  said  that  the  embankment  on  the  opposite  side  of  the  street,  in 
front  of  the  plaintiff's  lot,  presents  any  obstruction  to  the  means  of 
ingress  and  egress  to  and  from  the  buildings  and  improvements 
tliereon.  It  does  not  appear  that  he  had  ever  in  any  manner  used 
any  part  of  the  eleven  feet  on  which  the  appellant's  track  is  con- 
structed as  a  means  of  gaining  access  to  his  property,  nor  are  there 
any  facts  found  from  which  the  necessity  or  propriety  of  using  that 
side  of  the  street,  in  order  to  approach  his  lot,  is  apparent  AU 
that  is  found  is  that  the  obstruction  forces  the  travel  over  the  high- 
way nearer  his  lot,  and  makes  access  thereto  more  difficult  and 
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inconvenient.  That  however  does  not  show  that  the  erection  of  the 
embankment  presents  any  substantial  interference  with  his  right  of 
access  over  the  highway  as  it  was  previously  enjoyed  and  used,  nor 
does  it  show  any  inconvenience  of  a  kind  different  from  that  to 
which  the  community  at  largo  is  subjected.  The  highway  may  be 
more  difficult  and  inconvenient  of  passage  at  that  point  by  all  «rho 
use  it,  precisely  as  it  is  inconvenient  as  a  means  of  access  to  the 
plaintiff's  lot.  That  the  plaintiff,  on  account  of  the  proximity  of 
his  residence,  and  because  he  uses  the  highway  more  frequently, 
may  suffer  inconvenience  greater  in  degree  than  others,  may  be  con- 
ceded. From  any  thing  that  appears,  the  inconvenience  suffered 
by  him  is  not  different  in  kind  from  that  suffered  by  others.  More 
inconvenience  or  disadvantage,  so  long  as  the  obstruction  complained 
of  does  not  in  some  substantial  degree  impair  or  deprive  the  plain- 
tiff of  the  usual  and  ordinary  means  of  access  to  his  property,  can- 
not give  a  right  of  action.  Oummins  v.  City  of  Seymour,  supra; 
Paweh  V.  Bunger,  91  Ind.  64;  Lansing  v.  Smiihy  8  Cow.  146. 

Until  it  is  found  that  the  part  of  the  highway  obstructed  was  in 
some  way  necessary  in.  order  to  afford  access  to,  or  an  outlet  from 
the  plaintiff's  property,  as  he  had  been  accustomed,  and  had  the 
right  to  enjoy  it,  the  injury  to  the  plaintiff  is  of  the  same  kind  as 
that  suffered  by  the  community  in  general  Venard  v.  Cross,  8 
Kans.  24a 

Upon  the  facts  found,  the  case  before  us  is  in  strict  analogy  to 
that  of  Harvard  College  v.  Steams,  15  Gray,  1,  and  cases  of  that 
class.  The  case  cited  rested  upon  a  olaim  for  injury  to  land,  occa- 
sioned by  an  obstruction  placed  in  a  navigable  river  or  public  way, 
whereby  the  plaintiff's  land  was  rendered  more  difficult  of  access, 
and  less  valuable.  It  was  held  that  no  recovery  could  be  had. 
Blackwell  v.  Old  Colony  R.  Co.,  122  Mass.  1. 

In  so  far  as  the  obstruction  disrupted  and  destroyed  the  means 
theretofore  provided  for  carrying  off  the  surface  water,  and  for 
preventing  it  from  flowing  upon  the  plaintiff's  land,  the  damage 
was  of  that  character  for  which  a  recovery  may  be  sustained. 

Upon  the  whole  case,  our  conclusion  is  that  justice  requires  that 
a  new  trial  should  be  ordered,  to  the  end  that  the  facts  may  be  in- 
quired of,  with  a  view  to  the  principles  herein  set  forth. 

In  respect  to  the  second  inquiry:  Whether  the  plaintiff  may  re- 
cover for  the  permanent  depreciation  in  the  value  of  his  property, 
depends  upon  the  permanent  character  of  the  injury,  and  the  frame 
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of  the  action.  Where  the  character  of  the  injur j  is  permanent, 
and  the  complaint  for  damages  recognizes  the  right  of  the  defend- 
ant to  continue  in  the  use  of  the  property  wrongfully  appropriated, 
and  to  acquire  as  a  result  of  the  suit,  the  plaintiff's  title  to  the  right 
appropriated,  we  can  see  no  reason  why  the  damages  may  not  be 
assessed  on  the  basis  of  the  permanent  depreciation  in  yalue  of  the 
property  injured,  as  in  Henderson  y.  New  York,  etc.,  R.  Co.,  78 
N.  Y.  423;  Lahr  v.  Metropolitan  Blev.  R.  Co.,  104  N.  Y.  268; 
Witchita,  etc.,  R.  Co.  v  Fechheimer,  12  Pac.  Eep.  362;  Wood  Nuis., 
§  856;  City  of  North  Vernon  v.  Voegler,  103  Ind.  314. 

Where  the  action  is  in  trespass,  to  recoyer  for  a  past  injury, 
treating  the  obstruction  as  unlawful,  without  any  recognition  of 
the  right  of  the  defendant  to  continue  the  obstruction,  and  acquire 
the  right  appropriated  from  the  recoyery  and  payment  of  a  judg- 
ment, then  the  principles  controlling  the  case  of  Uline  y.  New 
York,  etc,  R.  Co.,  supra,  and  the  cases  there  cited,  should  goyem. 
In  that  eyent,  only  such  damages  as  accrued  up  to  the  time  of  the 
commencement  of  the  action  are  recoyerable.  An  examination  of 
the  complaint  in  this  case  does  not  noiake  it  entirely  clear  which 
remedy  the  plaintiff  intended  to  pursue. 

For  the  reasons  heretofore  giyen  the  judgment  is  reyersed,  with 
oorts,  and  a  new  trial  ordered. 

Judgment  reversML 
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(96  N.  c.  m.) 
Partnenkip  —  Hen  cfpartn&rs —  exemption. 

One  partner  has  no  lien  on  a  copartner's  interest  in  the  partnemUp  property 

for  a  debt  due  to  him  from  the  copartner. 


T 


HE  opinion  states  the  case.  The  defendant  had  jndgment  below. 

Thos.  H.  Sutton,  for  plaintiff. 
W.  A.  Guthrie,  for  defendant. 


Mbbbimon,  J.  It  appears  from  the  agreement  under  seal^  that 
the  intestate  of  the  plaintiff  was  the  owner  of  a  newspaper  and 
printing  establishment,  in  the  town  of  Fayetteville,  and  it  likewise 
appears  from  its  terms,  too  plainly  to  admit  of  question,  that  he 
sold  to  the  defendant  an  undivided  one-half  interest  in  the  property 
mentioned,  for  the  price  of  $1,250;  that  of  this  sum  the  defendant 
paid  to  the  intestate  $714,  in  cash,  and  the  balance  he  discharged 
by  promissory  notes,  including  one  of  himself,  payable  to  the  in- 
testate, for  $350. 

This  sale  was  unconditional  and  without  qualification;  no  lien 

upon  the  property  of  any  kind  was  provided  to  secure  the  payment 

of  the  note.     Thus  the  interest  in  the  property  so  sold  became 

absolutely  that  of  the  defendant,  to  be  used,  sold  or  disposed  of 

Vol.  LIX  —  30 
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as  he  might  see  fit,  consistently  with  the  rights  of  the  intestate,  the 
latter  having  reserved  a  '*  one-half  interest  in  the  entire  establish- 
ment   ♦    ♦    *    for  his  own  use/' 

It  seems  that  this  sale  was  made  in  contemplation  of  a  bnainefis 
partnership  between  the  intestate  and  the  defendant,  for  upon  its 
completion,  thej  at  once  formed  a  partnership  "  for  the  publica- 
tion of  said  paper,  and  also  for  conducting  the  job-printing  and 
general  stationery  business  in  said  town/'  It  was  agreed  that  the 
parties  should  be ''  equal  as  to  capital  invested;  the  general  profits  and 
losses  of  the  concern  shall  be  equally  divided  in  general  settlements, 
as  often  as  may  be  mutually  agreed  upon."  It  was  intended  that 
the  parties  should  be  upon  an  equal  footing  in  all  respects.  The 
obvious  purpose  was  to  form  a  partnership,  in  which  the  parties 
were  to  contribute  equally  to  the  capital  to  be  employed,  and  share 
equally  in  the  profits  and  losses.  Hence,  the  intestate  sold  to  the 
defendant  an  undivided  one-half  interest  in  a  business  he  had 
already  established,  taking  his  note  for  a  part  of  the  purchase 
money.  It  does  not  appear  that  an  increase  of  the  capital  of  the 
partnership  was  intended,  or  that  it  was  increased  after  its  forma- 
tion. Nor  does  it  appear  from  the  agreement,  neither  from  its 
terms,  nor  by  implication,  that  the  parties  agreed  that  the  note  of 
the  defendant  should  constitute  a  part  of  the  capital  of  the  part- 
nership; it  does  not  appear  in  any  way  that  the  partnership  ever 
had  any  interest  in  it;  it  was  made  payable  to  the  intestate,  and  so 
far  as  appears,  it  continued  to  be  his  separate  property,  until  his 
death,  and  now  belongs  to  the  plaintiff  or  his  administrator.  Nor 
does  it  appear  from  the  agreement,  or  otherwise,  that  the  intestate 
had  a  lien  upon  the  defendant's  part  of  the  capital  of  the  partner- 
ship to  secure  the  payment  of  the  note,  nor  that  he  had  the  right 
to  receive  of  the  defendant's  share  of  the  profits  a  sum  of  money 
sufficient  to  discharge  the  note.  Nor  does  it  appear  that  the  note 
was  treated  in  any  sense  as  an  advancement  of  money  for  the  part- 
nership, or  that  he  desired  or  intended  that  it  should  be  so  treated. 

2So  that  the  plaintiff  is  no  more  entitled  to  have  the  note  in  ques- 
tion paid  out  of  the  defendant's  share  of  the  assets  of  the  partner- 
ship, than  if  it  had  been  given  for  a  horse  or  other  consideration  in 
no  way  connected  with  the  partnership  property.  It  seems  to  us 
that  the  contention  of  the  appellant  is  entirely  unfounded. 

The  intestate  had  a  specific  lien  on  the  property  of  the  partner- 
ship, for  its  debts  and  liabilities  due  to  other  persons,  for  his  share 
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of  its  capital  and  funds,  for  all  moneys  adyanoed  by  him  for  its  ase, 
and  for  debts  dae  it  from  the  defendant,  if  there  were  such,  beyond 
his  share,  bat  he  had  no  such  lien  for  a  debt  due  to  him  for  prop- 
erty he  sold  to  his  copartner,  in  the  absence  of  a  special  contract 
to  that  effect.     Story  Part,  §  97. 

It  appears  that  the  defendant  has  no  property,  except  his  share 
of  the  assets  of  the  partnership  above  mentioned.  As  the  intestate 
of  the  plaintiff  had  no  lien  upon  these  assets,  the  defendant  is  en- 
titled to  haye  his  personal  property  exemption  set  apart  to  him  out 
of  the  same,  according  to  law. 

The  defendant's  share  of  the  assets  of  the  partnership  must  be 
treated  as  if  they  were  in  his  hands  as  surviving  partner.  When 
he  consented  to  allow  the  plaintiff  to  wind  up  and  close  the  affairs 
of  the  partnership,  he  expressly  reserved  to  himself  the  right  to 
claim  and  have  his  personal  property  exemption  set  apart  to  hiuL 

There  is  no  error,  and  the  judgment  must  ^e  aflirmed. 

No  error.  Judgment  affirmed. 


Pabkbrv.  McDowell. 

C»  N.  C.  S19.) 

IfegoUaUe  inttrument  —  aceammodation  note  to  be  diecounted  est  particular 

bank  —  divereicn. 

Where  a  note  wa8  made  and  indorsed  for  accommodation,  negotiable  and  paya- 
ble at  a  particular  bank,  and  was  not  discounted  there  but  was  sold  to  a 
private  indlvidoal,  without  the  indorser's  knowledge,  held,  that  the  indoreer 
was  liable. 

ACTION  on  a  promissory  note.     The  head-note  states  the  case» 
The  plaintiff  had  judgment  below. 

C.  C.  Lyon,  for  plaintiff. 

TTios.  H,  SuUan,  for  defendants. 

AsHB,  J.  The  defendant  insisted  there  was  error  in  the  jndg- 
ment  of  the  court  below,  and  to  sustain  his  contention,  relied  upon 
the  decision  of  the  court  in  the  cases  of  Respass  v.  Latham^  Busb. 
13s  ;  Detoey  v.  Cochran,  4  Jones,  184,  and  Southerland  v.  Whilaker, 
5  Jones,  5.    But  these  decisions  do  not  have  any  application  to  the 


236  NORTH  CAROLINA, 

Parker  y.  McDowell. 

'Case  nnder  consideration.  Bespass  y.  Latham  was  an  action  nppn 
a  sealed  instrament,  brought  by  the  assignee  against  the  obligees. 
The  obligees  refused  to  receiye  the  bond,'  and  returned  it  to  one  of 
the  obligors.  Some  eight  days  after  its  presentation  and  refusal, 
the  person  named  obligee  was  induced  to  sign  an  indorsement 
"  without  recourse  *'  to  the  assip:nee,  who  brought  the  action  against 
the  obligors,  and  it  was  held  that  the  bond  was  Toid  for  want  of 
delivery.  The  action  in  Dewey  t.  Cochran,  was  upon  a  promissory 
note,  payable  to  '*  Thomas  W.  Dewey,  cashier,  or  order,  negotiable 
and  payable  at  the  branch  of  the  Bank  of  the  State  of  North  Caro- 
lina at  Charlotte, ''  and  signed  by  Caldwell  &  Huggins,  as  principals, 
■and  by  R.  T.  Mclntyre  and  W.  B.  Cochran,  as  sureties.  The  note 
was  presented  at  the  bank,  and  the  holder  was  informed  by  the 
president  of  the  bank  that  the  bank  would  not  discount  it.  The 
note  was  thereafter  transferred  by  one  Huggins,  a  partner  of  the 
firm  of  Caldwell  &  .Huggins,  to  Farrior  &  Bros.,  of  Charleston, 
South  Carolina,  in  payment  of  a  debt  due  them  by  Caldwell  &  Hug- 
gins. The  action  was  brought  in  the  name  of  Thomas  W.  Dewey. 
There  was  a  special  verdict,  finding  the  foregoing  facts,  and  the 
court  rendered  judgment  of  nonsuit  against  the  plaintiff,  on  the 
^ound  that  Dewey  had  never  accepted  the  note ;  that  his  assent  to 
it  was  essential  to  the  validity  of  the  contract ;  that  he  had  not  the 
legal  title  to  the  note,  and  therefore  the  action  could  not  be  main- 
tained in  his  name,  and  on  the  further  ground,  that  by  making  the 
note  payable  to  the  cashier  of  the  bank,  and  negotiable  at  the  bank, 
it  showed  upon  its  face  that  the  undertaking  of  the  sureties  was, 
that  it  should  be  discounted  there  and  nowhere  else. 

In  the  case  of  Southerland  v.  JVhiiaker,  the  note  upon  which  the 
■action  was  brought,  was  in  its  terms  identical  with  the  note  in 
Dewey  v,  Cochran.  It  was  payable  to  William  Reston,  cashier.  It 
was  never  presented  to  the  bank  to  be  discounted,  and  when  past 
<lue  W.  Reston  was  requested  by  one  Kelly  to  indorse  it  in  blank, 
*'  without  recourse,"  which  he  did,  and  it  was  never  delivered  to 
him  or  accepted  by  him,  under  any  contract  or  agreement  with  the 
makers  or  either  of  them,  and  that  he  had  no  title  or  interest  in 
the  note,  and  nothing  was  paid  him  for  it  by  Eelly,  who  thereafter 
indorsed  it  without  consideration  to  the  plaintiff,  to  enable  him  to 
bring  the  action  in  Duplin  county.  It  was  held  that  the  note  was 
void,  because  it  was  manifest  upon  its  face,  being  payable  to  the 
•cashier,  that  it  was  the  understanding  of  the  parties  that  it  should 
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be  discounted  at  one  of  those  banks  designated  in  the  note,  and  for 
the  farther  reason  that  there  was  no  proof  of  a  consideration.  But 
PsARSON,  J.,  who  delivered  the  opinion  in  that  case,  proceeded  to 
say:  ''  There  is  a  distinction  between  that  case,  and  when  the  note 
is  payable  to  the  seller/'  The  intent  that  it  is  to  become  a  note, 
and  have  validity  from  the  time  it  is  written,  and  its  being  made- 
afterward  negotiable  and  payable  at  bank,  is  a  collateral  circum-^ 
stance,  introdaced  for  the  accommodation  of  the  seller,  and  not  in^ 
tended  to  affect  the  validity  of  the  note. 

The  note  upon  which  this  action  was  brought  was  what  is  called 
an  accommodation  note,  and  is  in  the  following  words  and  figures  r 

''Sixty  days  after  date,  I  promise  to  pay  to  A.  Moore,  or 
order,  two  hundred  and  five  dollars,  for  value  received,  negotiable 
and  payable  at  the  People's  National  Bank  of  Fayette ville,  N.  0., 
with  interest  after  maturity  at  the  rate  of  eight  per  cent  per  annun^ 
until  paid,  for  money  loaned. 

(Signed.)  N.  A.  Stbdman",  Je.*' 

On  the  back  of  the  note  were  written  the  names  of  John  A.  Mc- 
Dowell and  A.  Moore. 

'I'he  case  of  Ray  v.  Banks j  6  Jones,  118,  was  similar  to  this,  and 
the  note  upon  which  the  action  was  founded  was  so  far  identical  in 
its  terms  with  that  in  this  case,  that  we  think  the  adjudication 
there  is  decisive  of  this  case.  The  note  there  was  made  by  James 
Banks,  payable  to  William  S.  Mullins,  ninety  days  after  date,  nego- 
tiable at  the  Branch  Bank  of  Cape  Fear,  at  Fayetteville,  or  at  tho 
Bank  of  Fayetteville,  at  the  option  of  the  holder,  and  indorsed  in 
blank  by  W.  S.  Mullins  and  McKethan.  Banks,  at  the  date  of  the- 
note.  being  indebted  to  Ferdinand  McLeod  in  an  amount  agreed 
to  be  that  of  the  note,  transferred  the  note  to  him  in  payment  of 
the  indebtedness,  and  Mcleod  indorsed  to  the  plaintiff  for  value. 
The  note  was  never  discounted  or  offered  for  discount  at  the  bank. 
It  was  held  by  this  court,  that  the  plaintiff,  the  indorsee  of  Mc- 
1.6  m1.  could  recover  against  the  maker  of  the  note,  or  any  of  the 
\\\\  fpsers  thereon,  though  it  had  never  been  discounted  at  bank, 
no '  offered  for  such  purpose  Judge  Ruffin,  delivering  the  opin- 
io.. .>f  the  court,  distinguished  the  case  from  that  of  Dewey  v. 
Co  n'a'».  iind  Soulherland  v.  Whitaker.  He  said  those  cases  were 
much  misconstrued  in  applying  them.  ''They  were  not  intended 
to  affect,  and  do  not  affect,  notes  and  indorsements  founded  on  ac- 
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tnal  tranflactions  for  yalne;  as  for  example  notes  giren  upon  sales, 
or  iDtended  to  raise  money  in  the  general  market.  The  decision 
Applied  to  the  cases  before  the  court,  which  were  of  notes  made  to 
enable  the  principal  to  borrow  money  from  a  bank,  and  with  that 
purpose  sufficiently  indicated,  as  it  was  thought,  on  the  face  of  the 
papers  themselves.^  The  notes  in  these  cases  were  payable  to  the 
<»i8hiers  of  the  banks;  in  the  case  of  Ray  ▼.  Banks  it  was  payable 
to  Mullins.     Hence  the  distinction. 

The  opinion  of  the  learned  judge  is  folly  sustained  by  Daniel  in 
his  work  on  Negotiable  Instruments,  vol.  1,  §  792,  where  it  is 
said:  ''It  is  now  well  settled,  that  when  a  note  is  indorsed  for  the 
accommodation  of  the  maker,  to  be  discounted  at  a  particular  bank, 
it  is  no  fraudulent  misappropriation  of  the  note  if  it  is  discounted 
at  another  bank,  or  used  in  the  payment  of  a  debt  or  otherwise  for 
the  credit  of  the  maker.'' 

There  is  no  error.  The  judgment  of  the  Superior  Court  is 
affirmed. 

No  error.  JudgmwU  affirmed. 


KiKO  y.  Phillips. 

(MN.CMft.) 

IwUrut  —  uikm  reeoverabU. 

Where  interest  is  not  payable  on  the  face  of  the  instrument,  payment  of  the 
principal  bars  an  action  for  the  interest,  but  where  interest  is  stipalated  for 
in  the  contract,  it  is  a  part  of  the  debt,  and  maj  be  reooyered  eyen  after  paj- 
ment  of  the  principal. 


T 


HE  head-note  states  the  point. 


69^00.  Rountree^  for  plaintiff. 
W.  R.  Allen,  for  defendant. 

« 

Ashe,  J.  Upon  a  careful  consideration  of  the  errors  assigned, 
we  see  no  reason  for  oyerruling  the  decision  made  at  the  last  term. 
We  do  not  think  there  was  any  error  in  the  interpretation  giyen  by 
this  court  to  the  finding  of  the  jury  upon  the  second  issue.  But 
conceding  its  meaning  was  such  as  contended  for  by  the  defendant, 
that  it  establishes  the  fact  that  the  principal  had  been  paid,  and 
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only  the  interest  remaiiied  unsettled,  still  we  are  unable  to  see  the 
error  complained  of  by  the  defendant.  It  is  true  this  court  did  not 
take  into  consideration  the  question  now  presented  as  a  ground  of 
error,  that  the  action  could  not  be  sustained  for  the  interest  after 
the  principal  had  been  paid,  but  if  it  had  done  so,  it  could  haye 
<K>me  to  no  other  conclusion  than  it  did;  for  there  is  a  marked  and 
admitted  distinction  between  these  cases  where  the  interest  is  stipu- 
lated to  be  paid  in  the  note  or  bond,  and  when  there  is  nothing  said 
with  respect  to  the  interest,  and  it  is  left  to  be  recovered  as  a  part 
<yf  the  damages  for  the  retention  of  the  debt. 

To  be  more  specific  When  interest  is  not  made  payable  on  the 
face  of  the  instrument,  it  is  in  the  nature  of  damages  for  the  reten-> 
tion  of  the  principal  debt.  Hamilton  t.  Van  Rensselaer,  43  N.  Y. 
244;  Byles  Bills,  240.  And  in  such  a  case  the  payment  of  the  prin- 
cipal is  a  bar  to  an  action  to  recover  the  interest.  Hamilton  v. 
Van  Rensselaer,  supra;  Hentz  v.  Miller,  94  N.  Y.  64. 

But  when  interest  is  stipulated  for  in  the  contract,  it  is  as  much 
a  part  of  the  debt  as  the  principal  itself.  1  Dan.  Neg.  Inst.  919; 
2  Edwards  Bills  and  Notes,  g  1012;  Boodily  v.  Bellamy,  2  Burr. 
1096;  Southern  Central  R.  Co,  v.  Town  of  Moravia,  61  Barb.  180; 
Fake  v.  Bddy,  15  Wend.  76,  and  Bledsoe  v.  Nixon,  69  N.  C.  80;  s. 
c,  12  Am.  Bep.  G42,  where  the  distinction  here  drawn  is  clearly 
stated.  It  was  there  held,  ''when  there  is  no  agreement  to  pay 
interest,  interest,  when  allowable,  is  allowed  not  as  a  part  of  the  con- 
tract, but  as  an  incident,  and  by  way  of  damages  for  the  default  to 
make  the  creditor  good  for  the  loss  he  has  sustained  by  reason  of 
the  breach  of  contract."  In  this  class  of  cases,  it  has  always  been 
held  that  after  the  principal  of  the  debt  has  been  paid  and  received 
m  full,  no  action  could  be  maintained  to  recover  interest,  the  reason 
being  that  interest  in  such  cases,  being  a  mere  incident,  cannot 
exist  without  the  debt,  and  the  debt  being  extinguished,  the  interest 
must  necessarily  be  extinguished  also. 

A  distinction  has  been  made  between  such  cases  and  those  where 
interest  is  payable  by  the  terms  of  the  contract.  In  the  latter  case, 
the  interest  is  as  much  a  part  of  the  contract  as  the  principal,  and 
not  a  mere  incident. 

The  case  of  Moore  v.  Fuller,  2  Jones,  205,  which  was  relied  on  in 
the  argument  when  the  case  was  first  before  us,  is  a  case  where  the 
bond  sued  on  was  silent  as  to  the  interest,  but  in  the  case  now  under 
consideration,  there  is  an  express  stipulation  to  pay  interest,  which 
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according  to  the  authorities  is  not  a  mere  incident  to  the  debt,  bat 
as  mnch  a  part  of  it  as  the  principal  itself.  Conseqaently  there  is 
no  reason  why  in  such  case  the  interest  may  not  be  recoyered  even 
after  the  principal  has  been  paid. 

We  see  no  reason  for  disturbing  the  decision  heretofore  made» 
The  petition  is  therefore  dismissed. 

dismissed. 


Bbthea  y.  Bybd. 

(96  N.  C.  800.) 

JBoid&nee  —  deelarcUiariB  as  to  bcundtMries. 

DedamtUms  of  deceased  disinterested  adjoining  owners  of  land  are  adiiiiflBibl» 

to  pioye  private  boundaries. 

THE  head-note  states  the  point.     The  plaintiff  had  judgment 
below. 

J.  H.  Fleming,  for  defendant. 

Mbbbimon,  J.  It  is  settled  by  nnmerons  decisions  of  this  ooart, 
that  the  declarations  of  deceased  persons  who  were  disinterested  at 
the  time  such  declarations  were  made,  in  respect  to  boundary  lines 
and  comers  of  land^  are  competent  evidence  to  prove  their  location, 
if  such  persons  had  opportunity  to  be  informed  in  respect  thereto. 
It  is  true,  that  such  evidence  is  hearsay  in  its  nature,  but  it  has 
been  deemed  necessary  to  classify  it  with,  and  make  it  one  of  the 
exceptions  to  the  general  rule  of  law,  that  hearsay  is  not  competent 
as  evidence.  Whether  this  exception  comes  strictly  within  tho 
spirit  and  reason  of  the  rule  may  admit  of  some  question,  but  how- 
ever this  may  be,  it  is  now,  and  has  been  for  a  long  period,  the  law 
of  thid  State.  The  reason  of  the  exception  seems  to  have  been,  and 
indeed  still  is,  the  circumstances  of  the  country,  and  the  uncertaiDty, 
confusion  and  indistinctness  generally  of  boundary  lines  and  comers 
of  tracts  of  land  that  belong  to  individuals. 

These  and  like  considerations  have  rendered  the  exception  neces- 
sary. Such  evidence  is  not  of  a  very  high  type,  and  may  not 
ordinarily  be  very  satisfactory,  still  it  is  found  that  it  subserves  th& 
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ends  of  justice.  Sasser  v.  Herring,  1  Dev.  341 ;  Hartzog  v.  Hub* 
bard,  2  D.  &  B.  241  ;  Mason  v.  JicCormick,  85  N.  0.  226  ;  Fry  v. 
Gurrie,  91  N.  C.  436 ;  Halstead  v.  Jftrffen,  93  N.  C.  262. 

Such  declarations  are  not  however  evidence,  if  the  person  making 
them  is  still  alive,  in  or  out  of  this  State,  nor  if  made  by  a  person 
interested  at  the  time  of  making  them,  however  long  ago  thej  may 
have  been  made,  nor  if  made  by  deceased  persons  post  litem  notain. 
They  must  be  such  as  were  made  by  a  person  entirely  disinterested, 
and  they  will  have  more  or  less  weight,  accordingly  as  the  maker  of 
them  had  opportunity,  good  or  indifferent,  to  have  knowledge  of 
the  boundary  line  or  lines,  or  corner  referred  to,  and  ho  may  have 
made  them  casually  and  loosely,  or  with  care  and  upon  considera- 
tion. Smith  V.  DuttOHy  1  Car.  L.  R.  524  ;  Hartzog  v.  Hubbard, 
supra;  Dancy  v.  Sugg,  2  D.  &  B.  515  ;  HedricJk  v.  Ooble,  63  N. 
C.  48 ;  Caldwell  v.  Neely,  81  N.  C.  114  ;  Mason  v.  McOormich, 
supra. 

The  declarations  mentioned  in  the  exception,  as  offered  by  the 
appellant,  and  which  were  rejected  by  the  court,  seem  to  us  to  have 
been  pertinent  and  competent.  They  were  of  a  person  deceased, 
made  many  years  ago.  It  does  not  appear  that  he  had  the  slightest 
interest  in  the  location  of  the  corner  which  he  pointed  out  to  the 
witness  as  that  of  the  grant  in  question,  at  the  time  he  did  so,  or 
indeed  at  any  time.  He  did  not,  so  far  as  appears,  claim  under 
that  grant,  or  against  it,  or  have  any  interest  in  it,  and  if  he  claimed 
a  tract  of  land  adjoining  that  of  the  grant,  under  a  grant  prior  to 
it,  this  could  not  of  itself  render  him  interested.  The  mere  fact 
that  he  was  the  owner  of  an  adjoining  tract  of  land  did  not  neces- 
sarily make  him  interested  —  he  was  not  seeking  to  point  out  his 
own  corner,  but  that  of  the  "  Clevins  grant ''  —  not  to  promote  his 
interests  and  advantage  —  to  enlarge  or  change  his  boundary,  or 
those  of  any  other  person.  So  far  as  we  can  see,  he  was  content 
with  his  own  lines  and  boundary.  It  seems  that  he  was  entirely  dis- 
interested, and  his  declarations  come  exactly  within  the  exception 
above  pointed  out.  He  had  lands  adjoining  the  lands  embraced  by 
the  grant,  and  therefore  very  likely  had  knowledge  of  the  lines  and 
comers  of  the  grant,  coincident  with  his  lines,  and  he  could  prob- 
ably speak  knowingly  and  advisedly.  The  case  of  Mason  v.  Mc- 
Oormich, supra,  is  in  some  respects  like  this.  In  that  case  the 
chief  justice  said :  ^'  The  declaration  moreover  is  not  used  to 
ascertain  and  fix  the  limits  of  the  declarant's  own  land,  but  the 
Vol.  LIX  —  31 
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oorner  of  an  adjoining  tract,  to  determine  its  looation,  and  the  evi- 
dence is  not  rendered  incompetent  because  that  comer  is  coinci- 
dent with  one  of  his  own  boundaries/'  Fry  y.  Currie,  supra,  and 
H'tlslead  v.  Mullen,  supra,  are  to  the  same  effect. 

It  behooved  the  appellee  to  show  that  the  person  who  made  the 
declarations  in  question  was  interested  at  the  time  he  made  them. 
As  we  have  seen,  the  facts  that  he  was  '^  an  adjoining  proprietor,'' 
and  that  he  ''claimed  under"  a  junior  grant,  did  not  prove  that 
he  was  interested.  If  there  were  other  facts  tending  to  show  that 
he  was,  these  ought  to  appear.  As  such  facts  do  not  appear  in  the 
record,  it  must  be  taken  that  they  did  not  on  the  trial. 

Inhere  is  error,  because  of  which  the  appellant  is  entitled  to  a 
new  trial.  To  that  end,  let  this  opinion  be  certified  to  the  Superior 
Court,  according  to  law. 

Error.  Judgment  rmmraed. 

HoDOBSv.  Williams. 

(M  N.  C.  SSL) 
WaUrand  wUer-wwrtst  —  kUce  —  rtUetion, 

A  lftke»  in  North  OuoUda,  fifteen  miles  bj  eight,  three  and  a  half  feet  deep, 
with  no  important  inlet,  and  forming  no  Unk  in  a  chain  of  water-coounani- 
cation.  is  not  navigable,  and  a  riparian  owner  thereon  has  no  title  to  the  land 
under  it  as  against  the  grantee  of  the  State,  upon  gradual  reliction. 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

E.  F.  AydUtt,  for  plaintiff. 

Geo,  H,  Brown,  Jr.,  and  J.  W,  Albertson,  for  defendants. 

AsHBy  J.  In  considering  the  questions  involved  in  this  appeal, 
that  which  presents  itself  in  limine  is,  whether  Mattamuskeet  lake 
is  a  navigable  water.  If  navigable,  then  the  land  covered  by  its  waters 
is  not  the  subject  of  entry  and  grants  and  the  doctrine  of  accretion 
applies;  but  if  not  navigable,  then  the  soil  underlying  its  waters  is 
the  subject  of  entry  and  grant,  and  when  granted,  is  the  private 
property  of  the  grantee. 

By  the  common  law,  the  criterion  for  determining  whether  c» 
water  was  navigable  or  not,  is  the  ebb  and  flow  of  the  tide,  extend- 
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ing  so  far  up  the  rivers  entering  into  the  sea  as  there  is  a  flux  and 
reflux  of  the  tide.     Oould  Water-Courses,  §  42. 

But  the  tidal  test  has  no  application  to  the  riyers  and  other  waters 
in  this  State,  as  it  has  not  in  any  of  the  other  States.  It  has  been 
decided  in  most  of  the  States  as  inapplicable  to  the  geographical 
condition  of  this  country. 

The  decisions  of  the  courts  in  the  different  States  of  the  Union 
are  so  diverse  on  this  question,  that  it  is  needless  to  go  beyond  our 
.  own  decisions  to  determine  what  are  navigable  waters. 

The  criterion  adopted  by  this  court  in  several  adjudications  upon 
the  subject  is,  that  all  waters  which  are  actually  navigable  for  sea 
yessels  are  to  be  considered  navigable  waters  under  the  laws  of  this 
State. 

In  Collins  v.  Benbury^  3  Ired.  277 ;  s.  c,  38  Am.  Dec.  722,  it  is 
held  that  a  nayigable  stream  in  this  State  does  not  depend  upon 
the  common-law  rnle,  but  waters  which  are  sufficient  in  depth  to 
afford  a  common  passage  for  people  in  sea  yessels,  are  to  be  taken 
as  nayigable.  And  in  Siaie  y.  Olenn,  7  Jones,  321,  Judge  Battlb 
in  his  opinion  used  this  language  :  **  We  hold  that  any  waters, 
whether  sounds,  bays,  rivers  or  creeks,  which  are  wide  enough  and 
deep  enough  for  the  navigation  of  sea  vessels,  are  navigable  waters, 
the  soil  under  which  is  not  the  subject  of  entry  and  grant  under 
our  entry  laws."  And  in  Wilson  v.  Forbes,  2  Dev.  30,  the  court 
made  it  no  question  as  to  what  general  rule  was  to  be  adopted  to 
determine  the  character  of  a  water-course,  but  held  that  a  stream 
eight  feet  deep,  sixty  yards  wide,  and  with  an  unobstructed  naviga- 
tion for  sea  vessels  from  its  month  to  the  ocean,  is  a  navigable  stream, 
and  its  edge  at  low- water  mark  is  the  boundary  of  the  adjacent  land, 
and  it  was  in  that  case  held  that  any  water-course  not  navigable 
for  sea  vessels,  but  capable  of  being  navigated  by  bWts,  floats  and 
rafts,  technically  styled  navigable  streams,  are  the  subject  of  special 
grant  by  the  State  under  the  entry  law. 

This  lake  is  not  a  navigable  water  under  the  laws  of  the  IJuited 
States,  for  it  has  been  held  in  11  Wall.  411,  that  a  water-way 
wholly  within  a  State,  and  not  connected  with  other  waters,  rivers 
and  streams  leading  to  the  sea,  is  not  navigable.  But  this  lake 
had  no  such  connection.  Being  then  not  a  navigable  water  under 
the  laws  of  the  United  States,  the  question  remains,  is  it  navigable 
under  the  laws  of  this  State?  According  to  the  definition  of  navi- 
gable waters  as  given  in  these  cases,  they  must  be  navigable  fo^ 
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sea-going  vessels.  But  this  rule  has  been  somewhat  modified  by 
.the  recent  decision  of  the  court  in  Broadnaz  v.  Bakery  94  N.  C. 
675;  8.  c,  55  Am.  Eep.  633. 

But  that  decision  is  not  really  inconsistent  with  the  authorities 
cited.  It  only  qualifies  them  by  holding  that  in  this  State  the 
question  whether  a  water  is  navigable,  not  in  a  technical  sense^  but 
as  a  public  highway,  has  reference  to  the  operation  of  our  entry 
laws  upon  their  underlying  beds.  The  principle  there  decided  is 
that  whenever  a  water-course  has  a  capacity  to  float  freight  and 
passenger  boats,  whereby  they  become  highways  or  channels  of  com- 
merce, the  right  to  use  them  as  such  becomes  paramount  to  any  rights 
of  a  riparian  proprietor,  or  even  the  owner  of  the  soil  over  which 
the  waters  flow.  The  consistency  is  apparent  in  what  is  said  in 
the  opinion  in  State  v.  Glenn,  supra,  where  the  grant  covered  the 
soil  under  the  stream:  '^  As  the  riparian  proprietor  of  the  land  on 
both  sides  of  the  stream,  he  is  clearly  entitled  to  the  soil  clear 
across  the  river^  subject  to  an  easement  in  the  public  for  the  pur- 
poses of  the  transportation  of  lime,  flour  and  other  articles  in  flats 
and  canoes.'^  It  was  in  this  sense  only  that  the  water  of  the  lake 
was  navigable,  if  at  all,  for  the  bed  of  the  lake  had  been  the  sub- 
ject of  entry,  as  we  will  hereafter  show. 

We  have  not  overlooked  the  fact  that  it  was  held  in  De9i  v.  Ser- 
mon, 1  Hawks,  56,  to  be  navigable.  But  that  case  does  not  seem 
to  have  occupied  very  seriously  the  attention  of  the  court,  nor  does 
the  report  of  the  case  disclose  what  was  the  evidence  in  the  court 
below  upon  the  question  of  its  navigability. 

But  in  the  case  before  us  the  facts  are  that  fifty  or  more  years 
ago  the  water  in  the  deepest  part  was  from  eight  to  eleven  feet 
deep,  but  what  portion  of  it  was  that  depth  is  not  made  to  appear. 

Forty  years  ago  it  was  in  the  deepest  part  six  feet  deep,  and  at 
the  commencement  of  this  action  only  three  feet  in  depth.  This 
reduction  in  the  depth  of  the  lake  has  been  efFected  gradually  and 
imperceptibly  by  three  canals,  cut  about  the  year  1835,  and  within 
a  few  years  thereafter,  connecting  the  lake  with  Pamlico  sound. 
Fifty  or  sixty  years  ago  the  lake  was,  and  still  is,  navigated  by 
canoes.  At  one  time  a  flat-bottom  boat,  with  mast  and  sail,  carried 
com,  staves  and  other  produce  from  one  side  of  the  lake  to  the 
other,  and  about  1862  or  1863  an  open  boat  loaded  with  produce 
passed  through  and  out  of  the  lake  thiongh  one  of  the  canals  to 
Kew  Bern. 
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The  infreqnency  of  this  sort  of  navigation  is  strong  evidence  that 
the  lake  was  not  a  navigable  water  in  the  sense  of  the  definition. 
Jnst  such  craft,  except  as  to  the  sail  and  mast,  pass  down  the  Yad- 
kin river,  and  it  was  held  in  StcUe  v.  Glenn,  supra,  that  that  was 
not  a  navigable  stream.  A  mast  and  sail  do  not  inake  a  boat  a  sea- 
going vessel.  They  may  be  used  on  any  kind  of  vessel,  even  upon 
a  raft,  and  are  often  seen  upon  canoes  and  other  small  craft. 

In  New  York  it  has  been  held  that  an  inland  lake,  five  miles 
long  and  three-quarters  of  a  mile  wide,  which  has  no  important  in- 
let and  does  not  form  part  of  a  chain  of  connecting  water,  is  sub- 
ject to  the  common  rule  as  to  fresh-water  streams.  Ledyard  v. 
Ten  Eyek^  36  Barb.  102.  And  in  New  Jersey  it  has  been  held  that 
a  fresh -water  lake  three  miles  long  and  one  mile  wide,  and  of  a 
sufficient  depth  to  float  large  vessels,  but  which  had  no  navigable 
outlet  and  had  never  been  navigated  by  vessels  larger  than  a  fishing 
craft  thirty  feet  long,  was  private  property.  Cohb  v.  Davenport, 
32  N.  J.  L.  337.  And  without  going  beyond  the  State  for  these  au- 
thorities the  State  has  recognized  and  virtually  declared  the  lake  to 
be  unnavigable,  by  grants  of  parts  of  the  land  covered  by  its  water 
as  early  as  1795  and  1819,  and  by  the  several  acts  of  1827,  1835 
and  1855,  prohibiting  the  entry  of  the  lands  covered  by  the  waters 
of  any  lake  which  shall  be  gained  by  the  recession,  draining  or 
diminution  of  such  waters,  and  the  last  act  expressly  excepts  all 
grants  theretofore  lawfully  made. 

The  plaintiff  did  not  connect  himself  with  any  grants,  but  his 
title  by  possession  since  1824,  and  color  of  title  to  the  tract  pf  land 
bordering  on  the  lake,  was  admitted;  and  he  claimed  the  land  in 
controversy,  which  is  caused  by  the  reliction  of  the  water  of  the 
lake,  and  was  in  the  possession  of  the  defendant  Williams.  The 
plaintiff  had  never  had  any  possession  of  land,  but  claimed  it  as 
riparian  owner  by  virtue  of  the  recession  of  the  water  of  the  lake. 

Tho  question  then  arises,  can  he  claim  the  relicted  land  of  the 
lake  shore  by  such  a  title  ?  It  is  well  established,  that  in  navigable 
streams  the  riparian  proprietor  owns  the  land,  usque  ad  filum  aqua, 
WiUiams  v.  Buchanan,  1  Ired.  535;  s.  c,  35  Am.  Dec.  760; 
Ingram  v.  Threadgill,  3  Dev.  58.  Of  course  this  principle  cannot 
apply  when  the  bed  of  the  stream  had  been  previously  granted. 
We  find  no  case  where  this  principle  has  been  applied  to  large 
bodies  of  water  like  this  lake,  which  is  fifteen  miles  long  and  eight 
miles  wide;  and  it  cannot  apply  to  this  lake  because  the  land  in 
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dispute  coTered  by  the  water  of  the  lake  had  been  granted  by  the 
State  prior  to  any  title  acquired  by  the  plaintiff  to  the  land  border- 
ing upon  its  shore,  as  shown  by  the  facts  found  by  his  honor. 

If  then  the  plaintiff  by  his  grant  acquired  no  title  to  the  land  in 
dispute  covered  by  the  water  of  the  lake,  he  could  not  acqnire  any 
to  the  land  relicted  by  the  recession  of  the  water,  for  that  right  is 
derived  mainly  from  the  rule  that  the  riparian  proprietor  is  owner 
of  the  soil  under  the  water,  and  by  the  general  law  of  property 
becomes  entitled  as  of  right  to  all  accessions.  See  9  Cush.  344^ 
and  Ingraham  v.  Wilkinwn,  4  Pick.  268;  s.  c,  16  Am.  Dec 
342. 

To  illustrate  this  principle  in  its  application  to  unnavigable 
streams,  suppose  the  State  has  granted  the  land  in  the  bed  of  the 
stream  covered  by  the  water  to  A.,  as  we  have  shown  it  may  do^ 
and  afterward  grants  the  land  on  each  side  of  the  stream  to  B.  and 
C.  respectively,  calling  in  each  grant  for  the  margin  of  the  stream 
as  the  boundary,  and  the  river  afterward  changes  its  course,  so  aa 
to  leave  the  bed  of  the  stream  bare,  the  relicted  land  wonld  belong- 
to  the  grantee  of  the  bed  of  the  stream,  no  matter  whether  the 
reliction  occurred  suddenly  or  gradually  and  imperceptibly,  for  in 
such  a  case  the  riparian  proprietors  had  no  right  to  the  land  cov- 
ered by  the  water,  by  virtue  of  the  principle  of  ownership  ad  filum 
aqua.  The  case  is  analogous.  Here  the  land  covered  by  the  water 
of  the  lake,  had  been  granted  by  the  State  prior  to  any  grant  of 
the  plaintiff,  and  by  his  grant  he  acquired  title  only  to  the  margin 
of  the  lake,  and  none  to  any  of  the  land  of  the  lake  covered  by  its 
water.  When  the  land  in  dispute,  then  being  covered  by  the  water, 
was  reclaimed,  the  relicted  land  would  belong  to  the  first  grantee 
and  not  to  the  plaintiff  as  riparian  owner.  This  principle  of 
course  does  not  apply  to  lands  relicted  by  the  recession  of  the  sea, 
or  other  waters  technically  navigable,  for  then  the  principle  is  well 
settled,  that  if  the  land  covered  by  the  water,  lying  adjacent  to  the 
shore,  is  relicted  by  a  sudden  recession  of  the  water,  the  land  be- 
longs to  the  sovereign,  but  if  relicted  gradually  and  imperceptibly, 
it  belongs  to  the  riparian  proprietor. 

But  we  have  shown  upon  the  facts  found  and  the  authorities  to 
which  we  have  had  reference,  that  this  lake  is  not  navigable  water, 
and  our  conclusion  is  the  plaintiff  has  failed  to  make  out  his  title 
to  the  land  iii  controversy,  and  that  there  was  error  in  the  judgment 
of  the  Superior  Court 
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This  opinion  will  therefore  be  certified  to  the  Superior  Ooort  of 
Hyde  county,  that  a  venire  de  novo  may  be  awarded. 
Brror.  Judfftnoni  TovonetL 


Fbbioht  Disobixikation  Oasbb. 

(»  N.  C.  4M.) 

CknuUhiiional  km — eommeree  —  dieeriminatum  in  railroad  flreigki9' 

A  statute  imposing  a  penaitj  on  anj  railroad  which  sliall  cliarge,  for  the  traaa- 
portation  of  anj  freight  over  its  road,  a  greater  amoant  Uian  shall  he 
charged  at  the  same  time  hy  it  for  an  equal  qoantitj  of  the  same  class  of 
freight  transported  in  the  same  direction  over  anj  portion  of  the  same  rail- 
road of  equal  distance,  does  not  apply  to  freight  to  he  transported  to  other 
States.* 

ACTION  for   penalties.     The  opinion   states  the   caae.    The 
plaintiff  had  judgment  below. 

/.  Jf.  MuUen  and  John  A.  Moore,  for  plaintiff. 

W.  H.  Day,  J.  W.  Hinsdale,  A.  W.  Haywood,  John  L.  Bridgere^ 
A.  C.  ZoUicoffer  and  Ernest  Haywood,  for  defendants. 

Smith,  G.  J.  The  statute  with  the  violation  of  which  the  de- 
fendant is  charged  in  the  present  action,  instifcuted  for  the  recov- 
ery of  the  penalty  imposed,  is  in  these  words:  '^  It  shall  be  unlawful 
for  any  railroad  corporation,  operating  in  this  State,  to  charge  for 
the  transportation  of  any  freight  of  any  description  over  its  road, 
a  greater  amount  as  toll  or  compensation,  than  shall  at  the  same  time 
be  charged  by  it  for  the  transportation  of  an  equal  quantity  of  the 
same  class  of  freight,  transported  in  the  same  direction  over  any 
portion  of  the  same  railroad  of  equal  distance,  and  any  railroad 
company  violating  this  section  shall  forfeit  and  pay  the  sum  of  two 
hundred  dollars  for  each  and  every  offense  to  any  one  suing  for  the 
'same.  Nothing  in  this  chapter  shall  be  taken  in  any  manner  as 
abridging  the  right  of  any  railroad  company  from  making  special 
contracts  with  shippers  of  large  quantities  of  freight,  to  be  of  not 
less  quantity  or  bulk  than  one  car  load.''    Code,  %  1966. 

•Bee  aeofiM  v.  By.  Ce,  (48  Ohio  St.  671X  64  Am.  Bep.  840;  also  neit  case!' 
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It  is  a  incise  and  well-anderstood  rule  in  interpreting  a  legislative 
enactment^  whose  terms  are  reasonably  capable  of  two  oonstmctions, 
the  one  of  which  is,  and  the  other  is  not,  consistent  with  the  fun- 
damental and  paramount  law  delegating  or  restraining  the  author- 
ity to  enact,  to  adopt  that  construction  which  renders  it  effectual, 
rather  than  that,  which  in  whole  or  in  part  defeats  its  operation. 
Commissioners  of  OranvilJe  v.  Ballard,  69  N.  C.  18,  This  is  in 
consonance  with  another  rule,  prescribed  by  the  court  for  its  own 
action,  under  which  it  refuses  to  declare  a  statute  void,  unless  the 
invalidity  of  the  act  is,  in  its  judgment,  placed  beyond  a  reason- 
able doubt;  and  such  reasonable  doubt  must  be  solved  in  favor  of 
legislative  action.  King  v.  Railroad,  66  N.  C.  277,  and  numerous 
other  cases.  Under  the  guidance  of  this  principle,  a  fair  and  rea- 
sonable interpretation  of  the  statute  may  limit  its  application,  not 
only  to  railroads  operating  within  the  State,  but  to  contracts  of 
carriage  to  be  executed  within  its  limits,  and  not  to  such  as  extend 
beyond  them.  An  examination  of  its  structure  and  language  tends 
to  sustain  a  construction  thus  circumscribing  its  provisions.  It  for- 
bids '^  any  railroad  corporation  operating  in  this  State ''  from  mak- 
ing the  unequal  charges  for  freight  transported  *'  over  its  road,  or 
any  portion  of  the  same  railroad  of  equal  distance,'*  etc.  No  refer- 
ence is  made  to  transportation  beyond  the  State  lines,  under  a  con- 
tract of  affreightment,  nor  does  any  apportionment  of  the  one  price 
for  the  entire  carriage  seem  to  be  contemplated  or  pi'ovided  for  in 
its  terms.  Certainly,  contracts  involving  inter-State  commerce  and 
traffic,  are  not  specially  embraced  in  its  words. 

It  is  not  material  to  inquire  in  what  manner  different  corpora- 
tion carriers,  who  unite  to  form  a  single  line,  continuous  in  passing 
through  different  States,  apportion  the  common  fund  among  them; 
nor  whether  the  contract  is  that  of  each,  so  that  all  are  responsible 
for  the  delinquencies  of  others;  nor  whether  the  successive  roads, 
retaining  their  several  liability,  co-operate  as  forwarding  agenta  for 
the  shipper  at  their  different  connecting  points;  since  in  every 
case  the  entire  transportation  is  undertaken  from  the  receiving  to 
the  delivery  terminus  of  the  route,  for  a  single  consideration.  The^ 
essential  oneness  of  the  contract  remains,  and  the  act  does  not,  at 
least  in  terms,  touch  it.  If  the  toll  or  compensation  be  distributa- 
ble among  the  companies  upon  an  arrangement  made  by  themselves, 
the  unity  of  the  contract  with  the  shipper  is  not  affected  or  impaired, 
and  in  no  jntt  sense  oan  it  be  said  that  the  latter  is  charged,  under 
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any  agreement  with  him,  the  fractional  part  of  the  entire  compen- 
sation which  the  domestic  road  receives  therefrom,  and  to  such 
cases  the  prohibitory  words  extend. 

In  this  view,  the  acts  complained  of  do  not  constitute  the  oflense 
to  which  the  penalty  is  affixed.  But  assuming  the  act  to  have  a 
wider  scope,  and  to  embrace  inter-State  carriage  as  well,  under  the 
late  decision  of  the  Supreme  Court  of  the  United  States,  as  yet  un- 
reported, this  imputed  extra-territorial  efFect  is  an  invasion  of  the 
exclusive  right  vested  in  Congress  ''to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."    Const  of  U.  S.,  art  1,  §  8. 

To  this  ruling  made  by  the  court  to  which  is  committed  author- 
ity to  determine  conclusively  the  consistency  of  a  State  enactment 
with  the  Constitution  and  laws  of  the  United  States  passed  in  pur- 
suance of  it,  we  give  our  adherence  as  a  final  determination  of  the 
point. 

The  dissenting  opinion,  proceeding  upon  the  idea  that  the  power 
thus  confeiTed  does  not,  until  exercised,  interfere  with  all  State 
action  in  the  premises,  nevertheless  concedes  that  when  exercised 
the  grant  is  exclusive.  We  have  not  seen  the  opinion  to  examine 
for  ourselves,  but  such  is  the  effect  u]>on  the  information  we  possess. 

The  ruling  of  the  court  is  however  that  State  interference  with 
inter-State  commerce  is  absolutely  forbidden,  and  the  failure  of 
Congress  to  take  any  action  in  the  premises  is  an  indication  that 
«uch  commerce  shall  remain  unfettered  and  free,  subject  only  to 
the  common  law.  Passenger  Gases,  7  How.  286;  Hall  v.  DeOuir, 
^5  U.  S.  485. 

We  do  not  undertake  to  venture  upon  the  field  traversed  by  the 
•courty  further  than  to  say  that  the  consequence  of  an  opposite 
view,  that  permits  interfering  by  State  legislation,  would  be  mis- 
-chievous  in  the  extreme.  If  one  State  may  interfere,  so  may  every 
other  through  which  the  freight  is  to  be  carried,  in  respect  to  its 
•own  chartered  companies,  and  in  succession  of  hostile  enactments 
might  cripple  and  so  embarrass  the  roads  in  carrying  out  the  con- 
tract, as  almost  to  destroy  such  commerce,  and  deprive  the  country 
•of  those  beneficial  arrangements  for  transporting  from  distant 
points,  so  general  in  use,  and  so  conducive  to  the  Nation's  pros- 
perity and  business.  The  former  is  therefore  wisely  committed  to 
a  single  body,  whose  regulations  may  be  harmonious  and  self-oon- 

Astent. 

Vol.  LIX  — 
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In  either  aspect  of  the  case,  the  action  does  not  lie,  and  mnst  be 
dismissed. 

Error.  Disnussed. 

Hebbixok,  J.,  does  not  concur  in  the  limited  operation  of  the 
statute  as  construed  in  the  opinion  of  the  court. 


Fbbight  Disobixikatiok  Oasib. 

(WV.  0.4M.) 

SUUute'^dkonminaikm  in  railroad  fi'eiffhU  —  eatutruetiai^ 

Discrimination  in  freight  tarifb  by  railway  companies  means  charging  diifereat 
shippers  aneqnal  sams  for  carrying  the  same  quantity  eqaal  distances. 

A  statute  imposing  a  penalty  on  any  railroad  which  shall  charge  for  transporta- 
tion of  any  freight  over  its  road  a  greater  amount  than  shall  be  chaiged  at 
the  same  time  by  it  for  an  equal  quantity  of  the  same  class  of  freight,  trans- 
ported  in  the  same  direction  over  any  portion  of  the  same  railroad,  of  equal 
distance,  means  that  the  compensation  charged  shippers  for  carrying  an  equal 
quantity  of  the  same  class  of  freight,  going  in  the  same  direction,  mnst  be 
equal  in  amount  for  equal  distances,  no  matter  on  what  part  of  the  road,  at 
any  time  while  its  list  of  charges  for  carrying  freight  remains  unchanged.*' 

ACTION  for  penalties.    The  same  facts  as  in  the  last  action^ 
except  that  the  transportation  was  wholly  within  the  State. 
The  plaintiff  had  judgment  below. 

B.  JET.  Bunn  and  Jacob  Battle,  for  plaintiff. 

John  L.  Bridgers,  A.  W.  Haywood  and  Ernest  Haywoody  for 
defendant. 

Mbrbivoh,  J.  This  action  is  brought  to  reoover  a  penalty, 
which  it  is  alleged  the  defendant  has  incurred  by  a  violation  of  the 
statute  (Code,  g  1966),  which  provides  that  ''It  shall  be  unlawful 
for  any  railroad  corporation  operating  in  this  State,  to  charge  for 
the  transportation  of  any  freight  of  any  description  over  its  road  a 
greater  amount,  as  toll  or  compensation,  than  shall  at  the  same 
time  be  charged  by  it  for  the  transportation  of  an  equal  quantity  of 
the  same  class  of  freight  transported  in  the  same  direction  over  any 
portion  of  the  same  railroad  of  equal  distance,  and  any  railroad  com* 

*  See  preceding  case. 
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pany  violating  this  section  shall  forfeit  and .  pay  the  sum  of  two 
hundred  dollars  for  each  and  every  offense,  to  any  person  suing  for 
the  same.  Nothing  in  this  chapter  shall  be  taken  in  any  manner, 
as  abridging  the  right  of  any  railroad  company  from  making  special 
contracts  with  shippers  of  large  quantities  of  freight,  to  be  of  not  less 
in  quantity  or  bulk  than  a  car  load.'' 

The  defendant  contends  first,  that  this  statute  is  penal,  and 
must  therefore  be  construed  strictly,  and  so  construed,  what  it  is 
conceded  it  did,  is  not  forbidden  by  the  law. 

It  is  an  old,  but  not  yery  precisely  defined  rule  of  law,  that  penal 
statutes  must  be  construed  strictly.  By  this  is  meant  no  more  than 
that  the  court  in  ascertaining  the  meaning  of  such  a  statute  cannot 
go  beyond  the  plain  meaning  of  the  words  and  phraseology  employed 
in  search  for  an  intention  not  certainly  implied  by  them.  If  there 
is  no  ambiguity  in  the  words  or  phraseology,  nothing  is  left  to  cour 
struction  —  their  plain  meaning  must  not  be  extended  by  inference, 
and  when  there  is  reasonable  doubt  as  to  their  true  meaning,  the 
court  will  not  give  them  such  interpretation  as  to  impose  the  penalty. 
Nor  will  the  purpose  of  the  statute  be  extended  by  implication  so 
as  to  embrace  cases  not  clearly  within  its  meaning.  If  there  be 
reasonable  doubt  arising  as  to  whether  the  acts  charged  to  have 
been  done  are  within  its  meaning,  the  party  of  whom  the  penalty 
is  demanded  is  entitled  to  the  benefit  of  that  doubt.  The  spirit  of 
the  rule  is  that  of  tenderness  and  care  for  the  rights  of  individuals, 
and  it  must  always  be  taken  that  penalties  are  imposed  by  the  leg- 
islative authority  only  by  clear  and  explicit  enactments..  That  is, 
the  purpose  to  impose  the  penalty  must  clearly  appear.  Such 
enactments,  as  to  their  words,  clauses,  several  parts  and  the  whole, 
must  be  construed  strictly  together,  but  as  weU,  and  as  certainly  in 
all  respects,  in  the  light  of  reason. 

This  rule  however  is  never  to  be  applied  so  strictly  and  unreason* 
ably  as  to  defeat  the  clear  intention  of  the  legislature.  On  the  con- 
trary, that  intention  must  govern  in  construing  penal  as  well  aa 
other  statutes.  This  is  a  primary  rule  of  construction,  applicable 
in  the  interpretation  of  all  statutes.  The  meaning  of  words  and 
sentences  shall  not  be  narrowed  or  strained  so  as  to  exclude  the 
meaning  intended,  and  while  the  purpose  of  the  statute  shall  not 
be  extended  by  implication,  it  shall  not  on  the  other  hand  be  nar- 
rowed so  as  to  abridge  the  intention  that  reasonably  appears  from 
its  words,  phraseology  and  eonstituent  parts.  If  words  and  sentences^ 
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aud  parts  of  sentence,  having  no  very  definite  signification  in  their 
ordinary  use,  are  employed  and  clearly  intended  to  have  a  particular 
and  definite  meaning  and  application,  and  this  appears  from  their 
particular  use,  connection  and  application  in  the  statute,  that  mean- 
ing and  application  must  be  accepted  as  proper  and  controlling. 
If  the  intention  to  impose  the  penalty  certainly  appears,  that  is 
sufficient  and  it  must  prevail.  Otherwise  the  legislative  intent 
would  or  might  be  defeated  by  mere  interpretation,  which  can  never 
be  allowed.  Bacon  Abr.,  tit.  Stat.  9,  rule  9;  United  Stales  v. 
Willberger,  5  Wheat.  76;  Potter  Dwarris  Stats.  246,  and  note  35, 
and  cases  there  cited;  State  v.  Midgett,  85  N.  C.  539;  Coble  v. 
Shoffner,  75  N.  0.  43. 

Now  applying  the  rule  of  construction,  thus  explained,  to  the 
statute  above  set  forth,  it  clearly  appears  from  its  terms,  its  constit- 
uent parts,  their  bearing  upon  each  other,  and  taking  it  as  a  whole, 
that  its  purpose  is  to  prohibit  and  prevent  each  railroad  corporation, 
doing  the  business  of  transporting  freights  over  its  railroads  in  this 
State,  from  charging  one  shipper  of  freights,  at  any  time  while  its 
current  list  of  charges  for  carrying  freights  remains  unchanged,  a 
^eater  amount  of  compensation  for  carrying  a  certain  quantity  of 
a  certain  class  of  freight  a  certain  distance  in  a  particular  direction 
on  its  railroad,  than  it  charges  another  shipper  for  transporting  an 
equal  quantity  of  the  same  class  of  freight  an  equal  length  of  dis- 
tance in  the  same  direction  on  the  same  railroad,  or  its  branches, 
whether  the  transportation  for  each  is  over  the  same,  or  a  different 
part  of  the  same  road,  and  whether  the  freight  of  one  shipper  is 
carried  a  greater  distance  than  that  of  another,  with  the  exception, 
that  such  corporation  may  make  special  contracts  without  restraint, 
as  to  rates  of  compensation  with  shippers  of  large  quantities  of 
freight,  not  less  than  a  car  load.  That  is,  to  state  the  same  differ- 
ently, the  compensation  to  be  charged  shippers  respectively  for 
carrying  an  equal  quantity  of  the  same  class  of  freight  for  each, 
going  in  the  same  direction,  must  be  equal  in  amount  for  equal  dis- 
tances, no  matter  on  what  part  of  the  road,  and  although  the 
freight  of  one  shipper  is  to  be  transported  a  different  and  longer 
distance  than  that  of  the  other.  In  such  case,  the  charge  to  each 
must  be  the  same  for  any  equal  distance.  The  statute  really 
embodies  and  prescribes  a  scheme  to  prevent  discrimination  and 
secure  equality  and  uniformity  in  charges  for  transporting  freigfats 
by  railroad  companies  doing  business  in  this  State. 
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An  analysis  of  the  material  parts  of  the  statute  will  serve  to  show 
that  its  purpose  is  what  it  is  thus  stated  to  be. 

1.  It  plainly  embraces  all  railroad  corporations,  whether  incor- 
porated by  the  laws  of  this  State  or  not,  "  operating/'  that  is,  doing 
the  business  of  transporting  freights  over  their  respective  railroads 
in  this  State.  The  language  used  is  broad  and  comprehensive  — 
in  no  sense  that  can  reasonably  be  attributed  to  it,  does  it  imply 
exception  or  limitation.  The  word  '*  any  "  is  used  in  the  sense  of 
each,  every  and  all.  There  is  nothing  in  the  statute,  its  terms, 
nature  or  purpose,  that  suggests  that  it  does  not  embrace  every  and 
all  such  corporations.  Nor  is  there  any  thing  in  the  nature  of  a 
foreign  railroad  corporation  doing  such  business  in  this  State  that 
gives  it  any  legal  advantage  or  immunity  in  any  such  respect. 
When  it  comes  into  this  State  to  do  business,  it  at  once  voluntarily 
becomes  subject  to  its  laws  regulating  the  business  of  transportation 
on  railroads.  Although  it  may  not  be  the  absolute  owner  of  the  rail- 
road it  uses,  except  as  lessee,  it  is  the  temporary  owner  for  the  pur- 
poses of  its  business,  and  answerable  as  the  owner  in  that  respect. 

And  as  to  a  railroad  corporation  created  by  and  under  the  laws 
of  this  and  an  adjoining  and  other  States,  it  is  completely  subject 
to  the  laws  of  this  State,  except  as  otherwise  expressly  provided  in 
its  charter,  because  it  is  a  corporation  of  this  State,  and  within  its 
jurisdiction  and  control,  just  as  are  all  other  corporations  created 
by  its  authority,  subject  to  the  limitation  mentioned. 

2.  The  clause,  ^'  to  charge  for  the  transportation  of  any  freight, '' 
etc.,  implies  to  settle,  require  or  demand  of  the  shipper,  as  of 
right,  certain  compensation  for  the  transportation  of  any  freight 
already  transported,  or  delivered  to  the  corporation  to  be  trans- 
ported. As  to  this,  the  penalty  is  incurred  when  the  charge  is 
certainly  made  against  the  shipper,  in  the  case  provided  against  by 
the  statute.  It  cannot  be  that  the  compensation  charged  must  first 
be  paid,  because  it  is  made  unlawful  '*  to  charge  "  otherwise  than 
is  allowed.  This  does  not,  in  any  ordinary  sense,  imply  to  receive 
the  compensation,  and  there  is  nothing  that  in  terms  or  by  just 
implication  goes  to  show  that  any  such  meaning  was  intended. 
The  purpose  is  to  give  the  penalty  at  once  upon  making  the  charge 
and  thus  the  more  certainly  to  prevent  the  evil  intended  to  be  sup- 
pressed^ and  a  violation  of  the  statute. 

3.  The  phrase  ''  a  greater  amount  as  toll  or  compensation,"  etc., 
obviously  means  to  charge  one  shipper  of  a  certain  class  of  freight 
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over  its  road,  in  a  particular  direction,  greater  compensation  than  is 
charged  to  another  shipper  of  an  equal  quantity  of  the  tame  class 
of  freight^  transported  in  the  same  direction,  over  any  portion  of 
same  railroad  of  equal  distance^"  not  necessarily  over  the  same 
distance,  but  any  equal  distance.  The  words  **  greater  amount,^ 
''an  equal  quantity, '^  ''in  the  same  direction,''  and  "of  equal  dis- 
tance," and  "over  any  portion  of  one  railroad  of  equal  distance,** 
are  employed  to  fix  and  establish  the  basis  of  the  equality  of  the 
charge  allowed  to  be  made.  This  equality  of  charge  is  not  limited 
to  the  same,  but  to  an  "  equal  quantity,''  not  to  the  same  but  to  an 
'*  equal  distance,"  over  any  part  of  the  same  road.  These  proyis- 
ions  are  significant  and  important,  and  must  receive  such  interpre- 
tation as  their  use  and  meaning  may  allow,  and  as  will  give  the 
statute  intelligent  practical  effect. 

It  would  be  comparatively  seldom  that  two  shippers  would  ship 
precisely  the  same  quantity  of  the  same  class  of  freight;  and  the 
number  of  instances  in  which  two  shippers  would  ship  exactly  the 
same  quantity  of  freight  of  the  same  class  from  and  to  the  same 
places  would  be  very  small  indeed,  as  compared  with  the  vast  num- 
ber of  shipments  that  would  generally  be  made  from  the  same  place 
to  a  large  and  indefinite  number  of  other  places.  The  words  em- 
ployed in  themselves  do  not  imply  such  a  restricted  meaning,  and 
this  must  not  be  narrowed  so  as  to  defeat  the  purpose  of  the  statute, 
reasonably  appearing.  It  will  be  observed  that  there  is  an  absence 
of  any  provision  in  the  statute  in  this  connection,  or  at  all,  that 
"equal  distance "  shall  apply  to  cases  where  the  freight  of  two 
shippers  is  shipped  from  and  to  the  same  place,  and  this  omission 
seems  to  have  been  intentional,  because  the  express  provision  is 
"over  any  portion  of  the  same  railroad  of  equal  distance."  If 
equal,  thus  used,  means  the  same  distance,  then  why  are  the  words 
"  over  any  portion,"  used  ?  In  that  case  they  would  be  unneces- 
sary, mere  surplusage  and  meaningless.  This  cannot  be  allowed  in 
order  to  give  the  statute  the  narrow  and  unreasonable  effect  just 
pointed  out. 

The  statute  does  not,  in  terms  or  by  reasonable  implication, 
authorize  such  corporations  to  graduate  their  charges  of  compensa- 
tion for  carrying  freights  by  the  different  lengths  of  distance  the 
same  are  to  be  transported.  Indeed  the  purpose  is  to  prevent  that 
yery  thing,  and  to  establish  the  rule  of  equality  of  charges  among 
shippers  of  the  same  class  of  freights  for  all  "  equal  distances," 
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although  the  freight  of  one  may  be  carried  farther  than  that  of 
the  other.  For  the  equal  distance  the  charge  must  be  the  same, 
and  the  same  as  that  charged  to  any  shipper  over  any  part  of  the 
flame  road. 

It  is  expressly  made  unlawful,  in  the  cases  provided  for  in  the 
statute,  to  charge  one  of  two  shippers  of  freight  greater  compensa- 
tion than  another,  and  there  is  no  exception  or  distinction  made  or 
allowed  in  this  respect,  upon  the  ground  that  the  freight  of  one  of 
two  shippers  is  to  be  carried  a  greater  distance  than  that  of  another. 
The  end  to  be  secured  is  to  make  tl)^  compensation,  to  the  extent 
of  the  "  equal  distance  "  the  same,  and  not  greater  as  to  one  shipper 
than  another,  although  the  freight  of  one  of  them  is  carried  a 
greater  distance  than  the  equal  distance.  Hence  if  such  a  corpo- 
ration should  transport  for  one  shipper  a  certain  quantity  of  freight 
of  a  particular  class  in  one  direction  one  hundred  miles  over  its 
road  for  tlO,  and  it  should  charge  another  shipper  of  an  equal 
quantity  of  the  same  class  of  freight  in  the  same  direction,  at  the 
same  time,  fifty  miles^  tlO,  it  would  charge  the  latter  just  double 
the  amount  of  compensation  it  charged  the  former  for  the  equal 
distance  of  fifty  miles.  The  presumption  would  be  in  that  case 
that  the  charge  was  made  for  the  whole  distance  the  freight  was 
carried  for  each  shipper,  because  in  the  order  of  business  the  cor- 
poration would  not  carry  freight  to  the  end  of  fifty  miles,  the 
equal  distance,  for  compensation,  and  beyond  that  for  nothing ! 
It  is  not  sufficient  to  say  that  the  corporation  would  have  carried 
the  freight,  that  stopped  at  the  end  of  fifty  miles,  one  hundred 
miles  for  the  same  price,  because  the  shipper  for  the  shorter  dis- 
tance had  the  right  to  be  charged  only  a  sum  of  money  equal  in 
amount  to  that  charged  to  the  shipper  for  the  longer  distance 
''oyer  any  portion  of  same  railroad  of  equal  distance.''  The  statute 
so  expressly  provides.  ''  Equal  distance  "  clearly  means  an  ^*  equal 
distance ''  anywhere  in  the  same  direction  over  the  same  road,  with- 
out reference  to  the  greater  distance  than  the  ^'  equal  distance  " 
the  freight  of  one  of  two  shippers  may  be  carried.  It  would  cer- 
tainly be  most  unreasonable,  and  trifling  with  a  serious  matter,  to 
conclude  that  the  legislature  intended  simply  to  make  it  unlawful 
and  penal  for  railroad  corporations  to  charge  in  the  case  provided 
for,  and  against  one  shipper  of  freight,  a  greater  compensation  for 
transporting  the  same  than  another,  only  where  both  ship  from 
and  to  the  same  points.     Neither  the  terms  nor  the  reason  of  the 
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statute  warrant,  much  less  do  they  require,  so  narrow  an  interpi 
tation.     Thus  construed  it  would  be  a  ridiculous  mockery  ! 

4.  In  the  nature  of  the  business  of  transporting  freights  railroad 
corporations  must  classify  such  freights  and  the  charges  for  carry- 
ing the  same,  and  such  classifications,  when  established,  are  ob- 
served in  the  course  of  business  until  for  some  reason  they  are 
changed  or  modified.  Besides  the  statute  (Code,  §  1965),  which  ia 
a  part  of  that  now  under  consideration,  requires  each  of  such  cor- 
porations  ''to  keep  a  list  of  the  charges  for  carrying  freight,  speci- 
fying name  of  place,  class  of  fright  and  charge  for  carrying  same,'* 
posted  in  a  conspicuous  place  in  the  depots  or  places  where  freights 
are  received  for  such  shipment,  and  such  charges  cannot  be  in> 
creased  without  giving  fifteen  days'  notice.  The  presumption  is 
that  such  corporations  obey  the  law  and  make  and  observe  the  lists 
of  charges  thus  required  to  be  made  while  they  continue  current 
and  unchanged. 

The  clause,  ''shall  at  the  same  time  be  charged,  etc.,"  must  be 
construed  in  connection  with  the  usage  and  statutory  provision  just 
mentioned,  and  so  interpreted  it  embraces  the  period  of  time  while 
such  lists  continue  unchanged  and  current.  The  words  "same 
time "  are  used  in  the  sense  of  the  same  period,  same  occasion, 
while  the  lists  continue  current.  If  they  be  taken  literally,  in 
their  narrowest  sense,  as  they  appear  in  the  statute,  its  operation 
would  be  confined  within  a  very  narrow  compass.  It  would  be 
very  seldom  indeed  that  two  shippers  of  freight  would  ship  pre- 
cisely equal  quantities  of  the  same  class,  in  the  same  direction,  over 
the  same  road  at  the  very  same  time.  In  view  of  the  other  pro- 
visions of  the  statute  and  its  purpose  and  to  give  it  practical  effect, 
the  interpretation  thus  given  must  be  the  necessary  and  tme 
one. 

5.  As  we  have  already  seen,  the  clause,  "an  equal  quantity  of 
the  same  class  of  freight,"  etc.,  is  intended  to  designate  the  quan- 
tity that  fixes  the  equality  and  uniformity  of  compensation  that 
may  be  charged.  Thus  if  one  ship  ten  bales  of  cotton  and  another 
five  bales,  although  the  former  ships  more  than  the  latter,  the 
compensation  charged  to  each  for  transporting  five  bales  must  be 
equal,  whether  that  be  much  or  little,  and  the  shipper  who  has 
more  than  five  bales  must,  as  to  the  excess,  be  charged  the  same 
rate  of  compensation  as  that  charged  each  for  the  equal  quantities. 
This  is  necessary  to  preserve  the  equality  of  charges. 
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6.  The  words^  "  transported  in  the  same  direction^ '^  etc.,  plainly 
imply  in  the  direction  the  freights  are  carried  over  the  railroad 
from  the  depot,  or  the  place  where  the  shipments  were  made,  and 
this  embraces  branches  of  the  same  road  in  that  direction,  if  these 
are  used  in  connection  with,  and  as  part  of  the  same  road.  If  the 
corporation  should  use  two  or  more  distinct  railroads,  not  in  con- 
nection, it  may  bo  that  it  could  haye  a  different  and  distinct  class 
of  charges  for  each  of  its  roads. 

7.  The  clause  ''over any  portion  of  same  railroad, ^^  etc.,  is  like- 
wise, as  already  explained,  intended  to  secure  equality  and  uniform- 
ity of  charges,  and  to  exclude  the  conclusion  that  ^' equal  distance'' 
implies  the  same  distance. 

The  exception  in  the  statute,  allowing  railroad  companies  to 
make  '^ special  contracts'^  with  shippers  ''of  large  quantities  of 
freight,  to  be  of  not  less  in  quantity  or  bulk  than  one  car  load,' 
tends  strongly  to  show  the  correctness  of  the  construction  we  have 
given  it.  If  the  words  and  clauses  are  to  be  taken  in  the  literal 
and  very  narrow  sense  contended  for  by  the  counsel  for  the  defend- 
ant, then  of  what  use  is  the  exception  ?  Accepting  their  interpre- 
tation the  defendant  could,  as  to  all  shipments,  discriminate  at  its 
pleasure  in  its  charges  of  compensation,  except  where  two  or  more 
shippers  happen  to  ship  precisely  equal  quantities  of  the  same  class 
of  freight,  going  precisely  equal  distances  in  the  same  direction, 
and  from  and  to  the  same  places.  Such  cases  would  seldom,  if 
ever,  occur,  and  the  statute  so  construed,  would  be  practically  in- 
operative. It  would  suppress  no  evil.  The  obvious  purpose  of  the 
exception  is  to  except  large  shipments  of  freights  from  the  strin- 
gency of  the  statute.    It  can  have  no  other  practical  meaning. 

In  aid  of  the  general  purpose  of  the  statute,  above  indicated,  the 
legislature  passed  a  subsequent  statute  (Acts  1879,  ch.  237;  Code, 
g  1968),  forbidding  railroad  companies  ''to  pool  freights,  or  to  al- 
low rebates  on  freights,"  the  object  being  to  prevent  unreasonable 
competition  between  two  or  more  railroad  companies  at  "  compet- 
ing points,''  and  to  prevent  discrimination  as  to  compensation  for 
carrying  freights  by  means  of  "  rebates." 

The  title  of  the  statute  harmonizes  with  its  terms  and  constitu- 
ent parts,  and  plainly  designates  its  purpose,  and  this  strengthens 
tie  interpretation  given  above.  In  Acts  of  1874-*75,  chap.  'ZiO^  it 
is  entitled  "An  Act  to  prevent  discrimination  in  freight  tariffs  by 
raihroad  companies  operating  in  this  State;"  and  as  brought  for- 
VoL.  LIX  —  33 
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ward  in  the  Code,  chap.  49,  entitled  ''  Railroads/'  §  1966,  it  is 
placed  immediately  under  the  title,  ''Discrimination  in  freight  un- 
lawful,'* etc. 

''Discrimination  in  freight  tariff  by  railroad  companies,''  "dis- 
crimination in  freights/'  and  like  expressions,  as  applied  to  such 
companies,  are  terms  and  phrases  well  understood  in  the  nomencla- 
ture of  transportation  over  railroads.  They  may  have  a  wider  sig- 
nification, but  for  the  present  purpose  they  certainly  imply  to 
charge  shippers  of  freight,  as  compensation  for  carrying  the  same 
oyer  railroads,  unequal  sums  of  money  for  the  same  quantity  of 
freight,  for  equal  distances;  more  for  a  shorter  than  a  longer  dis- 
tance; more  in  proportion  of  distance  for  a  shorter  than  a  longer 
distance;  more  for  freights  called  "local  freights,"  than  those  desig- 
nated "through  freights;"  more  for  the  former,  in  proportion  of 
the  distance  such  freights  may  be  carried,  than  the  latter,  the  rail- 
road companies  being  prompted  to  make  such  unequal  charges  by 
unreasonable  competition  between  two  or  more  of  them  at  compet- 
ing points,  more  or  less  important,  and  to  make  unreasonably  high 
charges  at  other  places  where  there  is  the  absence  of  competition, 
because  they  have  power  to  make  them,  and  exact  payment  in  order 
to  make  unjust  gain  and  as  well  to  help  pay  the  cost  of  such  un- 
natural competition. 

Nor  in  this  connection  is  it  improper  to  notice  the  public  fact, 
that  at  the  time  the  statute  under  consideration  was  enacted,  there 
was  a  general  complaint  as  to  the  alleged  grieyance  that  such  un- 
equal and  oppressiye  charges  were  made  by  railroad  companies  in 
this  State,  greatly  to  the  public  prejudice.  The  statute,  its  terms 
and  yarious  parts,  including  its  title,  alike  point  to  such  eyil,  and 
proyide  for  its  suppression. 

The  purpose  thus  attributed  to  the  statute  clearly  appears  from 
its  terms,  its  constituent  parts,  their  bearing  upon  each  other,  and 
the  whole  taken  together.  If  there  could  be  any  doubt  as  to  its 
true  meaning,  its  title  may  be  resorted  to,  to  strengthen  the  con- 
clusion reached,  especially  as  it  does  not  in  any  respect  contrayene, 
but  on  the  contrary  harmonizes  with  the  proyisions  of  the  statute, 
and  points  in  broad  and  comprehensiye  terms  to  the  mischief  to  be 
remedied.  State  y.  Matthews,  3  Jones,  457;  United  Rtaies  y.  Fisher^ 
2  Cr.  386 ;  Hadden  y.  Collector,  5  Wall.  107;  Potter's  Dwar.  Stats. 
102  and  n.  4 ;  United  States  y.  Railroad,  91  TJ.  S.  72 ;  Plait  v. 
RaUroadj  99  U.  S.  48. 
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On  the  argument,  one  of  the  counfiel  for  the  appellant,  pointed 
out  with  much  force  the  possible  evil  conseqaences  of  such  an  in- 
terpretation of  the  statute  to  the  defendant,  shippers  of  freight, 
Hod  the  public  generally.  This  argument  would  ha^e  force  if  the 
legislative  intent  were  doubtful,  but  when  this  unmistakably  ap- 
pears, as  it  certainly  does  here,  it  must  prevail 

Such  an  argument  might  well  be  addressed  to  the  legislature. 
If  the  statute  is  too  severe  and  impracticable,  the  remedy  lies  in 
legislative  action.  It  is  not  the  province  of  the  courts  to  deter- 
mine the  wisdom  and  expediency  of  statutes,  and  what  they  should 
or  should  not  be,  but  what  they  are,  and  to  apply  them  as  occasion 
may  require. 

It  appears,  that  according  to  its  current  list  of  charges  for  carry- 
ing freight,  the  defendant  charged  for  carrying  fertilizers  from 
Wilmington  in  this  State,  to  Rocky  Mount  in  this  Sfcate,  over  its 
railroad,  a  distance  of  one  hundred  and  thirty-seven  miles,  $23.50 
per  ton,  and  at  the  same  time,  the  same  amount,  for  carrying  a  ton 
of  the  same  class  of  freight,  from  the  same  place,  in  the  same 
direction,  over  the  same  part  of  its  railroad,  an  equal  distance,  and 
thence  over  its  branch  road  to  Tarboro  in  this  State,  the  greater 
distance  of  eighteen  miles ;  and  that  it  carried  for  the  plaintiffs 
from  Wilmington  to  Rocky  Mount,  ten  tons  of  fertilizers,  and 
<}harged  them  for  carrying  the  same,  $25,  and  at  the  same  time,  it 
carried  for  R.  H.  Battle,  from  the  same  place,  over  its  same  rail- 
road, in  the  same  direction,  to  Tarboro,  the  greater  distance  of 
eighteen  miles,  seventeen  tons  of  fertilizers,  of  the  same  class  of 
freight,  and  charged  him  $42.50.  To  simplify  this  statement,  the 
defendant  charged  the  plaintiffs  $2.50,  for  carrying  a  ton  of  fer- 
tilizers one  hundred  and  thirty-seven  miles,  over  its  road,  and  at 
the  same  time  charged  R.  H.  Battle  but  the  same  amount,  as  com- 
pensation for  carrying  a  like  ton  of  fertilizers,  in  the  same  direction, 
over  its  same  railroad,  a  greater  distance,  to-wit,  one  hundred  and 
fifty-five  miles.  In  the  orderly  course  of  business,  this  latter  charge 
was  for  the  whole  distance,  and  not  simply  for  a  part  of  it  ending 
at  Becky  Mount.  The  presumption  is,  nothing  to  the  contrary  ap- 
pearing, that  the  charge  was  for  the  whole  distance.  Hence  it  must 
be  that  the  defendant  charged  the  plaintiff  a  greater  amount  as 
compensation  for  carrying  their  ton  of  fertilizers,  for  the  distance 
of  one  hundred  and  thirty-seven  miles  of  its  railroad,  than  it  did  at 
the  same  time  charge  R.  H.  Battle,  for  carrying  an  equal  quantity 
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of  the  same  class  of  freight  in  the  same  direction  and  equal,  in  this 
case  the  same  distance,  over  its  same  raihroad  ;  and  so  also  the  de* 
fendant  charged  the  plaintiff  for  carrying  ten  tons  of  fertilizers  one 
hundred  and  thirty-seven  miles  over  its  railroad,  125  as  compensa- 
tion, and  at  the  same  time  charged  another  shipper,  S.  H.  Battle, 
a  less  amount  for  carrying  an  equal  quantity  of  the  same  class  of 
freight,  an  equal  distance,  and  in  this  case  the  same  distance,  in 
the  same  direction,  over  its  same  railroad.  We  have  already  seen 
that  the  fact  that  the  defendant  carried  for  one  of  these  two  shippers, 
at  the  same  time,  more  than  ten  tons,  cannot  affect  the  resnlt. 
They  had  equal  quantities  to  the  extent  of  ten  tons,  and  for  these 
equal  quantities  it  charged  one  of  them  a  greater  amount  as  com- 
pensation than  the  other  for  an  equal  distance,  and  this  is  the 
material  fact  in  this  respect  and  connection.  The  defendant  there- 
fore incurred  the  penalty  sued  for  in  this  action,  unless  another 
defense  relied  on  by  it  must  be  sustained  as  good  and  available. 

The  defendant  contends,  secondly,  that  its  charter  embodies  a 
contract,  founded  in  several  material  respects,  upon  valuable  con- 
siderations, between  it  and  the  State  of  North  Carolina,  and  that 
among  the  stipulations  contained  in  it  is  that  allowing  the  defend- 
ant to  make  by-laws  and  regulations  for  its  government,  not  incon- 
sistent with  the  laws  of  this  State  and  the  United  States,  and  also 
the  following :  '^  and  they  (the  defendants),  shall  be  entitled  to 
receive  and  demand  the  following  rates,  to-wit,  not  exceeding  four 
cents  a  mile  for  toll,  and  nine  cents  a  mile  for  transportation  per 
ton  of  2,000  pounds  ;  and  for  the  transportation  of  passengers,  not 
exceeding  six  cents  per  mile  for  each  passenger." 

It  further  insists,  that  if  the  statute  under  consideration  is  in- 
tended to  embrace  it,  then  as  to  i',  the  statute  is  inoperative  and 
void,  because  it  impairs  the  obligation  of  the  contract,  the  material 
clause  of  which  is  set  forth  above. 

It  is  not  necessary  to  decide  whether  or  not  the  clause  of  the 
charter  of  the  defendant,  just  quoted,  is,  ani  must  be  treated  ag 
such  a  contract  on  the  part  of  the  State,  as  prevents  it,  in  the  exer- 
cise of  legislative  power  and  authority,  from  regulating  and 
establishing  the  charges  of  compensation  of  the  defendant  for  carry- 
ing freights  and  passengers  over  its  railroad,  because  the  statute 
under  consideration  does  not  undertake  to  abridge  or  interfere  with 
the  rights  of  the  defendant  to  charge  any  amount  as  such  compensa- 
tion as  it  may  see  fit,  within  the  maximum  of  charges  prescribed  and 
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allowed  in  its  charter.  As  said  aboTe,  that  statute  does  not  pro- 
vide a  maximum  or  minimum,  or  any  charge,  or  schedule  of  charges 
as  compensation  for  carrying  freights.  It  simply  requires  equality 
and  uniformity  in  such  charges  and  forbids  the  contrary  under  a 
penalty. 

The  charter  of  the  defendant  does  not  in  terms,  or  by  necessary 
or  just  implication,  provide  that  it  may  charge  one  shipper  for 
carrying  his  freight  of  a  particular  class  one  price,  and  another 
shipper  a  different  and  greater  price,  for  the  like  and  equal  service 
with  or  without  regard  to  the  quantity  of  freight,  or  the  distance 
it  may  be  carried.  On  the  contrary,  the  reasonable  implication  is, 
that  its  charge  shall  be  equal,  in  proportion,  against  all  shippers 
alike,  as  to  quantity  and  distance.  The  defendant  is  authorized,  in 
terms,  to  charge  as  compensation  for  carrying  freights,  not  exceed- 
ing a  fixed  price  per  ton  per  mile.  This  seems  to  contemplate 
uniformity  and  equality  per  ton  per  mile,  extended  to  all  shippers 
of  freight,  whatever  may  be  the  price  fixed  by  the  defendant.  This 
is  just,  and  comports  with  equal  fairness  to  all  shippers,  although 
it  may  not  always  suit  the  better  convenience  and  advantage  of  the 
defendant.  Moreover  the  defendant  exercises  franchises  and 
priyileges  granted  by  the  legislature  for  the  common  public  good. 
Besides  the  purpose  of  the  State  to  abandon  or  part  with  its  right 
and  power  to  require  the  defendant  to  make  its  charges  for  carry- 
ing freights  equal  and  uniform  as  to  quantity  and  distance  to  all 
shippers  alike,  is  not  to  be  presumed,  nor  can  it  appear  from  mere 
inference.  Such  purpose  must  be  deliberate,  and  appear  clearly 
from  positive  terms,  express  grant,  or  necessary  implication. 

It  is  difiScult  to  understand  how,,  upon  principle,  the  legislature 
can,  by  contract  or  otherwise,  effectually  grant,  sell,  or  part  with, 
to  any  extent,  any  part  of  an  essential  power  of  government.  If 
this  can  be  done  at  all,  it  can  only  be  done  by  a  clearly  expressed 
purpose  to  do  so.  The  presumption  is  against  such  purpose.  This 
rule  of  interpretation  is  elementary  and  important,  and  should 
always  be  strictly  observed. 

The  legislature,  for  public  consideration,  granted  to  the  defend- 
ant the  right  to  fix  within  a  maximum  its  compensation  for  carry- 
ing freights,  but  this  is  a  very  different  thing  from  the  right  to 
discriminate  for  any  purpose  or  consideration,  in  any  way  or  in  any 
respect,  as  to  compensation  for  carrying  freight.  There  is  no  pro- 
vision in  the  defendant's  charter,  that  in  terms  or  by  necessary  im- 
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])lication  declares  the  purpose  on  the  part  of  the  legislature  to 
conclude  the  State  against  its  exercise  of  the  right  and  power  to 
forbid  and  prevent  such  discrimination. 

The  defendant  assigned  as  error  the  refusal  of  the  court  to  grant 
its  motion  to  dismiss  the  action,  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  properly  refused  to  grunt  the  motion.  The  material  facts 
were  agreed  upon  in  writing  and  submitted  to  the  court  for  its  judg- 
ment, and  thus  they  passed  into  the  record,  and  the  judgment  was 
founded  upon  these.  Moreover  it  was  agreed  by  the  parties  that  the 
court  should  make  an  order  allowing  the  plaintiffs  to  amend  their 
complaint,  so  as  to  make  it  conform  to  the  facts  agreed  upon. 

The  amendment,  it  seems,  was  not  made.  This  may  be  done 
here  for  the  sake  of  uniformity  and  order. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Smith,  G.  J.  While  I  concur  in  the  construction  of  the  statute 
which  covers  the  facts  presented  in  this  case,  and  subjects  the  de- 
fendant to  the  penalty  imposed,  I  am  not  prepared  to  assent  to 
all  that  is  said  about  its  operation,  in  the  wide,  elaborate  and  dis- 
cursive range  taken  in  the  discussion  in  the  opinion,  upon  aa 
assumed  state  of  facts  not  before  the  court.  Our  office  is  to  con- 
strue and  apply  the  statute  to  the  case  made  m  the  complaint,  and 
thus  far  our  ruling  becomes  a  decision,  having  the  force  and  effect 
of  a  precedent. 

It  is  prudent  and  safe  in  most  cases  not  to  go  further;  not  to  in- 
dulge in  the  utterance  of  opinions  hypothetical  and  speculative 
only,  which  though  not  authoritative  adjudications,  may  embarrass 
in  the  impartial  and  free  examination  of  cases  that  may  thereafter 
come  before  the  court  and  require  a  direct  judgment  Especially, 
in  my  opinion,  ought  this  rule  to  be  observed  in  the  interpretation 
of  a  legislative  act,  not  very  clear  in  its  terms  or  the  expression  of 
its  purposes. 

Literally  and  rigorously  interpreted  the  inhibition  is  confined  to 
unequal  and  discriminating  charges  for  compensation  in  carrying 
^'an  equal  quantity  of  the  same  class  of  freight,  transported  in  the 
same  direction  on  any  portion  of  the  same  railroad  of  equal  dis- 
tance," and  the  penalty  is  incurred  when  these  conditions  co-exist 
in  the  corporate  act. 
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If  this  absolute  strictness  of  constraction  is  to  be  put  upon  the 
act,  obyionsly  a  case  would  seldom  occur,  in  which  its  provisions 
would  be  violated,  for  its  force  could  be  expended  in  proTcnting 
personal  discrimination  among  freighters  or  shippers.  This  is  too 
narrow  an  interpretation  and  would  not  only  fail  to  express  and 
give  effect  to  the  legislatiye  will  in  remedying  a  felt  evil,  detri- 
mental to  its  citizens,  but  be  to  practically  annul  and  render  the 
act  inoperatiye  for  any  useful  purpose. 

The  first  duty  of  the  court  is  to  ascertain  the  intent  of  the  act, 
as  deducible  from  the  terms  in  which  it  is  expressed,  and  the  evil 
it  was  designed  to  remedy  and  remove. 

I  agree  in  the  opinion  of  the  court  that  it  embraces  the  facts  of 
the  case  before  us,  and  the  mandate  is  disregarded  in  requiring  the 
same  compensation  for  the  carriage  over  the  longer  and  the  shorter 
route.  The  fact  that  there  is  no  increased  charge  for  the  additional 
transportation,  beyond  that  part  of  the  road  traversed  in  common, 
lessens,  pro  ianio,  the  compensation  or  toll  exacted  from  him  whose 
freight  is  carried  furthen  and  discriminates  unequally  between  the 
parties.  The  charge  is  not  the  same  to  each  for  transportation  over 
an  equal,  the  same,  distance  on  the  road. 

But  I  go  no  further,  reserving  to  myself  the  right  to  examine, 
with  full  freedom,  cases  that  may  hereafter  arise,  and  come  before 
the  court,  and  decide  upon  the  applicability  of  the  statute  to  them. 

No  error.  JudgrnmU  affirmed. 


State  v.  Loho. 
(osN.aiw.) 

Taxation  —  c<nutUuH(mat  law  —  drummen. 

A  Stete  statute  imposing  a  license  tax  on  dnunmen,  and  allowing  dmmmen 
paying  a  dealer's  tax  an  equal  rebate  on  their  purchase  tax,  is  not  unoonstl- 
totional.     {See  note,  p.  207.) 

CONVICTION  of  violation  of  license  taxation.     The  opimon 
states  the  point. 

Atiomsff'Oeneral  and  OharlM  Jf.  Busbee,  for  State. 

John  DwereuXj  Jr.,  for  defendant. 
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Shjth,  G.  J.  We  have  had  occasion  recently  to  consider  the 
section  on  which  the  present  indictment  is  founded,  and  to  define 
the  chiss  of  persons  intended  to  be  taxed  as  drummers,  a  word 
which  soems  to  have  come  into  general  use,  in  SteUe  v.  Miller,  93 
N.  0.  511;  8.  c,  53  Am.  Bep.  469,  and  we  do  not  propose  to 
renew  the  discussion. 

While  to  this  enactment,  separately  considered,  no  objection  is 
made  for  its  want  of  uniformity  to,  or  its  inconsistency  with,  the 
Federal  Constitution,  it  is  insisted  that  this  conflict  is  brought 
abont  by  a  rebate  authorized  in  section  25  preceding.  This  sectioii 
imposes  upon  merchants,  and  other  dealers  in  goods,  wares  and 
merchandise,  besides  an  ad  valorem  tax  and  stock,  a  further  license 
tax  of  one-tenth  of  one  per  centum  on  the  total  amount  of  pur- 
chases, estimated  semi-annually  upon  the  aggregate  of  such  for  the 
preceding  six  months,  and  contains  this  clause:  '' Dealers  paying  a 
drummer's  tax,  prescribed  in  section  twenty-eight  of  this  act,  shall 
be  allowed  a  rebate  of  that  amount  on  his  [their]  purchase  tax  for 
the  same  time.'' 

As  merchants  residing  out  of  the  State,  and  sending  their 
travelling  agents  into  the  State,  can  have  no  rebate  unless  they 
have  here  a  business  liable  to  the  purchase  tax,  it  is  insisted  that 
this  is  a  discrimination  against  non-resident  merchants  unwar- 
ranted by  the  Constitution  of  the  United  States,  and  is  the  same 
as  jf  the  drummer's  tax  was  put  upon  one  class  and  npt  upon  the 
other. 

There  is  no  feature  in  the  statute  that  distinguishes  between 
resident  and  non-resident  itinerant  salesmen  or  between  their 
employees.  Both  must  pay  the  same  priTilege  tax  and  enjoy  equal 
advantages  under  the  license  issued.  Nor  is  any  difFerence  made 
in  respect  to  the  place  of  product  or  manufacture  of  the  goods  to 
be  sold.  The  rebating  provision  applies  to  all  who  pay  the  pur- 
chase tax  from  which  the  deduction  is  to  be  made.  The  non-resi- 
dent may  have  a  stationary  mercantile  business  in  the  State,  con- 
ducted by  himself  or  an  agent,  and  he  is  equally  entitled  to  the 
rebate  upon  the  same  tax.  Under  the  law,  he  stands  upon  the 
same  footing,  with  equal  right  to  the  same  exemption,  as  the  home 
merchant.  If  the  benefit  does  not  come  to  him,  it  is  because  he 
has  not  the  tax  to  pay  from  which  the  reduction  comes.  As  was 
forcibly  argued  for  the  State,  he  possesses  all  the  immunities  and 
privileges  that  belong  to  a  citizen,  and  such  are  protected  by  the 
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fundamental  national  law  against  an  inYasion  by  State  legidation, 
and  no  more  can  be  olaiined. 

In  trnth,  the  disadvantage  is  with  the  resident  dealer,  who  is 
compelled  to  pay  a  tax  from  which  the  principal  of  the  non-resi- 
dent drummer  or  himself ,  non-resident,  is  exempt. 

The  refunding  puts  them  more  on  equal  ground.  Certainly  there 
is  no  forbidden  discrimination  in  the  legislation  itself,  and  hence  it 
is  sought  to  be  found  in  the  practical  operation  of  the  law.  This  is 
not  always  however  a  test  of  the  validity  of  a  statute. 

A  discriminating  license  tax  on  commission  merchants  dealing 
in  cotton  or  cane  sugar,  levied  in  a  northern  State,  would  operate 
injuriously  upon  those  States  where  these  articles  were  raised,  but 
this  would  not  render  the  tax  obnoxious  to  constitutional  objections, 
since  in  the  terms  the  discrimination  is  not  seen.  Undoubtedly  a 
State,  where  permitted  by  its  own  Constitution,  may  levy  taxes  upon 
professions  and  privileges,  and  when  uniform  in  assessment,  and  in 
authorized  rebates,  the  legislation  cannot  be  deemed  discriminating 
against  citizens  of  other  States  or  their  property  introduced  for  the 
purpose  of  sale,  when  precisely  the  same  burden  rests  upon  our  own. 

The  cases  to  which  we  have  been  referred  in  the  argument  of 
defendant's  counsel  {Passenger  Cases.  7  How.  283;  Woodruff 
V.  Parham,  8  Wall.  123;  Ward  v.  Maryland,  12  Wall.  418) 
are  not  hostile  to  the  views  expressed.  The  first  two  relate  to 
attempts  to  impose  taxes  upon  imports  from  foreign  States  and 
from  a  State  in  the  Union,  which  are  held  to  interfere  with  the 
exclusive  right  given  to  Congress  ''to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,"  and  denying  to  a 
State  the  right  to  *'  levy  any  imports  or  duties  on  imports  or  exports'' 
without  the  consent  of  congress,  except  in  the  enforcement  of  its 
inspection  laws.  Art  1,  §§  8  and  9. 

The  Maryland  enactment  was  declared  void,  because  it  imposed 
a  higher  license  tax  upon  agents  or  drummers  not  permanently 
residing  in  the  State,  than  upon  its  own  residents  embarking  in  the 
same  business,  and  also  discriminated  against  their  selling,  unless 
they  paid  the  increased  tax,  any  goods,  wares  or  merchandise 
other  than  agricultural  products  and  articles  manufactured  in  that 
State. 

Delivering  the  opinion,  Bfr.  Justice  Clifford,  conceding  the 

power  of  a  State  to  impose  taxes  on  all  sales  made  within  its  limits, 

whether  the  goods  sold  are  the  produce  of  that  or  some  other  State» 
Vol.  LIX  —  34 
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provided  the  tax  is  uniform,  proceeds  to  say:  "That  a  tax  dis- 
criminating against  the  commodities  of  the  citizens  of  the  other 
States  of  the  ITniou  would  be  inconsistent  with  the  provisions  of 
the  Federal  Constitution,  and  that  the  law  imposing  such  a  tar 
would  be  unconstitutional  and  invalid.'' 

In  Machine  Co,  v.  Oage,  100  IT.  S.  (576,  cited  in  the  brief  of 
counsel  representing  the  State,  Mr.  Justice  Swayxe  collects  and 
discusses  numerous  cases  in  which  State  legislation  has  been  decided 
to  invade  the  exclusive  power  vested  in  Congress  to  regulate  inter- 
State  commerce,  by  discriminating  between  citizens  of  that  and  of 
other  States,  or  in  goods  of  their  growth  and  manufacture  intro- 
duced in  the  legislating  State. 

In  this  case  the  act,  whose  validity  was  called  in  question,  im- 
posed a  tax  of  tlO,  subsequently  raised  to  tl5,  upon  "  all  peddlers 
of  sewing  machines  and  selling  by  sample."  The  sewing  machines 
charged  with  the  tax  were  made  in  Connecticut,  and  the  Supreme 
Court  of  Tennessee  gave  an  authoritative  construction  of  the  act  as 
'*  taxing  the  peddlers  of  such  machines  without  regard  to  the  place 
of  growth  or  of  manufacture."  Accepting  this  as  the  correct  con- 
struction of  the  act,  the  court,  Mr.  Justi<3e  Swatxe  delivering  the 
opinion,  after  a  full  review  of  the  adjudic^itions,  declares  that  **  the 
statute  in  question,  as  construed  by  the  Supreme  Court  of  the  State, 
makes  no  such  discrimination  "  (referring  to  a  discrimination  in 
favor  of  the  State  or  of  the  citizens  of  the  State  which  enacted  the 
law  mentioned  in  a  preceding  clause).  "  It  applies  alike  to  sewing 
machines  manufactured  in  the  State  and  out  of  it.  The  exaction 
is  not  an  unusual  or  unreasonable  one.  The  State,  putting  all  such 
machines  upon  the  same  footing  as  to  the  tax  complained  of,  had 
an  unquestionable  right  to  impose  the  burden." 

The  ruling  in  the  recent  case  of  Walling  v.  Michigan,  116  XJ.  S. 
446,  indirectly  recognizes  the  principle  upon  which  the  preceding 
adjudication  rests  in  declaring  void  a  statute  of  Michigan,  set  out 
in  full  in  the  case,  but  which  in  effect  imi)osed  a  tax  upon  per- 
sons who  not  residing  or  having  their  principal  place  of  business 
within  the  State  engage  there  in  the  business  of  selling  or  solicit- 
ing the  sale  of  intoxicating  liquors,  to  b€:  shipped  into  the  State 
from  places  without  it,  but  does  not  impose  a  similar  tax  upon  per- 
sons selling  or  soliciting  the  sale  of  intoxicating  liquors  manu&c- 
tured  in  the  State.  This  is  deemed  a  restraint  upon  commerce,  and 
the  obnoxious  features  were  not  removed  by  a  subsequent  act,  im- 
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peeing  a  greater  tax  upon  all  persons  in  the  State  engaged  in. 
manufacturing  or  selling  such  liquors  therein. 

The  court  declares  this  to  be  ''a  discriminating  tax»  levied 
against  persons  for  selling  goods  brought  into  the  State  from  other- 
States  or  countries, '^  and  to  be  clearly  within  the  ruling  in  Welton 
T.  Missouri,  91  U.  S.  275.  No  such  vitiating  element  is  to  be 
found  in  our  enactment,  nor  can  we  perceive  wherein  consists  the 
alleged  repugnancy  to  the  Vederal  Constitution,  or  any  discrimina- 
tion unfavorable  to  the  non-resident,  or  any  advantage  secured  to 
the  home  dealer  and  denied  to  the  other. 

The  general  assembly  seems  to  have  aimed  to  eliminate  from  the 
revenue  law  the  objectionable  and  discriminating  provisions  that 
were  present  in  its  earlier  enactments,  in  order  to  conform  its 
legislation  to  the  requirements  of  the  paramount  law  of  the  United 
States  Constitution  as  authoritatively  interpreted  by  its  highest 
court.  But  if  such  inconsistency,  discoverable  not  in  form  of  the 
enactment,  but  from  its  unequal  operation,  find  a  reasonable  sup- 
port in  argument,  which  we  do  not  concede,  it  is  not  so  apparent 
as  to  warrant  us  in  declaring  it  inoperative  and  void. 

There  is  no  error,  and  this  will  be  certified  for  further  action  in 
the  court  below. 

No  error.  Judgment  affirmed. 

NoTS  BT  THE  Rbportsr.-—  Ih  Hotbins  v.  laaing  DUtrict  of  Shelby  County, 
Tennessee,  Sup.  Ct.,  U.  S.,  March  7,  1867,  it  was  held  that  a  tax  apon< 
drammers,  and  all  persons  not  having  a  regular  licensed  house  of  business  in 
the  taxing  district,  selling  goods  by  sample,  is  void.  The  text  of  the  opinion 
follows: 

"Bradley,  J.  This  case  originated  in  the  following  manner:  fiSabine  Kob- 
bins,  the  plaintiff  in  error,  in  February,  1884,  was  engaged  at  the  city  of  Mem- 
phis, in  the  State  of  Tennessee,  in  soliciting  the  sale  of  goods  for  the  firm  of 
Rose,  Bobbins  &  Co.,  of  Cincinnati,  in  the  State  of  Ohio,  dealers  in  paper  and 
other  articles  of  stationery,  and  exhibited  samples  for  the  purpose  of  effecting^ 
such  sales,  an  employment  usually  denominated  as  that  of  a  '  drummer.  * 
There  was  in  force  at  that  time  a  statute  of  Tennessee  relating  to  the  subject 
of  taxation  in  the  taxing  districts  of  the  State,  applicable  however  only  to  the: 
taxing  district  of  Shelby  county  (formerly  the  city  of  Memphis),  by  which  it 
was  enacted,  amongst  other  things,  that '  all  drummers  and  all  persons  not 
having  a  regular  licensed  house  of  business  in  the  taxing  district  offering  for 
sale  or  selling  goods,  wares  or  merchandise  therein,  by  sample,  shall  be 
required  to  pay  to  the  county  trustee'  the  sum  of  $10  per  week,  or  $25  per 
month,  for  Buch  privilege;  and  no  license  shall  be  issued  for  a  longer  period 
than  three  months.'    Act  of  1881,  chap.  09,  §  16. 
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"  The  boflineflB  o^  aalUiig  l^*  sample  and  nearlj  alxtj  other  occapatloiia  had 
heen  by  law  declared  to  be  privileges,  and  were  taxed  as  such,  and  it  was 
made  a  misdemeanor,  panishable  by  a  fine  of  not  less  than  $5  nor  more  than 
$50  to  exercise  any  of  sach  occupations  without  having  first  paid  the  tax  or  ob- 
tained the  license  required  therefor. 

"  Under  this  law  Bobbins  who  had  not  paid  the  tax  nor  taken  a  license,  was 
prosecuted,  convicted,  and  sentenced  to  pay  a  fine  of  $10,  together  with  the 
State  and  county  tax,  and  costs;  and  on  appeal  to  the  Supreme  Court  of  the 
State,  the  judgment  was  affirmed.  This  writ  of  error  is  brought  to  review  the 
Judgment  of  the  Supreme  Court,  on  the  ground  that  the  law  imposing  the  tax 
waa  repugnant  to  that  clause  of  the  Constitution  of  the  United  States  which 
declares  that  Congress  sliall  have  power  to  regulate  conuneroe  among  the 
several  States. 

**  On  the  trial  of  the  cause  in  the  inferior  court,  a  jury  being  waived,  the  fol- 
lowing agreed  statement  of  facts  was  submitted  to  the  court,  to- wit: 

** '  Sabine  Bobbins  is  a  citizen  and  resident  of  Cincinnati  Ohio,  and  on  the  — 
day  of ,  1884,  was  engaged  in  the  business  of  drumming  in  the  taxing  dis- 
trict of  Shelby  county,  Tenn. —  ».  «.,  soliciting  trade  by  the  use  of  samples  for 
the  house  or  firm  for  which  he  worked  as  a  drummer,  said  firm  being  the  flitn 
>of  '  Bose,  Bobbins  &  Co.'  doing  businees  in  Cincinnati,  and  all  the  members  of 
:8idd  firm  being  citizens  and  residents  of  Cincinnati,  Ohio.  While  engaged  in 
the  act  of  drumming  for  said  firm,  and  for  the  claimed  offense  of  not  having 
taken  out  the  required  license  for  doing  said  business,  the  defendant,  Sabine 
Bobbins,  waa  arrested  by  one  of  the  Memphis  or  taxing  district  police  force 
4md  carried  before  the  Hon.  D.  P.  Hadden,  president  of  the  taxing  district, 
.and  fined  for  the  offense  of  drumming  without  a  license.  It  is  admitted  the 
firm  of  '  Bose,  Bobbins  &  Co.'  are  engaged  in  the  selling  of  paper,  writing 
materials  and  such  articles  as  are  used  in  the  book  stores  of  the  taxing  dis- 
trict of  Shelby  county,  and  that  it  was  a  line  of  such  articles  for  the  sale  of 
which  the  sidd  defendant  herein  was  drnmmipg  at  the  time  of  his  arrest.' 

"  This  waa  all  the  evidence,  and  thereupon  the  court  rendered  judgment 
jigainst  the  defendant,  to  which  he  excepted,  and  a  bill  of  exceptions  was 
taken. 

"  The  principal  question  argued  before  the  Supreme  Court  of  Tennessee  was 
•as  to  the  constitutionality  of  the  act  which  imposed  the  tax  on  drummers;  and 
the  court  decided  that  it  was  constitutional  and  valid. 

"  That  is  the  question  before  us,  and  it  is  one  of  great  importance  to  the  peo- 
ple of  the  United  States,  both  as  it  respects  their  business  interests  and  their 
constitutional  rights.  It  is  presented  in  a  nutshell,  and  does  not  at  this  day 
require  for  its  solution  any  great  elaboration  of  argument  or  review  of  author- 
ities. Certain  principles  have  been  already  established  by  the  decisions  of 
this  court  which  will  conduct  us  to  a  satisfactory  decision.  Among  those 
principles  are  the  following : 

"  1 .  The  Constitution  of  the  United  States  having  given  to  Congress  the  power 
to  regulate  commerce,  not  only  with  foreign  nations,  but  among  the  several 
States,  that  power  is  necessarily  exclusive  whenever  the  subjects  of  it  are 
national  in  their  character,  or  admit  only  of  one  uniform  system  or  plan  of 
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r^galation.  This  was  decided  in  the  case  of  CooUif  ▼.  Board  of  Wardoru  of 
the  Port  of  PhOadolphia,  12  How.  299,  819,  and  was  Tirtnallj  involved  in  the 
case  of  CUbbont  ▼.  Ogden,  9  Wheat  1,  and  has  heen  oonfirmed  in  manjr  sub* 
sequent  cases,  amongst  others,  in  Broton  ▼.  Ma/rykmd,  Id  Wheat.  419  ;  Th» 
Passenger  Cases,  7  How.  288  ;  OrandaU  y.  Nevada,  6  Wall.  86, 42 ;  Ward  ▼. 
Maryland,  12  Wall.  418,  480 ;  State  Freight  Tax  Oases,  15  Wall.  282,  279; 
Henderson  v.  Mayor  of  New  York,  92  U.  8.  259,  272;  BaOroad  Co,  v.  Busen,. 
95  U.  S.  465,  469;  Mobile  v.  KimbaU,  102  U.  8.  691,  697;  Qioueester  Ferry  Co. 
▼.  Penneyhania,  114  U.  8.  196,  208;  Wabash  B.  Co.  ▼.  BUnois,  118  U.  8.  557. 

* '  2.  Another  established  doctrine  of  this  court  is  that  where  the  power  of  Con* 
gress  to  regulate  is  ezclusiFe,  the  failure  of  Congress  to  make  express  regu- 
lations indicates  its  will,  and  the  subject  shall  be  left  free  from  anjr  restrictions 
or  impositions;  and  anjr  regulation  of  the  subject  hy  the  States,  except  in  mat- 
ters  of  local  concern  only,  as  hereafter  mentioned,  is  repugnant  to  such  free- 
dom. This  was  held  bj  Mr.  Justice  Johnson  in  Oibbons  ▼.  Ogden,  9  Wheat 
1,  222,  by  Mr.  Justice  Orivb  in  the  Passenger  Cases,  7  How.  288,  462;  and  has 
been  affirmed  in  subsequent  cases.  -  State  Freight  Tax  Cases,  15  Wall.  282, 
279;  Baihoad  Co.  v.  Husen,  95  U.  8.  465,  469;  Welton  v.  MissouH,  91  U.  8. 
275,  282;  County  of  Mobile  ▼.  BtmbaU,  102  U.  8.  691,  697;  Broion  y.  Souston, 
114  U.  8.  622.  631;  WalUng  v.  Jlitehigan,  116  U.  8.  446,  455;  Piekard  y:  PuU- 
man  Palace  Car  Co.,  117  U.  8.  84;  Wabash  B.  Co.  v.  Blinois,  118  U.  8.  557. 

"  8.  It  is  also  an  established  principle,  as  already  indicated,  that  the  only  way 
in  which  commerce  between  the  States  can  be  legitimately  affected  by  State 
laws,  is  when  by  yirtue  of  its  police  power  and  its  jurisdiction  over  persons- 
and  property  within  its  limits,  a  State  provides  for  the  security  of  the  lives,, 
limbs,  health  and  comfort  of  persons  and  the  protection  of  property;  or  when 
it  does  those  things  which  may  otherwise  incidentally  affect  commerce,  such 
as  the  establishment  and  regulation  of  highways!  canals,  railroads,  wharves, 
ferries  and  other  commercial  facilities;  the  passage  of  inspection  laws  to  secure- 
the  due  quality  and  measure  of  products  and  commodities;  the  passage  of  laws^ 
to  regulate  or  restrict  the  sale  of  articles  deemed  injurious  to  the  health  or 
morals  of  the  community;  the  imposition  of  taxes  upon  persons  residing  within 
the  State  or  belonging  to  its  population,  and  upon  vocations  and  employments, 
pursaed  therein,  not  directly  connected  with  foreign  or  inter-State  commerce, 
or  with  some  other  employment  or  business  exercised  under  authority  of  the 
Constitution  and  laws  of  the  United  States;  and  the  imposition  of  taxes  upon 
all  property  within  the  State,  mingled  with  and  forming  part  of  the  great 
mass  of  property  therein.     But  in  making  such  internal  regulations  a  State 
cannot  impose  taxes  upon  persons  passing  through  the  State,  or  coming  into  it 
merely  for  a  temporary  purpose,  especially  if  connected  with  inter-State  or 
foreign  onmmerce;  nor  can  it  impose  such  taxes  upon  property  imported  into  v 
the  State  from  abroad,  or  from  another  State,  and  not  yet  become  part  of  the 
common  mass  of  property  therein;  and  no  discrimination  can  be  made,  by  any 
such  regulations,  adversely  to  the  persons  or  property  of  other  States;  and  no 
regulations  can  be  made  directly  affecting  inter-State  commerce.    Any  taxation 
or  regulation  of  the  latter  character  would  be  an  unauthorized  interference 
with  the  power  given  to  Congress  over  the  subject. 
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"  For  aathorities  on  this  last  Head  it  is  only  necessary  to  refer  to  those  alraadjr 
cited. 

"  In  a  word,  it  maj  be  said  that  in  the  matter  of  inter-State  commeroe  the 
United  States  are  bat  one  ooontry,  and  are  and  most  be  sabject  to  one  STStem 
of  regolations,  and  not  to  a  mnltitade  of  systems.  The  doctrine  of  the  free- 
dom of  that  oommeroe,  except  as  regulated  by  Congress,  is  so  firmlj  established 
that  it  is  unnecessary  to  enlarge  further  upon  the  subject. 

*'  In  view  of  these  fundamental  principles  which  are  to  govern  our  decision, 
we  may  approach  the  question  submitted  to  us  in  the  present  case,  and  inquire 
whether  it  is  competent  for  a  State  to  levy  a  tax  or  impose  any  other  restric- 
tion upon  the  citizens  or  inhabitants  of  other  States,  for  selling  or  seeking  to 
sell  their  goods  in  such  State  before  they  are  introduced  therein.  Do  not  such 
restrictions  affect  the  very  foundation  of  inter-State  trade  ?  How  is  a  mana- 
facturer  or  a  merchant  of  one  State  to  sell  his  goods  in  another  State,  withont 
in  some  way  obtaining  orders  therefor?  Must  he  be  compelled  to  send  them 
at  a  venture,  without  knowing  whether  there  is  any  demand  for  them  ?  This 
may  undoubtedly  be  safely  done  with  regard  to  some  prodncto  for  which  there 
is  always  a  market  and  a  demand,  or  where  the  course  of  trade  has  established 
a  general  and  unlimited  demand.  A  raiser  of  farm  produce  in  New  Jersey  or 
Connecticut,  or  a  manufacturer  of  leather  or  wooden  ware,  may  perhaps  safely 
take  his  goods  to  the  city  of  New  York,  and  be  sure  of  finding  a  stable  and 
reliable  market  for  them.  But  there  are  hundreds,  perhaps  thousands,  of  arti- 
cles, which  no  person  would  think  of  exporting  to  another  State  without  first 
procuring  an  order  for  them.  It  is  true,  a  merchant  or  manufacturer  in  one 
State  may  erect  or  hire  a  warehouse  or  store  in  another  State  in  which  to  place 
his  goods,  and  await  the  chances  of  being  able  to  sell  them.  But  this  would 
require  a  warehouse  or  a  store  in  every  State  with  which  he  might  desire  to 
trade.  Surely  he  cannot  be  compelled  to  take  this  inconvenient  and  expensive 
course.  In  certain  branches  of  business  it  may  be  adopted  with  advantage. 
Many  toanufacturers  do  open  houses  or  places  of  business  in  other  States  than 
those  in  which  they  reside,  and  send  their  goods  there  to  be  kept  on  sale.  But 
this  a  matter  of  convenience  and  not  of  compulsion,  and  would  neither  suit 
the  convenience  nor  be  within  the  ability  of  many  others  engaged  in  the  same 
kinds  of  business,  and  would  be  entirely  unsulted  to  many  branches  of  busi- 
ness. In  these  cases  then  what  shall  the  merchant  or  manufacturer  do  who 
wishes  to  sell  his  goods  in  other  States?  Must  he  sit  still  in  his  factory  or 
warehouse,  and  wait  for  the  people  of  those  States  to  come  to  him  ?  This 
would  be  a  silly  and  ruinous  proceeding. 

"  The  only  other  way,  and  the  one  perhaps  which  most  extensively  prevails* 
Is  to  obtain  orders  from  persons  residing  or  doing  business  in  those  other  States. 
But  how  is  the  merchant  or  manufacturer  to  secure  such  orders?  If  he  may 
be  taxed  by  such  States  for  doing  so,  who  shall  limit  the  tax  ?  It  may  amount 
to  prohibition.  To  say  that  such  a  tax  is  not  a  burden  upon  inter-State  com- 
merce, is  to  speak  at  least  unadvisedly  and  without  due  attention  to  the  truth 
of  things. 

'*  It  may  be  suggested  that  the  merchant  or  manufacturer  has  the  post-offloe  at 
his  command,  and  may  solicit  orders  through  the  mails.     We  do  not  suppose 
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however  that  any  one  would  seriousljr  contend  that  this  is  the  only  way  in 
which  his  business  can  be  transacted  without  being  amenable  to  exactions  on 
the  part  of  the  State.  Besides  why  could  not  the  State  to  which  his  letters 
might  he  sent  tax  him  for  soliciting  orders  in  this  way  as  well  as  in  any  other 
way? 

"The  truth  is  that  in  numberless  instances  the  most  feasible,  if  not  the  only 
practicable  way  for  the  merchant  or  manufacturer  to  obtain  orders  in  other 
States  is  to  obtain  them  by  personal  application,  either  by  himself  or  by  some 
one  employed  by  him  for  that  purpose;  and  in  many  branches  of  business  he 
must  necessarily  exhibit  samples  for  the  purpose  of  determining  the  kind  and 
quality  of  the  goods  he  proposes  to  sell,  or  which  the  other  party  desires  to 
purchase.  But  the  right  of  taxation,  if  it  exists  at  all,  is  not  confined  to  sell- 
ing by  sample.  It  embraces  every  act  of  sale,  whether  by  word  of  mouth  only 
or  by  the  exhibition  of  samples.  If  the  right  exists,  any  New  York  or  Chi- 
cago merchant  visiting  New  Orleans  or  Jacksonville,  fdr  pleasure  or  for  his 
health,  and  casually  taking  an  order  for  goods  to  be  sent  from  his  warehouse, 
could  be  made  liable  to  pay  a  tax  for  so  doing,  or  be  convicted  of  a  misde- 
meanor for  not  having  taken  out  a  license.  The  right  to  tax  would  apply  equally 
as  well  to  the  principal  as  to  his  agent,  and  to  a  single  act  of  sale  as  to  a  hun- 
dred acts. 

''  But  it  will  be  said  that  a  denial  of  this  power  of  taxation  will  interfere  with 
the  right  of  the  State  to  tax  business  pursuits  and  callings  carried  on  within 
its  limits,  and  its  right  to  require  licenses  for  carrying  on  those  which  are  de- 
clared to  be  privileges.  This  may  be  true  to  a  certain  extent,  but  only  in  those 
cases  in  which  the  States  themselves,  as  well  as  individual  citizens,  are  subject 
to  the  restraints  of  the  higher  law  of  the  Constitution.  And  this  interference 
will  be  very  limited  in  its  operation.  It  will  only  prevent  the  levy  of  a  tax, 
or  the  requirement  of  a  license,  for  making  negotiations  in  the  conduct  of 
inter-State  commerce;  and  it  may  well  be  asked  where  the  State  gets  authority 
for  imposing  burdens  on  that  branch  of  business  any  more  than  for  imposing 
a  tax  on  the  business  of  importing  from  foreign  countries,  or  even  on  that  of 
postmaster  or  United  States  marshal.  The  mere  calling  the  business  of  a 
drummer  a  privilege  cannot  make  it  so.  Can  the  State  legislature  make  it  a 
Tennessee  privilege  to  carry  on  the  business  of  importing  goods  from  foreign 
countries?  If  not,  has  it  any  better  right  to  make  it  a  State  privilege  to  carry 
on  inter-State  commerce?  It  seems  to  be  forgotten  in  argument  that  the  peo- 
ple of  this  country  are  citizens  of  the  United  States,  as  well  as  of  the  indi- 
vidual States,  and  that  they  have  some  rights  under  the  Constitution  and  laws 
of  the  former  independent  of  the  latter,  and  free  from  any  interference  or 
restraint  from  them. 

"  To  deny  to  the  State  the  power  to  lay  the  tax.  or  require  the  license  in  ques- 
tion, will  not,  in  any  perceptible  degree,  diminish  its  resources  or  its  just  power 
of  taxation.  It  is  very  true  that  if  the  goods  when  sold  were  in  the  State,  and 
part  of  its  general  mass  of  property,  they  would  be  liable  to  taxation,  but 
when  brought  into  the  State  in  consequence  of  the  sale  they  will  be  equally 
liable,  so  that  in  the  end  the  State  will  derive  just  as  much  revenue  from 
tbem  as  if  they  were  there  before  the  sale.     As  soon  as  the  goods  are  in  the 
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State  and  become  part  of  its  general  mass  of  property,  they  will  become  lia- 
ble to  be  taxed  in  the  same  manner  as  other  property  of  rimilar  character,  as 
was  distinctly  held  by  this  court  in  the  case  of  Brawn  ▼.  Hatuton,  114  U.  S. 
632.  When  goods  are  sent  from  one  State  to  another  for  sale,  or  in  oonse- 
qaence  of  a  sale,  they  become  part  of  its  general  property  and  amenable  to  its- 
laws,  provided  that  no  discrimination  be  made  against  them  as  goods  from 
another  State,  and  that  they  be  not  taxed  by  reason  of  being  brought  from  an 
other  State,  but  only  taxed  in  the  usmil  way  as  other  goods  are.  Br&wn  ▼. 
SmuUm,  qua  supra;  Machine  Co.  ▼.  Oage,  100  U.  S.  076.  But  to  tax  the  sale 
of  such  goods,  or  the  offer  to  sell  them,  before  they  are  brought  into  the  State, 
is  a  very  different  thing,  and  seems  to  us  clearly  a  tax  on  inter-State  commerce 
itself. 

"  It  is  strongly  urged,  as  if  it  were  a  material  point  in  the  case,  that  no  di8> 
crimination  is  made  between  domestic  and  foreign  drummers  —  those  of  Ten- 
nessee and  those  of  other  States;  that  all  are  taxed  alike.  But  that  does  not 
meet  the  difficulty.  Inter- State  commerce  cannot  be  taxed  at  all,  eren  though 
the  same  amount  of  tax  should  be  laid  on  domestic  commerce,  or  that  which 
is  carried  on  solely  within  the  State.  This  was  decided  in  the  State  Freight 
Cases,  15  Wall.  232.  The  negotiation  of  sales  of  goods  which  are  in  another 
State,  for  the  purpose  of  introducing  them  into  the  State  in  which  the  nego- 
tiation is  made,  is  inter-State  commerce.  A  New  Orleans  merchant  cannot  be 
taxed  there  for  ordering  goods  from  London  or  New  York,  because  in  one  case 
it  is  an  act  of  foreign,  and  in  the  other  of  inter*State  commerce,  both  of  which 
are  subject  to  regulation  by  Congress  alone. 

''  It  would  not  be  difficult  however  to  show  that  the  tax  authorised  by  the 
State  of  Tennessee  in  the  present  case  is  discriminative  agaiost  the  merchants 
and  manufacturers  of  other  States.  They  can  only  sell  their  goods  in  Memphis 
by  the  employment  of  drummers  and  by  means  of  samples,  whilst  the  mer- 
chants and  manufacturers  of  Memphis,  having  regular  licensed  houses  of 
business  there,  have  no  occasion  for  such  agents,  and  if  they  had,  they  are  not 
subject  to  any  tax  therefor.  They  are  taxed  for  their  licensed  houses,  it  is 
true,  but  so,  it  is  presumable,  are  the  merchants  and  manufacturers  of  other 
States  in  the  places  where  they  reside;  and  the  tax  on  drummers  operates 
greatly  to  their  disadvantage  in  comparison  with  the  merchants  and  manu- 
facturers of  Memphis.  And  such  was  undoubtedly  one  of  its  objects.  This 
kind  of  taxation  is  usually  imposed  at  the  instance  and  solicitation  of  domestic 
dealers,  as  a  means  of  protecting  them  from  foreign  competition.  And  in  many 
casf's  there  may  be  some  reason  in  their  desire  for  such  protection.  But  this 
shows  in  a  still  stronger  light  the  unconstitutionality  of  the  tax.  It  shows 
that  it  not  only  operates  as  a  restriction  upon  interstate  commerce,  but  that  it 
is  intended  to  have  that  effect  as  one  of  its  principal  objects.  And  if  a  State 
can  in  this  way  impose  restrictions  upon  inter  State  commerce  for  the  benefit 
and  protection  of  its  own  citizeDS,  we  are  brought  back  to  the  condition  of 
things  which  existed  before  the  adoption  of  the  Constitution,  and  which  was 
one  of  the  principal  causes  that  led  to  it. 

*'  If  the  selling  of  goods  by  sample  and  the  employment  of  drummers  for  that 
purpose  injariously  affect  the  local  interests  of  that  State,  Congress,  if  applied 
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to,  will  undoubtedly  make  anch  zeaaooable  regnlatlona  as  the  caae  maj 
demand.  And  Congress  alone  can  do  it,  for  it  is  obyioua  that  such  regulations 
should  be  baaed  on  a  uniform  STatem  applicable  to  the  whole  country,  and  not 
left  to  the  Taried,  discordant  or  retaliatory  enactments  of  f ortj  different  States. 
The  confusion  into  which  the  commerce  of  the  country  would  be  thrown  by 
being  subject  to  State  legislation  on  thia  subject  would  be  but  a  repetition  of 
the  disorder  which  prevailed  under  the  articles  of  confederati<m. 

'*  To  say  that  the  tax»  if  invalid  as  against  drummers  from  other  States,  oper- 
ates as  a  discrimination  against  the  drummers  of  Tennessee,  against  whom  it 
is  ccmceded  to  be  valid,  is  no  argument,  because  the  State  is  not  bound  to  tax 
its  own  drummers;  and  if  it  does  so,  whilst  having  no  power  to  tax  those  of 
ether  States,  it  acts  of  its  own'  free  will,  and  is  itself  the  author  of  such  dis- 
crimination. As  before  said,  the  State  n^ty  tax  its  own  internal  commerce, 
bat  that  does  not  give  it  any  right  to  tax  inter- State  commerce. 

"The  judgment  of  the  Supreme  Court  of  Tennessee  is  reversed,  and  the 
plaintiff  in  error  must  be  discharged.'* 

Waitb,  C.  J.,  diuenting,  said:  "  I  am  unable  to  agree  to  this  judgment. 
The  case,  as  1  understand  it,  is  thisi  In  January,  1879,  the  State  of  Tennessee 
abolished  the  charter  of  the  city  of  Memphis  and  created  the  taxing  district  of 
Shelby  county  as  its  successor.  By  a  statute  passed  April  4,  1881,  to  provide 
means  for  the  support  of  the  taxing  district,  it  was,  among  other  things, 
enacted  *  that  all  drummers  and  all  persons  not  having  a  licensed  house  of 
business  in  the  taxing  district,  offering  for  sale  or  selling  goods,  wares  or 
merchandise  therein  by  sample,  sliall  be  required  to  pay  to  the  county  trustees 
the  sum  of  ten  dollars  per  week,  or  twenty -five  dollars  per  month,  for  such 
privilege,  and  no  license  shall  be  issued  for  a  longer  period  than  three ' 
months.' 

'*  Sabine  Bobbins,  a  citizen  of  Ohio,  employed  by  the  firm  of  Bose,'  Bobbins  ft 
Co.,  also  citizens  of  Ohio,  engaged  in  business  as  merchants  at  thedtyof 
Cincinnati,  in  that  State,  has  been  convicted  of  a  violation  of  this  statute, 
because  he  solidted  trade  for  his  firm  in  the  taxing  district,  by  the  use  of  sam- 
ples, without  a  license.  This  it  is  now  decided  was  wrong,  because  the  statute 
under  which  the  conviction  was  had,  in  so  far  as  it  applies  to  the  business  in 
which  Bobbins  was  engaged,  is  a  regulation  of  inter-State  commerce,  and 
therefore  repugnant  to  the  commerce  clause  of  the  Constitution  of  the  United 
States.    To  this  I  cannot  give  my  assent. 

**  The  license  fee  Is  demanded  for  the  privilege  of  selling  goods  by  sample 
within  the  taxing  district.  The  fee  is  exacted  from  all  alike  who  do  that  kind 
of  bosiness,  unless  they  have  '  a  licensed  house  of  business '  in  the  district. 
There  is  no  discrimination  between  citizens  of  the  State  and  citizens  of  other 
States.  The  tax  is  upon  the  business,  and  this  I  have  always  understood  to  be 
lawful,  whether  the  business  was  carried  on  by  a  citizen  of  the  State  under 
whose  authority  the  exaction  was  made,  or  a  citizen  of  another  State,  unless 
there  was  a  discrimination  against  citizens  of  other  States. 

"  In  (hbame  v.  JIMiU,  16  Wall.  481,  it  is  said  '  the  whole  court  agreed  that 
a  tax  on  business  carried  on  within  the  State,  and  without  discrimination 
between  its  citizens  and  the  citizens  of  other  Staties,  might  be  constitutionally 

Vol.  LIX  —  35 


274  NORTH  CAROLINA, 

State  T.  Long. 

imposed  and  collected/  And  I  cannot  believe  that  if  Bobbins  had  opened  an 
office  for  his  business  within  the  taxing  district,  at  which  he  kept  and  exhibited 
his  samples,  it  would  be  held  tliat  he  would  not  be  liable  to  the  tax,  and  this 
whether  he  stayed  there  all  the  time  or  came  only  at  intervals.  But  what  can 
be  the  difference  in  principle,  so  far  as  this  question  is  concerned,  whether  he 
takes  a  room  permanently  in  a  business  block  of  the  district,  where  when  he 
comes  he  sends  his  boxes  and  exhibits  his  wares,  or  engages  a  room  tempo- 
rarily at  a  hotel  or  private  house,  and  carries  on  his  business  there  during  his 
stay  ?  Or  even  whether  he  takes  his  sample  boxes  around  with  him  to  his 
different  customers,  and  shows  his  wares  from  them  ?  In  either  case  he  goes 
to  the  district  to  ply  his  trade  and  make  his  sales  from  the  goods  he  exhibits, 
lie  does  not  sell  those  goods,  but  he  sells  others  like  them.  It  is  true  that  his 
business  was  to  solicit  orders  for  his  principals,  but  in  doing  so  he  bargained 
for  them,  carried  on  business  for  them  in  the  district  by  means  of  the  samples 
of  their  goods,  which  had  been  furnished  him  for  that  purpose.  To  all  intents 
and  purposes  he  had  his  goods  with  him  for  sale,  for  what  he  sold  was  like 
what  he  exhibited  as  the  subjects  of  sale.  I  am  unable  to  see  any  difference 
in  principle  between  a  tax  on  a  seller  by  sample  and  a  tax  on  a  peddler,  and  yet 
I  can  hardly  believe  it  would  be  contended  that  the  provision  of  the  same 
statute  now  in  question,  which  fixes  a  license  fee  for  all  peddlers  in  the  district, 
would  be  held  to  be  unconstitutional  in  its  application  to  peddlers  who  came 
with  their  goods  from  another  State  and  expected  to  go  back  again. 

**  As  the  law  is  valid  so  far  as  the  inhabitants  of  the  State  are  concerned,  no 
inhabitant  can  engage  in  this  business  unless  he  pays  the  tax.  If  citizens  of 
other  States  cannot  be  taxed  in  the  same  way  for  the  same  business,  there  will 
be  discrimination  against  the  inhabitants  of  Tennessee,  and  in  favor  of  those 
of  other  States.  This  could  never  have  been  intended  by  the  legislature,  and 
I  cannot  believe  the  Constitution  of  the  United  States  makes  such  a  thing 
necessary.  The  Constitution  gives  the  citizens  of  each  State  all  the  privileges 
and  immunities  of  dtiaens  in  the  several  States,  but  this  certainly  does  not 
guarantee  to  those  who  are  doing  buidness  in  States  other  than  their  own 
immunities  from  taxation  on  that  business  to  which  citizens  of  the  State  where 
the  business  is  carried  on  are  subjected. 

-  This  case  shows  the  need  of  such  authority  in  the  States.  This  taxing  dis- 
trict is  situated  on  the  western  boundary  of  Tennessee.  To  get  into  another 
State  it  is  only  necessary  to  cross  the  Mississippi  river  to  Arkansas.  It  may 
be  said  to  be  an  historical  fact  that  the  charter  of  Memphis  was  abolished  and 
the  taxing  district  established  because  of  the  oppressive  debt  of  Memphis,  and 
the  records  of  this  court  furnish  abundant  evidence  of  the  heavy  taxation  to 
which  property  and  business  within  the  limits  of  both  the  old  corporation  and 
the  new  have  been  for  many  years  necessarily  subjected.  Merchants  in  Ten- 
nessee are  by  law  required  to  pay  taxes  on  the  amount  of  their  stock  on  hand, 
and  a  privilege  tax  besides.  Under  these  circumstances  it  is  easy  to  see 
that  if  a  merchant  from  another  State  could  carry  on  a  business  in  the  district 
by  sending  his  agents  there  with  samples  of  his  goods  to  secure  orders  for 
deliveries  from  his  stock  at  home,  he  would  enjoy  a  privilege  of  exemption 
from  taxation  which  the  local  merchant  would  not  have  unless  in  some  form 
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he  coald  be  sabjected  to  taxation  for  what  he  did  in  the  locality.  The  same 
would  be  tme  in  respect  to  all  inhabitants  of  the  State  who  were  sellers  by 
sample  in  this  district,  but  who  had  no  place  of  business  there.  And  so  they, 
like  citizens  of  other  States,  were  required  to  pay  for  the  privilege.  Thus  all 
ware  treated  alike,  whether  they  were  citizens  of  Tennessee  or  of  some  other 
State,  and  under  these  circumstances  I  can  see  no  constitutional  objection  to 
such  a  taxation  of  dtiaens  of  the  other  States  for  their  business  in  the  district. 

"  I  have  treated  the  case  as  a  conviction  of  a  '  drummer '  for  selling  goods  by 
sample.  That  is  what  Robbins  was  found  guilty  of,  and  that  is  what  this 
statute  makes  an  offense.  The  license  is  only  required  of  '  drummers  and  all 
persons  not  having  a  licensed  house  of  business  in  the  taxing  district,  offering 
for  sale  or  selling  goods,  wares  or  merchandise  therein  by  sample.'  The 
Supreme  Court  of  Tennessee  decided  that  this  means  nothing  more  than  that 
any  person  who  sells  by  sample  shall  pay  the  tax,  and  to  that  I  agree.  It  will 
be  time  enough  to  consider  whether  a  non-resident  can  be  taxed  for  merely 
soliciting  orders  without  having  samples  when  such  a  case  arises.  That  is  not 
this  case. 

"  Mr.  Justice  Field  and  Mr.  Justice  Gray  concur  in  this  dissent." 

In  Bk  parte  Asher,  Court  of  Appeals  of  Tdxas,  June  15, 1887  (see  80  Alb. 
L.  J.  21),  it  was  held  that  the  act  of  the  seventeenth  legislature  of  this  State, 
imposing  an  occupation  tax  upon  commercial  travellers,  "  drummers,"  or  soUol- 
tors  of  trade  selling  by  sample,  is  constitutional.    The  court  said: 

*'  It  is  urgently  contended  that  this  statute  is  in  conflict  with  article  1,  %  8, 
subd.  8,  Const.  U.  S.,  which  declares  that  Congress  shall  have  the  power  *  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States  and  with 
the  Indian  tribes,'  and  we  are  most  confidently  cited  by  counsel  for  applicant, 
in  support  of  this  position,  to  the  case  of  BobHfU  v.  Taxing  Diitriet  Shdby  Go. 
{recently  decided  by  the  Supreme  Court  of  the  United  States,  March  7,  1887), 
in  which  it  was,  in  substance,  held  that  *  a  statute  imposing  a  license  tax  upon 
drummers  and  others  selling  by  sample  within  a  certain  taxing  district  is  a 
r^ulation  of  inter-State  ooounerce,  and  therefore  unconstitutional  as  applied . 
to  citizens  of  other  States.' 

"  We  are  free  to  admit  that  a  majority  of  the  court,  in  that  esse,  so  held  the 
law  to  be.  We  are  free  to  admit  that  if  the  decision  of  the  majority  be  cor- 
rect, it  settles  the  law  of  this  case  in  favor  of  the  position  assumed  for  appli- 
cant. We  are  further  free  to  admit  that  in  all  cases  involving  clearly  and 
unquestionably  the  constitutionality  and  validity  of  State  laws  with  reference 
to  provisions  of  the  Constitution  of  the  United  States,  the  decisions  of  the 
Supreme  Court  of  the  United  States,  clearly,  certainly  and  unequivocally 
expressed  upon  those  questions,  should  and  ought  to  be  binding  upon  the  State 
courts,  because  we  fully  recognize  that  '  it  is  essential  to  the  protection  of  the 
national  jurisdiction,  and  to  prevent  collision  between  the  State  and  national 
authority,  that  the  final  decision  upon  all  questions  arising  in  regard  theret<» 
should  rest  with  the  courts  of  the  Union.'  Cooley  Const.  Lim.  (5th  ed.) 
16.  But  such  decisions,  no  more  than  the  decisions  of  the  State  courts,  are  or 
should  be  binding  upon  the  latter,  if  in  themselves  unwarranted  assumptions 
of  constitutional  authority,  invocations  of  the  Federal  power,  where   such 
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power  does  not  and  was  nerer  intended  to  apply  and  operate;  and  moreover 
where  said  decisions  are  directly  in  conflict  with  well-adjndicated  cases  of  the 
same  court,  which  are  not  overroled,  and  which  in  addition  to  their  eqnal 
anthority  are  based  upon  fundamental  and  eternal  principles  of  reason,  jus- 
tice, and  right. 

"  We  do  not  propose  to  enter  upon  a  discussion  anew  of  the  delicate  and 
important  question  of  inter-State  commerce,—  a  question  so  often  and  so  ablj 
discussed  in  the  debates  upon  the  adoption  of  the  Federal  Constitution,  when 
the  patent  defects  of  the  articles  of  confederation,  intended  to  be  corrected,  were 
directly  present  in  the  minds  and  experience  of  the  framers  of  that  instrument, 
a  question  so  often  discussed,  much  more  ably  than  we  could  possibly  hope 
to  do,  in  the  many  adjudicated  cases  which  have  come  under  judicial  iuTCSti- 
gation  in  the  Supreme,  Circuit  and  District  Courts  of  the  United  States,  and 
courts  of  last  resort  in  the  yarious  States  of  the  Union,  as  well  as  in  standard 
elementary  treatises  of  reoognized  authority.  On  the  contrary,  we  shall  con- 
tent ourselves  with  simply  stating  certain  elementaiy  principles  of  government 
involving  the  questions,  and  then  cite  the  authorities  bearing  directly  upon 
the  issue  presented  in  this  case. 

"  Mr.  Cooley,  in  his  work  on  the  Law  of  Taxation,  says:  '  The  Federal  Con- 
stitution  also  provides  that  Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States  and  with  the  Indian  tribes. 
The  Constitution,  and  the  laws  made  in  pursuance  thereof,  being  supreme 
over  the  several  States,  the  power  of  the  regulation  cannot  be  interfered  with, 
limited,  or  restrained  by  any  exercise  of  State  authority.  When  therefore  it 
is  held  that  the  power  to  tax  is  at  the  discretion  of  the  authority  which  wields 
it,  a  power  which  may  be  carried  to  the  extent  of  an  annihilation  of  that 
which  it  taxes,  and  therefore  may  defeat  and  nullify  any  authority  which 
may  elsewhere  exist  for  the  purpose  of  protection  and  preservation,  it  fol- 
lows as  a  corollary  that  the  several  States  cannot  tax  the  commerce  which  is 
regulated  under  the  supremacy  of  Congress.  But  a  tax  on  property  that  may 
be  the  subject  of  commerce  under  congressional  regulation  is  not  a  tax  on  com- 
merce.' Page  62.  As  to  the  general  power  of  taxation  of  business,  the  learned 
author  says:  '  Government  may,  in  the  discretion  of  its  legislature,  levy  a  tax 
on  every  species  of  property  within  its  jurisdiction;  or  on  the  other  hand,  it 
may  select  any  species  of  property,  and  tax  that  only.  The  same  is  true  of 
occupations  —  government  may  tax  one,  or  it  may  tax  all.  There  is  no 
restriction  upon  its  power  in  this  regard,  unless  one  expressly  imposed  by  the 
Constitution.'  Id.  884.  Again,  he  says:  'A  tax  on  the  privilege  of  following 
any  particular  employment  is  usually  confined  to  those  which  in  some  particu-  * 
lar  are  exceptional,  either  because  supposed  to  be  especially  profitable,  or 
because  they  require  spedal  regulations,  or  because  the  privilege  is  in  the 
nature  of  a  franchise,  or  because  they  supply  a  general  demand;  so  that  the 
burden  imposed  will  be  generally  distributed.  But  no  employment  is  abso- 
lutely exempt  from  the  liability  to  be  taxed.  The  necessities  of  the  govern- 
ment may  require  that  the  lowest  employment,  as  well  as  the  most  lucrative, 
shall  contribute  to  its  support;  and  if  any  is  exempted,  motives  of  policy  will 
govern  the  discrimination.     When  the' tax  takes  the  form  of  a  tax  on  the  priv- 
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ilege  of  following  an  employment,  convenience  in  collecting  will  commonly 
dictate  the  reqairement  of  a  license;  and  the  person  taxed  will  he  compelled 
to  pay  the  taxes  as  a  condition  to  the  right  to  carry  on  the  business  at  all.  In 
such  a  case  the  business  carried  on  without  a  license  will  be  illegal,  and  no 
reooTery  can  be  had  upon  contracts  made  in  the  course  of  it.'    Id.  886. 

"  In  his  invaluable  work  on  Taxation,  Mr.  Desty  sums  up  the  doctrine  thus; 
**  A  law  imposing  a  license  tax  on  transient  persons  doing  business  within  the 
State  does  not  violate  the  provisions  of  the  Federal  Constitution.  Transient 
persons  selling  goods  within  the  State  by  wholesale  or  retail,  on  land  or  on 
water  are  liable  to  pay  a  license  tax.  To  authorise  a  person  to  sell  foreign 
merchandise  without  a  license,  he  must  have  received  it  in  exchange  for  arti- 
cles of  his  own  manufacture,  or  for  productions  of  his  own  agriculture.  Th^ 
mere  fact  that  a  clerk,  merchant,  or  other  person  solicits  orders  or  favors  in 
his  business  does  not  necessarily  bring  him  within  the  law  authorizing  a  license 
tax  to  be  imposed  upon  solicitors.  The  law  means  persons  engaged  in  that 
particular  class  of  business  for  a  profit,  or  as  a  means  of  livelihood.  •  •  • 
A  drummer  or  commercial  traveller  is  not  a  peddler,  because  he  does  not  cariy 
with  him  the  goods  sold.  A  State  law  imposing  a  license  fee  upon  merchants 
who  go  from  place  to  place  soliciting  orders  is  not  unconstitutional  as  involv- 
ing a  duty  or  impost  on  imports,  or  a  regulation  of  conmierce,  or  unequal  tax- 
ation.   It  is  a  legitimate  tax  on  business.'    2  Desty  Tax'n,  1889,  1890. 

"  We  will  now  cite  some  of  the  State  decisions  involving  this  question. 

*'  In  Ward  v.  Maryland,  81  Md.  279,  it  was  held  '  that  it  is  within  the  power 
of  the  State  to  tax,  in  the  shape  of  a  license,  any  trade,  business,  or  occupa- 
tion, when  carried  on  in  its  borders  by  those  who  are  not  permanent  residents 
<tf  the  State,  whether  foreigners  or  citizens  of  other  States;  that  even  if  this 
law  is  to  be  regarded  as  restrictive  as  to  non-residents,  and  discriminating 
ifn  favor  of  her  own  citizens)  in  its  character  and  design,  it  still  simply  imposes 
a  tax  on  a  particular  business  carried  on  in  a  particular  mode*within  the  limits 
of  the  State,  which  it  is  perfectly  competent  for  the  legislature  to  regulate  and 
restrain.'  That  case  was  carried  to  the  Supreme  Court  of  the  United  States, 
and  its  disposition  therein  will  be  noticed  hereafter. 

"  In  Oole  V.  Randolph,  81  La.  Ann.  585,  it  was  held  '  that  the  law  imposing 
a  license  tax  on  transient  persons  doing  business  within  the  State  does  not  vio- 
late that  provision  of  the  Constitution  of  the  United  States  vesting  in  Congress 
the  exclusive  power  to  regulate  commerce  among  the  several  States.' 

'•  In  Sear9  v.  Board  Com'rs  Warren  Co. .  86  Ind.  267,  it  was  held  that  the  pro- 
vision contained  in  'An  act  concerning  licenses  to  vend  foreign  merchandise,'  eto«, 
which  required  a  license  fee  to  be  paid  by  travelling  merchants  and  peddlers  who 
are  not  residents  of  the  State  to  vend  foreign  merchandlBe,  is  not  in  conflict  with 
the  inter-State  commerce  clause  in  the  Constitution  of  the  United  States. 

"  In  Boifbint  v.  Taasing  Dutria,  18  Lea,  808,  it  was  held  that  the  law  provid. 
ing  that  drummers,  and  all  persons  not  having  a  regular  licensed  house  of 
baslneas  in  the  taxing  district,  offering  for  sale  or  selling  goods,  wares  and 
merchandise  therein  by  sample,  shall  be  required  to  pay  a  spedfled  privilege 
tax  is  constitutional  and  valid.  This  case  went  to  the  Supreme  Court  of  the 
United  States,  and  its  reversal  is  the  decision  applicant  relies  on  here. 
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"  Let  us  now  dte  some  of  tlie  leading  cases  decided  in  the  United  State* 
IMstrict  and  C^reoit  Courts. 

*' In  re  Rudolph,  2  Fed.  Bep.  65,  was  from  the  Circoit  Conrt  of  the  district  of 
NeTada.  It  was  therein  held  that  a  statute  of  Nevada  which  provided  that  every 
travelling  merchant,  agent  or  drummer,  or  other  person  selling  or  offering  to  sell 
anj  goods,  wares  or  merchandise  of  anjr  kind  to  be  delivered  at  some  future 
time,  or  carrying  samples,  and  selling  or  offering  to  sell  goods,  wares  or  mer- 
chandise of  any  kind  similar  to  such  samples,  to  be  delivered  at  some  future 
time,  should  procure  a  license,  etc ;  and  further  providing  that  any  person 
pursuing  such  occupation  without  license  should  be  guilty  of  a  misdemeanor, 
did  not  violate  the  constitutional  provisions,  relative  to  laying  duties  or  imposts 
on  imports,  and  inter-State  commerce. 

*'  In  a  most  elaborate  and  well  considered  opinion  in  ex  parte  Thornton,  in 
the  Circuit  Court  for  the  Eastern  District  of  Virginia,  Hughes,  J.,  cites  and 
reviews  all  the  leading  cases,  and  his  conclusions  as  stated  in  the  syllabus  are: 
'  If  the  legislature  of  a  State  frames  a  law  relating  to  merchants  and  sample 
merchants,  with  the  intention  to  discriminate  against  non-residents  in  favor  of 
residents,  and  against  goods  in  other  States  sold  by  sample  in  favor  of  gooda 
held  within  the  State  for  sale,  and  if  the  legislation  has  this  practical  effedl, 
then  such  provisions  are  null  and  void,  and  aJl  arrests  and  prosecutions  under 
them  are  illegal.  The  legislature  has  the  right  to  discriminate  against  sample 
merchants  in  favor  of  merchants;  the  State  being  sovereign  mistress  of  her 
own  policy  in  determining  what  classes  she  shall  levy  a  license-tax  upon,  and 
what  classes  she  shall  exempt  from  such  taxation,  and  In  deciding  how  light 
or  how  heavy  she  shall  make  such  tax.  The  assumption  that  a  merchant  is 
necessarily  a  resident,  and  that  a  sample  merchant  is  necessarily  a  non-resi- 
dent, is  an  arbitrary  one,  and  one  which  the  court  of  justice  has  no  right,  by 
mere  inference,  to  accept  as  true.  It  is  only  when  a  law  discriminates  against 
a  foreign  resident  of  a  certain  class,  or  against  the  goods  held  in  another 
State  for  sale,  in  favor  of  a  resident  of  the  same  class,  and  goods  held  within 
the  State  for  sale,  that  it  is  obnoxious  to  the  provisions  of  the  national  Consti- 
tution in  relation  to  the  privileges  and  immunities  of  citizens  of  the  several 
States,  or  the  regulation  of  commerce  with  foreign  nations  and  among  the 
several  States,  or  the  prohibition  of  laying  imposts  or  duties  on  exports  or 
imports.*    12  Fed.  Rep.  589. 

••  In  Memphis  <jft  L.  R.  R.  Co,  v.  Nolan  (Circuit  Court,  Western  District  of 
Tennessee)  it  was  held  that  *  a  license  or  privilege  tax  imposed  by  a  State  on 
the  business  of  an  express  company,  engaged  solely  m  commerce  between  the 
States,  where  there  is  no  intention  by  this  means  to  obstruct  or  prohibit  the 
business,  is  not  unconstitutional.'  The  learned  judge,  delivering  the  opin- 
ion, says :  'As  I  read  the  cases,  the  principle  is  that  so  long  as  it  is  not  a 
direct  tax  on  property  carried  in  the  commerce  between  the  States,  imposed 
{hither  on  the  goods,  or  indirectly  collected  from  them,  and  is  only  a  tax  on 
the  franchise  granted  to  the  carrier  in  consideration  of  the  grant,  or  what  is 
the  same  thing,  a  tax  or  tribute  demanded  for  the  privilege  of  doing  the  bus- 
iness, the  prohibition  of  the  Constitution  does  not  apply.  Of  course,  in  analogy 
to  our  State  adjudications,  if  under  the  disguise  of  taxing  a  franchise  or  priv- 
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ilege»  the  State  ehottld  undertake  by  ezcessiTe  taxation  to  obstmct  or  prohibit 
the  buBineflB  of  inter-Stale  commerce,  the  oonstitntional  proTision  woald  pro- 
tect against  it/    14  Fed.  Bep.  088. 

**  We  might  dto  many  other  anthoritiee  which  npon  principle  are  in  allign- 
ment  with  the  foregoing,  taken  from  elementary  authors,  and  from  the  Stata 
and  snbordinato  federal  courto;  but  these  are  sufficient  to  serve  to  illnstrato 
the  unanimity  with  wliich  the  question  has  been  settled  in  so  many  yarious 
tribunals  of  standing  and  ability,  inferior  to  none  in  the  country.  Another 
fkct  connected  with  these  decisions  is  the  unanimity  and  confidence  with 
which  they  cite  and  rely  upon  decisions  of  the  Supreme  Court  of  the  United 
States  in  support  of  the  conclusions  they  announce.  This  becomes  passingly 
singular  when  the  Bobbins  case,  here  relied  on,  states  an  entirely  different 
and  contradictory  rule;  and  that  too  without  orerruling  previous  decisions  of 
the  same  court  in  diametrical  opposition  to  it. 

"  Let  us  cite  some  of  these  decisions. 

*'  In  Nathan  ▼.  Lauitiana,  Justice  McLbax  wys:  '  Now  the  federal  gorern. 
ment  can  no  more  regulate  the  commerce  of  a  State  than  a  State  can  regulate 
the  commerce  of  the  federal  government.  *  *  *  The  taxing  power  of  a 
State  is  one  of  the  attributes  of  sovereignty,  and  when  there  has  been  no  com- 
pact  with  the  federal  government,  or  cession  of  the  jurisdiction  for  the  pur- 
poses specified  in  the  Constitution,  this  power  reaches  all  the  property  and 
businees  within  the  State  which  are  not  properly  denominated  the  means  of 
the  general  government;  and  as  laid  down  by  this  court,  may  be  exercised  at 
the  discretion  of  the  State.  The  only  restraint  is  found  in  the  responsibility. 
of  the  meml>erB  of  the  legislature  to  their  constituento.  If  this  power  of  tax- 
ation by  a  State  within  ito  jurisdiction  may  be  restricted  beyond  the  limitations 
stated,  on  the  ground  that  the  tax  may  have  some  Indirect  bearing  on  foreign 
commerce,  the  resources  of  the  State  may  be  thereby  essentially  impaired. 

*"  But  State  power  does  not  rest  on  a  basis  so  undefinable.  Whatever  existo 
within  ito  territorial  limite  in  the  form  of  property,  real  or  personal,  with  the 
exceptions  named,  is  subject  to  ito  laws,  and  also  numberless  enterprises  in 
which  ito  citixens  may  be  engaged.  These  are  subjecta  of  State  regulation 
and  State  taxation,  and  there  is  no  federal  power  under  the  Constitution  which 
can  impair  this  exercise  of  State  sovereignty.'  8  How.  78.  Same  doctrine 
is  declared  in  CUyofNew  York  v.  MiXn,  11  Pet.  lOS. 

"  In  OibboHB  V.  Ci^n,  9  Wheat.  208,  the  court,  in  commenting  on  inspection 
laws,  uses  this  language:  '  They  form  a  portion  of  that  immense  mass  of 
legislation  which  embraces  every  thing  within  the  territoiy  of  the  State  not 
surrendered  to  the  general  government,  all  of  which  can  be  most  advanta- 
geously exercised  by  the  States  themselves.  Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as  laws  for  regulating  the  internal 
commefoe  of  a  State,  are  a  component  part  of  this  mass.  *  *  *  No  direct 
(Ceneral  power  over  these  objeeto  is  granted  to  Congress,  and  consequently 
they  remain  subject  to  State  legislation.'    See  also,  Lieen$e  Ga»e$,  5  How.  604. 

'*In  Woodruff  T.  Farham,  8  Wall.  198,  it  was  held  that '  uniform  tax  im- 
posed by  a  State  on  all  sales  made  in  it,  whether  they  be  made  by  citizens  of 
it,  or  citizens  of  some  other  State,  and  whether  the  goods  sold  are  the  produce 
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<yf  that  State  enacting  the  law,  or  of  some  other  State,  la  ralid.  Thia  doc- 
trine was  reaffirmed  in  Mruan  t.  LoU,  8  Wall.  148,  where  the  same  State  Btatato 
was  involved;  and  after  diaonaaing  the  Taliditj  of  the  atatnte  that  profoand 
jnriat,  Mr.  Joatioe  Hillkb,  ooncladea  hia  opinicm  hj  aaying:  '  Aa  the  effect 
of  the  act  ia  aach  aa  we  have  deacribed,  and  it  inatitutea  no  legialatlon  which 
diflcriminates  againat  the  prodacta  of  aiater  Statea,  bat  merelj  aubjecta  them 
to  the  aame  rate  of  taxation  which  similar  articlea  pay  that  are  manufactured 
within  the  State,  we .  do  not  aee  in  it  an  attempt  to  regulate  commerce,  but 
an  appropriate  and  le^timate  exercise  of  the  taxing  power  of  the  State.' 

'*  When  the  caae  of  Ward  v.  Maryland^  wpra,  came  before  the  Supreme 
Court,  the  Judgment  of  the  State  Court  waa  reveraed,  and  the  act  declared  in- 
valid,  not  indeed  aa  in  contravention  of  the  inter-State  commerce  proviaion, 
but  becauae  it  imposed  a  diacriminating  tax  upon  non-resident  tradera  trading 
in  the  limita  mentioned,  and  that  it  waa  pro  tarUo  repugnant  to  the  federal 
Conatitution  and  void.  The  provision  of  the  Constitution  which  was  violated 
waa  that  which  guaranteed  and  secured  to  the  citizens  of  each  State  all  priv- 
il^gea  and  immunities  of  citizens  in  the  several  States.  Const.,  art.  4,  g  2;  12 
Wall.  418.  Mr.  Justice  Bbadlbt  alone  dissented,  he  being  of  opinion  that 
the  act  violated  the  inter-State  commerce  clause,  and  that  it  would  so  do,  '  al- 
though it  imposed  upon  residents  the  same  burden  for  selling  goods  by  sample 
aa  ia  imposed  upon  non-residents.' 

"  In  tiie  subsequent  case  of  Od>ame  v.  Mobile,  16  Wall.  479  (opinion  by 
Chief  Justice  Chasb),  it  is  said:  '  It  is  as  important  to  leave  the  rightful  powers 
of  the  State,  in  respect  to  taxation,  unimpaired,  as  to  maintain  the  powers  of 
the  federal  government  in  their  integrity.'  He  further  says,  speaking  of  the 
decision  in  the  case  of  State  tax  on  railway  gross  receipts  (15  Wall.  284): 
'  The  whole  court  agreed  that  a  tax  on  busineaa  carried  on  within  the  State, 
and  without  discrimination  between  its  citizens  and  the  dtizens  of  other 
States,  might  be  constitutionally  imposed  and  coUected.' 

"  These  two  last  caaea  are  directly  in  point.  They  were  decided  by  a  unan- 
imous court.  They  are  not  overruled  in  Robbinay.  Taxing  Ihitrict,  relied 
upon  by  applicant  in  this  case.  They  are  directly  in  conflict  with  the  Bob- 
bim  case,  and  the  Bobbifu  caae  ia  simply  the  opinion  of  a  majority,  and  not 
of  the  whole  court.  Watte,  G.  J.,  in  to  our  minds  an  unanswerable  opin- 
ion, concurred  in  by  those  profound  and  eminent  Jurists,  Field  and  G&at* 
dissented  from  the  doctrine  announced.  Under  such  circumatancea  we  do 
not  feel  bound  by  the  Bobbins  decision  ;  and  not  believing  it  to  be  the  law 
of  this  land,  we  will  not  conaider  it  as  of  binding  force  upon  us. 

"  As  oondusive  as  is  to  our  minds  the  able  dissenting  opinion  of  the  chief 
justice,  there  are  one  or  more  views  of  the  case  which  he  did  not  elaborate, 
and  which  in  our  opinion  should  condemn  the  doctrine  announced. 

"  The  strongest  position  tending  to  support  the  doctrine  of  the  Bobbint  caae 
ia  perhaps  that  taken  in  Brautn  v.  Maryland,  12  Wheat.  419.  It  waa  there  aaid: 
'  Any  cliarge  on  the  introduction  and  incorporation  of  the  articlea  (of  commerce) 
into  and  with  the  mass  of  property  in  the  countiy  must  be  hostile  to  the  power 
given  to  Congress  to  regulate  commerce,  since  an  essential  part  of  that  regula- 
tion, and  principal  object  of  it,  is  to  prescribe  the  regular  means  of  aocompUah- 
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lag  that  introductioii  and  inoorporaticm.'  The  result  of  the  reasoning  in  that 
esie  was,  sajs  Judge  Stobt,  '  that  whaterer  restrains  or  preyents  the  introdao- 
ti<Hi  or  importation  of  passengers  or  goods  into  the  oonntry,  aathorized  and 
4dlowed  hy  Congress,  whether  In  the  shape  of  a  tax  or  other  charge,  or  whether 
before  or  after  their  arrival  in  port,  interferes  with  the  ezclosive  right  of 
!)oDgress  to  regulate  commerce.'  Dissenting  opinion  in  OUjf  of  New  York 
▼.  Jftfn,  11  Pet.  161.  Now  for  the  application  of  this  doctrine  to  the  Bcb- 
Mm  case:  In  the  opinion  of  a  majority  of  the  court  it  is  conceded  that  the 
Tennessee  law  is  not  obnoxious  to  constitutional  objection,  either  federal  or 
State,  in  so  far  as  citiaens  of  Tennessee  are  concerned  ;  and  that  as  to  them  it 
may  be  legally  and  rigidly  enforced  —  enforced  by  criminal  prosecution,  ac- 
companied with  appropriate  fines  and  penalties.  In  other  words,  that  as  to 
citisens  of  Tennessee,  it  matters  not  that  the  action  of  the  State  may  allow 
them  to  restrain  and  prevent  the  introduction  of  goods  into  the  country  and 
be  valid;  the  same  action  is  invalid  as  to  dtixens  of  other  States,  merely  be- 
•cause  they  are  citiaens  of  other  States.  Such  doctrine,  to  say  the  least  of  it, 
is  anomalous,  if  not  paradoxical. 

'*  Again  as  stated  in  the  beginning  of  this  opinion,  our  statute  makes  it  a 
misdemeanor  for  a  person  to  pursue  the  occupation  of  drummer,  commercial 
traveller,  or  salesman  by  sample,  without  having  first  paid  a  license  therefor. 
To  do  so  is  a  criminal  offense.  In  the  BMin»  case,  under  a  law  of  similar 
■character,  it  is  conceded  that  the  State  had  the  right  to  pass  and  enforce  such 
iaw  against  its  own  citizens.  But  the  startling  doctrine  is  announced  that 
this  same  law  is  invalid  and  unconstitutional,  and  incapable  of  enforcement 
as  to  persons  not  citizens  of  the  State,  who  invade  its  territory,  and  wantonly 
violate  said  law  within  its  jurisdiction  ;  in  other  words,  that  a  general  law  of 
a  State,  penal  in  character,  and  violative  of  neither  the  federal  nor  State  Con- 
stitution, is  binding  upon  none  save  its  own  citizens.  We  have  been  accus- 
tomed to  accept  as  elementary  truth  the  doctrine  that  criminal  laws  are  not 
respecters  of  persons,  nor  indeed  can  be,  and  that  as  to  them  no  class  of  in- 
•dividuals  may  claim  special  immunity.  Upon  this  subject,  the  Sapreme  Court 
of  the  United  States,  in  CUy  of  New  York  v.  JKSfn,  emphatically  says  :  '  No 
one  wiU  deny  that  a  State  has  a  right  to  punish  any  individual  found  within 
its  jurisdiction  who  shall  have  committed  an  offense  within  its  jurisdiction 
against  its  criminal  laws.  We  speak  not  here  of  foreign  embassadors,  as  to 
whom  the  doctrines  of  public  law  apply.  We  suppose  it  to  be  equally  clear 
that  a  State  has  as  much  right  to  guard  by  antidpation  against  the  commis- 
sion of  an  offense  against  its  laws,  as  to  infiict  punishment  upon  the  offender 
after  it  shall  have  been  committed.  The  right  to  punish  or  to  prevent  crime 
does  m  no  degree  depend  upon  the  dtlsenship  of  the  party  who  is  obnoxious 
to  the  law.' 

* '  The  Constitution  of  the  United  States  provides :  *  The  dtiiens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
States.'  The  doctrine  of  the  BMine  case  goes  further.  It  puts  a  premium 
upon  non-dtiaenship,  by  discriminating  in  its  favor  against  dtizenship,  and 
conferring  upon  it  privileges  and  Inununities  which  are  denied  to  the  dtiaens 
«f  the  State.    To  such  a  doctrina  we  cannot  yield  our  assent. 
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"  In  conoeding  thmt  the  Tennessee  law  was  oonsiitatioiial  and  binding  as  to 
tlie  dtiiens  of  that  State,  it  oocnrs  to  us  that  the  majoritj  opinion  in  the  Soi^ 
Mnt  case  Tirtoallj  and  in  fact  conceded  wliatever  of  merit  there  was  in  any 
question  involved  in  that  case  on  the  appeal,  iind  that  the  concession  and  oon- 
dosion  reached  are  directly  at  variance.  To  nnllify  sach  a  State  law  by  jn- 
dicial  action  is,  in  oar  opinion,  to  exercise,  to  saj  the  least,  a  doubtf  al  power, 
if  it  is  not  a  direct  usarpation  of  unaathoriaed  power,  warranted  neither  laj 
the  letter  nor  the  spirit  of  the  constitutional  provision  invoked  to  snstain  it. 
The  fact  that  the  law  may  and  does  affect  more  dtisens  of  other  States  than 
of  the  individual  State  is  no  criterion  by  which  to  judge  of  its  constitution- 
ality or  validity.  Whenejer  her  own  citizens  are  or  may  be  equally  affected, 
we  deny  that  courts  of  federal  jurisdiction  may  question  the  motives  of  the 
State  legislature  in  the  passage  of  the  act,  much  less  declare  it  unconstitu- 
tional. 

' '  The  statute  we  are  construing,  and  which  in  this  proceeding  we  are  asked 
to  hold  unconstitutional,  is  a  general  law  of  equal  application  to  the  entire 
State,  and  pro  tanto  is  less  objectionable  than  the  Tennessee  law,  which  ap- 
plied only  to  a  taxing  district.  It  would,  in  our  judgment,  be  a  strained  con- 
struction which  would  bold  this  law  unconstitutional,  within  the  spirit,  much 
less  the  letter,  of  the  provision  of  the  federal  Constitution  regulating  com- 
merce between  the  States." 

The  Bobldfu  case  was  followed  by  the  Nevada  Supreme  Court  in  Bob  parte 
BaaMbkUt,  and  by  the  Louisiana  Supreme  Court  in  Simnumi  H.  Oo.  v.  MeOuira; 
and  the  same  doctrine  was  Idd  down  by  the  Vermont  Supreme  Ooort  without 
lefemioe  to  that  case,  in  8kUe  v.  PraU,  May  28, 1877. 


Statb  y.  Johbb. 

|W  If .  Cm  oBB.) 

Oriudnal  law-^a$9auU—par0fi$^i^MUL 

A  parent's  corporeal  chastisement  of  his  child,  however  seven  and  mmgrited, 
will  not  be  criminally  punished  "as  excessive  or  cruel,"  if  it  was  honestly 
inflicted,  without  malice,  and  did  not  produce  permanent  injury.    (As  lUfU, 

p.  286.) 

CONVICTION  of  assault  od  defendant's  daaghter,  nzteen  yean 
old.  She  testified  that  defendant  had  a  bad  temper  and  fre> 
qnently  whipped  her  without  cause;  that  he  once  gave  her  about 
twenty-five  blows  with  a  switch,  or  small  limb,  about  the  size  of 
one's  thumb  or  forefinger,  with  such  force  as  to  raise  whelks  upon 
her  back,  and  soon  afterward  gave  her  five  blows  more  with  the 
same  switch,  choked  her,  and  threw  her  violently  to  the  ground,- 
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eaasiDg  a  dislocation  of  her  thamb  joint;  that  she  bad  giren  him 
no  offeDse;  that  she  did  not  know  for  what  she  was  beaten,  nor  did 
he  give  her  any  reason  for  it  at  the  time.  No  permanent  injary 
was  inflicted  upon  her  person.  There  was  corroboratiye  testimony, 
and  one  witness  saw  her  tongue  banging  out  of  her  mouth  while 
being  choked.  The  defendant  and  his  wife,  stepmother  of  the 
girly  swore  that  she  was  habitually  disobedient,  had  several  times 
stolen  money,  and  was  chastised  at  the  time  spoken  of  for  stealing 
some  cents  from  her  father;  that  he  never  whipped  her  except  for 
correction,  and  this  he  was  often  compelled  to  do  for  that  purpose, 
and  had  never  administered  punishment  under  the  impulse  of  high 
temper  or  from  malice. 

Attomey-Oeneraly  for  State. 

John  D.  BMamy,  for  defendant. 

Smith,  G.  J.  It  will  be  observed  that  the  test  of  the  defendanfa 
criminal  liability  is  the  infliction  of  a  punishment  '^  cruel  and  exces- 
sive/' and  thus  it  is  left  to  the  jury  without  the  aid  of  any  rule  of 
law  for  their  guidance  to  determine. 

It  is  quite  obvious  that  this  would  subject  every  exercise  of 
parental  authority  in  the  correction  and  discipline  of  children  —  in 
other  words,  domestic  government  —  to  the  supervision  and  control 
of  jurors,  who  might,  in  a  given  case,  deem  the  punishment  dispro- 
portionate to  the  offense,  and  unreasonable  and  excessive.  It  seems 
to  us  that  such  a  rule  would  tend,  if  not  to  subvert  family  govern- 
ment, greatly  to  impair  its  efficiency,  and  remove  restraints  upon 
the  conduct  of  children.  If  whenever  parental  authority  is  used 
in  chastising  them,  it  could  be  a  subject  of  judicial  inquiry  whether 
the  punishment  was  cruel  and  excessive  —  that  is,  beyond  the 
demerits  of  the  disobedience  or  misconduct,  and  the  father  himself 
exposed  to  a  criminal  prosecution  at  the  instance  of  the  child,  in 
defending  himself  from  which  he  would  be  compelled  to  lift  the 
curtain  from  the  scenes  of  home  life,  and  exhibit  a  long  series  of 
acts  of  insubordination,  disobedience  and  ill-doing  —  it  would  opeu 
the  door  to  a  flood  of  irreparable  evils  far  transcending  that  to  be 
remedied  by  a  public  prosecution.  Is  it  consistent  with  the  best 
interests  of  society,  that  an  appeal  shoald  thus  lie  to  the  court  from 
an  act  of  parental  discipline,  severe  though  it  maybe,  and  unmerited 
by  the  particular  offense  itself  perhaps,  but  one  of  a  series  evincing 
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stabbomness  and  inoorrigibility  iathe  ohild,  and  the  father  pun- 
ished because  the  jurors  think  it  cruel  and  immoderate? 

While  the  ruling  of  the  court  is  not  without  support  in  some  of 
the  adjudications,  to  which  reference  is  made  in  2  Whart  Gr.  Law, 
§  1259,  we  prefer  to  abide  by  the  rule  by  which  the  limits  to  the 
•exercise  of  the  right  of  family  goTemment  are  to  be  ascertained, 
laid  down  after  a  lucid  exposition  of  the  subject  by  that  humane 
^nd  just  man,  so  long  a  member  of  the  court.  Judge  Oastok,  in 
State  V.  Pendergrass,  2  D.  ft  B.  365;  s.  c,  31  Am.  Dec.  416. 
This  was  a  case  where  a  school  mistress,  whose  use  of  the  rod  upon 
s  pupil  left  marks  upon  her  person,  which  after  a  few  days  disap- 
peared. We  quote  extracts  from  the  opinion:  '^  Within  the  sphere 
of  his  authority,  the  master  is  the  judge  when  correction  is  required, 
and  of  the  degree  of  correction  necessary;  and  like  all  others 
intrusted  with  discretion,  he  cannot  be  made  penally  responsible 
for  errors  of  judgment,  but  only  for  wickedness  of  purpose.  *  *  * 
His  judgment  must  be  presumed  correct,  because  he  is  the  judge, 
■and  also  because  of  the  difficulty  of  preying  the  offense,  or  accumu- 
lation of  offenses,  that  called  for  correction;  of  showing  the  peculiar 
temperament,  disposition  and  habits  of  the  individual  corrected, 
and  of  exhibiting  the  Yarious  milder  means  that  may  have  been 
ineffectually  used  before  correction  was  resorted  to.  ♦  *  ♦  If 
he  use  his  authority  as  a  cover  for  malice,  and  under  pretense  of 
administering  correction,  gratifies  his  own  bad  passions,  the  mask 
•of  the  judge  shall  be  taken  off,  and  he  will  stand  amenable  to  jus- 
tice as  an  individual  not  invested  with  judicial  power.''  We  think 
also,"  he  summarily  concludes  the  discussion,  ^'that  the  jury 
should  have  been  further  instructed,  that  however  severe  the  pain 
inflicted,  and  however  in  their  judgment  it  might  seem  dispropor- 
tionate to  the  alleged  negligence  or  offense  of  so  young  and  tender 
41  child  "  (she  was  six  or  seven  years  old),  ''  yet  if  it  did  not  pro- 
duce nor  threaten  lasting  mischief,  it  was  their  duty  to  acquit  the 
•defendant,  unless  the  facts  testified  induced  a  conviction  in  their 
minds  that  the  defendant  did  not  act  honestly  in  the  performance 
of  duty,  according  to  her  sense  of  right,  but  under  pretext  was 
gratifying  malice." 

While  acts  of  indiscreet  severity  are  not  criminally  punishable, 
unless  under  the  conditions  set  out,  their  check  for  the  good  and 
welfare  of  society  must  be  found  in  the  promptings  of  parental 
4iffeotion  and  a  wholesome  public  opinion,  and  if  these  are  insuffi- 
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dent  they  mast  be  tolerated  as  an  incident  to  the  relation  whiok 
human  laws  cannot  wholly  remoye  or  redress. 

Snch  are  the  concluding  sentiments,  and  almost  in  the  words  of 
the  judge. 

So  remarks  Bbadb,  J.,  in  8ka$  t.  Rhodes,  PhiL  453:  ''The 
courts  have  been  loath  to  take  cognizance  of  trivial  complainta 
arising  out  of  the  domestic  relations,  such  as  master  and  apprentice,, 
teacher  and  pupil,  parent  and  child,  husband  and  wife.  Not 
because  these  relations  are  not  subject  to  law,  but  because  the  evil& 
of  publicity  would  be  greater  than  the  evil  involved  iu  the  trifles 
complained  of,  and  because  they  ought  to  be  left  to  family  govern- 
ment." He  adds:  ''Our  conclusion  is  that  family  government  is- 
recognized  by  law  as  being  as  complete  in  itself  as  the  State  govern- 
ment is  in  itself,  and  yet  subor^nate  to  it,  and  that  we  will  not 
interfere  with  or  attempt  to  control  it  in  favor  of  either  husband 
or  wife  "  (the  case  then  before  the  court),  '*  unless  in  cases  where 
permanent  or  malicious  injury  is  inflicted  or  threatened,  or  the 
condition  of  the  party  is  intolerable." 

The  principle  was  extended  to  one  living  with  the  mother  of  th& 
child,  though  not  married,  in  State  v.  Alford,  68  N.  0.  322,  and 
BoYDEN,  J.,  quotes  with  approval  what  was  said  by  OASTOiar,  J., 
in  the  State  y.  Pendergrasa,  supra,  declaring  that  ''punishment 
therefore  which  may  seriously  endanger  life,  limb  or  health,  or 
shall  disfigure  the  child,  or  cause  any  other  permanent  injury,  may 
be  pronounced  in  itself  immoderate,  as  not  only  being  unnecessary 
for,  but  inconsistent  with  the  purpose  for  which  correction  is  author- 
ized. But  any  correction,  however  severe,  which  produces  temporary 
pain  only,  and  no  permanent  injury,  cannot  be  so  pronounced,  since 
it  may  have  been  necessary  for  the  reformation  of  the  child,  and  does 
not  injuriously  affect  its  future  welfare." 

The  test  then  of  criminal  responsibility  is  the  infliction  of  perma- 
nent injury  by  means  of  the  administered  punishment,  or  that  it 
proceeded  from  malice,  and  was  not  in  the  exercise  of  a  corrective 
authority.  It  would  be  a  dangerous  innovation,  fruitful  in  mischief, 
if  in  disregard  of  an  established  rule  assigning  limits  to  parental 
power,  it  were  to  be  left  to  a  jury  to  determine  in  each  case  whether 
a  chastisement  was  excessive  and  cruel,  and  to  convict  when  snch 
was  their  opinion. 

We  do  not  propose  to  palliate  or  excuse  the  conduct  of  the  defend- 
ant in  the  present  case.    The  punishment  seems  to  have  been  need- 


286  NOBTH  GABOLINA* 

State  T.  Jones. 

lessly  severe,  bat  we  refuse  to  take  cogniasanoe  of  it  as  a  criminal  act* 
becanse  it  belongs  to  the  domestic  rather  than  legal  power,  to  a 
domain  into  which  the  penal  law  is  reluctant  to  enter,  unless  induced 
by  an  imperious  necessity. 

There  is  error.     Let  this  be  certified  to  the  end  that  the  verdict 
be  set  aside  and  a  venire  de  novo  ordered. 
•  Error.  Judgment  reversed. 

NoTB  BT  THB  Bkpobter.— 'This  declsion  seems  strongly  opposed  to  author 
ity.  Wharton  (Cr.  Law,  §  6»1).  says :  "  If  the  parent  chastising  the  child 
exceed  the  bounds  of  moderation,  and  inflict  cruel,  merciless  or  unnecessary 
punishment,  he  is  subject  to  indictment."  Citing  Com.  ▼.  (hffey,  121  Mass. 
66;  Cam.  ▼.  Blaker,  1  Brewst.  811;  Neal  ▼.  StaU,  54  Ga.  281;  Johtuanv,  8UxU, 
13  Humph.  288;  Fletcher  r.  People,  62  111.  805;  8UUe  ▼.  Bitman,  13  Iowa,  485. 
This  doctrine  is  laid  down  by  Schouler  IX>m.  Rel.,  §  244. 

Bishop  says  (1  Cr.  Law,  §  882):  "  In  reason,  if  the  parent  acts  in  good  ftith, 
prompted  by  true  paternal  love,  without  pasrion,  and  inflicts  no  permanent 
injury  on  the  child,  he  should  not  be  punished  meroly  because  a  jury,  review- 
ing the  case,  do  not  deem  that  it  was  wise  to  proceed  so  Hi."  Citing  8UUe  ▼. 
Alfard,  68  N.  C.  822. 

The  cases  cited  by  Wharton  all  sustain  his  conclusion.  The  Johnmm  case 
was  relied  on  in  the  Fletcher  case,  where  the  parent  confined  a  blind  boy  in  a 
damp  and  cold  cellar  without  fire,  for  several  days  in  winter,  and  anointed 
him  with  kerosene  because  he  was  covered  with  vermin.  In  the  latter,  the 
•court  said,  "  this  authority  must  be  exereised  within  the  bounds  of  reason  and 
humanity.  •  •  •  It  would  be  monstrous  to  hold  that  under  the  pretense 
of  sustaining  parental  authority,  children  must  be  left,  without  the  protection 
of  the  law,  at  the  mercy  of  depraved  men  and  women,  with  liberty  to  inflict 
imy  species  of  barbarity  short  of  the  actual  taking  of  life." 

In  the  Ileal  case  the  defendant  was  punished  for  "  one  lick  "  with  a  saw 
twenty-two  inches  long  and  three-fourths  of  an  inch  wide,  on  a  girl  ten  years 
old."    The  court  called  him  a  "  brute." 

In  the  Bitman  case,  a  cruel  and  inhuman  whipping  and  beating  of  a  child 
three  years  old  was  held  criminal.  '*  Beasonable  correction  "  is  the  limit,  the 
court  said. 

The  Coffey  case  was  as  follows :  On  the  trial  of  an  indictment  for  an  assault 
and  battery  upon  the  minor  daughter  of  one  of  the  defendants,  there  was  evi- 
dence that  the  defendants,  accompanied  by  a  sister  of  the  minor,  went  to 
the  house  where  the  girl,  who  was  sick,  was  living  and  told  her  that  they  bad 
come  to  take  her  away;  that  the  girl  said  she  did  not  want  to  go,  and  the 
father  said,  **  You  are  my  daughter,  and  must  go; "  that  one  of  the  defendants, 
■a  lawyer,  asked  the  father  if  that  was  his  daughter,  and  on  receiving  an 
affirmative  answer,  said,  '*  Then  I  commana  you  to  take  her; "  that  the  father 
took  hold  of  her  around  the  waist,  and  attempted  to  lift  her  when  she  said, 
"  That  hurts  me,"  and  he  at  once  desisted;  that  the  defendants  then  against  her 
wish,  took  her  out  of  the  house  in  a  chair  in  which  she  was  sitting,  put  her  in 
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a  wagon  and  drove  her  slowly  to  a  room  which  the  father  had  pzovided  for  her. 
There  was  also  medical  evidence  that  it  was  unwise  to  remove  her  in  the  eon 
dition  she  was  in.  The  sister  testified  that  her  only  object  in  getting  the  girl 
away  was  to  get  her  under  the  influence  of  the  Roman  Catholic  church.  The 
lawyer  testified  that  he  was  only  present  as  legal  adviser  of  the  father.  JBM, 
thst  the  evidence  warranted  the  jury  in  finding  that  the  force  used  was  exces- 
sive and  unjustifiable,  in  the  side  condition  of  the  daughter;  and  in  finding 
that  the  defendants  acted,  not  in  the  exercise  and  support  of  the  rightful  au- 
thority of  the  father,  but  in  the  execution  of  a  scheme  of  the  lawyer,  and 
under  his  direction  and  control  only;  and  that  the  jury  were  warranted  in 
fetnming  a  verdict  of  guilty. 


State  y.  Locktbab. 

(KN.aass.) 

8aU — of  iniwmcatinff  Uqubr§ — fwrniMng  mmnbtin  cf  6M. 

f 

A  number  of  persons  in  Raleigh,  in  1886.  organised  and  incorporated  a  club 
for  social  and  literary  purposes.  The  members,  but  no  other  persons,  were 
permitted  to  purchase  from  the  defendant,  its  steward,  meals,  cigars  and 
liquors,  which  were  furnished  by  the  club  at  a  price  fixed  by  its  oflScerH. 
simply  sufficient  to  cover  the  cost.  In  1880.  at  ah  election  in  Raleigh,  under 
the  Local  Option  Act.  a  majority  of  the  votes  we're  cast  for  prohibition.  HM, 
<1)  That  such  furnishing  liquors  under  these  circumstances  was  a  sale.* 
(8)  That  such  sale  was  a  mis4emeanor  under  the  Local  Option  Act. 

CONVIOnON  of  nnlawf  ally  selling  intoxicating  liqnors.     The 
facts  appear  in  the  opinion. 

Geo.   F.  Strong  and  J.  IT.  Flemming,  for  State. 

Charles  M.  Busbse  and  R.  H.  BtUtls,  for  defendant. 

Smith,  G.  J.  The  defendant  is  indicted  for  selling  spiritnons 
liqnor  in  the  township  of  Baleigh,  in  violation  of  section  3116  of  Code, 
and  npon  the  trial  of  his  plea  of  not  guilty,  the  jury,  in  a  special 
Terdict,  find  as  follows  : 

That  at  an  election  regularly  called  and  held  in  Baleigh  town- 
ship. Wake  county,  on  the  first  Monday  in  June>  1886,  under  the 
provisions  of  chap.  32,  vol.  2,  of  Code,  to  ascertain  whether  spirit- 
aous  liquors  might  be  sold  in  said  township*  a  majority  of  the  qual- 

*  CknUra :  Oom,  v.  Pimphrst  (137  Blass.  564).  50  Am.  Rep.  840. 
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ified  voters  of  said  township  cast  votes  on  which  was  written  the 
word  '^  Prohibition,^  and  the  resnlt  of  said  election  was  in  favor 
of  prohibition^  and  the  same  was  duly  declared  on  the  second  day 
after  said  election  by  the  anthorities  dnly  empowered  so  to  do;  and 
that  no  election  has  since  been  held  reversing  said  election. 

2.  That  the  defendant  is  an  employee  and  steward  of  an  organi- 
zation existing  in  the  city  of  Baleigh  called  **  The  Capital  dab/' 
and  in  that  name  duly  incorporated  under  the  general  law^  in  1885^ 
for  literary  and  social  purposes. 

3.  That  the  said  organization  has  nearly  one  hundred  resident 
members,  the  full  membership  being  limited  to  one  hundred  and 
twenty-five,  and  a  few  non-resident  members.  Under  the  constitu* 
tion  and  laws  of  said  Capital  Club,  no  person  can  gain  admittance 
to  the  rooms  of  said  club,  except  the  members  thereof,  or  such 
friends  of  the  members  as  live  outside  of  Baleigh  township,  and 
are  especially  invited  and  introduced  in  the  club  ;  and  that  the  lead- 
ing magazines  and  papers  are  kept  in  the  reading  room  of  said  dub;, 
and  while  there  are  no  lodging  rooms  in  the  club  except  for  ita 
servants,  some  of  its  members  spend  a  large  portion  of  their  time 
there  daily. 

4.  That  among  other  things,  and  incidental  to  the  main  purpose 
of  the  organization,  the  club  furnishes  refreshments  to  its  members, 
such  as  liquors,  cigars  and  meals,  for  their  convenience  and  accom- 
modation, and  a  small  stock  of  spirituous  liquors,  wines  and  beer, 
is  kept  on  hand  and  furnished  to  the  members  at  a  price  fixed  by 
the  house  committee  of  the  same,  and  intended  to  be  just  sufficient, 
to  cover  the  cost ;  that  the  object  of  this  is  not  to  make  profit  upon 
the  liquors,  wines  and  beer  so  furnished,  and  the  price  at  which 
they  are  dispensed  does  not  cover  their  cost  and  the  expenses  attend- 
ant upon  keeping  and  serving  the  same,  and  part  of  the  initiation 
fees  and  monthly  dues  of  the  members  have  to  be  applied  to  that 
purpose,  to  pay  the  said  cost  and  expenses. 

5.  That  it  is  one  of  the  objects  of  the  club  to  entertain  strangers 
who  may  visit  the  city  of  Baleigh. 

6.  That  no  person  other  than  members  can  obtain  any  liquor, 
wine  or  beer  or  other  beverage  or  refreshments  in  or  from  the  club. 

7.  That  the  defendant,  as  steward  of  the  club,  furnishes  spiritu* 
ous  liquors,  wine  and  beer  to  the  members  of  the  club  in  quantities 
less  than  a  quart,  for  which  he  receives  prices  fixed  by  the  house 
committee. 
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8.  That  on  the  10th  day  of  July^  1S86,  the  defendant^  as  snoh 
steward^  delivered  spiritnoas  liquors  to  a  member  of  the  club,  being 
a  person  to  the  jurors  unknown,  and  received  the  price  fixed  there- 
for from  said  member,  and  that  the  said  delivery  and  payment  weit 
in  the  club  house. 

Upon  the  said  facts,  if  the  court  be  of  opinion  that  the  defend^- 
ant  is  guilty,  the  jury  find  him  guilty  ;  but  if  the  court  be  of  the 
I'piiiioQ  that  the  defendant  is  not  guilty,  the  jury  find  him  not 
guiltj. 

The  court  adjudged  the  defendant  not  guilty,  and  the  State 
appealed. 

The  section  under  which  the  indictment  is  framed  is  veiy  posi- 
tive and  peremptory  in  its  terms.  It  declares  when  such  is  the 
result  of  the  popular  vote  favoring  prohibition,  that  '^  then  and  in 
that  case  it  shall  not  be  lawful  for  the  board  of  commissioners  to 
license  the  sale  of  spirituous  liquors,  or  for  any  person  to  sell  any 
spirituous  liquors  within  such  county,  town  or  township "  until 
another  and  reversing  election  shall  be  held,  '^  and  if  any  person 
shall  sell  any  spirituous  liquor  within  such  territory  as  specified," 
such  person  offending  shall  be  guilty  of  a  misdemeanor. 

There  can  be  no  question  that  in  a  strict  legal  sense  the  trans- 
action described  in  the  verdict  is  a  sale  of  spirituous  liquors.  All 
the  elements  of  an  executed  contract  are  present.  The  corporate 
body,  a  legal  entity,  and  the  owner  of  the  liquor,  through  its  ser^ 
vant  the  defendant,  delivers  it  to  the  purchaser  at  his  call,  and 
receives  a  fixed  compensation  in  money  therefor.  The  property  in 
the  goods  passes  and  vests  in  the  purchaser,  and  the  money  paid  is 
received  for  and  becomes  the  property  of  the  club.  Can  there  be 
any  doubt  that  a  corporation  may  make  contracts  and  deal  with  a 
corporator  precisely  as  with  a  stranger,  and  valid  obligations,  capa- 
ble of  enforcement,  be  thus  formed  between  the  parties? 

And  is  not  this  dealing  with  the  prohibited  subject  directly 
within  the  terms  of  the  statute,  and  does  it  not  open  the  door  to 
the  mischiefs  intended  to  be  suppressed?  It  is  not  necessary  that 
the  vendor  should  be  authorized  to  sell  to  any  applicant  as  an  ordi*- 
nary  retailer.  He  is  not  allowed  to  sell  to  any  one,  and  the  fact 
that  customers  must  bo  members  of  the  association  does  not  relieve 
him  of  criminal  responsibility  under  the  mandatory  statute. 

This  interpretation  of  our  own  enactment  finds  support  in  adju- 
dications upon  the  force  and  effect  of  similar  enactments  in  other 
Vol.  LIX  —  37 
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States^  to  which  our  attention  has  been  called  in  the  carof  ally  pre- 
pared argument  of  couosel  representing  the  State. 

In  Stats  Y.  Mercer,  32  lowa^  405,  decided  in  1871,  there  was 
an  organization  known  by  the  name  of  the  ^'Winteraet  Social 
Club/'  whose  object  was  to  supply  its  members  with  intoxicating 
liquors  as  H  beverage.  The  defendant  had  ])OSses8ion  of  the  liquors 
used>  sold  tickets  to  members,  and  these  were  received  in  payment 
from  them  of  liquors  delivered  and  drank  in  defendant's  hoose. 
The  court.  Beck,  J.,  delivering  the  opinion  in  reference  to  an 
error  assigned  in  ruling  out  the  articles  of  association  which  were 
offered  in  evidence  in  the  court  below,  says,  "  that  if  they  were  of 
the  purport  as  claimed  by  the  defendant's  counsel  in  their  argu- 
ment, we  must  conclude  that  they  were  correctly  excluded  by  the 
District  Court.  They  appear  by  the  statement  of  counsel  to  have 
been  nothing  more  than  the  foundations  of  an  organization,  the 
object  and  intent  of  which  was  to  evade  the  law  for  the  suppression 
of  intemperance,  a  rather  clumsy  device  by  which  the  defendant 
and  the  members  of  the  '  social  club '  hoped  to  defeat  that  law,  and 
establish  a  place  of  resort  where  they  could  be  supplied  with  intoxi- 
cating liquors  for  unlawful  use.  *  *  *  Xf  the  liquors  did  not 
belong  to  the  defendant,  but  to  the  'club,'  they  were  kept  by  him 
for  the  purpose  of  unlawful  sale  as  the  agent  or  employee  of  the 
club.  The  sale  of  tickets  was  in  fact  the  sale  of  the  liquors  which 
was  for  the  purpose  of  their  unlawful  use." 

In  Marmont  v.  State,  48  Ind.  21,  determined  in  1874,  a  Oerman 
club,  consisting  of  about  forty  persons,  had  been  formed  in  Indian- 
apolis for  social  Sunday  meetings,  to  which  each  contributed  a  small 
sum  on  entering,  and  paid  small  monthly  dues  afterward.  With  this 
fund  the  treasurer  would  purchase  a  keg  of  beer  on  Saturday  for 
the  association,  pay  for  it  with  its  moneys,  and  deal  it  out  in  glasses 
on  Sunday  to  members  at  five  cents,  which  was  covered  into  the 
treasury.  Chief  Justice  Buskibk,  in  the  opinion,  says:  ''As  the 
keg  of  beer  when  purchased  belonged  to  the  society,  the  question 
arises  whether  the  society,  by  its  agent,  could  make  a  valid  sale  of 
such  beer  to  the  persons  composing  the  society.  We  know  of  no 
principle  of  law  which  forbids  it."  It  was  accordingly  held  that 
the  transaction  amounted  to  a  sale  within  the  meaning  of  the  pro- 
hibitory statute. 

But  the  case  of  Martin  v.  State,  69  Ala.  34,  before  the  Supreme 
Court  of  that  State  in  1877,  is  more  directly  in  point.     The  indict- 
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ment  was  for  retailing  liquor  without  license.  An  association  had 
been  formed  in  Montgomery,  and  incorporated  under  the  general 
law  for  literary  and  social  purposes.  It  was  goyemed  by  a  consti- 
tution and  by-laws,  and  under  them  only  the  members  or  persons 
specially  invited  could  enter  the  rooms  of  the  club.  In  one  of  the 
rooms  was  kept  a  bar  at  which  spirituous  liquors,  bought  with  the 
funds  of  the  club,  were  sold  only  to  members.  The  money  paid  for 
the  liquor  went  into  the  common  fund,  and  was  used  only  to 
replenish  the  stock  of  liquors.  None  but  members  could  buy  or 
pay  for  liquors  at  the  bar  and  it  was  sold  to  them  in  quantities  less 
than  a  quart  and  was  drank  upon  the  premises.  The  court  before 
which  the  trial  took  place,  charged  the  jury  that  if  the  defendant 
sold  spirituous  liquors  to  members  of  the  club  without  license,  he 
would  be  guilty;  and  that  this  would  be  so,  although  he  may  have 
sold  to  none  others  than  members  of  the  club. 

In  the  Supreme  Court  the  instruction  was  approved,  and  Stoits, 
J.,  for  the  court,  after  defining  the  constituent  elements  of  a  sale 
38  given  in  Benjamin  on  Sales,  says:  ^'Whenever  the  ownership  is 
changed,  this  essential  of  the  contract  is  complied  with.  In  the 
present  case  there  can  be  no  question  that  the  ownership  was 
changed.  The  spirituous  or  vinous  liquors  were  the  property  of  the 
corporation.  By  the  sale  they  become  the  property  of  an  individual 
for  a  valuable  consideration  paid  by  the  individual  member  to  the 
corporation  aggregate/' 

These  rulings  are  confronted  with  others  apparently  looking  in 
an  opposite  direction;  in  which  according  to  defendant's  conten- 
tion, the  true  principle  is  to  be  sought,  the  most  of  them  having 
pertinency  to  the  present  inquiry  we  are  now  to  consider. 

In  Seim  v.  State,  55  Md.  565;  s.  c,  39  Am.  Rep.  419,  reported 
in  1880,  the  defendants,  who  were  the  president,  secretary  and 
treasurer  of  a  club  known  as  the  '*  Concordia,"  an  association  incor- 
porated under  the  general  law,  and  formed  upon  the  basis  and  for 
purposes  essentially  similar  to  ours,  were  prosecuted  for  selling  beer 
to  a  member  on  Sunday  in  violation  of  the  statute.  The  court  held 
that  '^  the  transaction  was  not  a  sale  of  the  beer  to  Springer  within 
the  intent  and  meaning  of  the  act  of  1866.''  The  act  mentions 
among  the  forbidden  articles,  besides  spirituous  liquors,  cordials, 
lager  beer,  wine,  etc.,  '^or  any  other  goods,  wares  or  merchandise 
whatever,"  and  in  arriving  at  the  meaning  of  the  enactment,  the 
court  says  it  does  not  embrace  such  organizations,  for  if  it  did,  a 
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meal  could  not  be  furnished  ^*  to  a  member  on  Sunday  without 
yiolating  the  law/'  inasmuch  as  a  meal  would  be  equally  included 
in  its  prohibitory  words.  This  case  is  disposed  of  on  a  construe^ 
tion  of  the  statute. 

In  Tetifiessee  Club  of  Memphis  y.  Dwyer,  11  Lea,  452;  8.  c,  47 
Am.  Bep.  298,  decided  in  1883,  the  club  was  formed  and  incorpo- 
rated upon  the  same  principles  and  for  similar  general  purposes, 
having  two  hundred  members,  and  liquors  of  the  club  are  furnished 
by  an  ofQcer  and  servants  to  members  who  might  apply  for  it  The 
defendant,  clerk  of  the  County  Court,  issued  a  distress  warrant 
against  the  corporation  to  enforce  payment  of  a  sum  claimed  to  be 
due  from  it  as  a  retail  liquor  dealer.  The  suit  in  equity  was  insti- 
tuted to  restrain  the  collection  of  the  alleged  debt.  The  sole  ques- 
tion passed  on  at  the  hearing  was  whether  the  complainant  was 
under  the  law  a  liquor  dealer,  and  liable  as  such  to  the  tax.  The 
opinion,  delivered  by  Cooke,  J.,  reviews  the  cases  from  Alabama, 
Indiana  and  Maryland,  and  that  of  Recard  v.  People^  79  DL  85,. 
where  the  ruling  was  similar  to  that  in  the  two  first  mentioned, 
and  arrives  at  the  same  conclusion  as  the  court  of  Maryland,  that 
the  disposition  of  liquors  among  members,  although  upon  payment 
of  a  price,  is  not  within  the  purview  of  the  statute.  It  declares  the 
transaction  is  not  a  selling  in  itself,  but  a  distribution  of  common 
property  among  its  owners.  The  tax  is  put  upon  retail  liquor 
dealers,  as  upon  ''other  merchants,"  indicating,  in  the  opinion  of 
the  court,  a  legislative  purpose  ''  to  impose  this  tax  upon  those  who 
engage  in  the  retailing  of  liquors  as  a  business/' 

In  Commonwealth  v.  Smithy  102  Mass.  144,  the  issuing  of  checks- 
to  the  contributing  members,  according  to  the  sum  advanced  by 
each,  with  a  right  to  a  proportionate  quantity  of  the  liquor  bought 
with  the  common  fund  was  declared  not  to  be  a  sale,  but  a  distribu- 
tion of  common  property  among  the  several  owners  of  it. 

Similar  ruling  is  made  in  Ornff  v.  EvanSy  8  Q.  B.  Div.  873,  in 
1881.  Field,  J.,  says:  *'I  think  the  true  construction  of  the  rule 
is  that  the  members  were  the  joint  owners  of  the  general  property 
in  all  the  goods,  and  that  the  trustees  (in  whom  the  property  was 
vested)  were  their  agents  with  respect  to  the  general  property  in 
the  goods,  although  they  had  other  agents  with  respect  to  special 
property  in  some  of  the  goods.  A  sale  involves  the  element  of  a 
bargain.  There  was  no  bargain  here.  There  was  no  contract 
between  two  persons,  because  Foster  was  vendor  as  well  as  vendee.'^ 
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Wc  do  not  undertake  to  reconcile  the  conflicting  yiews  taken  by 
the  different  courts  in  regard  to  the  character  of  these  transactions 
among  the  members  of  the  club  within  their  walls,  and  will  say 
that  in  our  opinion  the  case  before  us  inyoWes  all  the  requisites  of 
a  legal  sale,  and  as  it  is  within  the  words  of  our  prohibitory  act,  so 
it  is  within  the  mischief  which  it  is  intended  to  suppress.  Without 
going  into  the  refinements  which  are  apparent  in  some  of  the  opin- 
ions, we  are  not  able  to  exempt  the  act  imputed  to  the  defendant 
from  the  denunciation  conyeyed  in  the  broad  and  comprehensiye 
words  which  forbid  *'  any  person  to  sell  any  spirituous  liquors " 
within  the  designated  locality.  Nor  need  we  reyert  to  the  facili- 
ties which  a  contrary  construction  would  afford  for  an  eyasion  of 
the  law  by  the  formation  of  such  associations,  which  if  they  did  not 
obstruct  the  statute  in  its  obyious  purposes  would  admit  of  dis- 
criminations in  the  community  equally  adyerse  to  its  intended 
general  operation. 

We  haye  thus  giyen  our  opinion  of  the  proper  construction  of 
the  enactment  in  its  application  to  cases  like  the  present,  and 
departed  from  our  usual  practice  to  refrain  from  passing  upon  the 
merits  of  the  case  on  appeal  when  not  properly  constituted  in  court 
for  the  similar  reason  giyen  in  the  disposition  of  the  case  of 
MeBryd»  y.  Patterson^  78  N.  G.  412,  where  the  same  impediment 
was  met  that  it  was  ''  the  wish  of  the  parties  ^*  that  the  controyersy 
should  be  settled  and  the  law  declared  so  that  it  may  be  obsenred 
in  its  integrity.     State  y.  TyUr,  86  N.  0.  669. 

But  the  appeal  must  be  dismissed  because  no  judgment  discharg- 
ing the  defendant  has  been  rendered  so  far  as  the  record  shows,  and 
it  has  been  too  often  decided,  and  again  at  this  term  in  Staie  y. 
HaxMj  to  need  a  reference  that  an  appeal  cannot  under  such  cir- 
cumstances be  entertained.  The  adjudication  upon  the  special 
yerdict  is  but  to  render  it  complete  and  perfect 

Di9mi9$ed. 
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<WN.  0.606.) 

Oriminaliaw — hiuband  and  te^fe  —  dander, 
A  husband  is  not  indictable  for  slandering  his  wife. 

/CONVICTION  of  slander.    The  head-note  stateB  tlv9 

Aitomey-Qwieraly  for  State. 
John  C,  Billamyt  for  defendant. 

» 

Smith,  0.  J.  We  do  not  find  it  necessary  to  pass  npon  the  form 
of  the. indictment  and  the  effect  of  its  omission  to  state  slanderoQ» 
language  impnted,  or  to  aver  that  it  was  uttered  in  the  hearing  and 
presence  of  any  one,  both  of  which  are  required  to  be  averred  in  a 
(kimplaint  in  a  civil  action,  since  we  propose  to  dispose  of  the 
appeal  upon  the  ruling  to  which  the  first  exception  is  taken,  with 
the  remark  that  similar  forms  of  indictment  have  been  heretofore 
before  the  court  and  acted  on  without  objection  for  these  alleged 
defects.  State  v.  MeDanid,  84  N.  G.  803;  State  v.  AUridge,  86  N. 
(?.  680. 

!  Can  an  indictment  be  sustained  against  the  husband  for  charging 
the  wife  with  incontinency  ?  At  common  law  verbal  slander  was 
not  the  subject  of  a  criminal  prosecution,  and  is  now  a  misdemeanor 
only  in  the  case  of  the  imputation  of  a  want  of  virtue  in  an  inno- 
cent woman  made  in  a  wanton  and  malicious  attempt  to  destroy 
her  reputation. 

Does  the  enactment  embrace  those  sustaining  marital  relation  or 
is  its  operation  confined  to  those  not  thus  related  ? 

The  changes  made  in  the  Constitution  of  1868,  and  the  enact- 
ments in  pursuance  of  its  provisions  in  reference  to  married  women, 
are  directed  to  the  preservation  and  disposal  of  property,  as  sepa- 
rate estate,  but  do  not  materially  affect  the  personal  relations  of 
the  parties  except  as  incidental  to  property  and  its  use.  This  right 
she  may  assert  against  her  husband  as  well  as  against  a  stranger, 
now  in  an  action  at  law,  as  is  decided  in  Manning  ▼.  Manning^  79 
N.  C.  293;  s.  (^,  S8  Am.  Rep.  324.  But  we  think  it  manifest  that 
she  cannot  maintain  an  action  against  him  and  recover  damages 
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for  an  injury  to  her  person  or  good  name,  for  these  are  inconsistent 
/with  the  legal  status  resulting  from  marriage.  In  New  York, 
under  a  statute  authorizing  any  married  woman  to  sue  in  her  own 
name  and  recover  damages  against  any  person  or  body  corporate  for 
an  injury  to  her  person  or  character,  and  that  money  so  recovered 
shoald  be  her  separate  estate,  it  was  held  that  she  could  not  sue  hei* 
husband  for  an  iissault  and  battery  or  slander.  '^  These  words," 
says  Mr.  Bishop,  in  the  second  volume  of  his  work  on  the  Law  of 
Married  Women  (§  377),  ''it  was  admitted,  are  broad  enough  to 
cover  tliese  actions  ;  but  on  the  other  hand,  the  policy  and  general 
purpose  of  the  statutes  extending  tlie  rights  of  miurried  women  are 
opposed,  and  they  must  prevail  over  general  words  plainly  introduced 
for  another  purpose.  It  has  been  deemed  however  that  the  policy 
of  the  law  is  against  extending  the  authority  of  wives  to  sue  their 
husbands."  . 

This  reasoning  applies  with  equal  force  to  the  construction  of  our 
own  law,  and  excepting  those  of  marital  relations  from  its  compre- 
hensive scope,  including  all  others.     It  may  be  suggested  that  an 
mdictment  might  lie,  while  an  action  for  damages  would  not,  as  in 
case  of  the  assault  and  battery  of  the  wife  by  the  husband.     But  it 
is  not  correct  to  say  that  such  an  indictment  may  in  all  cases  be 
maintamed.     It  is  only  where  the  battery  is  so  great  and  excessive 
as  to  put  life  and  limb  in  penl,  or  where  permanent  injury  to  the 
person  is  inflicted,  or  where  it  is  prompted  by  a  malicious  and 
wrongful  spirit,  and  not  within  reasonable  bounds,  that  the  law 
interposes  to  punish.  In  other  cases,  short  of  these  extremes,  it  drops 
the  curtain  upon  scenes  of  domestic  life,  preferring  not  to  take  cog- 
niasance  of  what  transpires  within  that  circle,  to  the  exposure  of 
them  in  a  public  prosecution.     It  presumes  that  acts  of  wrong  com- 
mitted in  passion  will  be  followed  by  contrition  and  atonement  in  a 
cooler  moment,  and  forgiveness  will  blot  it  out  of  memory.     So 
too  the  harsh  and  cruel  word  that  sends  a  pang  to  the  sensi- 
tive  heart  may   be  recalled,   and    relations    that    should    never 
have  been    interrupted  by  an    unkmd  or  unwarranted  expres- 
sion, again  restored.     The  unnumbered  mischiefs  that  might  flow 
from  making  an  unguarded  and  false  imputation  upon  the  wife's 
chastity  the  subject  of  a  public  cnminal  proceeding,  are  so  obvious 
that  we  cannot  think  the  general  assembly  intended  such  a  possible 
result.     Not  only  might  this  destroy  the  freedom  and  cordiality  of 
marital  intercourse,  but  it  would  tend  to  make  a  perpetual  estrange- 
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ment  and  severance,  and  cut  off  the  reconciliation  that  may  be  ex- 
pected to  succeed  a  temporary  difference  and  the  atonement  of  a 
full  repentance.  Our  law  regards  the  marriage  relation  sacred  and 
permanent,  life-long  in  its  duration,  and  it  leaves  temporary  dif- 
ferences and  wrongs  which  one  may  do  to  the  other  to  the  corrective 
hands  of  time  and  reflection,  in  cases  where  they  admit  this  remedy. 
Wc  are  not  disposed^  in  carrying  out  the  policy  of  separate  proper- 
tics,  to  break  in  needlessly  upon  that  oneness  of  husband  and  wift% 
which  is  the  fundamentfd  and  cherished  maxim  of  the  common 
law,  by  extending  the  act  beyond  all  the  beneficent  purposes  it  was 
intended  to  subserve,  to  cover  cases  of  slander. 

The  judgment  cannot  be  arrested^  because  the  woman  is  not  de* 
scribed  in  the  indictment  as  wife  of  the  defendant,  but  the  jury 
ought  to  have  been  instructed,  upon  the  evidence,  to  acquit. 

The  verdict  must  be  set  aside  and  a  venire  de  fwvo  awiurded. 

Error.  Judgment  revereed. 
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(86  Mtnn.  (&.)■ 
Btatuie  of  UmiUUionB  — payment  by  joint  debtor 

A  pftyment  by  one  joint  debtor,  before  the  statate  of  limitations  has  ran  npoii 
the  obligation,  does  not  postpone  the  statute  as  to  another.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

IngersoU  £  Oviti  and  Henry  Burleigh  Wenzell,  for  appellant. 
Uri  L,  Lamprey y  for  respondent. 

Yaitdbrburoh,  J.  WiUoughby  held  the  joint  note  of  Shelton 
and  Irish,  Shelton  being  the  principal  debtor.  The  latter,  before 
the  statute  of  limitations  had  run,  made  partial  payments  upon 
the  note,  acting  seyerally  for  himself.  Plaintiff  has  bronght  this 
action  against  both  joint  makers,  claiming  that  the  separate  pay- 
ments of  Shelton  arrested  the  operation  of  the  statute  alike  as  to 
both.  The  defendant  Irish  has  answered,  setting  up  the  statute  as 
a  bar  to  plaintiff's  claim.  The  question  is  therefore  fairly  presented 
for  the  first  time  for  determination  in  this  court,  under  the  present 
statute,  whether  a  partial  payment  by  one  of  several  joint  debtors, 
before  a  note  is  barred  by  the  statute,  and  within  six  years  before 

•Same  elEeel,  WaU&re  ▼.  Krafl  (38  S.  C.  678),  55  Am.  Rep.  44. 
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8uit  brought,  takes  the  case  out  of  the  operation  of  the  statute  as  to 
all  the  joint  debtors,  or  only  as  to  the  one  Vho  makes  such  payment. 

Under  the  provisions  of  the  statute  then  existing  (Pub.  State. 
1858,  chap.  00,  §  24)  in  relation  to  partial  payments,  this  court  held 
in  Wliitaher  t.  Rice  (1864),  9  Minn.  1  (13),  that  the  effect  of  such 
payment  made  after  the  debt  became  due,  and  before  the  statute 
had  runi  '^  presents  any  interruiition  of  the  dbllgation  originally 
assumed; "and  hence,  the  operation  of  the  limitation  act  being- 
suspended  by  the  payment,  the  debt  was  kept  alive,  and  remained 
in  full  force  as  respects  all  the  debtors  or  obligors  originally  liable. 
This  construction  arose  from  the  peculiar  frame  of  the  statute,  and 
was  based  upon  the  old  doctrine  of  presumptions.  That  is  to  say, 
the  presumption  of  payment  arising  from  lapse  of  time  is  rebutted 
by  the  acknowledgment  or  part  payment  of  the  debt,  and  the 
effect  thereof  is  to  continue  the  original  debt  as  a  subsisting  obliga- 
tion. The  latter  construction  and  present  policy  of  the  law  is 
otherwise.  Statutes  of  limitation  fire  considered  statutes  of  repose, 
intended  to  afford  security  against  stale  demands.  The  original 
debt  is  no  longer  demandable,  and  the  i*emedy  for  the  enforcement 
a£  the  obligation  thereof  is  gone,  after  the  statute  has  run,  henoe 
something  more  than  a  mere  admission  or  confession  of  its  existence 
is  necessary  to  renew  it.  And  this  distinction  is,  as  we  shall  see,  a 
very  important  factor  in  the  determination  of  the  question  pre- 
sented in  this  case. 

Ii^  the  revision  of  1866,  the  section  above  referred  to  was  repealed, 
and  the  preceding  section  (23)  amended  so  as  to  make  it  an  exact 
transcript  of  the  section  of  the  New  York  Code  upon  the  subject. 
The  statute  as  amended,  and  as  it  has  since  remained,  is  as  follows 
(Gen.  Stats.  1878,  chap.  66,  §24) :  *^No  acknowledgment  or  prom- 
ise is  sufQcient  evidence  of  a  new  or  continuing  contract  by  which  to 
take  the  case  out  of  the  operation  of  this  chapter,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be  charged 
thereby;  but  this  section  shall  not  alter  the  effect  of  any  payment 
of  principal  or  interest." 

Section  23  (Pub.  Stats.  1858)  was,  pro  tanto,  a  transcript  of  the 
New  York  statute,  and  the  provision  in  relation  to  the  effect  of 
payments  (section  24),  as  it  stood  originally,  was  incorporated  in 
a  separate  section  in  the  form  we  find  it,  the  arrangement  seem- 
ingly being  an  intentional  departure  from  the  New  York  statute  as 
respects  the  subject  of  that  section.     Whitaker.,  v.   Rice,  supra. 
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Thei  change  made^by  the  aEdendiniBiit  ^f  1866^  in  view  of  the  decis- 
ion in  Whitaker  y.  RicSy  and  the  consirnction  which  had  previoady 
been  given  to  the  New  York  statute  in  that  State,  then  well  estab- 
liahedy  are  very  strong  evidence  of  an  intention  on  the  part  of  the 
legislature  to  adopt  the  law  of  that  State  upon  this  subject  as  there 
construed. 

Uuder  the  statute  there  must'  be  a  promise  or  acknowledgment 
or  a  part  payment,  and  the  acknowledgment  relied  on  must  be 
sufficient  to  imply  a  promise,  Whitcomb  v.  Whiting ,  2  Doug.  G52; 
B.  c,  1  Smith  Lead.  Cas.  (8th  ed.)  982,  988;  Denny  v.  Marrett,  29 
Minn.  361;  Moore  v.  Bank  of  Columbia,  6  Pet.  86;  and  in  respect 
to  part  payments  tUb  same  rule  applies.  It  must  appear  that  the 
debtor  intended  to  recognize:  the  obligation  of  an  entire  debt  of 
which  he  has  paid  a  part  so !» to  imply  a  promise.  Brisbin  v.  Farmer ^ 
16  Minn.  187,  216;  Young  v.  PerkinSy  29  Minn.  173;  Chadwick  v. 
Cornish,  26  Minn.  28«  ^'  It  is  only  reliable  as  evidence  of  a  promise 
or  from  which  a:  promise. may  be  implied^/  Shoemaker  v.  Benedict^ 
11  N.  y.  176, 185;  8.  C,  62  Am.  Dec,  95. .  It  is  the  new  promise  or 
contract,  upheld  by  the  oric^inal  considemtion;  which  must  be  relied 
on  to  support  an  action  otherwise  barred  by  lapse  of  time,  though 
the  declaration  in  form  pursues  the  old  contract  or  cAUse  of  action 
as  the  ground  of  recovery.      WinchMy,  Hicks,  18  N.  Y.  «558. 

Judge  Story,  in  his  masterly  idiscussiou  of  the  subject  in  Bell  v. 
Morrisofi^l  Pet  351,  371,  says:  ''The  revival  of  a  debt  supposes 
that  it 'has  been  once  extinct'  and  gone;  that  there,  has  been  a 
period  in  which  it  has  lost  its  legal  use  and  validity.  The  act  which 
revives  it  is  what  essentially  constitutes  its  new  being,  and  is  in- 
separable from  it.  It  stands,  not  byits  original  force,  but  by  the 
new  proniise,  which  imparts'  validity  tb  it.  Proof  of  the  latter  is  in- 
dispensable to  raise,  the  assumpsit  on  which  an  action  can  be  main- 
tained. It  was  this  view  of  the  mattier  which  first  created  the 
doubt  whether  it  was  not  necessary  that  a  new  consideration  should 
be  proved  to  support  the  promise,  since  the  old  consideration  was 
gone.  That  doubt  has  been  overcome,  and  it  is  now  held  that  the 
original  consideration  is  sufficient,  if  recognized,  to  uphold  the  new 
promise,  although  the  statute  cuts  it  off  as  a  support  to  the  old. 

What  indeed  would  seem  to  be  decisive  on  this  subject  is  that 
the  new  promise,  if  qualified  or  conditional,  restrains  the  rights 
of  the  party  to  its  own  terms  ;  and  if  he  cannot  recover  by  those 
tenns  he  cannot  recover  at  all." 
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Becnrring  to  the  pivotal  point  in  this  case,  if  there  must  then 
be  a  new  promise,  express  or  implied,  to  sustain  an  action,  can  one 
of  several  joint  debtors,  from  the  mere  fact  of  the  existence  of  the 
joint  liability,  and  having  no  authority  in  respect  to  each  other  ex- 
cept such  as  results  from  that  relationship,  by  his  own  several  act 
•or  agreement  create  or  renew  a  liability  as  against  all  sach  debtors 
for  a  debt  otherwise  barred  by  limitation?  Logically,  and  upon 
principle,  there  can  be  but;  one  answer  to  this  question.  No  such 
.authority  or  agency  exists,  or  can  be  implied,  from  the  joint  con- 
tract as  will  authorize  one  to  act  for  and  bind  the  others  so  as  to 
Tenew  or  extend  their  liability.  Where  the  relation  is  merely  that 
of  joint  debtors,  neither  is  the  agent  of  the  <fther  to  make  a  new 
contract  with  the  creditor,  or  to  bind  the  others  by  a  new  promise 
changing  or  affecting  their  legal  rights,  or  giving  such  creditor  a 
right  of  acting  against  them  which  he  would  not  otherwise  have. 
And  nothing  can  be  added  to  the  exhaustive  and  satisfactory  discus- 
.sion  of  the  subject  in  BeU  v.  Morrison^  supra^  and  Van  Keuren  v. 
Parmehe^  2  N.  Y.  523;  s.  c,  51  Am.  Dec.  322,  and  notes;  8ha^ 
maker  v.  Benedict,  11  N*  Y.  176;  s.  c,  62  Am.  Dec.  95. 

But  in  Whitcomb  y.  Whiting,  2  Doug.  652,  decided  by  Lord  Maics- 
PIELD  in  1781,  it  was  held,  apparently  without  discussion  or  con- 
sideration, that  ^^  payment  by  one  is  payment  for  all,  the  one  acting 
virtually  as  agent  for  the  rest;  and  in  the  same  manner  an  admis- 
4sion  by  one  is  an  admission  by  all,  and  the  law  raises  the  promise 
to  pay  when  the  debt  is  admitted  to  be  due.^  And  Willbs,  J.,  adds: 
<*  The  defendant  has  had  the  advantage  of  the  partial  payment,  and 
therefore  must  be  bound  by  it.''  This  case  is  declared  by  the  court, 
in  Coleman  v.  Fobes,  22  Penn,  St.  156,  in  which  the  doctrine  was 
repudiated,  ^'to  be  at  the  bottom  of  all  the  confusion  that  exists  in 
the  decisions  in  England  and  in  this  country  on  the  subject  of  this 
statute  in  its  relation  to  joint  debtors."  And  in  the  notes  to  Whit- 
4)omh  V.  Whiting,  in  1  Smith  Lead.  Gas.  (8th  ed.)  1018,  it  is  sub- 
jected to  the  following  just  criticism  :  ^'The  cases  cited  above 
establish  that  when  the  original  cause  of  action  is  barred  by  the 
4rtatute,  the  plaintiff  must  show  a  new  promise  within  six  years, 
consistent  with  that  set  forth  in  the  declaration,  and  between  the 
:same  parties  ;  and  yet  in  Whitcomb  v.  Whiting  a  payment  by  one 
man  was  held  to  revive  the  liability  of  another,  although  not  author- 
ized or  ratified  by  him.  But  in  truth,  this  decision  was  based  on  a 
iconception  which   though  inconsistent  with  the  letter  and  spirit  of 
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the  Btatnte,  prevailed  for  more  than  a  century  in  the  courts  of  jnstice, 
that  if  the  presumption  of  payment  arising  from  the  lapse  of  tim^ 
was  rehntted  by  the  acknowledgment  or  confession  of  the  defendant^ 
the  end  which  the  legislature  had  in  view  was  sufficiently  attained, 
and  the  plaintiff  might  rec^over  without  proving  a  cause  of  action 
within  six  years.  It  followed,  as  a  necessary  consequence,  that  if 
the  debt  was  confessed  to  exist  by  any  one  competent  to  make  such 
an  admission^  the  acknowledgment  would  be  equally  good  whether 
his  authority  did  or  did  not  extend  to  making  a  new  contract' 
The  case  was  however  generally  recognized  as  authority  in  England 
until  the  rule  was  changed  by  statute,  though  it  is  said  by  Chancel- 
lor Kent,  in  3  Comm.  *50:  ''  Of  late  however  the  decision  itk 
Whiicmnh  y.  WlMing  has  been  very  much  questioned  in  England, 
and  it  seems  now  to  be  considered  as  an  unsound  authority  by  the- 
court  which  originally  pronounced  it." 

In  this  country,  in  some  of  the  States,  the  rule  has  been  changed 
by  legislation;  in  others  the  doctrine  is  adhered  to  on  the  ,principle- 
of  stare  decisis,  while  in  a  number  of  others  the  question  has  been 
re-examined,  and  the  authority  of  that  case  repudiated;  and  it  is 
safe  to  say  that  the  general  tendency  and  current  of  the  decisions 
are  against  it.  In  Story  Partn.,  §  324,  the  learned  author  sanctions 
this  statement  as  to  the  state  of  the  decisions,  and  adds:  ''In 
truth,  the  whole  controversy  must  ultimately  turn  upon  the  single 
point*  whether  the  acknowledgment  is  a  mere  continuation  of  the 
original  promise,  or  whether  it  is  a  new  contract  or  promise  spring- 
ing out  of  and  supported  by  the  original  consideration."  Ang.  Lim.^, 
§  260,  note  5;  Wood  Lim.  611  et  seq.;  3  Pars.  Cont.  ♦80 ;  Beiiz  v. 
Fuller,  1  McCord,  541;  s.  c,  10Am.l)ec.  693,  note;  1  Smith  Lead. 
Cas.  (8th  ed.)  1020-1022;  Wiiwhell  v.  Hicks,  18  N.  Y.  558;  Wallis 
V.  Randan,  81  N.  Y.  104;  Litthfield^.  Littlefield,  91  N.  Y.  203  ; 
8.  c,  43  Am.  Rep.  603  ;  Levy  v.  Cadet,  17  Serg.  &  R.  126  ;  s.  c, 
17  Am.  Dec.  65j;  Bush  v.  Stowelh  71  Penn.  St.  208;  Kallenbach 
V.  Dickinson^  100  111.  427,  and  cases;  Campbell  v.  Brown,  86  N.  C. 
37'!;  8.  c,  41  Am.  Rep.  464;  Miller  v.  Miller,  MaoArth.  &  Mack. 
109;  8.  C,  48  Am.  Rep.  738. 

Some  of  the  cases  make  a  distinction  between  the  effect  of  a  par- 
tial payment  and  an  acknowledgment  or  express  promise,  for  the 
reason  stated  in  Whitcomh  v.  Whiting,  that  the  co-debtor  has  had 
the  advantage  of  the  partial  payment,  and  hence  should  be  bound 
by  it  but  there  wonid  sril  he  the  same  absence  of  authority  to  speak 
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or  act  for  a  co-debtor  as  in  the  ease  of  an  express  promise,  and  tho 
-doctrine  is  equally  opposed  to  the  policy^  of  limitation  acts  considered 
as  statntes  of  repose.  A  partial  payment  innres  to  the  advantage 
of  all,  not  by  reason  of  any  agencjr  for  the  whole,  but  by  operation 
of  law  ;  and  if  the  payment  is  rightfully  made,  he  who  pays  may 
recover  of  the  others  in  contribution,  if  they  ought  to  be  charged. 

Bell  V.  Morrison,  1  Pet.  351,  368 ;  Coleman  v.  Fobes,  22  Penn. 
St.  156.;  s.  c,  60  Am.  Dec.  75.  In  Campbell  v.  Brown,  86  N.  C. 
376,  382 ;  s.  c,  41  Am.  Rep. 464,  the  Supreme  Court  of  North  Caro- 
lina, though  obliged  to  recognize  this  distinction  from  the  binding 
force  of  previous  decisions  in  that  State,  admit  it  to  be  unfounded, 
and  declare  that  **\t  resort  were  had  in  the  matter  to  principle  as 
distinguished  from  precedent,  it  is  impossible  to  understand  how, 
in  any  case,  the  unauthorized  acts  and  declarations  of  one  party, 
though  he  be  jointly  bound,  can  be  admitted  to  enlarge  the  promises 
or  extend  the  obligations  of  another/*  In  Bell  v.  Morrison  the  debt 
had  already  been  barred  when  the  new  promise  was  alleged  to  have 
been  made,  and  a  further  distinction  is  suggested  between  cases  of 
that  class  and  those  where  payments  or  new  promises  have  been 
made  before  the  statute  has  run  ;  and  upon  this  distinction  Judge 
Dekio  grounds  his  dissent  in  Shoemaker  v.  Benedict,  supra.  But 
it  is  founded  upon  no  principle.  If 'the  agency  exists  in  one  case, 
it  must  in  the  other ;  and  the  same  authority  is  required  to  bind 
one  joint  debtor,  by  the  promise  or  partial  payment  of  his  co-debtor, 
before  as  after  the  six  years  have  elapsed.  There  must  be  a  new 
promise,  express  or  implied,  to  keep  a  debt  alive  as  well  as  to  revive 
it.  1  Smith  Lead.  Cas.  (8th  ed.)  1022 ;  Dean  v.  ffetoti,  5  Wend. 
267  ;  Tompkins  v.  Brown,  1  l3enio,  247. 

We  hold  therefore,  generally,  that  one  of  several  joint  debtors, 
holding  that  relation  simply,  cannot,  by  his  act  or  promise,  bind 
his  co-debtors  without  their  assent,  so  as  to  prevent  the  running  of 
the  statute  as  to  them,  either  before  or  after  the  statute  has  run 
upon  the  original  cause  of  action.  Order  qfirmed. 
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Newell  T.  MinneapoliB,  L/ndale  and  Mlnnetonka  Railway  Company. 
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WAY  COMPAmr. 
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Sailwajf — steam,  in  street  —  eervUude  —  vUra  viree. 

The  public  aathoriUes  may  authorize  the  construction  and  operation  of  a  rail- 
way for  paaeengers  in  a  city  street,  without  compensation  to  adjacent  lot- 
owners,  although  the  railway  is  operated  by  steam-motors,  and  is  used  also 
to  transport  passengers  from  its  terminus  in  the  city  to  a  point  eighteen  miles 
outside  the  dty. 

Such  a  lot-owner,  the  defendant  being  in  possession  of  the  street,  may  not 
raise  the  objection  of  ultra  vires. 

EJECTMENT.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

Hart  d  Brewer  and  A.  L,  Levi,  for  appelhmt. 

/.  Af.  Shaw^  Gordon  E,  Cole  and  Gross,  Hicks  d  Carleton,  for  re- 
spondent. 

BsBBY,  J.  Plaintiff  is  owner  of  certain  land  abutting  on  a  public 
street  in  Minneapolis,  called  '*  First  avenue  souths"  and  therefore 
owner  of  the  fee  of  the  half  of  the  street  adjoining  his  premises^  sub- 
ject to  the  street  easement.  As  the  complaint  aUeges,  defendant, 
a  railway  corporation,  and  assuming  to  act  as  such,  has  wrongfully 
entered  upon  plaintiff's  portion  of  the  street,  and  taken  possession 
thereof  for  its  road-bed,  laying  down  ties  and  rails  thereon,  and  us- 
ing and  continuing  in  possession  thereof  for  the  operation  of  its 
railway,  all  without  plaintiff's  consent,  and  without  payment  of 
compensation.  The  plaintiff  brings  this  acfcion  in  the  nature  of 
ejectment  for  a  restitution.  In  our  judgment  the  case  can  present 
bat  two  questions: 

1,  Is  the  construction,  maintenance  and  operation  of  defendant's 
railway  the  imposition  upon  the  soil  of  First  avenue  south,  adjacent 
to  plaintiff's  premises^  of  a  servitude  additional  to  the  proper  public 
easement  in  such  street?  If  this  question  be  answered  in  the  afiBrm- 
ative,  the  case  is  at  an  end,  for  the  additional  servitude  (if  any  there 
be),  having  been  imposed  upon  plaintiff's  soil  without  his  consent, 
and  without  compensation,  he  is  entitled  to  put  a  stop  to  its  contin- 
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uance.  But  if  the  question  be  answered  in  the  negative,  then  the 
second  question  is,  can  the  plaintiff  object  to  defendant's  use  of  th^ 
street  for  the  purpose  of  its  railway? 

To  answer  the  first  question  it  is  necessary  to  consider  to  some 
extent  the  nature  of  a  street  easement.  The  public  easement  in  a 
public  street  is  the  public  and  common  right  to  use  the  same  for  the 
paasage  of  persons  and  things,  and  for  pnrposcs  incidental  thereto. 
The  exercise  of  this  right  is  subject,  in  some  degree,  to  regulationa 
to  be  made  by  the  proper  authorities.  The  ownership  of  the  soil  on 
which  the  street  is  laid  being  absolute,  subject  only  to  the  street 
easement,  the  owner  has  the  right  to  insist  that  the  street  shall  be 
used  and  enjoyed  for  the  legitimate  purposes  of  its  creation  and 
existence,  and  for  no  others.  As  the  right  of  use  is  public  and 
common,  every  member  of  the  public,  t.  6.,  every  person,  is  entitled 
to  avail  himself  of  it ;  and  hence  no  person  can  lawfully  monopolize 
its  use,  or  what  would  amount  to  the  same  thing,  use  it  so  as  to  ex^ 
elude  any  other  person  from  it. 

This  proposition  is  however  not  to  be  understood  as  trenching 
upon  any  right  which  the  public  authorities  may  possess  to  prescribe 
the  purposes  for  which  a  particular  street  shall  be  used,  as  for  in- 
stance for  light  or  heavy  traffic,  as  the  case  may  be.  How  the  mo- 
nopolizing of  the  use  of  a  street,  or  the  illegal  exclusion  of  any  one 
from  it,  is  accomplished  cannot  be  important.  They  may  be  effected 
either  by  an  appropriation  or  occupation  of  the  entire  surface  of  the 
street,  or  by  the  use  of  a  part  of  it  in  such  way  as  to  render  its  legiti- 
mate use  by  others  impracticable,  and  thus  practically  deprive  them 
of  its  use  altogether.  Thus  for  instance,  an  ordinary  railroad,  con- 
structed and  operated  in  and  along  a  street,  though  it  is  used  for  the 
passage  of  persons  and  property,  and  is  therefore,  so  far  as  this  gen- 
eral nature  of  its  business  is  concerned,  using  the  street  for  proper 
street  purposes,  yet  the  mode  of  its  construction  or  operation,  or  both, 
are  such  as  to  monopolize  the  street,  and  virtually  and  practically 
exclude  the  general  public  from  its  legitimate  use.  So  that  the  use 
of  the  street  for  such  railroad  is  inconsistent  with  the  common  and 
public  use  of  it,  in  which  every  person  is  entitled  to  share,  and  hence 
it  is  held  to  be  the  imposition  upon  the  soil  of  a  servitude  differing 
from,  and  additional  to  that  of  the  proper  and  lawful  street  easement. 
The  case  of  an  ordinary  street  railway  is  otherwise.  There  the 
street  is  also  used  for  the  passage  of  persons  and  property,  but  in 
such  manner  as  not  substantially  to  interfere  with  the  common  and 
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public  right  of  every  person  to  use  the  street  also;  and  so  the  use 
of  a  street  by  such  street  railway  is  held  not  the  imposition  of  an 
additional  servitude.  So  that  when  a  street  is  being  used  for  the 
purpose  (legitimate  in  its  general  nature)  of  the  passage  of  persons 
and  property,  but  objection  is  made  to  the  mode  of  use,  the  ques- 
tion of  rightfulness  depends  upon  whether  the  use  objected  to  is 
consistent  or  inconsisteut  with  the  common  public  use,  in  which 
every  person  is  entitled  to  share. 

This  question  of  consistency  or  inconsistency  is  a  question  of 
law,  that  is  to  say,  the  facts  of  a  given  case  being  ascertained,  it 
is  for  the  court  to  pronounce  upon  their  effect,  and  to  determine 
whether  a  manner  of  using  a  street  complained  of  is  or  is  not,  all 
things  considered,  a  substantial  infringement  upon  the  common 
public  right.  We  say  a  substantial  infringement,  all  things  consid- 
ered, because  it  is  not  every  mere  inconvenience  or  temporary  hin- 
drance to  which  one  person  in  using  a  street  may  be  subjected  by 
the  manner  in  which  another  uses  it,  which  presents  a  case  of  in- 
consistency with  the  common  public  right.  The  inconsistency 
must  be  such  that  the  common  public  use  cannot,  in  its  substantial 
integrity,  co-exist  with  the  use  complained  of.  If  the  existence  of 
the  latter  is  inconsistent  with  the  substantial  integrity  of  the  former, 
then  the  latter  cannot  stand  as  a  proper  and  lawful  use  of  the  street 
easement.  If  the  use  complained  of  is  such  that  the  public  and 
common  right  of  passage  of  persons  and  things  cannot  be  enjoyed 
without  substantial  impairment  on  account  of  the  manner  of  such 
use,  then  it  is  inconsistent  with  the  public  and  common  right,  and 
not  a  proper  and  lawful  use  of  the  easement  of  the  street.  But  no 
merely  technical  or  trifling  interruption  or  obstruction  is  to  be  re- 
garded as  a  substantial  impairment,  for  common  sense  requires  that 
these  words  should  receive  a  reasonable  and  liberal  construction, 
and  it  must  always  be  borne  in  mind  that  in  organized  civil  society 
the  individual  must  necessarily  enjoy  a  common  public  right  with 
reference  to  the  general  convenience  and  the  rights  of  others.  The 
foregoing  rules  and  principles  are,  in  our  judgment,  fully  sup- 
ported, either  directly  or  by  logical  deduction,  by  Carli  v.  StiUwat&r 
m.  Ry.  Co.,  28  Minn.  373;  s.  c,  41  Am.  Bep.  290,  and  the  authori- 
ties  there  cited. 

It  remains  to  apply  them  to  the  facts  of  this  ease  as  found  by 
the  court  below  to  exist  when  this  action  was  commenced,  which 
so  far  as  deemed  material  for  this  purpose,  are  as  follows:  At  the 
Vol.  LIX  —  39 
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time  when  this  action  was  commenced  defendant's  railway  extended 
from  near  the  westerly  end  of  the  suspension  bridge,  a  central 
place  in  the  city  of  Minneapolis,  for  a  distance  of  one  and  a  half 
to  two  miles  within  the  city  limits;  thence,  via  Lakes  Calhonn  and 
Harriet,  for  a  further  distance  of  about  eighteen  miles  to  Lake  Min  ^ 
netonka.  Defendant's  line  of  railway  is  a  single  track  of  three-fee  • 
gauge  (with  occasional  turn-outs),  and  so  laid  with  a  light  T  rail 
that  the  top  conforms  to  the  surface  grade  of  the  street  or  road- 
way, and  so  planked  at  the  sides  of  the  rails,  and  filled  and  graded 
between  the  rails,  that  the  track  does  not  interfere  with  the  passage 
of  vehicles,  or  with  any  use  of  the  highway,  more  than  do  the  flat 
rails,  well  laid,  of  the  ordinary  horse  railroad.  The  passenger  cars 
are  from  thirty-four  to  thirty-seven  feet  long,  and  so  constructed 
that  travellers  can  readily  step  on  or  o£F  the  same  to  or  from  the 
street  or  road.  Within  the  city,  and  as  far  out  as  Lake  Calhoun, 
they  are  drawn,  cdther  singly  or  in  trains  of  from  two  to  four  oars, 
and  on  rare  occasions,  in  greater  number  than  four  cars,  by  Bald- 
win motors,  which  are  small  steam  engines  entirely  encased  in  cabs, 
so  that  no  part  of  the  machinery  is  visible  from  the  outside,  and 
from  nineteen  to  twenty-one  feet  long;  having  the  appearance  of  a 
short  car,  except  that  a  smoke  pipe  about  nine  inches  in  diameter 
stands  a  foot  or  more  above  the  top  of  the  cab.  No  bell  or  whistle  is 
used.  The  steam  is  exhausted  in  the  engine.  Anthracite  coal  is  used 
for  fuel,  making  little  or  no  smoke,  and  neither  smoke  nor  steaui 
is  often  perceptible.  Between  Lakes  Calhoun  and  Minnetonka  a  nar- 
row-gauge locomotive  engine  is  used  to  draw  some  trains,  and  sonio 
are  drawn  by  the  motors.  Six  trips  or  more  each  way  per  day  hu\  c 
been  regularly  made  between  the  city  terminus  of  the  railway  and 
Lake  Calhoun,  but  a  less  number  between  Lakes  Calhoun  and  Min  ne- 
tonka. The  cars  are  moved  along  First  avenue  south,  past  plaintiffs 
land,  and  through  all  the  closely-settled  portion  of  the  city,  at  a  speed 
of  three  to  four  miles  an  hour,  and  are  furnished  with  air-brakes,  and 
can  be  stopped  in  the  distance  of  from  two  to  six  feet.  Between 
the  closely-settled  portions  of  the  city  and  Lake  Calhoun  the  speed 
is  greater,  reaching  six  miles  an  hour,  and  between  Lakes  Calhoun 
and  Minnetonka  it  is  increased  in  some  places  to  fifteen  miles  an 
hour  or  more.  There  are  no  depots,  stations,  or  platforms  con- 
nected with  said  railway,  but  within  the  city,  and  as  far  out  as  Lake 
Calhoun,  the  passengers  are  taken  on  and  let  off  along  the  street, 
and  at  street  crossings,  whenever  they  choose,  as  is  customary  on 
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street  railways.  The  uniform  fare  for  passengers  within  the  city 
limits,  as  existing  when  this  action  was  brought,  has  been  five  cents, 
with  the  same  fare  for  persons  residing  near  the  line  of  the  railway 
as  far  out  as  Lake  Calhoun.  Higher  rates  of  fare  for  other  per- 
sons travelling  between  the  city  and  the  lakes,  and  between  the 
lakes  or  points  outside  of  said  city  limits,  have  been  fixed  and  re- 
ceived. Between  Lakes  Calhoun  and  Minnetonka  the  cars  stop  to 
take  up  and  discharge  passengers  at  any  highway  crossing.  Within 
the  city,  as  bounded  when  this  action  was  commenced,  defendant's 
railway  has  been  operated  solely  for  the  carriage  of  passengers,  and  a 
large  share  of  its  business  and  income  has  arisen  from  passengers 
carried  thereon  from  point  to  point,  as  they  might  desire,  along 
the  streets  traversed  by  said  railway.  In  the  warm  season  it  also 
carries  many  passengers,  gathered  up  along  such  streets,  to  said 
lakes  and  back  again,  such  lakes  being  suburban  resorts,  frequented 
in  such  seasons  by  inhabitants  of,  and  sojourners  in  said  city. 
Between  Lake  Minnetonka  and  a  point  near,  but  outside  the  recent 
boundary  of  the  city,  said  railway  has  carried  some  cord- wood  and 
other  freight. 

These  are,  in  substance,  the  facts  found  by  the  trial  court  upon 
the  branch  of  this  case  now  under  consideration,  and  upon  them 
our  decision  must  be  based,  for  they  are  supported  by  the  evidence; 
and  if  it  be  true  that  upon  any  pui;icular  point  or  points  the  evi- 
dence would  warrant  fuller  or  other  findings,  that  defect  (if  it 
exist)  should  have  been  remedied  upon  a  motion  to  correct  the 
findings  before  bringing  the  case  to  this  court. 

Upon  its  findings  of  fact  the  trial  court  was  of  opinion,  and  so 
found,  as  conclusions  of  law,  (2)  that  defendant's  railway,  as  con- 
structed and  operated  on  First  avenue  south,  and  elsewhere  within 
the  limits  of  the  city  as  bounded  when  this  action  was  commenced, 
was  and  is  a  passenger  street  railway,  and  this  character  is  not 
changed  by  the  fact  that  between  some  point  outside  of  said  city 
limits  and  Lake  Minnetonka  it  ceases  to  be  a  passenger  street  rail- 
way; (3)  that  the  construction  and  operation  of  said  railway  partly 
on  that  part  of  First  avenue  south  of  which  the  ^'  ultimate  fee '' 
is  in  the  plaintifF  does  not  constitute  any  additional  burden  or  ser- 
vitude beyond  the  public  easement  contemplated  in  the  dedication 
of  the  street,  nor  any  taking  or  appropriation  of  the  property  of 
the  plaintiff  as  owner  of  the  fee. 

Both  of  these  conclusions  are,  in  our  judgment,  correct. 
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The  first  clause  of  the  Urst,  viz.,  that  defendant's  railway  is  a 
passenger  street  railway^  is,  in  effect,  a  finding  that  its  use  consists 
in  the  transfer  of  persons  along  or  oyer  the  streets  within  the  city, 
and  woald  seem  to  be  a  mere  resnlt  or  summing  up  of  the  previous 
findings  of  fact  upon  that  subject,  and  it  is  therefore  perhaps 
quite  as  much  in  the  nature  of  a  conclusion  of  fact  as  a  conclusion 
of  law.  It  is  enough  to  say  in  regard  to  it  that  it  is  the  legitimate 
result  of  the  previous  findings  of  fact.  The  last  clause  of  this  con- 
clusion, viz.,  that  this  character  of  the  railway  is  not  changed  by 
the  fact  that  at  some  point  outside  of  the  city  it  ceases  to  be  a  pas- 
senger street  railway,  is  right  as  a  conclusion  of  law.  If  it  is,  in 
fact,  a  passenger  street  railway  within  the  city  limits,  how  can  it 
become  any  thing  else  there  because  it  becomes  something  else  else- 
where? A  person  who  desires  to  go  from  any  part  of  Minneapolis 
to  San  Francisco  has  the  same  right  to  use  the  streets  of  the  former 
city  for  the  purpose  of  passing  out  of  it  on  his  way  to  his  destina- 
tion as  a  person  who  simply  desires  to  pass  from  one  place  in  Min- 
neapolis to  another  in  the  same  city.  The  use  of  the  streets  is  just 
as  legitimate,  and  just  as  clearly  and  completely  a  lawful  and  proper 
enjoyment  of  the  public  and  common  easement,  in  the  one  case  as 
in  the  other. 

Take  the  case  of  an  old-fashioned  stage  line  taking  its  passengers 
from  its  station,  say  at  the  Nicollet  House,  in  Minneapolis,  and 
conveying  them  to  Shakopee,  would  it  ever  occur  to  any  one  that 
the  use  for  that  purpose  of  the  streets  of  Minneapolis  as  far  as  they 
extended  on  the  way  would  not  be  entirely  legitimate,  and  entirely 
within  the  purposes  of  dedication,  because  the  streets  used  were 
only  a  part,  and  small  part,  of  the  entire  route  of  the  line,  and  the 
line  was  run  exclusively  for  the  purpose  of  conveying  persons  ta 
and  from  places  outside  of  the  city  of  Minneapolis  ?  Or  is  it  any 
objection  to  the  uset)f  a  street  by  a  horse  railway  that  the  line  ex- 
tends into  the  country,  and  carries  passengers  accordmgly  ?  Such 
illustrations  as  these  (and  they  could  be  multiplied  indefinitely), 
as  it  seems  to  us,  demonstrate  the  correctness  of  the  conclusion  ar- 
rived at  by  the  trial  court  which  we  are  now  considering.  It  can- 
not be  that  a  proper  use  of  the  streets  of  a  city  can  be  made  im- 
proper by  the  fact  that  the  instrumentalities  through  which  that 
use  is  enjoyed  are  changed,  as  respects  their  mode  of  operation, 
after  the  city  boundaries  are  passed  over,  or  that  the  use  of  the 
streets  of  a  city  for  the  purpose  of  going  out  of  it,  or  of  oomi/ig 
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into  it,  can  be  improper  or  illegitimate,  or  in  any  sense  the  imposi- 
tion of  a  servitude  additional  to  the  ordinary  street  easement. 

The  other  conclusion  of  law,  viz.,  that  the  construction  and  ope* 
ratioa  of  defendant's  railway  does  not  impose  any  additional  servi- 
tude, etc.,  has  given  us  more  trouble;  for  while  the  previous  find- 
ing that  defendant's  railway  is,  within  the  cifcy  limits,  a  passenger 
street  railway  may  be  true  in  the  sense  that  it  is  there  a  railway 
used  and  operated  exclusively,  or  substantially  so,  for  the  transport- 
ation of  passengers  from  one  part  of  the  city  to  another,  still  that 
fact  alone  and  by  itself  would  not  materially  distinguish  it  from 
what  is  styled  by  counsel  an  ordinary  ''commercial  railway, '^  used 
exdusively  to  bring  passengers  into,  or  carry  them  out  of,  the  city. 
Yet  this  ordinary  commercial  road  (so  called)  has  been  held  by  this 
court,  in  several  cases,  as  well  as  by  a  majority  of  the  courts  in 
other  States,  to  impose  a  servitude  additional  to  the  ordinary  street 
easement,  and  therefore  to  infringe  the  rights  of  the  owner  of  the 
soil  over  which  the  street  is  laid.  It  is  otherwise  however  with 
the  ordinary  horse  street  railway.  Where  then  is  the  distinction  ? 
Both  are  used  for  the  conveyance  of  persons  from  one  part  of  the 
city  to  another,  and  in  that  sense  both  are  street  railways,  and  both 
operated  in  aid  of  the  street,  to  facilitate  the  passage  of  persons 
oyer  the  same.  We  think  the  answer  to  the  question  is  found  in 
the  general  rules  and  principles  laid  down,  and  to  some  extent  ex- 
pounded, in  the  early  part  of  this  opinion. 

A  railway  upon  a  street,  engaged  in  carrying  pei*8ons  and  things 
over  the  same,  whether  from  one  point  to  another  on  such  street  or 
in  the  city,  or  from  points  inside  to  those  outside,  or  vice  versa,  is 
or  is  not  rightfully  using  the  street  (with,  of  course,  the  sanction 
of  the  proper  authorities),  according  as  its  use  is  or  is  not  consist- 
ent with  the  common  public  use  of  the  street,  in  which  every  per- 
son is  entitled  to  share.  Now,  whatever  facts  may  exist  in  this  case, 
or  whatever  facts  may  have  been  shown  which  are  not  embraced  in 
any  finding,  there  is  nothing  in  the  findings  of  fact  from  which  it 
can  be  inferred,  as  a  conclusion  of  law,  that  defendant's  use  of  the 
street,  in  constructing,  maintaining,  or  operating  its  railway,  is  in- 
consistent with  the  common  public  use;  nothing  to  show  that  the 
two  uses  may  not  co-exist  without  any  substantial  infringement  or 
interruption  of  the  latter  by  the  former.  While  so  far  as  construc- 
tion and  maintenance  are  concerned,  the  facts  are  expressly  found 
that  the  surface  of  the  street  is  not  essentially  changed  or  disturbed. 
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there  is  no  fact  fonnd  showing  that  the  operation  of  defendant's 
railway  serionsly  jeopardizes  or  interferes  with  the  safety  and  secur- 
ity or  conyeuience^  as  respects  either  person  or  property,  of  any  one 
who  desires  to  avail  himself  of  the  public  and  common  right  of 
user.  It  may  well  be  that  defendant's  railway  coald  be  so  operated, 
eyen  as  a  purely  passenger  street  railway,  as  substantially  to  inter- 
fere with,  if  not  to  put  a  practical  end  to,  the  use  of  the  street  by 
the  general  public.  It  is  not  impossible  to  conceive  that  any  ordi- 
nary horse  street  railway  could  be  operated  with  like  effect.  Sup- 
pose, for  instance,  that  a  horse  railway  were  permitted  to  occupy 
the  entire  breadth  of  a  street  with  its  tracks,  and  to  run  its  cars  at 
the  rate  of  one  in  one  or  two  minutes,  what  would  be  the  value  of 
the  ordinary  street  easement  in  such  a  state  of  facts  ?  This  illus- 
tration is,  as  it  seems  to  us,  in  point  for  thp  purpose  of  showing 
that  the  manner  and  effect  of  operating  a  street  railway  are  the 
tests  of  its  rightfulness;  and  while  the  manner  and  effect  of  operat- 
ing defendant's  railway  might  have  been  such  as  to  interfere  sub- 
stantially with  the  public  and  common  right,  the  findings  do  not 
show  that  it  was  so  in  this  case,  which  as  it  is  important  to  bear 
in  mind  was  tried  with  reference  to  the  state  of  facts  set  up  in  the 
pleadings  as  subsisting  at  the  time  when  this  action  was  commenced. 
The  railway  in  question  in  Carli  v.  Stittwater  SL  Sy.  Co.,  28 
Minn.  373;  8.  c,  41  Am.  Rep.  290,  was  neither  more  nor  less  than 
a  connecting  link  between  two  ordinary  (so  called)  commercial  rail- 
ways. The  effect  was  the  same  as  if  one  of  these  railways  had 
been  extended  over  it  to  a  junction  with  the  other,  so  that  the  rail- 
way in  that  case  was  really  and  in  effect  an  ordinary  '^  commercial 
railway,"  and  in  no  sense  *^  in  aid  of  the  street."  Upon  this  ground 
the  opinion  and  determination  in  that  case  proceeded,  holding,  un- 
der the  decisions  of  this  court,  and  in  accordance  with  the  view 
prevalent  elsewhere,  that  as  such  ordinary  commercial  railway  it 
imposed  a  servitude  upon  the  street  additional  to  the  proper  street 
easement.  But  the  defendant's  railway  is  a  different  thing,  and 
dearly  in  aid  of  the  streets  over  which  it  runs.  It  takes  on  and 
discharges  passengers  at  any  street  crossing  upon  its  line,  as  does 
an  ordinary  horse  railway;  and  this  practice  applies  as  well  to  those 
who  get  on  for  the  purpose  of  going  out  of  the  city  or  of  coming 
into  it,  as  to  those  who  get  on  and  also  get  off  within  the  city  lim- 
its. Such  a  railway  is  in  aid  of  the  street  because  it  facilitates  the 
passage  of  persons  over  the  street,  enabling  them,  in  lar|j[8  num- 
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ben,  to  pass  oyer  it  with  far  less  noise,  trouble  and  expense  than  if 
each  should  pass  on  foot  or  in  an  ordinary  vehicle,  and  without,  so 
far  as  this  case  shows,  any  substantial  interference  with  the  public 
and  common  right  of  passage. 

Upon  all  these  considerations  we  therefore  conclude  that  defend- 
ant's  railway  was,  within  the  city,  properly  a  street  railway;  and 
that  its  construction,  maintenance  and  operation  do  not  impose 
upon  plaintiff's  soil  a  servitude  additional  to  that  of  the  ordinary 
street  easement,  so  as  to  make  defendant's  use  of  the  street  unlaw- 
ful without  compensation  to  plaintiff. 

2.  Having  thus  answered  the  first  main  question  presented  in 
this  case  in  the  negative,  we  are  brought  to  consider  the  second, 
viz.:  Can  the  plaintiff  object  to  the  defendant's  use  of  the  street 
(in  the  manner  found  by  the  trial  court)  for  the  purpose  of  its  rail- 
way? We  say  whether  the  plaintiff  can  object,  because  if  he  can- 
not it  makes  no  difference  in  this  action  whether  defendant  has  in 
fact  any  legal  right  to  construct,  maintain  and  operate  its  railway 
on  First  avenue  south  or  not.  The  plaintiff  having,  as  we  have 
seen,  no  right  to  object  on  the  ground  that  defendant's  use  of  the 
street  imposed  a  servitude  additional  to  the  proper  street  easement, 
his  objection,  if  any,  mujt  be  that  defendant  is  not  authorized  to 
use  the  street  easement  in  the  way  in  which  it  does.  The  charter 
of  the  city  of  Minneapolis  commits  the  care,  supervision  and  con- 
trol of  the  streets  to  the  common  council.  By  ordinances  passed 
March  22,  1882,  before  this  action  was  commenced  (in  November, 
1882),  and  subsequently,  the  council  gave  defendant  permission  to 
operate  its  railway,  and  with  steam  power,  on  First  avenue  south, 
and  other  streets,  to  June  1,  1883,  a  date  subsequent  to  the  trial  of 
this  action.  As  a  result  of  this,  and  of  the  conclusion  arrived  at 
upon  the  first  branch  of  the  case,  the  defendant  was  in  fact  law- 
fully in  its  possession  (such  as  it  was)  and  use  of  the  street,  so  far 
as  the  public  authorities  were  coneemed.  It  had,  at  least,  their 
license  and  acquiescence  in  its  favor. 

But  it  seems  that  by  an  ordinance  of  July  9,  1875,  a  corporation, 
denominated  the  Minneapolis  Street  Bailway  Company, was  granted 
the  exclusive  right,  subject  to  conditions  not  here  important,  of 
constructing  and  operating  street  railways  in  the  city  of  Minneapo- 
lis, in  such  streets  as  the  city  council  may  deem  suited  to  that  pur- 
pose; and  by  ordinances  of  July  3  and  8,  1878,  said  ^^  company,  its 
successors  and  assigns,"  were  authorized,  upon  similar  conditions 
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as  above,  to  construct  and  maintain  a  street  railway  line  on  First 
ayenue  south,  and  other  streets  (being  the  route  of  defendant's 
railway),  and  ^^  to  operate  such  line  of  railway  with  animal,  steam 
or  other  power,''  the  right  to  prohibit  the  use  of  steam  when  the 
public  good  required  being  reserved.  On  October  24,  1878,  the 
Minneapolis  Street  Bailway  Company  and  the  defendant,  pursuant 
to  authority  given  by  their  respective  boards  of  directors,  formally 
entered  into  a  written  contract,  whereby,  among  other  things,  and 
for  a  sufficient  consideration,  the  street  railway  company  leased  to 
the  latter,  for  forty-three  years,  its  rights  and  franchises  to  the  use, 
for  suburban  railway  purposes,  of  First  avenue  south  and  said  other 
streets,  and  the  lease  was  duly  recorded  November  17,  1878.  Im- 
mediately upon  the  execution  of  this  contract  defendant  entered 
upon  First  avenue  south  and  the  other  streets  mentioned,  and  at 
large  expense  constructed  thereon  its  railway,  which  it  has  ever 
since  maintained  and  operated,  no  other  railway  having  been  con- 
structed on  that  route. 

Now  upon  this  state  of  facts  and  with  reference  to  the  conclusion 
arrived  at  upon  the  first  branch  of  this  case,  both  the  public  author- 
ities and  the  street  railway  company  appear  to  acquiesce  in  and 
sanction  defendant's  use  of  the  streets.  It  matters  not  whether 
defendant  is  acting  strictly  within  the  terms  of  its  charter  or  of  the 
so-called  lease  from  the  street  railway.  It  is  there  upon  the  ground, 
in  actual  possession  (so  far  as  necessary)  and  use  of  the  streets. 
Whether  it  is  there  as  a  corporation,  association  or  partnership, 
whether  in  the  exercise  of  its  lawful  corporate  franchises,  or  uUra 
vires,  so  long  as  its  use  of  the  streets  is  a  proper  street  use,  under 
sanction  of  public  authority,  the  plaintiff  cannot  complain.  If 
the  exclusive  franchise  of  the  street  railway  company  is  invaded, 
either  because  the  so-called  lease  is  unauthorized  and  void  as  a 
lease,  becaused  executed  without  proper  authority,  or  because  the 
rights  of  that  company  are  not  transferable,  or  because  defendant 
is  not  an  ^'assign"  within  the  meaning  of  the  ordinance,  that  is  the 
affair  of  the  street  railway  company,  or  of  the  city,  or  possibly,  of 
the  State,  and  not  of  the  plaintiff.  For  these  reasons  the  second 
main  question  in  the  case  must  be  answered  in  the  negative  also. 

MrroHBLL,  J.,  dissented.  Order  affirmed. 
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JSoAfWMl— ifft  street — duty  to  keep  aireet  ettfe-'-itattUe. 

A  nilioad  charter  empowered  the  company  to  laj  its  track  across  anj  public 
highway  or  street,  if  necessary,  on  condition  that  it  shoold  put  sach  high- 
way or  street "  in  snch  condition  and  state  of  repair  as  not  to  impair  or  inter- 
fere with  its  free  and  proper  use."  Held,  that  this  was  a  continning  duty, 
and  that  although  a  crossing  might  have  been  adequate  when  constructed, 
yet  if  by  reason  of  increase  of  business  of  the  railroad  or  travel  on  the  street 
it  became  dangerous  or  seriously  obstructed  travel  on  the  street,  the  company 
was  bound  to  provide  some  other  mode  of  crossing,  as  by  carrying  the  street 
over  or  under  the  track. 

MANDAMUS.     The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

Judson  N.  Cross  and  Frank  H.  OarMon,  for  appellant 
Benton  &  Roberts j  for  respondent. 

MiTGHBLL,  J.     This  appeal  is  from  an  order  quashing  an  altema- 
*tiYe  writ  of  mandamus^  on  the  ground  that  the  relator  did  not  state 
facts  sufficient  to  warrant  the  issuance  of  a  writ. 

The  charter  of  respondent  provides  that  ^^  the  said  company  shall 
have  the  right  and  authority  to  construct  their  said  railroad  and 
branches  upon  and  along^  across,  under,  or  over  any  public  or  pri- 
Tate  highway,  road,  street,  plankroad,  or  railroad,  if  the  same  shall 
be  necessary;  but  the  said  company  shall  put  such  highway,  road, 
street,  plankroad,  or  railroad  in  such  condition  and  state  of  repair 
as  not  to  impair  or  interfere  with  its  free  and  proper  use."  Laws 
1857,  Bz.  Sess.,  chap.  1,  subc.  1,  §  7.  The  principal  question  raised 
by  the  appeal  is  the  construction  to  be  put  upon  this  statute  as  to 
the  extent  of  the  rights  conferred,  and  of  the  duty  imposed  upon 
the  company. 

The  common-law  rule  is  that  where  a  person  or  corporation  is 

given  the  right  to  build  a  railroad,  or  make  a  canal  across  a  public 

highway,  this  gives  them  no  right  to  destroy  it  as  a  thoroughfare, 

l>nt  they  are  bound  to  restore  or  unite  the  highway  at  their  own  ex* 
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pense,  by  some  reasonably  safe  And  conyenient  means  of  passage, 
although  the  statate  contains  no  express  provision  to  chat  effect. 
This  dnty  inclades  the  doing  of  whatever  is  necessary  to  be  done  ta 
restore  the  highway  to  such  condition;  as  for  instance  in  case  of  a 
bridge,  the  approaches  or  lateral  embankments  without  which  the 
bridge  itself  would  be  useless.  This  duty  is  founded  upon  the 
equitable  principle  that  it  was  their  act,  done  in  pursuit  of  their 
own  advantage,  which  rendered  this  work  necessary,  and  therefore 
they,  and  not  the  public,  should  be  burdened  with  its  expense. 
Qui  seniii  commodum  sentire  debet  ei  onue.  King  v.  InhabUinlff 
of  Lindeey,  14  East,  317;  King  y.  Kerrison,  3  Maule  So  S.  526; 
Leopard  y.  Chesapeake  <§  Ohio  Canal  Co,,  1  Oill,  2V2;  Northern 
Cent.  Ry.  Co.  v.  Mayor  of  Baltimore,  46  Md.  425;  Eyler  y.  County 
Comers  Allegany  Co.,  49  Md.  257;  s.  c,  33  Am.  Bep.  249;  In  re 
Trenton  Water-Power  Co.,  20  N.  J.  Law,  659;  People  y.  Chicago  S 
Alton  R.  Co.,  67  III  118;  Queen  v.  Inhabitants  of  Me  of  Ely,  15 
Q.  B.  827;  Paducah,  etc.,  R.  Co.  y.  Commonwealth,  80  Ey.  147. 

The  provision  of  this  statute  imposing  a  duty  on  the  company  in 
favor  of  the  public,  while  it  is  to  receive  a  reasonable  construction, 
must  be  liberally  construed  in  favor  of  the  public.  There  is  no  pre- 
sumption that  the  legislature  intended  to  limit  or  lessen  the  duty 
which  would  have  existed  in  the  absence  of  any  provision  expressly 
imposing  it.  On  the  contrary,  their  evident  object  was  to  make  the 
duty  more  explicit  and  definite,  and  free  from  doubt.  The  fact 
stands  out  prominent  that  the  legislature  intended  to  preserve  to 
the  public  the  free  and  proper  use  of  highways  and  streets,  without 
impairment  or  interference,  and  that  the  use  of  streets  and  highways 
by  the  railway  company  should  be  permitted  only  on  condition  that 
this  right  of  the  public  should  be  preserved.  Of  course,  this  is  not 
to  be  understood  in  the  absolute  sense  that  the  company  could  do 
nothing  that  would  in  any  degree  interfere  with  the  use  of  the  street 
by  the  public.  The  statute  must  receive  a  reasonable  construction, 
and  the  legislature  must  be  presumed  to  have  understood  that  the 
construction  and  operation  of  a  railroad  upon,  across,  under,  or  over 
a  street  is  necessarily  attended  with  some  incidental  inconvenience. 
What  was  meant  was  merely  that  the  company  should  put  the  street 
in  such  condition  as  to  furnish  the  public  a  thoroughfare  reasonably 
safe  and  convenient,  and  substantially  as  capable  of  free  and  proper 
use  as  it  was  before.  Whatever  accomplishes  this  end  is  a  perform- 
ance of  the  duty;  what  does  not  is  an  infraction  of  it.     Hence  in 
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Tiew  of  the  manifest  object  of  this  proyisioii  in  fsTor  of  the  pablic, 
it  is  evident  that  the  expression,  ''in  sooh  condition  and  state  of 
ropair  as  not  to  impair  or  interfere  with  its  free  and  proper  nse/' 
has  reference  not  merely  to  the  physical  condition  of  that  particular 
part  of  the  street  actually  occupied  by  the  company  with  its  tracks, 
but  also  to  the  street  as  a  thoroughfare  of  public  travel,  and  to  the 
uses  to  which  the  company  put  the  street  in  operating  its  road. 

For  example,  suppose  the  company  construct  their  railroad  under 
the  street  which  they  carry  over  their  road  by  a  bridge.  The  bridge 
immediately  over  their  tracks  might  itself  be  properly  built,  and 
yet  without  the  necessary  approaches  would  be  inaccessible  to  the 
public.  This  would  not  bo  a  performance  of  the  duty  imposed  by 
the  statute.  So  again,  if  the  company  constructed  their  tracks  on 
the  surface  of  the  street,  they  might  plank  or  pave  between  the 
tracks  so  as  to  furnish  a  perfectly  smooth  surface  for  the  passage  of 
travel,  and  yet  the  tracks  might  bo  so  numerous,  and  the  passage  of 
trains  so  constant,  as  to  obstruct  travel  across  the  street  as  effect* 
ually  as  if  a  Chinese  wall  were  built  across  it.  This  would  not  bo 
putting  the  street  in  such  a  condition  ''  as  not  to  impair  or  inter* 
fere  with  its  free  and  proper  use,^'  within  the  meaning  of  the 
statute. 

While  the  company  has  the  right,  according  as  its  necessities  or 
conveniences  may  require,  to  construct  its  tracks  either  on  the  sur- 
face of  the  street,  or  over  the  street,  or  under  it,  yet  this  right  is 
subject  to  the  condition  that  it  can  be  done  so  as  not  to  impair  or 
interfere  with  the  free  and  proper  use  of  the  street.  The  right  to 
lay  their  tracks  on  the  surface  of  the  street  is  sub  modo,  that  is,  by 
doing  it  so  as  not  to  impair  or  interfere  with  the  use  of  the  street. 
Whatever  mode  they  adopt,  they  are  bound  to  fulfill  this  condition, 
and  if  it  cannot  be  fulfilled  by  laying  their  tracks  on  the  surface  of 
the  street,  they  must  adopt  some  other  plan.  See  King  v.  Kerriaon, 
9upra;  Johnstons.  Providence,  etc,  R.  Co.,  10  E.  I.  365;  People 
V.  Dutchess,  etc.,  R.  Co.,  68  N.  Y.  152. 

It  is  also  clear,  upon  both  reason  and  authority,  that  this  duty  ia 
a  continuing  one.  It  is  not  fulfilled  by  simply  putting  the  street, 
at  the  time  the  railroad  is  built,  in  such  condition  as  not  to  impair 
or  interfere  with  its  free  and  proper  use  at  that  time,  nor  even  by 
maintaining  it  in  such  condition  as  would  have  accomplished  that 
end  had  the  circumstances  and  conditions  originally  existing  con- 
tinued.    The  requirement  of  the  statute  has  a  wider  scope  than  this,. 
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tind  has  reference  to  all  f ataie  exigencies.  The  legislatnre  never 
intended  to  fix  or  limit  the  duty  of  the  company  by  the  necessitibs 
of  the  public  at  any  one  time^  or  under  any  particular  state  of  cir- 
cumstances. They  intended  to  impose  upon  the  company  the  duty, 
from  time  to  time^  of  putting  the  street  in  such  condition  and  state 
of  repair  as  changed  circumstances^  such  as  the  increased  travel  on 
the  street,  or  increased  traffic  on  the  railroad^  might  render  neces- 
sary to  its  free  and  proper  use.  A  condition  of  the  street  or  mode 
of  crossing  the  railroad  might  be  entirely  adequate  for  the  accom- 
modation of  the  public  under  one  condition  of  things^  and  entirely 
inadequate  under  another;  and  consequently  a  provision  which  at 
one  juncture  would  be  a  discharge  of  this  statutory  duty,  would  at 
another  amount  to  its  violation.  For  example,  a  single  track  laid 
on  the  surface  of  a  street,  in  a  small  town,  where  the  traffic  on  the 
railroad  and  the  travel  on  the  street  were  limited^  might  not,  and 
probably  would  not,  seriously  interfere  with  the  use  of  the  street, 
while  numerous  tracks,  in  constant  use,  thus  laid  upon  a  crowded 
thoroughfare  of  a  populous  city,  might  almost  entirely  deprive  the 
public  of  the  use  of  the  street.  In  the  latter  case  it  would  be  a  mere 
technical  quibble  for  the  railway  company  to  say  that  it  had  per- 
formed its  duty  because  it  had  put  the  surface  of  the  street  in  proper 
condition,  although,  by  reason  of  constantly  passing  trains,  the 
public  were  as  completely  prevented  from  crossing  it  as  if  the  street 
had  been  divided  by  an  impassable  gulf. 

The  duty  prescribed  is  to  keep,  at  all  times  and  under  all  circum- 
stances, the  streets,  at  points  where  they  are  intercepted  by  the  rail- 
road, '*  in  a  condition  and  state  of  repair  so  as  not  to  impair  or  inter- 
fere with  their  free  and  proper  use;  and  if  this  cannot  be  done  with 
a  surface  crossing,  the  company  must  do  it  either  by  carrying  their 
tracks  under  or  over  thQ  highway,  or  the  highway  under  or  over 
their  tracks;  and  the  duty  of  thus  restoring  or  preserving  the  free 
nse  of  the  street  includes  the  doing  of  whatever  is  needed  to  accom- 
plish the  required  end,  and  which  is  rendered  necessary  to  be  done 
by  reason  of  the  presence  of  the  railroad  in  the  street.  Parker  v. 
Boston  A  Maine  R,  Co,^  3  Cush.  107,  115;  s.  c,  50  Am.  Dec.  709; 
Com.  V.  Proprietors  New  Bedford  Bridge,  2  Gray,  339;  Cooke  v. 
Boston  &  Lowell  R.  Co.,  133  Mass.  185;  Coft  v.  Lewiston  R.  Co., 
36  N.  Y.  214;  People  v.  IT.  T.  Cent.,  etc,  R.  Co.,  74  N.  Y.  302; 
Wettcomb  v.  Inhabitanis  of  Leeds,  51  Me.  313;  English  v.  New  Haven^ 
etc.,  Co.,  32  Oonn.  240;  Burritt  v.  City  of  New  Haven,  42  Conn. 
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174;  Cenf.  R.'Co.  v.  SialSp32  N.  J.  Law,  220;  Railroad  v.  Com^ 
fnissioners,  31  Ohio  St.  338;  MaUhy  v.  Chicago  S  W.  M,  Ry.  (7o., 
52  Mich.  108;  Chicago,  R.  L  dk  P.  R.  Co.  v.  Moffiit,  75  lU.  524  ^ 
Farley  v.  Chicago,  R.  L  it  P.  R.  Co.,  42  Iowa,  234;  Hanleyr.  St. 
Helm's  Canal  £  Ry.,  2  Hurl.  &  N.  840. 

The  application  of  these  principles  to  the  present  case  leads  as  to- 
the  conclnsion  that  the  court  below  erred  in  quashing  this  writ.  The 
petition  upon  which  the  writ  was  issued  alleges,  in  substance,  the 
following  facts:  In  1868  the  respondent  constructed  its  road  through 
the  city  of  Minneapolis,  and  under  the  authority  given  by  its  charter, 
laid  its  track  upon  and  across  Fifth  street  north,  at  the  intersection 
of  that  street  with  Fourth  avenue  north.  It  has  now  nine  tracks  and 
two  switch  cracks  on  this  crossing,  which  are  in  constant  use  by  the 
cars  and  engines  of  respondeat,  which  are  constantly  passing  and  re- 
passing, and  upon  which  the  company  is  doing  an  immense  busi- 
ness, running  many  hundred  cars  and  scores  of  trains  daily.  Im- 
mediately adjacent  to  these  tracks,  and  south-east  of  them,  and 
upon  the  same  street  crossing,  the  Minneapolis  and  St.  Louis  Rail- 
way Company  has,  under  like  charter  rights  and  duties,  constructed 
eight  tracks,  making  in  all  nineteen  tracks  upon  the  crossing,  and 
all  laid  on  the  surface  of  the  street.  The  city  of  Minneapolis  has 
a  population  of  about  100,000  (now  130,000),  many  thousands  of 
whom  live  in  what  is  called  North  Minneapolis,  north  and  west  of  the 
crossing.  Fifth  street  north  is  one  of  the  main  thoroughfares  from 
North  Minneapolis  to  the  business  center  of  the  city,  over  which 
thousands  of  people  and  hundreds  of  vehicles  pass  and  repass  daily, 
this  street  being  the  most  convenient  and  shortest  route  for  a 
large  part  of  the  inhabitants  of  the  city  between  North  Minneapo- 
lis and  the  business  center  of  the  city.  Owing  to  the  condition  of 
the  ground,  it  will  be  impossible  for  many  years  to  have  good  or 
convenient  crossings  over  these  tracks  for  several  blocks  west  of 
this  crossing. 

The  great  number  of  cars  and  engines  so  occupy  this  street  cross- 
ing, and  use  up  so  much  time  in  passing  and  repassing  nearly  every 
honr  of  the  day,  as  to  greatly  impede,  interfere  with,  hinder  and 
delay  the  public,  and  to  render  travel  on  Fifth  street  north  very 
dangerous  and  unsafe.  The  street  is  not  now  in  such  condition  and 
state  of  repair  as  not  to  impair  or  interfere  with  its  free  and  proper 
use.  The  contour  of  the  ground  to  the  north-west  of  these  tracks 
is  such  that  it  is  impracticable  to  carry  the  street  by  bridge  over 
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the  railroads.  By  reason  of  the  premise,  it  has  become  necessary, 
in  order  to  pat  the  street  in  snch  condition  as  not  to  impair  or 
interfere  with  its  free  and  proper  use,  to  carry  it,  by  a  viaduct, 
under  the  railroad  tracks,  according  to  a  plan  prepared  by  the  city 
conncil,  and  made  a  part  of  the  application  for  the  writ  of  mandamus. 
This  involves  the  excavation  of  approaches  to  the  viaduct  on  either 
^ide,  on  one  side  commencing  at  the  north-west  line  of  Third 
avenue  north  and  on  the  other  side  at  the  south-east  line  of  Fifth 
avenue  north;  also  the  construction  of  supporting  walls  for  the 
«oil  along  the  sides  of  these  excavations,  and  of  abutments  for  the 
bridge  or  viaduct  proper,  on  which  to  carry  the  railway  tracks. 

The  city  council  passed  an  ordinance  authorizing  a  change  of 
j;rade  of  Fifth  street  north,  between  Third  avenue  north  and  Fifth 
avenue  north,  so  as  to  conform  to  the  bottom  of  the  proposed  via- 
duct and  approaches.  This  was  passed  since  the  commencement 
of  these  proceedings,  but  as  both  parties  desire  a  decision  on  the 
merits,  it  was  stipulated  that  no  point  should  be  made  upon  that 
fact.  Of  course,  the  city  could  not,  by  changing  the  grade  of  a 
4itreet  for  some  purpose  of  its  own,  impose  new  or  additional  duties 
upon  the  railroad  company.  Its  duty  is  to  be  measured  by  the 
requirements  of  its  charter.  But  in  this  case  the  sole  purpose  of 
the  change  of  grade  was  to  allow  the  construction  of  a  proposed 
viaduct,  the  necessity  for  which  was  created  by  the  presence  of  the 
railroad  in  the  street.  Hence  the  materiality  of  the  ordinance,  if 
it  be  material,  consists  solely  in  the  fact  that  it  gives  the  authority 
of  the  city  for  the  change  of  grade  necessary  in  the  construction  of 
the  proposed  viaduct.  The  city  council  then  demanded  of  respond- 
ent that  it  should  construct  its  share  of  this  viaduct,  viz.,  the 
part  north-west  of  the  dividing  line  between  its  tracks  and  those  of 
the  Minneapolis  and  St.  Louis  Railway  Company,  together  with  the 
abutments,  approaches  and  sustaining  walls  on  that  side.  This 
being  refused,  the  city  applied  for  a  mandamtis  to  compel  the  re- 
spondent to  do  it.  Similar  proceedings  have  been  commenced 
4igainst  the  Minneapolis  and  St.  Louis  Railway  Company  to  compel 
it  to  construct  its  share  on  the  opposite  side. 

Whether  respondent  has  in  fact  complied  with  the  requirements 
of  its  charter  is  a  question  which  neither  it  nor  the  city  can  deter* 
mine  absolutely  without  the  assent  of  the  other.  Like  all  other 
matters  involving  a  controversy  concerning  public  duty  and  private 
right,  it  is  to  be  adjusted  and  settled  by  judicial  inquiry  and  deter- 
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nination.  Com.  v.  Proprietors  New  Bedford  Bridge^  supra;  Cooke 
Y.  Boston  A  LoweU  R.  Co.,  supra.  Hence  the  decision  of  the  city 
€oaDcil  ifl  not  conclusive  upon  the  questions  of  the  duty  of  the 
<M>mpany  to  build  this  viaduct,  or  that  it  should  be  built  upon  the 
plan  proposed.  These  are  matters,  if  put  in  issue,  for  the  deter- 
mination of  the  court,  upon  the  hearing.  But  for  the  purposes  of 
this  appeal,  all  the  allegations  of  the  petition  must  be  taken  as 
true,  to-wit,  that  the  street  cannot  be  used  by  the  public  with 
either  safety  or  convenience,  with  these  railroad  tracks  crossing  it 
on  the  same  grade;  that  the  only  way  by  which  the  street  can  be 
put  in  such  condition  ''as  not  to  impair  or  interfere  with  its  free 
and  proper  use''  is  by  carrying  it  under  the  tracks  by  viaduct,  on 
the  plan  proposed.  If  so,  then  the  duty  imposed  upon  the  com- 
pany by  its  charter  requires  them  to  construct  this  work,  and  the 
whole  of  it,  the  abutments  and  approaches,  as  well  as  the  bridge 
for  their  tracks.  Lateral  embankments  or  excavations  necessary 
as  approaches  to  a  bridge  or  viaduct,  to  carry  a  street  under  or 
over  a  railway,  are  as  much  a  part  of  the  work  required  to  be  done 
by  the  company  as  the  bridge  or  viaduct  itself.  Without  the  ap- 
proaches, the  mere  passage  way  under  the'  tracks  would  be  useless. 
The  one  is  as  necessary  to  furnish  an  uninterrupted  thoroughfare  as 
the  other.  The  necessity  for  each  is  alike  created  by  the  construc- 
tion of  the  railroad  upon  the  street.  The  public  derives  no  benefit 
from  either  which  they  did  not  enjoy  before  the  railroad  was  built. 

The  duty  imposed  by  the  statute  is,  at  all  times  and  under  all 
circumstances,  to  put  the  street  **  in  such  condition  and  state  of 
repair  as  not  to  impair  or  interfere  with  its  free  and  proper  use," 
and  whatever  structures  are  necessary  for  that  purpose  must  be 
erected  and  maintained  at  the  expense  of  the  company.  There  is 
no  foundation  in  law  or  reason  for  dividing  the  expense  between 
the  company  and  the  city.  If  the  company  is  bound  to  build  the 
viaduct  under  its  tracks,  it  is  equally  bound  to  build  the  necessary 
approaches. 

It  is  suggested  that  to  make  this  excavation  on  Fifth  street  north 
would  render  the  railroad  company  liable  as  a  trespasser  for  damages 
to  the  owners  of  abutting  lots  ;  that  the  company  has  no  power  to 
exercise  the  right  of  eminent  domain  to  take  private  property  for 
any  such  purpose,  and  hence  that  a  mandamus,  if  issued  as  prayed 
for,  would  compel  the  company  to  do  an  illegal  act.  This  seems 
to  have  had  much  weight  with  the  court  below,  who  suggest  that 
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before  the  company  can  be  required  to  build  the  proposed  viadact, 
the  city  should  take  such  action  as  would  relieye  respondent  from  lia- 
bility for  damages  resulting  from  changing  the  grade  of  the  street. 
Whether  upon  the  facts  of  the  case,  it  will  be  necessary  for  the 
railroad  company  to  exercise  the  right  of  condemnation,  or  whether 
it  will  be  liable  to  pay  compensation  to  the  owners  of  property 
abutting  on  this  street,  are  questions  not  now  before  us,  and  upon 
which  we  express  no  opinion.  But  if  the  company  has  the  legal 
right  to  do  the  work,  the  fact  that  it  would  involve  the  expense  of 
paying  compensation  to  property  owners  would  be  no  ground  for 
denjring  the  writ.  This  expense  would  be  just  as  legitimate  a  part 
of  the  cost  of  restoring  the  street  as  would  the  expense  of  making 
the  excavation  or  building  the  bridge ;  and  there  would  be  no  more 
reason  for  imposing  this  expense  upon  the  public  than  that  of  any 
other  part  of  the  work ;  and  if  necessary,  we  have  no  doubt  of  the 
power  of  the  cgmpany  under  its  charter  to  condemn  private  prop- 
erty for  this  purpose.  The  duty  imposed  carries  with  it  the  power 
to  perform  it,  and  in  the  exercise  of  that  power  all  other  needful 
auxiliary  power  given  by  the  charter  may  be  exercised  ;  and  of  these 
is  the  power  to  take  lands  compulsorily,  when  necessary  for  the 
purpose  of  the  incorporation.  When  required  by  its  charter,  the 
construction  of  this  viaduct  and  approaches  for  the  purpose  of 
carrying  the  street  under  its  railroad  is  as  much  a  part  of  the  enter- 
prise authorized  by  the  charter  as  the  railroad  bed  or  track  itself, 
and  land  taken  for  the  former  is  as  much  taken  for  the  purposes  of 
the  incorporation  as  land  taken  for  the  latter.  People  v.  Dutchess, 
eic,  R.  Co.y  58  N.  Y.  152;  see  also  Parker  y.  Boston  S  Maine  R. 
Oo.,  supra. 

We  wish  to  remark,  in  conclusion,  that  we  have  foand  no  case 
which  is  in  all  respects  exactly  like  the  present  one,  both  on  the 
fadts  and  the  language  of  the  statute,  but  in  all  the  cases,  with- 
out exception,  we  find  announced  certain  principles,  founded,  as  we 
think,  in  reason  and  justice,  which  seem  to  lead  up  logically  and 
irresistibly  to  the  conclusion  at  which  we  have  arrived.  The  only 
discordant  note  that  we  find  in  any  case  is  a  casual  remark,  which 
was  mere  obUer^  made  in  State  v.  New  Haven  A  N,  Co.^  45  Conn.  331, 
848.  But  an  examination  of  that  case  will  show  that  what  waa 
there  decided  is  not  at  all  in  conflict  with  our  views. 

It  can  hardly  be  necessary  to  add  that  the  statute,  and  what  we 
have  said  regarding  its  construction,  has  reference  only  to  casea 
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where  the  railroad  has  been  constrocted  in  a  street,  and  not  to  cases 
where  new  streets  have  been  laid  out  over  or  across  the  railroad 
snbseqnent  to  its  constmction. 

The  order  quashing  the  writ  is  reversed,  and  the  proceeding  re- 
manded. Order  reversed  and  proceeding  remanded* 

GiLFiLULN,  0.  J.,  dissented. 


Dbake  v.  Hodge. 

/  (86  Ulnn.  Itf .) 

CofUraU'^impiUd  —  &y  corporcOion  to  pay  for  tue  ofpeieni  tfdireeter. 

Where  a  corpoiation  appropriates  and  ases  a  patent  owned  bj  one  of  its  di- 
rectors and  officers,  with  his  consent,  he  is  not  precluded  from  recovering 
compensation  upon  an  implied  contract. 

CLAIMS  against  an  insolvent  corporation.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below.  ^ 

ff.  (7.  Horn,  for  appellant. 

C.  K,  Davis,  for  respondent. 

Yan'oerburgh,  J.  The  plaintiff  is  the  patentee  of  certain  im- 
proved grain  elevators,  which  were  adopted  by  the  defendant's 
assignors,  and  manufactured  and  sold  by  them  in  connection  with 
a  large  number  of  their  harvesting-machines,  and  which  it  is 
claimed  were  found  to  be  necessary  to  the.  successfal  operation  of 
such  machmes,  and  greatly  increased  their  salability  and  value  in 
the  market;  and  he  claims  to  be  entitled  to  collect  and  receive  of 
the  defendant  a  reasonable  sum  of  license  fee  for  the  use  of  each 
of  such  patented  inventions,  which  is  alleged  to  be  $5  for  each  ma- 
chine. He  claims  under  two  patents  issued  to  him,  the  one  dated 
April  27,  1880,  and  the  other  dated  July  19,  1881,  the  benefits  of 
each  of  which  it  is  alleged  have  since  been  enjoyed  by  the  corpora- 
tion. He  seeks  to  recover  compensation  for  the  use  of  the  first 
patented  invention  upon  and  in  connection  with  four  thousand  six 
hundred  and  sixty-one  of  their  harvesters,  and  for  the  use  of  the 
second  upon  two  thousand  eight  hundred  and  sixteen  thereof. 

Plaintiff  also  sues  for  compensation  for  special  services  rendered  in 
V0L.LIX  — 41 
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behalf  of  the  corporation  in  negotiating  and  contraciting  for  t&e 
''^^  Appleby  Binder  Shop-right/'  and  in  securing  the  collection  of 
royalties  on  patents  owned  by  Ihe  corporation. 

1.  In  respect  to  the  cause  of  action  last  mentioned,  we  think  the 
evidence  in  plaintiff's  behalf  fully  sustains  his  right  of  recoYcry  and 
the  amount  allowed  by  the  jury,  and  this  branch  of  the  case  may 
therefore  be  dismissed  without  farther  consideration. 

2.  It  is  admitted  that  the  use  of  the  patents  by  the  haryester 
company  was  not  properly  an  infringement.  It  was  not  tortious, 
but  with  the  consent  of  the  plaintiff.  It  also  appears  that  the 
plaintiff,  during  the  period  of  such  use,  was  a  director  of  the  com^- 
pany,  and  a  part  of  the  time  its  president,  and  that  after  he  oeased 
to  be  such  officer  he  was,  in  November,  1881,  appointed  patent 
director,  for  which  a  compensation  was  to  be  fixed.  He  also  liad  a 
salary  while  president  It  does  not  appear  however  that  any  com- 
pensation was  ever  fixed  or  allowed  him,  as  patent  director,  or  that 
his  salary  as  president  was,  or  was  intended  to  be,  compensation  for 
special  services  in  making  inventions  or  improvements,  or  securing 
patents.  We  see  nothing  in  the  case  necessarily  inconsistent  with 
his  individual  or  private  right  to  make  such  inventions,  and  secure 
a  patent  therefor  as  his  own  peculiar  property,  and  to  exclude  the 
use  thereof  by  the  company  without  his  consent,  if  he  elected  to 
do  so.  In  McClurg  v.  Eingslatid,  1  How.  202,  relied  on  by  defend- 
ant's counsel,  the  plaintiff's  action  was  for  an  infringement.  The 
patentee  was  a  laborer  employed  by  the  defendants,  and  while  in  their 
employ  was  engaged  in  making  experiments,  which  resulted  success- 
fully, and  on  account  of  which  his  wages  were  increased.  The  cir- 
cumstances were  held  to  be  such  as  to  authorize  the  jury  to  presume 
a  license.  And  to  the  same  effect  are  Wilkens  v.  Spafford,  3  Ban.  & 
A.  Pat.  Cas.  274;  Cfiabot  v.  American  Button-hole  Co.,  9  Phila.  378. 
It  is  evident  however  if  in  any  case  a  recovery  can  be  had  for  a  use  not 
tortious,  and  where  no  compensation  is  expressly  stipulated  for,  that 
the  question  of  the  patentee's  right  to  recover,  in  cases  where  his  inven- 
tion has  been  used  by  another  with  his  consent  or  acquiescence,  must 
be  determined  upon  the  facts  of  each  particular  case. 

The  circumstances  under  which  the  plaintiff's  invention  was 
applied  and  used,  and  his  relation  to  the  company,  were  accordingly 
submitted  to  the  jury  by  the  trial  court  for  their  consideration  upon 
the  question  whether  there  was  an  implied  understanding  that  sach 
use  was  to  be  for  a  compensation.    And  at  this  point  it  may  be 
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well  to  consider  the  exception,  strongly  insisted  on  and  elaborately 
argned  by  the  counsel  /or  the  defendant,  to  the  following  legal 
proposition  laid  down  by  the  court  in  the  course  of  its  charge  to  the 
jury:  "  And  here  comes  in  a  very  important  question  in  this  case, 
and  that  is,  was  there  an  implied  contract  here  with  the  Harvester 
Works  to  pay  a  reasonable  compensation  for  the  use  of  these  inven- 
tions? There  is  no  claim  here  that  there  was  any  express  agree- 
ment to  pay  a  compensation  for  that  use.  It  is  claimed  however 
that  there  was  an  implied  contract.  Where  a  party  has  availed 
himself  of  the  services  or  used  valuable  property  of  another,  such  as 
an  invention,  the  law,  in  the  interest  of  justice,  will  imply  an  agree- 
ment to  pay  a  reasonable  compensation,  unless  the  circumstanc!)8 
attending  such  use  are  of  such  a  character  as  to  justify  the  conclu- 
.sion  that  it  was  the  understanding  of  the  parties  that  the  use  was 
to  be  gratnitons.  A  man  has  a  right  to  render  a  voluntary  servio^^ 
or  give  a  right  to  use  his  property,  to  another,  without  remuneration, 
and  if  he  does,  he  cannot  afterward  recover  for  such  services  or  uae 
of  his  property,  but  it  does  not  follow  that  his  mere  neglect  to 
demand  a  specific  agreement  for  compensation,  or  to  forbid  the  use 
of  his  property,  necessarily  deprives  him  of  his  right  to  a  reasonable 
remuneration.  The  circumstances  however  may  be  such  as  to  show 
that  the  understanding  of  the  parties  was  that  the  services  rendered, 
or  the  use  of  the  property  was  to  be  without  compensation,  and  in 
that  case  the  party  cannot  recover.  It  is  not  necessary  that  there 
should  be  any  express  agreement  to  that  efifect;  that  there  should 
be  any  express  statement  in  words  that  they  might  use  it  without 
compensation.  The  attendant  circumstances  may  be  such  as  to 
show  that  such  was  the  understanding  of  the  parties^  tfi  the  satis- 
faction of  the  jury.*' 

In  the  same  connection  may  be  considered  the  exception  of  defend- 
ant to  the  refusal  of  the  court  to  charge,  at  his  request,  ''  that  if 
there  was  no  infringement  made,  on  the  part  of  the  company,  of 
the  patents  in  question,  the  plaintifiF  cannot  recover  any  royalty  or 
compensation  by  reason  of  the  St.  Paul  Harvester  Works  having 
used,  made,  or  sold  any  articles  or  machines  patented  by  plaintiff, 
without  proving  to  the  satisfaction  of  the  jury  that  the  company 
agreed  to  pay  said  royalty  or  compensation."  The  defendant's 
ninth  and  tenth  requests,  bearing  on  the  same  subject,  present  no 
question  not  embraced  in  that  just  quoted,  unless  covered  by  the 
^ve  general  charge  of  the  court. 
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Where  the  evidence  fails  to  disoloee  an  express  agreement  or 
understanding,  the  law  may  imply  a  contract  from  the  circnmstances 
or  the  acts  of  the  parties,  and  where  there  is  nothing  from  which  a 
contrary  intention  or  understanding  is  to  be  inferred,  it  is  a  just 
and  reasonable  presumption  that  he  who  has  received  the  benefit  of 
the  services  or  property  of  another  impliedly  undertakes  to  make 
compensation  therefor.  "  Implied  contracts  are  such  as  reason  and 
justice  dictate,  and  which  therefore  the  law  presumes  that  every 
man  has  contracted  to  perform/'  3  Bl.  Com.  *158;  2  Kent 
Com.  ♦460;  Bouv.  Law  Diet.  '^  Obligations,  implied; '*  3  Greenl. 
Bv.,  §  108. 

A  patent  is  a  mere  monopoly  or  exclusive  right  to  an  invention, 
not  existing  at  the  common  law,  but  by  special  grant  from  the 
government  The  defendant  therefore  contends,  that  unless  there 
is  an  express  contract  deGning  the  terms  of  use  by  a  licensee,  the 
patentee  is  confined  to  the  remedy  provided  by  the  patent  law  for 
an  infringement,  by  an  action  on  the  case  for  damages,  and  that 
there  can  be  no  such  thing  as  an  implied  license  for  compensation. 

There  is  very  little  authority  on  the  subject,  as  the  question  of 
implied  license  has  usually  arisen  in  actions  for  infringement,  and 
as  such  is  for  a  tortious  use  or  piracy,  and  the  existence  of  a  license, 
express  or  implied,  is  always  a  sufficient  defense.  But  an  action 
upon  a  contract,  express  or  implied,  for  compensation  for  the  use 
of  a  patented  invention,  or  for  license  fees,  is  not  one  arising  under 
the  patent  laws,  and  notwithstanding  the  nature  of  the  subject, 
common-law  principles  are  applicable,  as  in  other  cases.  Thus  in 
McClurg  v.  Kingslandy  supra,  the  court  held,  that  if  the  facts 
were  as  testified,  '^  they  would  fully  justify  the  presumption  of  a 
license,  a  special  privilege,  or  grant  to  the  defendants  to  use  the 
invention,  *  *  *  and  show  such  a  consideration  as  would  sup- 
port an  express  license  or  grant,  or  call  for  the  presumption  of  one, 
to  meet  the  justice  of  the  case,  by  exempting  them  from  liability; 
having  equal  effect  with  a  license,  and  giving  the  defendants  a  right 
to  the  continued  use  of  the  invention."  Here  is  recognized  the 
principle,  that  from  the  circumstances  and  to  meet  the  justice  of 
the  case,  a  license  or  grant  for  a  continued  use  of  the  invention 
would  be  implied.  The  right  to  use  and  profit  by  a  patented  in- 
vention may  then  be  the  subject  of  contract;  and  if  the  evidence 
of  an  express  contract  is  wanting,  it  may  be  implied,  as  in  other 
cases,  and  for  the  same  reasons;  and  if  assmnpsii  will  lie  upon  ex- 
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press  contract  to  recover  reasonable  license  fees  or  compensation^ 
it  may  also  be  maintained  upon  implied  contract^  though  from  the 
nature  of  the  subject  and  the  circumstances  of  any  particular  case, 
the  question  may  be  involved  and  difficult  of  solution.  See  Walk. 
Pat,  §  312;  Dt  Witt  v.  Elmira  Nobles  Mfy.  Co.,  66  K  Y.  469. 
In  McKeeoer  v.  U.  S,,  14  Ct.  CI.  396,  it  was  held  that  where  the 
patentee  had  allowed  the  defendant  to  proceed  in  the  manufacture 
and  use  of  a  patented  invention  or  article  ^'without  the  formality 
of  an  express  license,  or  the  precaution  of  an  express  consideration, 
the  omission  did  not  change  the  character  of  the  transaction,  for 
the  law  supplies,  by  implication,  a  price  in  giving  what  the  license 
was  reasonablv  worth."  The  case  was  well  considered,  and  was  af- 
terward  affirmed  by  the  Supreme  Court  of  the  United  States. 
Walk.  Pat.,  §  391. 

Recurring  again  to  the  question  of  the  relationship  of  the  plaintiff 
to  the  defendant  as  president  or  director,  at  the  time,  as  affecting 
his  cause  of  action,  it  was  held  in  Rogers  v.  Hastings  dk  Dakota  Ry. 
(h.,  22  Minn.  25,  that  the  defendant  corporation,  of  which  the  plain- 
tiff was  a  director,  might  be  held  liable  upon  an  implied  assumpsit  to 
pay  the  reasonable  value  of  services  rendered  for  defendant  out- 
side of  his  duties  as  director.  He  could  not,  as  director,  aid  by  his 
vote  in  fixing  the  amount  of  such  compensation,  for  in  that  case 
there  would  be  a  conflict  of  interests  inconsistent  with  his  official* 
daty.  Jones  v.  Morrison,  31  Minn.  140, 148.  But  the  rule  is  not, 
as  we  understand  it,  to  be  carried  so  far  as  to  prevent  the  corpora- 
tion from  availing  itself  of  the  services  or  property  of  an  officer  of 
the  company,  ^'if  necessary  for  its  convenience  or  profit,  as  in  the 
case  of  other  persons,  under  circumstances  implying  a  contract  to 
pay  a  i*ea8onable  compensation  therefor.''  Rider  v.  l^nion  India 
Rubber  Co.,  5  Bosw.  85,  97.  All  such  dealings  are,  of  course, 
looked  upon  with  jealousy  by  the  courts,  and  the  fact  of  such  offi- 
cial relationship,  and  the  interest  of  the  officer  in  the  affairs  and 
property  of  the  corporation,  would  figure  prominently  in  determin- 
ing the  question  of  fact  whether  or  not  a  contract  for  a  compensa- 
tion is  to  be  implied.     Gardner  v.  Butler,  30  N.  J.  Eq.  702. 

Upon  the  directors  was  imposed  the  duty  and  authority,  which 
was  exercised  by  them,  of  determining  the  character  and  number 
of  the  machineis  to  be  manufactured.  The  improvement  was  ap- 
propriated and  used  by  them,  or  under  their  direction,  on  behalf  of 
the  company;  and  the  continued  acquiescence  of  the  corporation 
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for  several  years  safflciently  indicates  its  approval.     Rider  v.  Union 
India  Rubber  Co.,  5  Bosw.  85,  96. 
[Minor  points  omitted.]  Order  afirmed. 


Pabkiksok  v.  Brandenburg. 

(»MlDa.m.) 
Staiute  —  time  of  taking  effect. 

Where  a  statute  proyides  that  it  shall  take  effect  "  from  and  after  its  pass- 
age/' in  compnting  the  time  when  it  takes  effect  the  day  of  its  passage  is  to 
be  excluded. 

C"^  ONVERSION.     The  head-note  states  the  point.     The  plaintiff 
had  judgment  below. 

John  P.  Wittiafns,  for  appellant. 
J?.  E.  Corliss,  for  respondent 

Mitchell,  J.  The  question  here  is  whether  the  levy  made  on 
February  27,  under  writs  of  attachment  issued  out  of  justice's 
court,  was  dissolved  by  the  assignment  under  the  insolvent  law, 
executed  March  2,  by  the  defendants  in  the  writs,  Johnson  &  Dahl. 
This  involves  the  question  whether  chapter  70,  Laws  1885,  took 
effect  on  the  27th  or  on  the  28th  of  February.  The  act  was  passed 
February  27,  and  was,  by  its  terms,  to  ''take  effect,  and  be  in 
force,  from  and  after  its  passage."  In  Duncan  v.  Cobb,  32  Minn. 
460,  this  court,  in  considering  a  statute  which  was  to  take  effect 
**  one  year  fi^m  and  after  its  passage, ''  held  that  in  computing  this 
period  of  one  year  the  day  of  the  passage  of  the  act  should  be  ex- 
cluded. This  would  seem  to  be  decisive  of  the  present  case.  But 
as  the  point  was  decided  without  much  consideration,  and  was  not 
necessarily  involved  in  the  determination  of  the  case,  we  would  not 
feel  compelled  to  adhere  to  this  rule,  if  on  fuller  consideration  we 
were  convinced  that  it  was  wrong. 

Undoubtedly  the  great  weight  of  authority  is  to  the  effect  that  a 
statute  which  is  to  take  effect  ''from  and  after  its  passage, ''  takes 
effect  upon  the  day  of  its  passage.  Arnold  y.  TT.  S.,  9  Cranch, 
104;  Matthews  v.  Zane,  7  Wheat.  164,  211;  Mallory  v.  fTilen,  4 
Mete,  (Ky.)  53;  Peoples.  Clark,  1  Oal.  406.     The  reason  usually 
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assigned  for  this  is  that  it  is  in  accordance  with  the  general  rule 
that  when  a  computation  of  time  is  to  be  made  from  an  act  done» 
the  day  on  which  the  act  is  done  is  to  be  included.  Arnold  y.  U. 
S.y  supra  ;  Malhry  y.  Hiles,  supra.  And  yet  the  general  and  now 
prevailing  rule  is  that  where  the  computation  of  time,  as  prescribed 
in  statutes,  is  to  be  made  from  an  act  done,  the  first  day  —  that  on 
which  the  act  is  done — is  to  be  excluded.  Sedg.  Stat.  Law,  356; 
Smith  Com.,  §  610;  Bigelow  y.  Willson,  1  Pick.  485.  * 

How  this  rule- is  to  be  reconciled  with  that  suggested  in  Arnold 
y.  U.  S.  sxiA  Malhry  y.  HileSt  supra,  we  haye  never  been  able 
clearly  to  understand.  It  may  well  be  doubted  whether  any  inflex- 
ible rule  can  be  laid  down  as  of  universal  application  to  all  classes 
of  cases.  The  word  ''from"  may  in  vulgar  use,  and  even  in  strict 
propriety  of  language,  mean  either  "inclusive"  or  "exclusive." 
It  must  always  depend  upon  the  context  and  subject-matter  whether 
it  shall  be  inclusive  or  exclusive  of  the  terminus  a  quo.  Pugh  v. 
Duke  of  Lesds,  Cowp.  714,  719.  It  seems  to  us  that  the  words 
"  from  and  after,"  as  used  by  the  legislature  in  this  connection,  are 
words  of  exclusion.  And  if  a  day  is  to  be  deemed  an  indivisible 
point  of  time,  and  in  accordance  with  the  general  rule,  fractions 
of  a  day  disregarded,  it  logically  follows  that  the  day  of  the  pass- 
age of  the  act  should  be  excluded.  The  expressions  "from  its 
passage"  and  "from  the  day  of  its  passage,"  like  the  expressiouB 
from  the  ''date"  and  "from  the  day  of  the  date," are  synonymous 
(Bigelow  v.  Willson,  supra;  Pugh  v.  Duke  of  Leeds,  supra)',  and 
if  a  day  is  an  indivisible  point  of  time,  there  can  be  no  distinction 
between  a  computation  from  au  act  done  and  a  computation  from 
the  day  on  which  the  act  was  done. 

It  therefore  seems  to  us  that  when  a  legislature  declare  that  an 
act  shall  take  effect  "from  and  after  its  passage/'  or  "from  and 
after  the  day  of  its  passage,"  it  may  be  fairly  presumed  that  they 
use  these  terms  as  exclusive  of  the  day  of  the  passage  of  the  act. 
This  furnishes  a  certain  and  convenient  rule,  which  avoids  serious 
practical  difiSculties  resulting  from  holding  that  the  day  of  the 
passage  of  the  act  is  to  be  included.  Some  of  the  authorities 
which  hold  that  such  a  statute  takes  effect  on  the  day  of  its  pass- 
age, take  the  position  that  it  is  to  be  deemed  in  force  from  the  ear- 
liest moment  of  that  day,  and  that  any  inquiry  as  to  the  exact  hour 
of  its  passage  is  inadmissible.  In  Matter  of  Welman,  20  Vt.  654; 
Mallory  v.  Hiles,  supra.     But  it  would  seem  wrong  in  principle 
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that  laws  designed  as  rules  of  conduct  should  be,  by  a  mere  legal 
fiction,  made  retroactive,  even  for  a  fraction  of  a  day.  To  avoid 
this  result  the  tendency  now  is  to  hold  that  the  statute  takes  effect 
only  from  the  exact  moment  of  its  approval,  and  that  when  neces- 
sary to  determine  conflicting  rights,  courts  of  justice  will  inquire 
as  to  the  exact  hour  of  its  passage.  In  Matter  of  RichardMn,  i 
Story,  571 ;  People  v.  Clark,  eupra ;  Louiwille  v.  Savings  Bank, 
104  U.  S.  469. 

The  objection  to  this  is  that  while  all  right  in  theory,  it  is  diffi- 
cult of  application  in  practice.  There  is  usually  no  satisfactory 
means  of  ascertaining  the  exact  hour  at  which  the  executive  ap- 
proved any  given  statute.  The  question  must  generally  be  decided 
on  mere  conjecture,  or  by  indulging  in  presumptions,  as  in  Ken-' 
nedy  v.  Palmer,  6  Oray,  316.  It  certainly  does  not  seem  fit  or 
proper  that  the  time  of  the  commencement  of  a  law,  whenever  the 
question  arises,  should  be  left  to  depend  upon  the  uncertainty  of 
parol  proof,  or  upon  any  thing  extrinsic  to  the  law  itself  and  the 
authenticated  recorded  proceeding  in  passing  it.  By  excluding  the 
day  of  the  passage  of  the  act,  and  holding  that  it  takes  effect  at  the 
beginning  of  the  following  day,  all  these  practical  difficulties  are 
avoided,  and  a  rule  established  which  is  not  only  certam  and  con- 
venient, but  as  we  think,  entirely  in  accord  with  recognized  canons 
of  construction.  It  is  also  in  harmony  with  the  usual  method  of 
computing  time  in  other  cases.  We  therefore  see  no  good  reason 
for  receding  from  the  rule  laid  down  in  Duncan  v.  Cobb,  supra. 

It  is  not  necessary  to  consider  whether  the  legislature  could,  by 
making  this  statute  retroactive,  have  affected  attachment  liens  ac- 
quired prior  to  its  passage.  It  is  sufficient  here  to  say  that  statutes 
are  not  to  be  construed  as  retroactive  unless  by  their  language  it 
dearly  appears  that  they  were  so  intended  to  be.  No  such  intent 
appears  from  the  language  of  this  act. 

Order  roversed. 
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(86MiDD.808.) 

Deed — reierujttiionfor  tireet. 

A  wmmntj  deed  granted  a  parallelogram  of  land,  nine  chains  and  ninety-six 
links  long,  bj  five  chains  and  two  links  wide,  "  containing  five  acres,  *  * 
*  *  *  reserving  from  said  grant  a  strip  thirty-three  feet  in  width,  on  the 
sooth  side  of  said  tract  for  a  pablic  street.'*  HMt  that  the  fee  of  the  thirty- 
three  feet  strip  passed  to  the  grantee. 

EJECTMENT.    The  head-note  states  the  point.    The  defendant 
had  jiidfipment  below. 

Shav)  &  Cray^  for  appellant. 

Hart  &  Brewery  for  respondents. 

Berby,  J.  The  warranty  deed  inyolyed  in  this  oase  granted  and 
conveyed  ''  all  tiie  following  described  piece  or  parcel  of  land,  *  *  * 
viz.:  Beginning  at  the  north-east  comer  of  seoftion  thirty-four; 
*  *  *  *  thence  westerly^  on  the  section-line,  nine  chains  and 
ninety-six  links;  thence  soatherly  five  chains  and  two  links;  thence 
easterly  nine  chains  and  ninety-six  links;  thence  northerly  five 
chains  and  two  links,  to  the  place  of  beginning,  containing  five 
acres;  *  *  *  reserving  from  said  grant  a  strip  thirty-three  feet 
in  width,  on  the  south  side  of  said  tract  for  a  public  street,  and  a 
strip  thirty-three  feet  in  width  on  the  east  side,  which  is  now  used 
and  occupied  as  a  public  road  and  highway."  The  parallelogram  of 
land  thus  described,  nine  chains  and  ninety-six  links  by  five  chains 
and  two  links,  contains  just  five  acres,  the  quantity  specified  in  the 
deed.  The  description  is  precisely  that  which  is  appropriate  to  the 
conveyance  of  the  entire  five-acre  tract;  whereas,  if  the  intention 
had  been  to  exclude  from  the  grant  a  strip  thirty-three  feet  wide 
off  of  the  south  side  of  the  five-acre  tract,  then  inasmuch  as  the  de- 
scription is  by  distances,  or  dimensions  of  length  and  width,  the 
more  obvious,  simple  and  natural  way  of  exclusion  would  have  been 
to  describe  the  tract  intended  to  be  conveyed  as  being  thirty-three 
feet  narrower  than  the  tract  in  fact  described,  that  is  to  say,  as 
being  four  chains  and  fifty-two  links,  instead  of  five  chains  two 

links  in  width. 
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It  is  difficult  to  see  why,  when  he  had  adopted  the  plan  of  de- 
scribing the  property  by  its  width  in  chains  and  links,  the  grantor 
should  have  specified  a  width  greater  than  the  actual  width  of  the 
premises  which  he  intended  to  conyey,  or  why  he  should  have  em- 
braced in  the  specified  width  thirty-three  feet  more  than  he  intended 
to  convey,  simply  for  the  purpose  of  taking  it  out  again.  The  ob- 
Tions  and  natural  construction  is  that  he  meant  to  convey  all  that 
he  described  as  a  five-acre  tract,  nine  chains  ninety-six  links  long, 
by  five  chains  two  links  wide. 

This  being  the  apparent  intention  of  the  grantor  in  his  descrip- 
tion of  the  five-acre  tract,  how  is  it  affected  by  the  so-called  reser- 
vation ?  Certainly  that  does  not  operate  to  except  from  the  tract 
the  fee  of  the  thirty-three  feet  strip  on  the  south  side,  for  this 
would  be  inconsistent  with  the  intention  mentioned  (if  not  repug- 
nant and  therefore  void),  but  to  reserve  an  easement  of  right  of  way 
for  a  public  street  in  and  over  the  strip.  As  it  did  not  except  the 
fee,  and  the  strip  had  never  been  used  as  a  street,  and  no  street  bad 
ever  been  laid  out  or  opened  upon  it  at  the  time  of  the  grant,  the 
so-called  reservation  was  not,  strictly  speaking,  an  exception  of  any 
thing,  for  an  exception  is  of  a  part  of  the  thing  granted,  a!nd  of 
something  in  esse  at  the  time  of  the.grant.  A  reservation  is  defined 
to  be  something  newly  created  or  reserved  out  of  the  thing  granted, 
that  was  not  in  esse  before,  as  for  instance  an  easement  ffurd  v. 
Curiis,  7  Mete.  94;  Winthrop  v.  Fairbanks,  41  Me.  307;  Boone 
Beal  Prop.,  §  303.  So  that  although  the  terms  **  exception  "  and 
^*  reservation "  are  often  used  indiscriminately,  and  the  difference 
between  them  is  in  particular  cases  sometimes  obscure  and  uncer- 
tain {Bofoen  v.  Conner ,  6  Gush.  132,  and  cases  ffiipra;  Roberts  v. 
Robertson,  53  Vt.  690;  s.  c,  38  Am.  Bep.  710),  the  so-called  '' re- 
serving''  of  the  thirty-three  feet  strip  in  this  case,  ''for  a  public 
street,''  would  be  a  reservation  proper  (if  any  thing),  as  distin- 
guished from  an  exception,  properly  so  called.  And  right  here, 
and  upon  this  point,  it  is  important  to  observe  that  the  strip  is  re- 
served *'  for  a  public  street."  If  the  grantor  intended  to  except  the 
fee  of  the  strip  from  the  grant,  his  intention  was  not  expressed. 
The  strip  is  '^ reserved"  for  a  public  street,  and  for  nothing  else. 
This  does  not  require  the  exclusion  of  the  fee  of  the  strip  from  the 
grant,  but  only  an  easement;  and  upon  the  principle  that,  a  grant- 
or's deed  is  to  be  taken  most  strongly  against  himself,  no  Buch  ex- 
clusion of  the  fee  is  to  be  implied. 
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Our  construction  of  the  deed  then  is  that  it  passed  to  the  grantee 
the  fee  of  the  whole  of  the  fiye-acie  tract.  Peek  y.  Smith,  1  Oonn. 
J 03;  8.  0.,  6  Ahl  Dec.  216;  Richardson  y.  Palmer,  38  N.  H.  212; 
Tiittle  y.  Walker,  46  He.  280;  Kuhn  y.  Fametaorih,  69  Me.  404; 
Hays  y.  Askew,  5  Jones  Law,  63;  Oity  of  dneinnaii  y.  Newell, 
7  Ohio  St  37. 

Whether  the  resenration  was  of  no  effect,  because  it  was  to  a 
stranger,  and  not  to  the  grantor,  as  held  according  to  the  old  com- 
mon law  (Hornbeck  y.  Wesibrook,  9  Johns.  73),  or  whether  it  is 
yalid  in  fayor  of  the  public,  as  appears  to  be  held  or  intimated  in 
Tufile  y.  Walker  and  City  of  Oincinnati  y.  Newell,  supra,  is  a  ques- 
tion with  which  the  case  at  bar  would  appear  to  haye  no  particular 
concern.  Order  affirmed. 


HOBBISOH  y.  POBTBE. 

(85  BCInn.  4flS.) 

JBMdenee — handtoriting  —  campari$an  of  handi» 

XTpon  an  issue  as  to  the  genuineness  of  a  handwriting,  other  instruments  ad- 
mitted to  be  genuine,  but  not  otherwise  relevant,  may  be  received  in  evi- 
dence for  the  purpose  of  comparison.* 

ACTION  to  determine  claims  to  land.     The  head-note  states  the 
point.     The  plaintiff  had  judgment  below. 

P.  M.  Babeock,  for  appellant. 

John  D.  Howe  and  S.  L.  Perrin,  for  respondents. 

D1CKIK8OV,  J.  The  defendant,  the  railroad  corporation,  has  title 
to  the  land  in  controversy  through  a  chain  of  conyeyances  running 
back  to  the  plaintiff,  if  in  fact  the  plaintiff  executed  a  certain  deed 
of  conveyance  in  the  year  1860,  the  execution  of  which  the  plaintiff 
disputes.  The  court  found  that  it  had  been  executed  by  her.  The 
first  point  to  be  considered  arises  upon  the  admission  in  evidence  of 
an  instrument  (Exhibit  T)  containing  a  signature  of  the  plaintiff 
admitted  to  be  genuine,  to  enable  a  comparison  to  be  made  between 
that  signature  and  the  disputed  signature  in  issue,  Exhibit  Y  being 
not  otherwise  releyant  to  the  issue.    Expert  witnesses  were  allowed 

•See  Benedia  v.  Flaniffan  (18  8.  C.  506),  44  Am.  Rep.  588. 
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to  give  their  opinions,  based  apon  such  comparison.  Upon  the 
question  thus  presented,  as  to  whether  a  writing,  admitted  to  be  in 
the  hand  of  the  person  whose  signature  is  in  issue,  may  be  received 
in  evidence  for  the  purpose  of  comparison,  the  authorities  are  so  at 
variance  that  we  are  at  liberty  to  adopt  the  rule  of  evidence  which 
seems  to  be  most  consistent  with  reason  and  conducive  to  the  best 
results.  At  common  l%w,  and  generally  in  the  United  States,  it 
has  been  the  rule  that  where  other  writings,  admitted  to  be  genuine, 
ikre  already  in  evidence  for  other  purposes  in  the  case,  comparison 
may  be  made  between  such  writings  and  the  instrument  in  ques- 
tion. If  such  a  comparison  is  conducive  to  the  ends  of  truth  and 
is  allowable,  there  would  seem  to  be  but  little  reason  for  refusing 
to  allow  a  comparison  with  other  writings  admitted  to  be  genuine, 
although  not  in  evidence  for  other  purposes. 

The  objections  which  have  been  urged  to  receiving  other  instru- 
ments for  the  purpose  of  comparison  have  been  the  multiplying  of 
•collateral  issues ;  the  danger  of  fraud  or  unfairness  in  selecting 
instruments  for  that  purpose,  from  the  fact  that  handwriting  is  not 
always  the  same,  and  is  affected  by  age,  and  by  the  various  circum- 
.stances  which  may  attend  the  writing,  and  the  surprise  to  which  a 
party  against  whom  such  evidence  is  produced  may  be  subjected. 
When  the  writings  presented. are  admitted  to  be  genuine,  so  that 
collateral  issues  are  not  likely  to  arise,  nor  the  adverse  party  to  be 
surprised  by  evidence  which  he  is  unable  to  meet,  these  objections 
fieem  to  us  to  be  insufficient  as  reasons  for  excluding  the  evidence. 
If  such  evidence  has  apparent  and  direct  probative  force,  it  should 
not  be  excluded  unless  for  substantial  reasons.  In  general,  and 
f|-om  necessity,  the  authenticity  of  handwriting  must  be  subject  to 
proof  by  comparison  of  some  sort,  or  by  testimony  which  is  based 
upon  comparison,  between  the  writing  in  question  and  that  which 
is  in  some  manner  recognized  or  shown  to  be  genuine.  This  is 
everywhere  allowed,  through  the  opinion  of  witnesses  who  have 
acquired  a  knowledge,  more  or  less  complete,  of  the  handwriting 
•of  a  person,  as  by  having  seen  him  write,  or  from  acquaintance 
with  papers  authenticated  as  genuine.  In  such  cases  the  concep- 
tion of  the  handwriting  retained  in  the  mind  of  the  witness  be- 
comes a  standard  for  comparison,  by  reference  to  which  his  opinion 
is  formed  and  given  in  evidence.  It  would  seem  that  a  standard 
generally  not  less  satisfactory  and  Yery  often  much  more  satisfac- 
tory, is  afforded  by  the  opportunity  for  examining,  side  by  side,  the 
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writing  in  dispute  and  other  writings  of  anqnesiioned  authenticity; 
and  thisy  we  think,  is  in  aocordance  with  the  common  judgment 
and  experience  of  men. 

The  evils  that  may  be  suggested  as  likely  to  arise  from  the  selec- 
tion of  particular  writings  for  the  purposes  of  comparison  may  be 
left,  as  all  unfair  or  misleading  evidence  must  be,  to  be  corrected 
by  other  evidence,  and  by  the  intelligent  judgment  of  the  court  or 
jury.  In  our  opinion,  such  evidence  is  conducive  to  the  intelligent 
ascertaining  of  the  truth,  and  the  receiving  of  it  in  this  case  was 
not  error.  We  cite  authorities  sustaining  this  view,  some  of  which 
go  further  in  this  direction  than  does  our  present  decision.  Tyler 
V.  Todd,  36  Conn.  218;  Moody  v.  Howell,  17  Pick.  490;  8.  c,  %^ 
Am.  Dec.  317;  State  v.  Hastings,  53  IT.  H.  452;  Adams  v.  Field, 
21  Vt  256;  State  v.  Ward,  39  Vt.  225;  Farmers'  Bank  v.  White- 
hill,  10  Serg.  &  B.  110;  Travis  v.  Brown,  43  Penn.  St.  9;  Chance^ 
V.  Indinnopolis  di  W.  O.  B.  Co.,  32  Ind.  472;  Maconiber  v.  Scotty 
10  Kans.  335;  Wilson  v.  Beauchamp,  50  Miss.  24. 

[Minor  points  omitted.]  Order  affirmed. 


Olsok  v.  St.  Paul  Fibe  akd  Mabinb  Iksubangb  Oompaity. 

(B6  HIdd.  432.) 

Insurance  —  "  ecmtiguous** 
A  Imilding  twentj-five  feet  from  another  ia  not  "  contigraons  "  to  it. 

ACTION  on  afire  insurance  policy.     The  opinion  states  the  oase.^ 
The  plaintiff  had  judgment  below. 

lAisk  di  Bunn,  for  appellant. 

Cross,  Hieks  S  Carhton,  for  respondent. 

Vandbbbusgh^  J.  The  defendant  seeks  to  defaftt  a  recovery  in 
this  action,  on  account  of  a  breach  of  one  of  the  conditions  in  a 
policy  of  insurance  issued  upon  the  dwelling-house  of  plaintiff^ 
which  runs  as  follows:  '*  If  the  risk  shall  be  increased  by  the  erec- 
tion or  use  of  any  building  contiguous  thereto  *  *  *  without 
the  consent  of  this  company  indorsed  thereon,  then  and  in  every 
such  case,  this  policy  shall  be  null  and  void.''    In  respect  to  uii 
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Alleged  breach  of  this  condition,  the  court  finds,  that  sabseqaent  to 
the  issaance  of  the  policy,  a  cooper-shop  was  erected  and  operated 
at  a  distance  of  twenty-five  feet  from  the  building  insured,  and  that 
the  risk  was  thereby  greatly  increased,  and  that  the  loss  in  question 
resulted  from  fire  commanicated  from  such  shop,  and  that  the 
defendant  never  consented  to  the  erection  of  the  shop,  and  received 
no  notice  thereof  from  the  plaintiff.  It  further  appears  that  the 
plaintiff  did  not  own  the  land  upon  which  the  shop  was  built,  and 
that  a  strip  of  land  ten  feet  in  width  between  the  insured  property 
and  the  shop  was  owned  by  a  stranger. 

The  increased  risk  does  not  appear  to  be  due  to  any  act  of  the 
assured,  and  the  condition  under  consideration  avoided  the  policy 
only  for  increased  risk  caused  by  the  erection  of  a  building  con- 
tiguous to  the  insured  property.  In  the  judgment  of  the  trial  court 
the  shop  was  not  contiguous  to  the  dwelling  insured,  under  a  proper 
interpretation  of  the  terms  of  the  policy.  This  construction  is,  we 
think,  the  correct  one.  It  may  be  that  the  insurance  company 
intended,  by  the  language  used,  to  include  a  case  like  this,  because 
the  new  building  was  sufficiently  near  to  greatly  increase  the  hazard 
to  the  insured  dwelling,  though  not  closely  joined  to  it.  It  is  a 
well-settled  rule  of  construction  that  the  language  of  a  condition 
in  a  policy,  being  that  of  the  underwriters,  and  selected  by  them, 
must  be  clear  and  unambiguous,  and  any  doubt  as  to  its  moaning 
must  be  resolved  in  favor  of  the  policy-holder.  Chandler  v.  Si. 
Paul  F.  £  Jf.  Ins.  Co.,  21  Minn.  85;  8.  c,  18  Am.  Rep.  385;  Loy 
V.  Home  Ins.  Co.,  24  Minn.  315;  Oargill  v.  Millers'^  etc^  Ins,  Co., 
33  Minn.  90. 

The  situation  of  the  buildings  in  question  was  not  such  as  to  war- 
rant the  court  in  adjudging  them  to  be  ''  contiguous."  The  term 
must  be  given  its  proper  definition  and  meaning,  as  commonly 
received  and  understood,  to  the  end  that  policy-holders  may  not  be 
misled  or  left  m  doubt  as  to  their  duty.  See  Webst.  Diet.,  **  Con- 
tiguous" and  ^*  Adjacent."  Plaintiff's  building  was  separated  and 
detached  from  other  buildings  when  insured*  It  in  fact  remained 
so  when  destroyed.  But  the  defendant  insists  that  the  term  '*  con- 
tiguous," as  here  used,  does  not  mean  merely  adjoining,  or  in  imme- 
diate proximity,  but  that  it  is  also  applicable  to  objects ''  near  by," 
and  that  upon  the  facts  of  this  case,  it  should  be  held  that  the  shop 
was  su£Bciently  near  to  be  within  the  condition.  This  construction 
is  not  admissible.    The  matter  would  be  left  altogether  too  doubt- 


JULY  TERM,  1886.  335 

Wilson  v.  Dubois. 

fal  and  ambigaous  for  the  protection  of  the  assured.     We  cannot 

hold  that  a  building  twenty-five  or  any  particular  namber  of  feet 

from  a  detached  dwelling  is  contiguous  to  it.     Arkell  y.  Commerce 

Ins.  Co.,  69  N.  Y.  191;  8.  c,  25  Am.  Rep.  168;  -Ht»  v.  ffibernia 

Ins.  Co.,  10  Hun,  26.     If  the  company  intended  to  terminate  the 

policy  in  consequence  of  the  erection  of  a  building  within  a  certain 

distance  of  the  insured  property  without  its  permission,  it  sli^uld 

hare  plainly  so  indicated,  by  defining  the  distance,  or  by  the  tis6%f 

appropriate  terms.  ^'' 

JudgmerU  affirmed. 


WiLsoir  V.  Dubois. 

(85Mino.4n.) 

Blander — of  proper^  —  damagB. 

A  false  and  malicioas  pablication  that  a  horse  was  twentj-one  jeun  old,  when 
the  defendant  knew  him  to  be  onlj  twelve,  is  actionable  on  proof  of  special 
damages,  but  the  loss  of  sale  to  some  particular  person  must  be  averred  and 
proved. 

ACTION  of  slander  of  property.     The  head-note  states  the  case. 
The  defendant  had  judgment  below  on  demurrer. 

C.  H.  Benton,  for  appellant. 

Arthur  D.  Smith,  for  respondent. 

Bebbt,  J.  The  complaint  alleges  that  plaintifi!,  a  horse-dealer, 
owned,  on  January  30,  1886,  and  still  owns,  a  race-horse,  which 
then  was  and  still  is  for  sale;  that  on  that  day  defendant  mali- 
ciously published  in  a  newspaper  (of  large  circulation),  of  which 
he  was  proprietor,  a  statement  that  the  horse  was  twenty-one  years 
old,  when  he  was  not  more  than  twelve  years  old,  as  defendant 
well  knew,  thereby  intending  to  hinder  the  sale  of  the  horse  by 
plaintiff,  to  his  pecuniary  loss  and  damage;  that  at  said  time  plain- 
tiff had  '^a  chance  to  sell,  and  was  negotiating  a  sale''  of  said 
horse  for  $1,000,  and  but  for  said  false  publication  would  have  sold 
him  for  that  sam;  and  that  solely  because  of  said  false  publication, 
"plaintiff  lost  the  chance  to  sell  said  horse;  the  negotiations  ♦  *  * 
"were  broken  off  by  said  parties  who  contemplated  purchasing;  no 
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one  will  pay  for  it  more  than  $500;  and  plaintiff  cannot  sell  his. 
said  horse  for  more  than  $500; "  and  that  plaintiff  has  accordingly 
suffered  damages  in  the  sam  of  $5()0. 

False  and  malicious  statements,  disparaging  an  article  of  property, 
when  followed,  as  a  natural,  reasonable  and  proximate  result,  by 
special  damage  to  the  owner,  are  actionable,  Paul  v»  Halferty,  63 
Penn.  St.  46;  Oott  y.  Puhifer,  122  Mass.  235;  s.  c,  23  Am.  Bep. 
322;  Starkie  Sland.  (Wood's  ed.),  §  136;  Manning  ▼.  Avery,  3  Keb. 
153;  Broom  Com.  (6th  ed.)  761;  Swan  y.  Tappan,  5  Cush.  104; 
Western  C.  M.  Co.  y.  Lawes  C.  M.  Co.,  L.  B.,  9  Exch.  218;  Odgers- 
Lib.  and  Sland.  *145;  Townsh.  Sland.,  §  204. 

Does  the  complaint  state  a  case  under  this  rule  ?  That  the  state- 
ment complained  of  was  false  and  malicious  is  distinctly  ayerred. 
It  was  also  prima  facie  disparaging,  tor  prima  facie,  as  a  matter  of 
common  knowledge,  a  horse  twenty-one  years  of  age  is  less  yalua- 
ble  than  he  is  at  twelye.  The  complaint  also  alleges,  in  effect,  that 
the  plaintiff's  loss  of  sale  of  his  horse  was  the  result  of  the  publica- 
tion; and  there  is  no  diflSculty  in  conceiying  of  a  state  of  facts^^ 
showing  that  the  intending  purchaser  was  influenced  and  led  to  be- 
dine  or  refuse  to  purchase  by  the  publication  complained  of,  and 
hence  no  difSculty  in  conceiying  that  the  failure  to  sell  to  him  may 
•haye  been  a  natural,  reasonable  and  proximate  consequence  of  said 
publication.  But  the  allegation  of  special  damage  is  insufScient. 
The  action  is  in  the  nature  of  one  for  slander  of  title  (  Western  (7. 
M.  Co.  y.  Lawes  C.  M.  Co.,  L.  B.,  9  Exch.  218),  and  hence  it  is. 
not  the  ordinary  action  for  slander,  properly  so  called,  ''  but  an 
action  on  the  case  for  special  damages  sustained  by  reason  of  the 
speaking"  complained  of.  1  Wms.  Saund.  243^,  note  n;  Malachy 
y.  Soper,  3  Bing.  N.  0.  371;  Brook  y.  Rawl,  4  Exch.  521,  Special 
damages  are  therefore  of  the  gist  of  the  action.  WethsreU  y.  Clerk- 
son,  12  Mod.  597.  Without  them  the  action  cannot  be  maintained, 
and  therefore  a  complaint  failing  to  allege  them  fails  to  allege  a^ 
cause  of  action.  Starkie  Sland.  212;  Wetherell  y.  Clerkson,  sUpra; 
Cook  y.  Cook,  100  Mass.  194. 

Where  loss  of  sale  of  a  thing  disparaged  is  claimed  and  relied  on 
as  special  damages  occasioned  by  the  disparagement,  it  is  indispen- 
sable to  allege  and  show  a  loss  of  sale  to  some  particular  person, 
for  the  loss  of  a  sale  to  some  particular  person  is  the  special  dam- 
age, and  of  the  gist  and  substance  of  the  action.  1  Bolle  Abr.  58; 
Manning  y.  Avery,  3  Keb.  153;  Tasburgh  y.  Day,  Cro.  Jac.  484;, 
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Bvans  t.  Harlow,  5  Q.  B.  624;  Tobias  v.  Harland,  4  Wend.  537; 
Kendall  t.  Stones  5  N.  Y.  14;  Bwan  y.  Tappan,  5  Onsh.  104;  Lin- 
den V.  Oraham,  1  Daer,  670;  Hartley  y.  Harringy  8  T.  R.  130; 
HaUorh  T.  MiUer,  2  Barb.  630;  Malachy  y.  /Sicjptfr,  «tfpra  ;  Aehford 
Y.  Cfto/rf«,  20  U.  C.  0.  P.  471;  3  Suth.  Dam.  674;  Stieibeling  v. 
Lockhaus,  21  Han^  457;  Cramer  y.  Oullinane,  2  McArthur,  197; 
Bergmann  y.  c/otim,  94  N.  Y.  51;  Bassell  y.  Elmore,  48  N.  Y.  561; 
(%oA?.Y.  (7oo;i;,  100  Mass.  194;  Pollard  y.  Xyon,  91  U.  S.  225;  Odgen 
Libel  and  Sland.  313;  Starkie  Sland.  (Wood's  ed.),  §  136;  WethereU 
Y.  Clerkson,  supra;  Swan  y.  Tappan,  supra;  Pautt  v,  Hafferiy, 
supra;  Ooti  y.  Pulsifer,  supra;  and  see  declarations  or  complaints 
in  many  of  the  foregoing  cases,  especially  the  two  last  cited. 

The  mle  is  not  technical,  but  substantial.  It  imposes  no  hard* 
ship  upon  the  plaintiff.  If  there  is  a  person  to  whom  a  sale  could 
haYe  been  made,  in  the  absence  of  the  disparagement,  he  can  be 
named,  so  as  to  inform  defendant  of  the  particular  charge  of  dam- 
age which  he  is  required  to  meet.  WethereU  y.  Olerkson,  supra. 
If  there  is  no  such  person,  there  is  no  cause  of  action;  and  it  fol- 
lows that  the  failure  to  name  the  particular  person  or  persons  to 
whom  a  sale  could  haYe  been  effected,  if  it  had  not  been  preYented 
by  the  disparagement,  does  not  present  a  case  of  mere  indefinite- 
ness,  but  of  total  absence  of  an  allegation  essential  to  the  state- 
ment of  a  cause  of  action,  a  lack  of  substance,  not  of  form 
{Oook  Y.  Cook,  supra;  Pollard  y.  Xyon,  supra),  and  therefore  a 
case  for  a  demurrer,  rather  than  for  a  motion  to  make  more  definite 
and  certain.     Pom.  Bem.,  §  549. 

Order  aflbmed,  and  case  remanded  for  further  prooeedingB 


EXBBSON  Y.  PbTBLSB. 
(85  Minn,  tfl.) 

JtegUgenee — ir^wy  to  ehOd  hy  ears  in  grading  strset, 

Tke  defendant,  a  oontnetor  for  grading  a  city  street,  emplojed  eafs  in  tnna. 
porting  earth  in  that  work.  A  young  child  climbed  upon  ooe  of  the  can  to 
ride,  and  Jnmped  or  fell  off  and  was  killed.  Hdd,  that  the  defendant  was 
boand  only  to  ordinaiy  care ;  was  not  boond  to  keep  a  watchman  to  proYent 
■neh  oocurrenoes,  and  was  not  liable.* 

•See  QfmM  Y.  Lowett,  ante,  102,  and  note,  iM. 
VOL.LIX  — 43 
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ACTION  for  death  of  plaintifTs  son  by  negligence.     The  opinion 
states  the  case.     The  appeal  was  from  an  order  setting  aside 
a  verdict  for  plaintiff  and  granting  a  new  trial. 

Erwin,  Ryan  <&  Ivss,  for  appellant. 

W.  E.  Hale,  for  respondent. 

Vandbxburoh,  J.  This  action  is  brought  to  recoyer  damages 
for  personal  injuries  resulting  in  the  death  of  the  plaintiffs  son, 
alleged  to  have  been  caused  by  the  defendant's  negligence.  At  the 
time  of  the  accident,  and  for  several  months  previous  thereto,  the 
defendant  was  engaged,  under  a  contract  between  himself  and  the 
municipal  authorities  of  the  city  of  St.  Paul,'  in  grading  L'Orient 
street,  in  that  city,  and  in  so  doing  was  required  to  excavate  that 
portion  of  the  street  north  of  Olencoe  street,  which  it  crosses,  includ- 
ing Mt.  Airy  street,  which  connects  with  it  on  an  elevated  ground. 
The  earth  so  excavated  was  transported  by  small  portable  dump 
cars.  There  was  a  double  track  laid  in  the  street,  and  the  ascent 
from  Olencoe  street  to  Mt.  Airy  street  was  such  that  the  momentum 
of  the  loaded  cars  in  their  descent  was  sufficient  to  draw  the  empty 
cars  back  upon  the  opposite  track,  t-o  be  reloaded.  The  descending 
loaded  cars  were  let  down,  four  at  a  time,  by  a  wire  cable  controlled 
by  a  ''  man  with  a  brake ''  at  the  junction  of  Mt.  Airy  street.  The 
cars  were  stopped  near  Olencoe  street,  where  the  cable  was  un- 
hitched by  the  person  in  charge  at  the  lower  end  of  the  line,  and 
were  propelled  by  hand-power  slowly  for  a  short  distance,  and  were- 
then  hauled  by  horses  to  the  dumping  place,  a  considerable  dis- 
tance north  of  Olencoe  street.  The  business  appeara  to  have  been 
managed  in  the  usual  way  at  the  time  of  the  accident.  The  boy 
who  was  kilUed  was  five  years  old.  Without  the  knowledge  of  his 
mother,  in  whose  care  he  was,  he  accompanied  his  sister,  who  was 
ten  or  eleven  years  of  age,  into  the  street,  and  coming  to  L'Orient 
street,  they  climbed  upon  the  bumper  in  front  of  one  of  the  loaded 
cars,  then  at  or  near  Olencoe  street,  to  ride.  The  cars  were  started, 
and  before  they  stopped  the  girl  jumped  off,  and  then  the  boy 
either  jumped  or  fell  off,  and  was  killed.  It  does  not  appear  that 
the  children  were  seen  by  any  of  defendant's  employees  in  time  to 
have  prevented  the  accident,  or  that  there  was  any  negligence  in 
the  management  of  the  cars  or  in  conducting  the  business.  De- 
fendant's employees  had  been  previously  annoyed  by  the  presence  of 
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boys  from  the  vicinity  seeking  to  ride  on  the  loaded  cars  as  they 
descended  the  hill  to  Qlencoe  street,  and  he  had  given  orders  to 
them  not  to  allow  any  one  to  ride  on  the  cars,  and  residents  in  the 
neighborhood  had  been  warned  not  to  allow  their  children  to  do 
so.  These  children  had  been  particularly  warned  and  cautioned 
nou  to  go  near  these  cars.  No  previous  accident  of  the  kind  had 
occurred.  The  only  ground  upon  which  negligence  is  predicated  in 
this  case,  as  we  understand  it,  is  the  failure  of  the  defendant  to 
provide  better  police  supervision  of  the  movement  of  the  cars  in 
order  to  prevent  children  from  boarding  them  under  the  temptation 
to  ride. 

It  is  urged  by  counsel  for  the  plaintiff,  that  if  the  children  had 
understood  that  there  was  a  watchman  there  whose  special  business 
it  was  to  keep  them  off,  they  would  not  have  attempted  to  get  on 
the  oars,  and  that  the  mere  fact  that  the  men  who  were  engaged 
about  the  work  ordered  them  off  when  they  were  seen,  their  atten- 
tion being  occupied  with  their  employment,  only  sharpened  the 
impulses  of  the  children  to  ride  when  they  were  not  observed. 
But  we  do  not  think  that  the  law  required  the  defendant,  under 
the  circumstances,  to  provide  police  supervision  to  keep  off  intruders 
or  trespassers  from  these  cars,  whether  children  or  adults.  He  was 
engaged  in  improving  the  street,  and  his  cars  and  track  were  law 
fully  in  it  for  such  purpose.  For  aught  that  appears,  the  cars  were 
properly  constructed  and  carefully  managed.  The  nature  of  the 
work,  and  character  of  the  cars,  and  manner  in  which  they  were 
operated,  were  patent  There  was  no  danger  to  persons  crossing 
the  street,  and  no  warning  of  their  approach  was  needed.  We  dis- 
cover no  evidence  in  the  case  tending  to  prove  negligence  on  the 
part  of  the  defendant  in  conducting  this  work.  Defendant's  man- 
agement, and  all  the  arrangements  for  moving  these  cars,  were 
reasonably  safe  as  respects  danger  to  persons  using  ordinary  care. 
This  was  the  measure  of  defendant's  duty.  Oavin  y.  Oity  of 
ChxcagOy  97  IlL  66, 71;  Hestonville  Pass.  By.  Co.  v.  Connelly  88  Penn. 
St.  520;  &  c,  32  Am.  Rep.  472;  Gillespie  v.  McOotoan,  100  Pemu 
St.  144,  150, 151;  s.  c,  45  Am.  Rep.  365.  Where  there  is  no  neg- 
ligence, the  incapacity  of  a  child  who  happens  to  be  injured  cannot 
create  any  liability.  Kay  v.  Penn.  R.  Oo.y  65  Penn.  St.  269,  276. 
The  bnrden  rested  on  the  plaintiff  to  establish  defendant's  negli- 
gence, and  it  is  not  claimed  that  there  was  any,  unless  the  failure 
to  employ  snfScient  help  to  watch  and  keep  children  away  was 
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such.     Bnt  tlie  duty  which  defendant  owed  these  children  was  not 

to  keep  constant  watch,  or  to  use  extraordinary  care  to  prevent 

their  approach,  but  when  discoTered  in  the  exercise  of  ordinary 

care,  to  use  proper  diligence  to  prevent  any  injury  to  them. 

Seheffler  v.  Jliinu.  d  St.  L.  By.  Co.,  32  Minn.  518. 

K$ffe  V.  Mil  &  St.  Paul  Ry.  .Co.,  21  Minn.  207;  s.  c,  18  Am. 

Bep.  393,  is  invoked  by  plaintiff  in  support  of  his  position.     The 

defendant  in  that  case  was  held  guilty  of  negligence  in  leaving  a 

turn-table  unfastened,  because  it  was  a  place  where  children  were 

induced  to  amuse  themselves  by  putting  it  in  motion  when  not 

fastened.     The  premises  were  such  as  to  invite  their  presence,  and 

the  danger  was  not  apparent,  but  concealed.     But  in  Kohti  v. 

Minn,  di  St.  L.  Ry.  Co.,  32  Minn.  133,  where  a  child  of  eight  years 

went  on  a  turn-table  to  play,  and  displaced  the  fastening  himself, 

which  was  of  the  ordinary  kind,  and  put  the  table  in  motion  and 

was  injured,  the  company  was  held  not  liable,  because  they  had 

used  reasonable  care,  and  they  owed  no  further  duty  to  any  one  in 

the  premises. 

Order  affirmed. 

FoLLKAir  Y.  OrrT  of  Milwaukib. 

(Vmidii.  m.) 

NegUgenioe'^impuiaNs—of  driver  of  private  carriage. 
QTTFFIOIENTLY  reported,  67  Am.  Bep.  488. 
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OlBJDl.lOBJ 
Damag€9  — fiUure  —  emineni  domain, 

Vbero  adjoining  lots  are  Injared  bj  the  oonstraction  and  operation  of  a  rail* 
road  in  a  city  street,  the  right  of  action  vests  in  the  owner  of  the  lots  at  the 
time  of  the  oonstraction,  and  a  subsequent  grantee  cannot  recorer  for  injury 
by  the  proper  use  and  operation  of  the  railroad.    {See  note,  p,  851.) 

ACTION  for  nuisance.     The  opinion  states  the  case.    The  phun- 
ti£E  had  judgment  below. 

William  Armstrong,  for  appellant 

H.  0.  McDaid,  for  appellee. 

Sheldon,  J.  This  was  an  action  on  the  case  brought  by  Adolph 
Loeb  against  the  Chicago  and  Eastern  Illinois  Railroad  Company, 
on  June  9,  1880,  in  the  Superior  Court  of  Cook  county,  to  recoyer 
damages  sustained  from  the  operation  of  defendant's  railroad  by 
throwing  smoke,  cinders  and  ashes  upon  plaintiffs  premises.  Upon 
a  trial  by  the  court,  without  a  jury,  there  was  judgment  for  the 
plaintiff  for  $1,200,  which  was  affirmed  by  the  Appellate  Court  for 
the  first  district,  and  the  defendant  appealed  further  to  this  court. 

The  declaration  avers,  that  plaintiff  was  the  owner  of  three  cer- 
tain lots  in  Chicago,  with  the  buildings  thereon,  which  were  used. 


342  ILLINOIS, 


Chicago  and  Eastern  Railroad  Companj  v.  Loeb. 

for  dwelliDg8»  and  that  defendant  wrongfully  and  nnjustly  main- 
tained and  operated  near  by  plaintiff's  property  divers  railway  tracks 
and  switches  upon  the  streets  within  ten  feet  of  the  property; 
**  that  steam  engines  have  passed  and  repassed  along  the  property, 
and  in  doing  so  have  unlawfully  and  unjustly  caused  to  be  thrown 
and  deposited  in  and  upon  plaintiff's  property  large  quantities  of 
smoke,  cinders,  dust,  soot,  ashes,  sparks  of  fire  and  other  substances* 
and  in  operating  the  same  they  greatly  disturbed  and  vibrated  the 
buildings;  that  by  reason  of  the  close  proximity  to  said  premises, 
the  defendant  has  constantly  thrown  and  deposited  upon  plaintiff's 
property  smoke,  cinders,  soot,  dust  and  ashes,  and  other  substances, 
which  greatly  damaged  the  same  and  depreciated  the  value  of  the 
property."  There  were  two  pleas  —  the  general  issue,  and  the  stat- 
ute of  limitations  of  five  years. 

The  following  facts  appear:  The  Chicago,  Danville  and  Vincen- 
nes  Railroad  Company  was  created  by  a  private  charter  February 
16,  1865,  and  during  the  year  1872,  under  its  charter  and  the  per- 
mission of  an  ordinance  of  the  city  of  Chicago,  it  built  a  railroad 
on  the  west  side  and  on  one  of  the  public  streets.  It  used  the  same 
as  a  railroad  until  April,  1877,  when  all  its  property  in  this  State 
was  sold  under  a  mortgage  foreclosure  to  Messrs.  Huidekoper,  Den- 
nison  &  Shannon,  who  afterward  conveyed  the  same  to  the  Chicago 
and  Nashville  Railroad  Company,  which  company  consolidated  with 
the  State  line  and  Covington  Railroad  Company,  creating  the  Chi- 
cago and  Eastern  Illinois  Railroad  Company,  the  defendant.  The 
plaintiff,  during  the  year  1876,  purchased  the  three  lots  in  ques- 
tion, being  seventy-five  feet  on  May  street  and  one  hundred  and 
twenty-five  feet  on  Carroll  avenue,  near  the  said  railroad,  whicli 
railroad  had  been  in  constant  operation  since  1 872,  and  on  the  lots 
there  were  four  tenement-houses  at  the  time  of  his  purchase.  After 
he  purchased  the  lots,  the  plaintiff  purchased  two  more  houses  and 
moved  them  on  the  lots,  making  then  six  houses  on  the  lots.  The 
plaintiff  rented  the  houses  to  tenants,  and  the  same  have,  ever  since 
he  became  the  owner  thereof,  been  occupied  by  his  tenants. 

At  the  trial  the  defendant  submitted  to  the  court  the  following 
proposition  of  law:  ''The  plaintiff  in  this  case  having  purchased 
tlie  property  described  in  the  declaration,  after  the  railroad  was 
built  and  in  operation,  he  cannot  recover  in  this  action  for  the  mat- 
teiB  stated  in  the  declaration,  for  the  reason  that  the  entire  cause 
of  action  for  which  he  is  now  suing  was  in  his  grantor,  and  it  makes 
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no  difference  whether  his  grantor  sued  for  the  same  or  not/'  The 
court  refused  the  proposition,  and  the  defendant  took  exception. 
The  soundness  of  the  aboYe  proposition  is  to  be  considered. 

The  position  taken  by  appellee  is,  that  the  operating  of  the  rail- 
way caused  a  priyate  nuisance  to  his  property;  that  the  construc- 
tion of  the  railroad  was  lawful,  and  produced  no  damage,  but  that 
the  operation  of  the  railroad  was  the  sole  cause  of  the  injury,  and 
that  in  such  case,  where  the  structure  in  itself  does  not  cause  dam- 
age, but  its  use,  then  the  damage  arising  from  its  use  is  the  cause 
of  action;  that  the  grantee  of  premises  upon  which  a  nuisance  is 
erected  is  liable  for  damages  ensuing  from  his  maintenance  of  it, 
because  every  day^s  continuance  of  a  nuisance  is  a  new  nuisance. 

There  is  quite  a  weight  of  authority  to  the  eSect,  that  one  may 
bring  suit  for  the  deterioration  in  value  of  real  property  from  a 
nuisance,  alleging  its  permanency,  and  that  by  such  an  action  the 
plaintiff  consents  to  the  continuance  of  the  nuisance  and  accepts 
the  judgment  recovered  as  a  compensation  therefor,  that  such  re- 
covery will  have  the  effect  to  give  the  defendant  a  permanent  right 
to  do  the  acts  which  constitute  the  nuisance,  as  fully  as  though 
there  had  been  a  condemnation  of  the  property  by  the  exercise  of 
the  power  of  eminent  domain.  Suth.  Dam.,  §  3,  pp.  413,  414.  Thus 
in  E.  X.  A  B.  S.  R.  Co.  v.  Combs,  10  Bush,  393;  s.  c,  19  Am.  Rep. 
€7,  the  action  was  for  the  throwing  of  smoke,  cinders  and  ashes  on 
premises,  and  the  court  in  speaking  of  the  right  to  a  subsequent  re- 
covery, which  was  denied,  say:  "  We  have  heretofore  held  in  actions 
for  injury  to  real  estate  by  trespassers,  that  the  plaintiff  can  only  re- 
cover compensation  for  the  injury  done  up  to  the  commencement  of 
the  action;  but  that  was  in  case  of  injuries  not  continnmg  and  perma^ 
nent  in  their  character.  The  injury  in  this  case,  if  any,  is  permanent 
and  enduring,  and  no  reason  is  perceived  why  a  single  recovery  may 
not  be  had  for  the  whole  injury  to  result  from  the  acts  complained  of.'' 
And  in  J.  M.  dk  1.  R.  Co,  v.  JBsierely  13  Bush,  669,  which  was 
also  an  action  for  the  throwing  of  smoke,  cinders  and  ashes  on  land, 
the  court  say:  By  instituting  this  action  for  damages,  the  lot  owner, 
m  effect,  consents  that  the  railroad  company  may  continue  for  all 
future  time  to  use  the  street  as  it  is  now  using  it,  and  as  consider- 
ation therefor  to  accept  such  judgment  as  may  be  therein  rendered. 
In  C  B.  U.  P.  R.  Co.  V.  Andrews,  26  Earns.  711,  an  action  to 
recover  damages  for  interference  with  an  alley,  it  is  said  by  court, 
upon  this  point:     **  The  plaintiff  has  chosen  to  consider  the  obstruc- 
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tion  o2  the  alley  as  a  permanent  injniy  to  his  lots,  as  a  quasi  con- 
demnation and  permanent  taking  and  appropriation  of  a  certain 
interest  in  his  property.  *  *  *  It  seems  to  ns  that  he  gires  hia 
consent  (that  his  property  shall  be  permanently  appropriated)  when 
he  brings  an  action  for  such  damages.  It  seems  to  ns  that  he  then 
consents  that  the  railroad  company  shall  permanently  appropriate 
his  property  in  the  alley,  for  he  then  brings  his  action  for  damages 
because  of  such  appropriation."  In  fbwh  v.  N,  H.  &  N.  B.  Co,, 
112  Mass.  334;  s.  c,  17  Am.  Bep.  106,  where  the  action  was  for 
damages  caused  by  the  building  of  a  railroad  in  such  a  manner  that 
at  times  the  current  of  a  certain  stream  would  be  thrown  upon  the 
plaintifPs  land,  the  court  say:  ''  And  if  it  (injury)  results  from  a 
cause  which  is  either  permanent  in  its  character,  or  which  is  treated 
as  permanent  by  the  parties,  it  is  proper  that  entire  damages  should 
be  assessed  with  reference  to  past  and  probable  future  injury."  And 
see  Town  of  Troy  v.  Cheshire  R,  Co,,  3  Foster,  83;  Powers  v.  Cittf 
of  Council  Bluffs,  45  Iowa,  652;  s.  c,  24  Am.  Bep.  792;  Kansas 
B.  Co.  y.  Mihlman,  17  Eans.  224. 

It  has  frequently  been  held  by  this  court,  that  in  an  action  brought 
for  deterioration  in  the  yalue  of  real  estate,  from  a  nuisance  of  a  per- 
manent character,  all  damages  for  past  and  future  injury  to  the 
property  may  be  recoyered,  and  that  one  recoyery  in  such  action  will 
be  a  bar  to  all  future  actions  for  the  same  cause.  Ottawa  Gas  Co.  y. 
Graham,  28  III  73;  8.  c,  81  Am.  Dec.  263;  lUinois  Cent  B,  Cb.  y. 
Grabill,  50  111.  242;  Cooper  y.  Bandall,  59  111.  321;  Decatur  Gas  Co. 
y.  HoweU,  92  111.  19;  Chicago  S  Alton  B.  Co.  y.  Maher,  91  111.  312 
The  latter  was  an  action  of  much  the  same  character  as  the  present. 
It  was  an  action  of  trespass  for  damage  to  the  premises  of  an  adjoin- 
ing land  owner,  by  the  construction  and  operation  of  a  draw  railroad 
bridge  across  the  Chicago  riyer,  on  which  plaintiff's  property  abut- 
ted, and  which  was  used  as  dock  property.  After  the  bridge  was 
constructed,  and  had  been  in  operation  for  considerable  time,  Maher, 
who  was  the  owner  when  the  bridge  was  built,  sold  the  premises  to 
the  plaintiff  in  the  suit,  who  was  his  wife.  The  same  question  was 
presented  there  as  here,  whether  the  plamtiff  might  recoyer  for 
damages  she  had  sustained  by  the  continuance  of  the  obstruction 
since  she  purchased.  The  solution  of  the  question  was  found  by 
the  court  in  the  determination  that  the  character  of  the  cause  of 
injury  was  such,  from  its  permanency,  that  one  recoyery  would  be 
a  bar  of  all  future  actions  growing  out  of  the  erection  of  the  struct- 
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me;  that  Maher,  the  original  owner,  might  hare  sued  fbrandrecor- 
ered  all  the  damages  which  were  sustained  bj  the  property  from  the 
erection,  whether  at  the  time  or  in  the  future;  that  that  being  true, 
the  right  of  action  was  in  him  for  a  recoTery  of  sXl  damages  that 
were  or  might  be  caused  bj  the  structure,  and  as  that  right  could 
not  be  transferred  to  his  grantee,  the  plaintiff,  there  was  in  her  no 
right  of  recovery.  The  distinction  which  appellee's  counsel  draws  in 
that  case,  that  it  was  one  of  trespass,  some  piles  in  the  protection  of 
the  bridge  having  been  actually  driven  in  Maher's  laud,  does  not  make 
a  satisfactory  discrimination.  There  is  no  significance  in  that  action 
having  been  one  of  trespass  and  not  case,  as  our  statute  has  abol- 
ished all  distinctions  between  the  actions  of  trespass  and  trespass 
on  the  case.  The  decision  was  not  rested  upon  the  point  of  that 
act  of  trespass  committed  being  the  only  cause  of  action,  but  upon 
the  permanent  character  of  the  structure,  as  giving  a  right  of 
recovery  once  for  all,  and  the  continuance  of  the  obstruction  since 
the  purchase  by  the  plaintiff  being  urged  as  ground  of  recovery  in 
the  case,  was  met  by  the  court  in  the  manner  above  stated.      * 

If  the  above  doctrine  as  to  entireness  of  recovery  in  one  action, 
where  the  cause  of  injury  is  of  a  permanent  kind,  is  to  be  admitted, 
it  should  apply  peculiarly  in  this  character  of  case.  The  cause  of 
damage  here  is  not  a  nuisance  proper. 

A  railroad  track  laid  upon  a  street  of  a  city  by  authority  of  law, 
properly  constructed,  and  operated  in  a  skillful  and  careful  man- 
ner, is  not,  in  law,  a  nuisance.  Randh  v.  Pacific  R,  Co.^  65 
Mo.  332;  Danville  R.  Co,  v.  Commonwealth^  73  Penn.  St.  38.  In 
Ittinois  Central  R.  R.  Co.  v.  Chrdbilly  above  cited,  it  was  said: 
''There  is  no  complaint  in  the  declaration  of  annoyance  by  the 
running  of  engines,  the  escape  of  steam,  or  otherwise,  near  her 
{plaintifTs)  premises.  Such  consequences  of  the  construction  and 
use  of  railroads  must  be  borne  by  all  living  near  them,  and  without 
hope  of  redress,  for  they  are  inseparable  from  the  purposes  and 
objects  of  such  structures."  And  see  Mo8e%  v.  Pittsburghy  Ft. 
Wayne  d  Chicago  R.  R.  Co.,  21  HI.  516.  There  is  no  complaint 
here,  that  the  railroad  is  not  properly  constructed,  or  that  it  was 
not  operated  in  a  skillful  and  careful  manner. 

It  belongs  to  the  idea  of  a  nuisance,  that  it  is  abatable.     In  the 

original  actions  assize  of  nuisance  and  quod  pemiittat  prostemere, 

the  former  being  brought  against  the  one  who  levied  the  nuisance, 

and  the  latter  against  the  alienee  of  him  who  levied  the  nuisance. 
Vol.  LIX  — 44 
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the  judgment  thereon,  besides  damages  for  the  temporary  loss  sus- 
tained, was  for  an  abatement  of  the  nuisance.  These  actions  finally 
went  into  disuse,  and  the  action  on  the  case  became  the  remedy, 
and  a  party  injured  by  a  private  nuisance  might  bring  his  action 
iotiex  quotieSy  until  the  obstinacy  of  the  party  maintaining  such 
nuisance  should  be  overcome  by  repeated  recoveries  against  him 
and  the  nuisance  be  abated.  3  Bl.  Com.  222.  But  a  railroad  built 
by  authority  of  law,  or  the  operation  of  it,  is  not  to  be,  and  should 
not  be,  abated.  It  is  built  for  the  accommodation  of  the  public. 
This  is  the  object  which  justifies  the  exercise  of  the  power  of  emi- 
nent domain,  and  the  public  welfare  demands  that  there  should 
not  be  discontinuance  of  the  operation  of  an  authorized  railroad. 
Thus  there  is  not,  in  such  case,  the  same  reason  as  exists  in  cases 
of  ordinary  private  nuisance,  for  allowance  of  bringing  actions  as 
injury  is  done,  which,  as  Blackstone  says,  will  have  the  same  effect 
as  assize  of  nuisance,  or  quod  permitiat,  '^unless  a  man  has  a  very 
obstinate  as  well  as  ill-natured  neighbor,  who  had  rather  continue 
to  pay  damages  than  remove  the  nuisance. '^ 

For  the  class  of  injuries  here  sued  for,  injuries  necessarily  result* 
ing  from  the  operation  of  a  railroad  —  there  was  no  remedy,  as  we  un* 
derstand,  previous  to  the  Constitution  of  1870.  The  Constitution  of 
1 848  provided  only  that  private  property  should  not  be  taken  for  pub- 
lic use  without  just  compensation.  The  provision  for  the  first  time 
was  incorporated  in  the  Constitution  of  1870,  that  '^  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use,  without  just  com- 
pensation. Such  compensation,  when  not  made  by  the  State,  shall 
be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law."  Before  the 
adoption  of  the  latter  Constitution,  where  there  was  land  taken  for 
public*  use,  there  was  provision  for  compensation.  But  where 
there  was  other  disconnected  land  not  touched  by  the  improvement, 
but  damaged  merely^  as  complained  of  in  this  case,  no  compensa- 
tion was  provided.  To  meet  this  want,'  the  clause  of  the  Constitu- 
tion, restrictive  of  the  exercise  of  the  power  of  eminent  domain, 
provides  that  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensf^tion. 

Wc  think  it  to  be  within  the  true  intent  and  meaning  of  thia 
provision  as  to  damage,  that  there  should  be  but  one  proceeding 
for  recovery  of  damage,  in  which  there  should  be  recovery  ioi 
the  entire  damage,  past,  present  and  future;  that  it  should  be 
similarly  regarded,  in  this  respect,  as  the  provision  in  regard  to 
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the  taking  of  property,  where  there  is  but  one  proceeding,  and  an 
assessment  of  compensation  and  damages  once  for  all.  The  two 
provisions  are  coupled  together,  and  are  both  in  restriction  of  the 
exercise  of  the  power  of  eminent  domain.  In  respect  to  the  award- 
ing of  compensation  for  the  taking  of  private  property  for  public 
use,  Mills,  in  his  work  on  Eminent  Domain,  section  216,  says:  *'  The 
appraisement  embraces  all  past,  present  and  future  damages  which 
the  improvement  may  thereafter  reasonably  produce. '^  Had  the 
railroad  track  in  this  case  been  laid  over  a  portion  of  one  of  these 
lots,  then  in  the  condemnation,  proceeding  for  the  taking  of  such 
portion,  compensation  wonld  have  been  assessed  for  the  value  of 
the  portion  Uius  taken,  and  for  the  damage  to  the  residue  of  the 
lot  not  taken*  Such  assessment  would  have  embraced  all  future 
damage.  As  well  here,  in  this  case  of  no  taking  of  land,  might  all 
the  damages,  past  and  future,  from  the  operation  of  the  railroad, 
be  assessed,  as  they  might  be  to  the  remainder  in  such  supposed 
case  of  the  taking  of  a  part  of  a  piece  of  land.  >  If  there  might  be 
successive  recoveries,  from  time  to  time,  of  the  constantly  recurring 
damages,  then  as  was  said  in  the  Orabill  case,  '^  a  similar  recovery 
might  be  had  at  every  term  of  the  court,  and  in  this  shape  the 
plaintiff  might  recover  tenfold  the  value  of  the  property/'  We 
do  not  think  that  this  constitutional  provision  intended  any  such 
result,  that  the  just  compensation  giving  for  the  damaging  of 
land  might  be  greater  than  that  for  the  taking  of  the  land. 

The  just  compensation  to  be  made  for  damage  to  land  was,  in 
our  opinion,  intended  as  an  indemnity,  not  for  successive,  con* 
stantly  accruing  damages  recoverable,  as  they  may  afterward  be 
suffered,  but  for  all  the  damage  the  land  owner  may  suffer  from  all 
the  future  consequences  of  the  careful  and  prudent  operation  of  a 
railroad;  it  being  the  immediate  damage  done  to  the  land  owner's 
estate  by  changing  its  permanent  condition  and  impairing  its  present 
value.  See  Heard  v.  Middlesex  Canal  Co.f  5  Mete.  81.  The  action 
for  damage  may  be  regarded  as  in  the  nature  of  one  kind  of  con- 
demnation proceeding. 

Upon  this  point  of  estimation  of  damages,  ii  was  said>  in  the 
Maker  case,  that  the  structure  being  permanent  in  its  character, 
^Mt  could  be  determined,  with  a  reasonable  degree  of  certainty, 
how  much  it  depreciated  the  value  of  the  land,  as  a  permanent 
structure,  how  much  less  it  was  worth  after  the  erection  of  the 
structure  than  before."    This  measure  of  damages  is  recognized  in 
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the  cases  abo^e  cited  from  Bash,  and  in  C.  d  L  IL  Co.  t.  Baker, 
€3  111.  316,  and  C.  d  P.  R.  Co.  y.  Stein,  75  111.  41,  and  also  in 
Powers  y.  City  of  Council  Bluffs,  supra,  a  case  of  damage  to  prem- 
ises resulting  from  the  improper  constrnction  of  a  ditch,  where  the 
court  say:  *^  The  plaintiffs  damage  was  susceptible  of  immediate 
estimation.  No  lapse  of  time  was  necessary  to  deyelop  it.  It  was 
the  difference  between  the  yalue  of  his  lots  as  they  would  haye  been 
if  the  ditch  had  been  properly  constructed,  and  the  yalue  of  them 
as  they  were,  with  the  ditch  as  it  was''  (p&ge  657),  and  on  page 
656  it  was  said:  ''If  the  cause  of  the  injury  is  permanent,  the 
damages  can  be  foreseen  and  estimated.''  With  so  much  of  cer- 
tainty can  the  benefits  or  damages  to  real  property  which  will  result 
from  the  construction  of  a  railroad  be  foreseen,  that  the  mere  loca- 
tion of  the  line  of  railroad  has  an  immediate  effect  upon  the  yalue 
of  all  real  property  in  the  yicinity,  in  enhancing  or  depreciating  it. 

As  all  damages  then,  which  will  be  sustained  as  the  necessary 
result  of  the  operation  of  the  road,  can  be  immediately  estimated  at 
the  time  of  the  construction  and  patting  in  operation  of  a  railroad, 
from  the  effect  on  the  yalue  of  the  land  to  be  damaged,  it  would 
seem  to  answer  all  just  purposes  of  the  land-owner,  to  allow  but  one 
action  in  which  there  might  be  recoyery  for  all  damages.  The 
allowance  of  successiye  actions  for  damage,  as  it' should  occur  from 
day  to  day,  as  new  damage,  would  seem  to  senre  bat  the  purpose  of 
harassing,  and  the  wasting  of  means  in  expenses  of  litigation.  The 
law  does  not  fayor  the  multiplying  of  actions. 

A  further  yiew  is,  that  the  plaintiff  purchased  the  property  as  it 
was,  with  its  surroundings.  The  railroad  was  there,  and  in  opera- 
tion, and  plaintiff  bought  the  property  with  the  disadyantage  of  the 
railroad.  The  railroad  must  be  presumed  to  haye  decreased  the 
market  yalue  of  the  property  from  what  it  would  haye  been  with- 
oat  the  road,  and  it  is  to  be  taken  that  plaintiff  paid  but  this 
decreased  yalae  for  the  property,  so  that  in  effect  he  has  been 
allowed  for  all  these  damages  resulting  necessarily  from  the  opera- 
tion of  the  railroad,  in  the  reduced  price,  which  on  that  account 
he  paid  for  the  property,  and  for  him  now  to  recoyer  for  such 
damages  in  this  action  would  be  getting  for  himself  a  double  allow- 
ance for  the  same  thing,  these  damages.  See  Toledo^  Wabash  A 
Western  R.  Co.  y.  Morgan,  72  111.  155;  Kutz  y.  McCune,  22  Wis. 
628;  Mills  Em.  Dom.,g66;  Mefnmertx.  McEeen,  112  Penn.  St.  315. 

The  conclusion  is,  that  as  the  former  owner  could  haye  sued  and 
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recovered  for  the  depreciation  in  the  value  of  the  property  caused 
by  the  railroad,  the  right  of  action  was  in  him  for  a  recovery  of  all 
damages  that  were  or  might  be  caused  in  the  operation  of  the  rail* 
road,  and  that  there  is  no  right  of  recovery  in  his  alienee,  the 
appellee. 

It  follows  that  there  was  error  in  refusing  the  above  proposition 
of  law,  and  the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

DiOKBY,  J.  I  cannot  concur  in  the  views  here  expressed.  I  do 
not  think  our  laws  give  to  railroad  companies  a  right  by  prescrip- 
tion, in  five  years,  without  payment  of  compensation. 

ScHOLFiBLD,  J.  As  I  understand  this  record,  I  concur  in  the 
judgment  rendered,  and  I  also  concur,  in  the  main,  in  the  reason^ 
ing  of  the  opinion  by  Mr.  Justice  Shbldok.  To  avoid  misappre- 
hension however  I  prefer  to  state,  in  my  own  way,  briefly,  the 
grounds  on  which  my  conclusion  is  based. 

A  railroad  in  the  streets  of  a  city,  when  not  authorized  by  law, 
is  a  nuisance  per  ee,  and  hence  there  may,  in  such  cases,  be  recov* 
eries  by  those  whose  property  is  injured  thereby,  from  time  to  time, 
until  it  shall  be  abated.  But  before  the  adoption  of  our  present 
Constitution  it  was  held,  that  where  there  was  legislative  authority, 
a  city  council  might  authorize  the  location,  crmstruction  and  opera- 
tion of  railroads  in  the  streets  of  cities,  and  that  there  could  be  no 
recovery  by  adjacent  property  holders  for  injuries  sustained  in  con- 
sequence of  their  location,  or  of  their  construction,  or  of  their  opera- 
tion, in  the  usual  and  ordinary  manner  of  constracting  or  operat- 
ing railroads,  that  all  damages  thus  arising  were  damnum  absque 
injuria.  Moses  v.  Pittsburgh,  Fart  Wayne  d  Oliieago  IL  Co.,  21 
III.  522  etseq. 

•  The  only  clause  in  our  present  Oonstitution  affecting  the  ques- 
tion is  that  which  provides  that  *' private  property  shall  not  be 
damaged  for.  public  use  without  just  compensation."  This  court 
held,  in  Stetson  v.  Chicago  d  Evanston  R.  Co.,  75  HI.  74  (and  the 
ruling  has  since  been  followed  in  kindred  cases),  that  it  is  not  indis- 
pensable to  the  right  to  construct  and  operate  a  railroad  in  the 
streets  of  a  city,  that  the  damages  occasioned  thereby  to  adjacent 
property  holders  shall  have  been  previously  ascertained  and  paid, 
in  other  words,  that  a  railroad  may  be  lawfully  constructed  and 
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-Operated  in  the  streets  of  a  city,  notwithstaDding  it  shall  cause  in- 
jaries  to  adjacent  property  holders,  the  damages  resulting  from 
which  shall  not  have  been  preTionsly  ascertained  and  paid. 

It  is  sufficiently  accurate  to  say,  that  this  railroad  is  permanent. 

The  company  is  authorized,  by  its  charter  and  by  an  ordinance 
of  the  city  council,  to  locate  and  construct  its  road  in  the  street. 

The  right  to  locate  and  construct  a  railroad  implies  the  right  to 
operate  it  in  the  usual  and  ordinary  manner,  and  while  the  Con- 
stitution requires  that  damages  arising  from  injuries  thereby  occa- 
sioned shall  be  compensated,  yet  according  to  the  doctrine  of  the 
Stetson  case  such  injuries  are  not  in  the  nature  of  a  nuisance,  for 
which  the  railroad  can  be  abated,  but  are  rather  in  the  nature  of  a 
condition  subsequent.  It  must  result,  from  the  railroad  being  law- 
fully constructed  in  the  street,  and  from  the  company  having  the 
implied  right  to  use  and  operate  it  as  railroads  are  ordinarily  used 
sxiA  operated,  that  the  railroad  company  has  the  further  necessarily 
incidental  right  to  injure  adjacent  property  in  the  manner  and  to 
the  extent  that  such  ordinary  use  and  operation  will  necessarily  in- 
jure it,  subject  to  the  right  of  the  owner  to  have  compensation 
made  therefor.  And  the  railroad  being  permanent,  the  injury  must 
be  equally  permanent,  affecting  the  property  from  the  time  the  road 
is  constructed,  and  a  right  of  action  therefor  then  accrues,  on 
the  authority  of  the  cases  referred  to  in  the  opinion  of  Mr.  Justice 
Sheldon,  to  recover,  once  for  all,  the  damages  resulting  from  the 
injuries  sustained  to  the  property.  And  it  is,  manifestly,  upon 
this  assumption  that  the  general  assembly  have  provided,  in  the 
Eminent  Domain  Act,  for  the  compensation,  once  for  all,  of  such 
damages.  The  authority  to  lay  tracks  in  the  streets  measures  the 
extent  of  the  contemplated  probable  use  ;  and  on  the  question  of 
damages  to  adjacent  property,  it  is  therefore  to  be  assumed  that 
the  tracks  authorized  to  be  laid  may  be  used  to  the  full  meas- 
ure of  their  capacity  ;  and  so  at  once  and  ever  after,  the  character 
and  degree  of  damages  sustained  by  the  adjacent  property  holder 
is  patent  to  all. 

I  concede,  that  if  after  the  road  is  constructed,  authority  be 
given  by  the  city  council,  and  new  tracks  shall  be  laid  which  were 
not  within  the  authority  conferred  by  the  council  when  the  road 
was  constructed,  or  that  if  the  tracks  laid  when  the  road  was  con- 
structed shall  be  subjected  to  a  new  and  more  burdensome  use 
which  was  not  within  the  authority  conferred  by  the  city  council 
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▼hen  the  road  was  constructed^  and  adjacent  property  holders  sliall 
be  injured  by  such  new  tracks  or  such  new  and  more  burdensome 
use,  they  may  recover  for  the  damages  resulting  therefrom ;  and  I 
also  concede  that  the  adjacent  property  holders  may  recover^  from 
time  to  time,  for  damages  resulting  from  willful  or  negligent  acts 
as  to  which  the  company  would  not  have  been  protected  by  its 
charter,  and  the  license  and  authority  of  the  city  council,  to  lay 
its  tracks  in  the  streets,  before  the  adoption  of  the  present  Con- 
stitution. But  the  yibration  caused  to  appellee's  property,  the 
casting  of  smoke^  soot,  etc.,  upon  it  here  complained  of,  I  under- 
stand, result  from  the  ordinary,  prudent  use  and  operation  of  the 
railroad,  as  such  roads  are,  in  general,  used  and  operated.  The 
injury  for  which  damages  are  claimed  is  that  necessarily  to  be 
anticipated  as  resulting  from  the  mere  fact  of  the  prudent  construc- 
tion and  operation  of  a  railroad  in  the  streets  of  a  populous  city. 

NoTB  BY  THK  REPORTER. —  See  Ho/rgreavM  ▼.  Kimberly,  26  W.  Va.  787;  s. 
c,  53  Am.  Rep.  121;  NcU.  Copper  Co.  v.  Minnesota  Mining  Co,,  57  Mich.  88; 
s.  c.  58  Am.  Rep.  888. 

In  Biier  ▼.  OUumica  Hydraulic  Power  Co.,  70  Iowa,  145,  where  a  companj 
bailt  a  permanent  dam  across  a  river  and  caused  water  to  flow  back  on  plaint- 
iffs land,  and  after  the  dam  was  completed  sold  it  to  the  defendant,  which 
simply  maintained  it,  held,  that  defendant  was  not  liable  for  the  injury.  The 
court  said:  "  In  no  possible  view  could  the  appellant  be  held  liable  for  the 
damage  sustained  before  its  purchase,  nor  on  the  other  hand,  could  it  be  held 
liable  for  damage  sustained  after  its  purchase,  except  upon  the  theory  that 
xhe  nuisance  was  one  which  could  and  should  be  abated,  and  that  the  appellant 
wafl  in  fault  in  not  abating  it.  But  the  special  finding  of  X\^  jury  precluded 
tliis  theory.  Where  an  injury  is  permanent,  it  is  such  as  is  spoken  of  in  the 
books  as  original,  that  is,  as  accruing  wholly  when  the  wrongful  acts  were 
done:  and  is  distinguished  from  an  injury  which  is  to  be  regarded  as  contin- 
uing, that  is,  an  injury  that  could  and  should  be  terminated,  and  is  to  be  com- 
penflated  strictly  with  reference  to  the  past,  and  upon  the  theory  that  it  would 
be  terminated.  Town  of  Troy  v.  Cheshire  R,  Co.,  8  Post.  83;  Powers  v.  City 
of  Council  Bluffs,  45  Iowa,  ^52;  e.  c,  24  Am.  Rep.  792;  Van  Orsdolv.  Bail- 
road  Co.,  66  Iowa,  470;  Gould  Waters,  g  416.  Where  the  injury  is  perma- 
nent, but  one  action  can  be  maintained  and  the  recovery'allowed  is  for  all  dam- 
ages, past  and  prospective.  The  right  of  an  action  in  such  case  accrues  wholly 
against  the  party  doing  the  injury." 

The  subject  of  future  damages  is  discussed  by  Mr.  Guy  C.  H.  Corliss,  in  86 
Albany  Law  Journal,  84,  104.     We  make  some  extracts: 

"  The  cases  all  seem  to  agree  that  if  the  act  which  ultimately  causes  the 
future  damages  is  a  wrong  in  and  of  itself,  and  if  actionable  immediately  and 
irresoective  of  the  damages  which  flow  from  it,  then  a  recovery  of  even  the 
slightest  damages  will  constitute  an  absolute  bar  to  any  further  recovery,  even 
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thongli  the  future  damages  have  occurred  since  the  judgment  in  the  first  suit 
and  could  not  have  been  foreseen.  On  this  point  we  find  practically  no  con- 
flict. Nat.  Capper  Co,  ▼.  Minnuota  Mining  Co,,  57 Mich.  88;  s.  c,  58  Am.  Hep. 
383;  Williams  a.  Ponwroy  Cod  Co,,  87  Ohio  St.  588;  Kanmu  Paeific  BaOwai^  t. 
MUilman,  17  Eans.  234;  Cumberland  ▼.  fftUehins,  65  Me.  140,  and  cases  cited; 
Clegg  ▼.  Dearden,  12  Q.  B.  576;  CUg  of  North  Vernon  v.  Voegler,  108  Ind.  814;  & 
c.  58  Am.  Rep.  184;  Fmele  v, New  Hanen,  etc.,  113 Mass.  834;  s.  c,  17  Am.  Rep. 
106;  Executors  of  Lord  ▼.  Carbon  Iron  Ufg  Co.,  6  Atlantic  Rep.  812.  This  U 
too  elementary  to  justify  the  collating  of  any  more  cases  on  the  point.  The 
foregoing  are  cited  because  they  are  all  important  authorities  on  this  general 
subject.  These  cases  all  rest  upon  solid  rock.  They  are  founded  upon  the 
manifest  but  often  ignored  distinction  between  damages  and  injury.  Both 
must  concur  to  give  a  cause  of  action.  It  is  true  that  in  some  cases  the  mere 
absence  of  proof  of  damages  will  not  affect  the  action,  an  injury  for  which, 
the  law  affords  redress  having  been  established,  but  in  such  cases  the  law 
presumes  that  at  least  nominal  damages  have  been  inflicted.  Therefore  the 
cases  which  are  apparently,  are  not  really  exceptions  to  this  rule.  In  no  case 
has  this  distinction  and  its  importance  in  the  determination  of  the  question  we 
are  considering  been  so  clearly,  so  succinctly  and  yet  so  exhaustively  discnased 
as  in  CUy  of  North  Vernon  v.  Voegler,  suprck,  Elliott,  J.  (and  his  name  ift 
a  guaranty  that  the  views  expressed  are  sound),  says:  '  There  is  a  material 
distinction  between  damages  and  injury.  Damages  are  allowed  as  an  indem- 
nity to  the  person  who  suffers  loss  or  harm  from  the  injury.  The  word  *  in- 
jury '  denotes  the  illegal  act,  the  term  '  damages '  means  the  sum  recoverable 
as  amends  for  the  wrong.  The  words  are  sometimes  used  as  synonymous 
terms,  but  they  are  in  strictness  words  of  widely  different  meaning.  There 
is  more  than  a  mere  verbal  difference  in  their  meaning  for  they  describe  essen- 
tially different  things.  The  law  has  always  recognized  a  difference  between 
the  things  described,  for  it  is  often  declared  that  no  action  will  lie  because 
the  act  is  damnum  absque  it^ria.  In  eveiy  valid  cause  of  action  two  ele- 
ments must  be  i^resent,  the  injury  and  the  damages.  The  one  is  the  legal 
wrong  which  is  to  be  redressed;  the  other  the  scale  or  measure  of  the  recov- 
ery. As  there  may  be  damages  without  an  injury,  so  there  may  be  an  injury 
without  damages.  It  has  been  many  times  said  that  no  action  will  lie  because 
the  injury  produced  no  damages,  or  as  the  law  phrase  runs,  the  wrong  is  injU'- 
ria  sine  damno.  The  distinction  between  injury  and  damages  is  an  important 
one  in  this  instance,  and  for  this  reason  we  have  been  careful  to  mark  the  dif- 
ference  and  enforce  our  statement  by  reference  to  authorities,  although  the 
principle  is  a  rudimentary  one.  The  distinction  is  important  for  the  reaM>n 
that  the  law  is  that  fresh  damages  without  a  fresh  injury  will  not  authorize 
a  second  or  subsequent  action.' 

"  Probably  the  most  valuable  dedsion  on  this  subject  is  Nat,  Copper  Co.  v. 
Minnesota  Mining  Co.,  supra.  The  eminent  jurist  who  wrote  the  opinion  In 
this  case  discusses  the  question  with  that  grasp  of  first  principles  which  is- 
the  distinguished  '  ear  mark '  of  all  of  his  decisions.  To  same  effect  are 
Clegg  v.  Dearden,  12  Q.  B.  576;  WiUiams  v.  Pomeroy  Coal  Co.,  87  Ohio  St- 
SaS:  and  Kansas  Pacific  Railway  Co,  v.  MiJdman,  17  Kans.  224.    In  the  first 
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Lord  Dbnman  said:  '  The  gist  of  the  action  as  stated  in  the  declaration, 
18  the  keeling  open  and  unfilled  np  of  an  apertare  and  excaration  made  hj  the 
defendant  into  the  plaintiffs  mines.  B7  the  custom  the  defendant  was  entitled 
to  excavate  up  to  the  honndary  of  his  mine  without  leaving  any  barrier,  and 
the  cause  of  action  theifrfore  is  the  not  filling  up  of  the  excavation  made  by 
him  on  the  plaintiff's  side  of  the  boundary  and  within  their  mine.  It  is  not 
as  in  the  case  of  Holmes  v.  WUson^  10  Ad.  &  El.  508,  a  continuing  of  something 
wiongf ttlly  placed  l>y  the  defendant  upon  the  premises  of  1  !io  plaintiff.  Nor 
is  It  a  continuing  of  something  placed  upon  the  land  of  a  third  person  to  the 
naisance  of  the  plaintiff,  as  in  the  case  of  Thompson  v.  Oibton,  7  Mees.  &  W. 
455.  There  is  a  legal  obligation  to  discontinue  a  trespass  or  remove  a  nuisance, 
bat  no  such  obligation  upon  a  trespasser  to  replace  what  he  has  pulled  down 
or  destroyed  upon  the  land  of  another,  though  he  is  liable  in  an  action  of  tres- 
pass, to  compensate  in  damages  for  the  loss  sustained.  The  defendant  having 
made  an  excavation  and  apertare  in  the  plaintifiTs  land  was  liable  in  an  action 
of  trespass,  but  no  cause  of  action  arises  from  his  omitting  to  re-enter  the 
plaintiff's  land  and  fill  up  the  excavation.' 

**  The  case  of  JCafucu  Pacifle  Bdilway  v.  MiMman,  is  very  similar  to  theeo 
two  cases  already  referred  to.  The  question  did  not  arise  under  a  plea  of  the 
statute  of  limitations,  but  that  does  not  affect  the  case  as  an  authority  on  this 
point.  It  will  be  an  artificial  and  unnecessary  distinction  to  make  to  discuss 
these  cases  in  two  separate  classes,  based  upon  the  mere  fact,  that  in  one  class 
future  damages  were  claimed  to  be  outlawed,  and  in  the  other  that  a  recovery 
had  already  been  had  for  the  wrong  from  which  such  future  damages  subse- 
quently flowed.  When  the  future  damages  are  so  connected  with  the  original 
wrong,  that  no  cause  of  action  can  be  p^dicated  upon  them  alone,  then  the 
caase  of  action  is  gone,  and  such  damages  cannot  be  recovered,  whether  the 
cause  of  action  is  outlawed  or  there  has  been  a  recovery  of  some  damages 
because  of  such  wrong.  In  the  case  last  cited,  the  defendant  had  constructed 
a  ditch  on  the  property  of  the  plaintiff,  and  damages  because  of  the  trespass 
had  been  recovered.  Subsequently  another  action  was  brought  to  recover  the 
damages  resulting  from  such  ditch,  accruing  after  the  first  suit,  and  which 
could  not  have  been  foreseen.  The  court  held  that  the  first  recovery  consti- 
tuted a  complete  bar  to  the  action,  saying:  '  On  the  other  hand,  as  we  have 
already  stated,  where  the  original  act  is  unlawful  and  an  invasion  of  the 
plaintiff's  rights,  the  cause  of  action  dates  from  the  act,  and  a  new  cause  does 
not  arise  from  new  damages  resulting  therefrom.  *  *  *  (V>unsel  her» 
would  make  the  gist  of  the  action  the  continuance  of  the  ditch,  as  there  the 
continuance  of  the  excavation;  but  the  fact  is,  the  wrong  was  done  when  the 
ditch  was  dug,  and  an  omission  to  re-enter  and  fill  up  the  ditch  was  a  breach 
of  no  legal  duty.  There  are  cases  in  which  the  original  is  considered  as  a  con- 
tinuing act,  and  daily  gives  rise  to  a  new  cause  of  action.  Where  one  creates, 
a  nuisance  and  permits  it  to  remain,  so  long  as  it  remains  it  is  treated  as  a  con- 
tinuing wrong  and  giving  rise  over  and  over  again  to  causes  of  action.  But 
the  principle  upon  which  one  is  charged  as  a  continuing  wrong-doer  is  that  he 
has  a  legal  right,  and  is  under  a  legal  duty,  to  terminate  the  cause  of  the  injury. 
As  to  any  thing  upon  his  own  land,  a  party  has  a  right  to  control  and  remove. 
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it,  and  if  it  la  so  roach  of  an  in  jar j  to  his  neighbor's  rights  as  to  amoant  to  a 
naisanoe,  he  is  ander  a  legal  obligation  to  do  so,  bat  as  to  that  npon  his  neigh- 
bor's land  he  has  no  sach  right  and  is  under  no  such  duty.'  It  is  apparent 
from  this  and  other  portions  of  the  opinion  that  the  court  would  hare  reached 
the  same  result,  if  the  trespass  had  been  the  erection  of  a  structure  on  the 
premises  of  the  plaintiff.  This  is  opposed  to  the  cases  of  Holmes  v.  Wiimm,  10 
A.  &  £.  503;  Cumberland  y.  HutMns,  05  Me.  140,  and  similar  cases. 

"  The  court,  in  Kanetu  Padflc  Railway  y.  Mihlman,  saj  further  on  this  pcnnt 
'  It  is  true  the  books  speak  of  such  a  thing  as  a  continuing  trespass.  In  1 
Addison  Torts,  882,  it  is  said  that  if  a  man  throws  a  heap  of  stones  or  builds  a 
wall  or  plants  posts  or  rails  on  his  neighbor's  land,  and  then  leaves  them,  an 
action  will  lie  against  him  for  trespass,  and  the  right  to  sue  will  continue  from 
day  to  day,  until  the  incumbrance  is  removed.  And  in  the  case  of  Hohnee  v. 
WiUon,  37  Eng.  C.  L.  278,  or  10  A.  &  E.  503,  it  appeared  that  the  trustees  of  a 
turnpike,  to  support  it,  built  buttresses  on  the  plaintiffs  land.  He  brought  an 
action  and  reooverei  for  the  trespass.  He  then  notified  them  to  remove  the 
buttresses.  Failing  to  do  so  he  sued  again,  and  it  was  held  that  the  action 
would  lie.  It  seems  to  us  very  doubtful  whether  this  ruling  can  be  sustained 
upon  principle.  *  *  *  If  the  company  had  entered  to  fill  up  the  ditches 
could  not  Mihlman  have  maintained  his  action  for  that  as  a  trespass?  It  seems 
so  to  us  unquestionably.  And  it  seems  that  the  rule  would  be  the  same  in 
case  of  such  trespass  as  suggested  in  Addison,  as  the  building  of  a  wall  or  the 
heaping  up  of  a  pile  of  stones.  Hence  we  doubt  the  doctrine  as  stated  by  him 
and  as  decided  in  Holme*  v.  Wileon.* 

"  If  the  trespass  is  a  continuing  one  then  a  recovery  must  be  limited  to  the 
damages  which  have  already  been  Sustained,  and  the  first  action  is  no  bar  to 
the  second,  nor  that  to  a  third  and  so  on,  so  long  as  the  trespass  continues. 
Each  day's  continuance  of  the  trespass  gives  a  new  and  independent  action. 
Therefore  the  expiration  of  a  period  of  time  since  the  inception  of  the  trespass, 
sufficient  to  bar  a  recovery  for  that  trespass,  will  not  bar  the  right  to  recovery 
of  future  damages  resulting  from  the  continuance  of  such  trespass,  provided 
the  damages  flow  from  a  trespass  that  has  not  become  outlawed.  The  cases 
that  sustain  this  doctrine  are  Holmes  v.  WtUon,  10  Ad.  &  El.  608;  CkLmberiand, 
etc,,  V.  Ilutchinge,  65  Me.  140;  Adams  v.  Railroad  Co.,  18  Minn.  360;  Troy  v. 
Railroad  Co.,  28  N.  H.  88;  Uline  v.  If.  T.  C.  db  H.  R.  R.  Co.,  101  N.  Y.  »8;  B,  c, 
58  Am.  Rep.  128;  Anderson  R.  Co.  v.  Kemodle,  54  Ind.  814;  Bstyr.  Baker,  48 
Me.  405;  Russell  v.  Brown,  68  Me.  208;  Bowyer  v.  Cook,  4  M.  S.  &  L.  286; 
Ford  V.  C.  A  N.  N.  R.  Co.,  14  Miss.  609;  Cario  v.  8.  d  F.  L.  R.  Co,,  40  Wis. 
625;  Blesch  v.  (7.  d  N.  W.  R.  Co.,  48  Wis.  188;  Thompson  v.  Morris  Canal  d 
Banking  Co.,  17  N.  J.  L.  480. 

**  In  Holmes  v.  Wilson,  it  appeared  that  a  turnpike  company  had  built  but- 
tresses on  plaintiff's  land  for  the  support  of  its  road.  Plaintiff  recovered  dam- 
ages for  the  trespass.  A  second  action  having  been  brought,  a  recovery  in  the 
first  was  relied  on  as  a  defense.  The  court  held  that  it  established  no  defense 
to  the  action  which  was  to  recover  damages  for  a  subsequent  trespass,  each 
day's  continuance  of  the  structure  unlawfully  on  plaintiff*8  land  constituting  a 
distinct  and  independent  trespass,  for  which  a  new  action  would  he.     So  in 
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€himberiand,  etc.,  v.  ffutehiiu,  the  proof  showed  that  the  defendant  had  wrong- 
f ollj  filled  np  a  canal.  It  was  held  that  he  was  under  a  legal  obligatioa  to 
remove  the  obstraction,  and  that  every  day  he  suffered  it  to  remain  he  was 
guilty  of  a  new  trespass,  and  therefore  a  recovery  was  not  a  bar  to  an  action 
for  future  damages.  This  distinction  is  recognized  in  Nai.  Copper  Co.  v. 
Jiinnetota  Mining  Co,^  and  Kansas  Pacific  BaUway  v.  Mihiman,  But  in  this 
last  case  the  court  intimated  that  it  did  not  consider  the  mere  omission  to 
remove  a  structure  placed  on  the  land  of  another  as  a  oontinuiug  trespass,  for 
the  reason  that  the  trespasser  had  no  right  to  enter  and  remove  his  erection. 
The  court  said  with  reference  to  ffohnes  v.  Wilson,  10  A.  &  E.  608,  that  the 
plaintiff  should  have  recovered  in  the  first  action  as  damages  the  expense  of 
removing  the  structure,  and  that  that  should  bar  his  right  to  maintain  a  further 
action,  because  of  its  maintenance.  In  the  first  case,  Ifat,  Copper  Co,  v.  Minne- 
sota Mining  Co.,  the  chief  Justice  says  on  this  point,  after  referring  to  the 
authorities:  '  The  principle  of  decision  in  all  these  cases  is  clear  and  not  open 
to  question.  In  each  of  them  there  was  an  original  wrong,  but  there  was  also 
a  persistency  in  the  wrong  from  day  to  day.  The  plaintiff's  possession  was 
continually  invaded  and  his  rights  to  the  exclusive  occupation  and  enjoyment 
of  his  freehold  continually  encroached  upon  and  limited.  Each  day  therefore 
the  plaintiff  suffered  a  new  wrong,  but  no  single  suit  could  be  made  to  embrace 
prospective  damages,  for  the  reason  that  future  persistency  in  the  wrong  could 
not  be  legally  assumed.'  The  eminent  jurist's  reason  for  this  doctrine  is  not  a 
very  satisfactory  one.  The  writer  would  suggest  that  no  single  suit  could  be 
made  to  embrace  prospective  damages,  because  the  damages  which  would  be 
sustained  by  the  continuance  of  the  trespass  the  next  day,  are  to  be  assessed  in 
a  new  action,  which  the  new  wrong  gives  to  the  plaintiff,  and  it  would  be 
grossly  unjust,  even  as  against  the  wrong-doer,  to  compel  him  to  pay  the  same 
damages  twice.  The  writer  also  desires  to  enter  now  and  here  his  protest 
against  the  reasoning  and  doctrine  of  many  of  the  cases  based  upon  the  perma- 
nency of  the  thing  which  causes  the  future  damage. 

'*In  Cumberland,  etc.,  v.  Hutehins,  the  court  recognized  and  followed  the 
distinction  repeated  in  Kansas  Pacific  RaUwiy  Co,  v.  Mihlman,  between  the 
mere  excavation  of  a  ditch,  on  the  premises  of  another  and  the  placing  of 
something  thereon.  The  injury  complained  of  was  the  filling  up  of  a  canal. 
The  court  said:  '  The  doctrine  of  all  the  cases  is  that  a  recovery  of  damages  for 
the  erection  of  a  building  or  other  structure  on  another's  land  does  not  operate  as 
a  purchase  of  the  right  to  have  it  remain  there,  and  that  successive  actions  may 
be  brought  for  its  continuance  until  the  wrong-doer  is  compelled  to  remove  it.' 
The  decision  in  City  of  North  Vernon  v.  Voegler,  supra,  the  judgment  of  the 
writer  is  indefensible  on  principle.  The  ground  on  which  the  ruling  was  based 
was  that  the  grading  of  the  streets  being  permanent  in  its  nature,  all  damages 
.ustained  thereby,  whether  past  or  prospective,  must  be  recovered  in  one  action, 
and  therefore  a  recovery  in  one  action  barred  all  further  suits  for  damages,  for 
tiiB  reason  that  there  being  only  one  cause  of  action  the  damages  could  not  be 
divided,  and  assessed  in  different  actions." 

"  The  whole  trend  of  this  opinion  is  to  the  effect,  that  simply  because  the 
thing  which  had  caused  and  may  cause  damages  is  permanent  in  its  nature. 
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the  party  who  has  once  been  injared  mast  recorer  in  one  action  all  his  dam- 
age; not  only  that  which  has  and  may  flow  from  the  particalar  occunenoe, 
but  also  all  damage  which  may  result  from  another  oocnrrence  growing  oat  of 
the  thing  which  is  permanent.     It  is  well  settled  that  snch  permanency  does 
not  make  it  necessary  for,  or  even  to  give  the  right  to  the  plaintiff,  to  ainruB 
future  damages  in  one  action  where  the  continuance  is  a  daily  trespass  or  wl 
nuisance.     Why  then  should  it,  when  the  thing  is  not  actionable  in  Itself  irre- 
spective of  damages  ?    Certainly  the  first  recovery  is  no  bar  to  a  second  action 
for  future  damages  if  the  plaintiff  is  not  bound  to  have  all  his  damaires 
assessed  in  the  first  action.     Now  so  far  from  being  bound  so  to  do,  we  sub- 
mit that  on  principle  he  has  not  even  the  right  to  have  this  done,  and  that  it 
would  be  error  to  allow  such  damages  to  be  taken  into  consideration.     Let  us 
analyze  the  question,  and  determine  the  true  doctrine  on  principle.     If  a  thing* 
is  done  which  is  lawful  in  itself,  and  not  actionable  until  damages  have 
resulted,  it  is  clear  that  the  cause  of  action  is  not  the  doing  of  the  thing  which, 
causes  the  damage,  but  the  doing  of  that  thing  conjoined  with  the  damage. 
If  then  the  cause  of  action  is  not  the  doing  of  that  thing  which  occasions  loss, 
but  is  made  up  of  that  element  and  the  further  element  of  damages,  and  never 
comes  into  existence  until  the  damage  results  and  owes  its  existence  to  such, 
damage,  how  can  the  cause  of  action  be  more  extensive  or  comprehensive  than 
such  damage  ?  How  can  it  embrace  other  damage  than  that  which  is  connected 
with  the  particular  occurrence  which  causes  the  damage?    The  thing  was 
lawful,  and  not  actionable  until  the  party  had  suffered  loss  on  account  of  it. 
To  the  extent  of  such  loss,  and  to  that  extent  only,  is  it  actionable;  beyond 
snch  damage  the  thing  is  as  lawful  as  it  was  before  the  damage  resulted. 
When  a  subsequent  loss  occurs  it  again  becomes  unlawful  and  actionable  to 
that  extent.     There  is  manifest  difference  between  such  a  case  and  the  case  of 
a  trespass  which  is  actionable  immediately  irrespective  of  damage,  and  for 
which  at  least  nominal  damage  may  always  be  recovered  without  the  delay  of 
a  single  day.     Where  the  thing  done  is  not  actionable  in  itself,  then  no  dam- 
ages can  be  recovered,  not  even  nominal,  until  damages  have  actually  been 
occasioned  thereby.     In  such  a  case  the  cause  of  action  is  the  damage  flowing 
from  the  act  lawful  in  itself,  and  not  the  doing  of  such  act,  while  in  the  other 
case  the  cause  of  action  is  the  wrongful  act  itself  independent  of  damages. 
As  damages,  and  not  the  act,  give  the  right  of  action,  how  can  such  action 
include  any  farther  damages  than  those  which  have  created  the  cause  of 
action  ?    If  it  be  said  in  reply,  as  in  a  certain  sense  it  may  be  said,  tliat  the 
cause  of  action  is  the  union  of  the  two  elements,  injury  aud  damage,  actually 
sustained,  then  it  is  answerable  that  the  recovery  cannot  be  more  pxteunive 
than  either;  it  cannot  include  damages  as  to  which  there  is  no  cause  of  action. 
Without  the  damage  sustained  the  action  has  no  support.     lias  it  then  any 
support  beyond  such  damage?    It  must,  if  future  damages  either  must  be 
recovered  in  that  action  or  the  right  to  recover  them  forever  barred.     Suppose 
a  person  constructs  on  his  own  property  a  ditch,  will  any  one  pretend  that 
that  act  is  actionable  ?    Suppose  surface  water  by  means  of  that  ditch  is  after- 
ward discharged  upon  premises  of  another,  is  tlio  cause  of  action  for  digging 
the  ditch  or  for  throwing  watier  by  means  of  it  on  the  plaintiff's  property? 
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Clearly  the  latter.  After  the  diacharge  ceases,  and  the  injary  is  complete,  is 
it  not  plain  that  the  maintenance  of  that  ditch  is  lawful  unless  damages  again 
resalt  from  it  ?  And  is  it  not  equally  plain  that  when  damages  do  flow  from 
it,  a  new  caose  of  action  accrues  to  the  plaintiff  ?  And  that  this  new  cause  of 
action  is  not  for  the  original  digging  of  the  ditch,  but  for  again  casting  water 
by  means  of  it  on  the  premises  of  the  plaintiff  ?  Suppose  A.  should  dig  such 
a  ditch,  and  before  any  damage  had  resulted  from  it,  should  sell  his  property 
to  B.,  who  should  suffer  such  ditch  to  remain,  there  could  be  no  possible  doubt 
about  B.'s  liability  for  the  damage  done  by  water  discharged  through  that 
ditch  on  the  property  of  another.  Why  then  is  he  liable  ?  Simply  because 
the  law  says  that  he  shall  not  discharge  surface  water  by  means  of  a  ditch 
upon  the  property  of  another,  and  not  because  the  ditch  was  a  nuisance  which 
he  has  continued.  This  is  the  cause  of  action.  Therefore  every  new  discharge 
creates  a  new  cause  of  action.  Take  the  case  of  the  removal  by  the  owner  of 
one  of  two  adjacent  tenements  of  the  lateral  support  of  the  soil  of  his  neigh- 
bor. No  right  of  action  then  accrues.  But  if  damage  afterward  ensues  a 
cause  of  action  arises.  If  subsequently  new  damage  results,  a  new  action  is 
created.  Why  f  Simply  because  the  cause  of  action  is  not  the  removal  of  the 
lateral  support,  which  is  not  wrongful  in  itself,  for  then  only  one  action  could 
be  maintained,  but  causing  the  fall  of  the  adjoining  property  because  of  the 
failure  to  give  it  the  lateral  support  which  the  law  requires.  These  supposi- 
tive  cases  might  be  added  to,  but  it  is  unnecessary  to  do  so,  to  illustrate  and 
enforce  the  argument.  Now  it  is  submitted  that  where  the  thing  done  is  not 
actionable  until  damage  results,  as  was  clearly  the  case  in  CfUy  of  North  Ver- 
non V.  Voefi^,  the  fact  that  the  defendant  intends  to  maintain  the  thing  per- 
manently cannot  render  it  obligatory  on  the  party  injured  to  anticipate  and 
recover  all  future  damages  in  his  first  action,  when  but  for  such  intention  no 
such  consequence  would  result.  Can  a  person  or  corporation,  by  announcing 
in  advance  that  he  or  it  intends  to  repeat  the  wrong,  or  suffer  it  to  be  repeated, 
compel  another  to  submit  to  the  repetition,  and  accept  as  his  only  redress  the 
inadequate  remedy  of  anticipating  and  recovering  all  future  damages,  even  to 
the  *  crack  o'  doom  V  It  is  a  strange  doctrine  that  the  manifestation  of  a  pur- 
pose to  persist  in  wrong-doing  should  deprive  the  party  injured  of  causes  of 
action  that  he  would  have,  but  for  the  manifestation  of  such  purpose.  We 
have  taken  the  view  of  the  question  most  favorable  to  the  decision  of  the  court 
in  this  case;  and  we  submit  that  we  have  shown  that  even  though  the  thing 
is  clearly  permanent,  and  is  so  understood  by  all  parties,  the  party  injured  is 
not  obliged  to  recover  all  future  damages  in  his  first  action.  But  what  was 
there  in  the  case  to  justify  the  argument  that  the  thing  which  had  occasioned 
damage  would  be  permanent  ?  The  fact  that  the  grade  of  the  street  was  per- 
manently fixed  would  not  be  decisive,  as  the  recurrence  of  the  flooding  might 
be  prevented  without  altering  the  grade,  and  moreover  what  right  had  the 
court  to  assume  that  the  grade  would  remain  unchanged  after  the  negligence 
of  the  city  had  been  established  ?  The  more  rational  assumption  would  be 
that  the  city  would  rectify  its  mistake,  and  not  continue  in  a  course  destructive 
to  the  rights  of  others.  Self  interest  as  >rell  as  justice  would  prompt  it  to 
puisne  Uiis  line  of  policy. 
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"  Since  writing-  this  criticism  on  Citjf  of  North  Vernon  v.  Voegler,  the 
of  UliTie  y.  N,  T,  C.  <fe  II.  R  R,  Co.,  101  N.  Y.  98;  8.  c,  58  Am.  Rep.  123,  has 
come  to  the  notice  of  the  writer.  The  asaanlt  in  this  case  on  the  unsoandnesa 
of  the  reasoning  and  decision  of  the  ooart  in  the  former  case  is  precisely  the 
same  as  that  made  by  the  writer,  who  is  not  now  so  badly  frightened  at  hls- 
temerity  as  before  perusing  the  opinion  in  the  case  in  the  New  Yorlc  Court  of 
Appeals. 

"  If  as  is  manifest  the  recurrence  of  damages  arising  from  an  act  not  actionable- 
in  itself  gives  a  new  cause  of  action,  and  such  new  cause  of  action  is  efTectualiy 
destroyed  because  the  wrong-doer  announces  or  it  is  clear  that  the  cause  of  action 
will  be  permanent,  why  should  not  the  permanency  of  the  cause  of  damage  de- 
feat future  actions  where  each  day*8  continuance  of  the  cause  constitutes  a  new 
cause  of  action,  as  in  the  case  of  trespass  ?  But  it  was  held  in  Holmes  v.  WtUo/t, 
10  Ad.  &  El.  508,  that  future  action  would  lie  in  a  case  of  a  continuing  trespass, 
although  it  was  clear  that  the  case  would  be  as  permanent  as  the  cause  in  City 
of  North  Vernon  v.  Voegler,  the  continuing  trespass  being  the  erection  and 
continuance  of  buttresses  for  a  road  on  the  plaintiff's  property.  Was  not  that 
as  permanent  in  its  nature  as  the  grading  of  the  street  in  the  Indiana  case? 
And  yet  Judge  Elliott  says:  '  Where  the  cause  of  action  is  the  negligence  and 
unskilfulness  of  the  officers  of  a  municipal  corporation  in  the  improvement  of 
a  street,  the  injury  is  complete  and  permanent,  constituting  but  one  cause  of 
action;  and  in  a  suit  on  that  cause  of  action  all  damages  present  and  pros|>ec- 
tive  may  be  recovered,  and  for  fresh  damages  resulting  from  the  improvement 
a  second  action  will  not  lie.*  This  is  extremely  illogical.  The  cause  of  action 
was  not  simply  the  naked  negligence  of  the  city  in  grading  its  streets,  but  the 
causing  of  damage  by  reason  of  that  negligence.  Every  time  negligence  causes 
damages  there  is  a  new  cause  of  action.  The  city  might  be  ever  so  negligent 
in  this  or  any  other  particular,  but  until  damage  had  resulted  therefrom  no 
cause  of  action  therefor  could  accrue  against  it.  Is  it  not  then  absurd  to  assert 
that  the  mere  negligence  was  the  cause  of  action  ?  Such  a  doctrine  carried  out 
to  its  inevitable  consequence  would  bar  the  recovery  of  damages  occurring^ 
after  the  lapse  of  a  period  sufficient  to  outlaw  the  original  negligence,  even 
though  no  complete  cause  of  action  had  ever  accrued  during  that  time,  for  it 
rests  upon  the  assumption  that  negligence  was  actionable  per  se.  Under  such 
a  doctrine  a  cause  of  action  might  be  outlawed  before  it  ever  came  into 
existence. 

"Permanent  negligence  renders  it  necessary  to  recover  all  damages  in  one 
suit.  Therefore  if  a  city  announces  that  a  ditch  is  to  be  left  unguarded  for- 
ever, the  party  who  has  been  injured  by  it  must  recover  his  future  damages, 
which  may  arise  from  further  injury  by  it,  in  the  same  action.  How  could 
they  be  fixed,  or  even  remotely  estimated  ?  There  would  be  no  basis  on  which 
damages  could  be  calculated,  and  hence  they  could  not  be  recovered.  Accord- 
ing to  Judge  Elliott's  doctrine,  if  the  same  person  fell  into  the  same  ditch  a 
second  time,  without  a  fault  on  his  part,  after  he  had  recovered  damages  for 
the  first  injury,  he  would  be  absolutely  without  remedy.  The  monstrous 
absurdity  and  perversion  of  justice  to  which  this  doctrine,  based  on  supposed 
or  real  permanency  pf  the  cause  of  damage,  inevitably  leads,  are  so  palpabl* 
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■8  to  reqaire  no  comment.  The  learned  jadge  fancies  he  sees  an  analogy  which 
Aostains  his  views.  He  says:  '  The  case  before  us  is  closely  analogous  to  the 
seixore  of  land  under  the  right  of  eminent  domain  for  railroad  or  highway 
purposes,  and  in  all  such  cases  it  Is  held  both  by  the  English  and  the  Amer- 
ican courts  that  all  damages,  present  and  prospective,  must  be  assessed  in  one 
proceeding.'  Now  there  is  not  a  particle  of  analogy  between  such  cases  and 
the  case  before  him  for  decision.  When  property  is  taken  under  an  exercise 
of  the  iwwer  of  eminent  domain  there  is  no  wrong.  The  act  which  invades 
plaintifTs  right  is  lawful.  It  is  known  that  that  act  is  to  be  permanent,  and 
that  the  invasion  of  plaintiffs  property  by  that  act,  being  lawful,  the  defend- 
ant can  never  be  called  to  account  therefor  after  having  made  just  compensa- 
tion. This  act,  though  against  the  will  of  the  owner,  being  lawful,  he  must 
then  collect  all  damage  which  will  flow  from  it  or  be  forever  barred.  But 
when  the  act  complained  of  is  unlawful  or  becomes  unlawful  by  damage  flow- 
ing from  It,  a  new  cause  of  action  is  created  every  time  damage  is  occasioned, 
because  the  defendant  has  not  and  never  "can  have  a  right  to  damage  the  plain- 
tiff by  such  act.  When  property  is  condemned  for  the  benefit  of  the  public, 
the  law  makes  lawful  the  invasion  of  the  owner's  rights,  which  but  for  such 
public  lienefit  would  be  unlawful.  As  the  act  is  lawful,  no  action  can  be  pre- 
dicated on  it,  and  the  compensation  which  the  law  requires  to  be  made  must  be 
made  as  the  statute  points  out,  and  not  by  action.  The  two  cases  are  as 
widely  separated,  so  far  as  this  question  is  concerned,  as  '  thrice  from  the  cen- 
ter to  the  utmost  pole.'  Again  Judg^  EIlliott  wanders  from  the  path  of  prin- 
ciple.  He  says:  '  The  complaint  of  the  appellee,  as  we  have  seen,  is  based 
upon  the  negligence  of  the  corporate  officers  in  improving  a  street,  and  the 
improvement  is  a  permanent  one,  so  that  the  tort  which  formed  the  basis  of 
the  action  was  complete  when  damages  resulted.'  But  the  wrong  consisted, 
not  in  negligently  grading  the  street  but  in  suffering  such  negligence  to  cause 
damage.  The  Injury  was  done,  not  by  the  grading  of  the  street,  but  by  its 
condition  after  the  grading  was  complete.  Every  time  that  condition  causes 
damage  a  new  actionable  injury  is  occasioned,  and  a  new  cause  of  action  arises. 
In  fact  there  is  no  difference  in  principle  between  the  continuance  of  a  trespass 
and  the  continuance  of  negligence,  except  that  the  Imre  continuance  of  the 
former  will  per  sf  give  a  new  cause  of  action,  while  the  persistence  in  the 
same  negligence  is  not  actionable  unless  it  causes  new  damage.  Right  here  a 
distinctioD  should  be  pointed  out  which  it  is  very  Important  should  not  be  lost 
Might  of.  It  is  not  every  kind  of  future  damage  In  cases  like  these  now  under 
discussion  which  can  be  recovered  in  a  new  action.  If  the  damages  are  con- 
nected with  the  first  cause  of  action,  they  must  be  recovered  in  that  action  or 
never,  even  though  they  cannot  be  foreseen.  Suppose  in  the  case  we  are 
Teviewing  the  first  flooding  of  plaintiff's  property  had  caused  some  bodily 
injury  to  the  plaintiff,  which  subsequently,  and  after  judgment  In  the  flrst 
action,  developed  into  a  serious  disorder,  permanently  Impairing  his  health; 
and  that  the  suit  was  brought  to  recover  such  future  damage,  there  could  be 
no  question  but  that  the  first  recovery  would  constitute  a  perfect  defense, 
because  these  damages  are  Inseparably  connected  with  the  occurrence  which 
gave  the  plaintiff  his  cause  of  action.     But  if  the  premises  are  again  flooded. 
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is  it  not  apparent  that  the  action  brought  to  recover  the  damages  resalting  from 
snch  subaeqaent  flooding  stands  upon  an  entirely  different  basis  ?  and  that  the 
plea  of  a  former  recovery  has  no  application  ?  This  distinction  is  alluded  to 
in  MitcJtell  v.  Barley  Main  ColUeryCo. ,  14  Q.  B.  Div.  135,  where  Bbbtt,  M.  R., 
said:  *  Where  an  excavation  has  been  made  and  subsidence  has  taken  place,  it 
may  be  true  that  for  all  the  effects  both  existing  and  prospective,  of  that  sul>- 
sidence,  the  person  injured  ought  to  sue  at  once,  and  I  incline  to  think  that  he 
ought.  It  is  not  necessary  to  determine  that  in  this  case,  but  I  am  strongly 
inclined  to  think  that  he  ought.  But  what  is  to  be  done  as  to  the  new  subsi- 
dence ?  •  *  *  Therefore  whilst  I  am  strongly  of  opinion,  although 
it  is  not  necessary  to  decide  it  in  this  cas6,  that  in  respect  of  the  same  subsi- 
dence the  jury  ought  to  take  into  account  not  only  the  actually  existing  dam- 
ages, but  also  the  prospective  damages,  which  may  be  the  result  of  that  sub- 
sidence, yet  I  think  that  whera  there  is  a  new  and  further  subsidence  that  is  a 
new  cause  of  action/ 

'*  The  injustice  of  the  doctrine  enunciated  in  OUy  of  North  l^mon  v.  Voe- 
gler,  requiring  future  damages  to  be  recovered  where  the  cause  of  damages  is 
permanent,  is  palpable,  for  such  damages  could  not  be  recovered,  as  they  are 
not  susceptible  to  legal  proof,  for  they  must  be  at  least  reasonably  certain  or 
probable  to  warrant  a  recovery  of  them.  Judge  Elliott,  to  suport  his  views, 
cites  Town  of  Troy  v.  CheMre  B,,  88  N.  H.  88;  s.  c,  IS6  Am.  Dec.  177;  F\nde 
V.  New  ffaven^  ete.^  Co.,  113  Mass.  884;  8.  c,  17  Am.  Rep.  166;  Powers  v. 
Council  Bluffs,  45  Iowa,  653;  8.  c,  34  Am.  Rep.  793;  Adams  v.  Hastings,  etc., 
Co.,  1»  Minn.  365,  and  8eeiy  v.  Aldemy,  61  Penn.  St.  803,  among  other  cases 
which  require  no  consideration. 

"The  case  of  BiMv  v.  Ottumwa  HydravUc  Power  Co.,  70  Iowa,  145,  is  to  the 
same  effect  as  the  Indiana  case,  the  court  holding  that  damages  sustained  by 
the  unlawful  erection  of  a  dam,  permanent  in  its  nature,  must  all  be  recov- 
ered  in  one  action.  In  other  words,  the  court  decides  that  the  wrong-doer,  by 
nuking  palpable  his  intention  to  persist  in  wrong-doing,  thereby  secures  to 
himself  the  indefeasible  right  to  continue  his  nuisance  upon  paying  only  such 
damages  as  have  actually  accrued,  and  can  be  shown  to  be  reasonably  certain 
to  accrue  In  the  future,*  although  as  a  tort-feasor  he  can  claim  no  indulgence 
from  the  law,  and  although  it  is  extending  an  unprecedented  indulgence  to 
him  to  suffer  him  to  continue  a  wrong  on  paying  such  damages  as  are  neces- 
sarily inadequate  in  nearly  every  case,  because  no  human  prescience  can  fore- 
see all  the  natural  future  consequences  of  an  act  with  that  clearness  of  vision 
absolutely  essential  to  warrant  the  consideration  by  a  court  or  jury  of  such 
consequences  in  fixing  future  damages  under  the  law,  which  requires  them  to 
be  reasonably  certain. 

"  If  these  decisions  are  sound,  then  every  private  person  may  for  his  own 
private  ends  exereise  the  power  of  eminent  domain  by  simply  making  his  ap- 
propriation of  his  neighbor's  property  or  his  invasion  of  his  neighbor's  rights 
permanent  in  its  nature,  and  then  pajdng  the  insufficient  damages,  which  are 
all  that  can  be  established  under  the  law  before  the  claim  for  damages  has 
been  outlawed.  Where  the  act  or  thing  which  causes  damage  is  a  nuisance, 
the  aailiorities  speak  but  one  language,  and  that  is,  that  future  damages  can- 
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not  b3  recovered,  but  that  every  day's  continuance  of  the  nuisance  is  action* 
abie.  WkUmore  v.  Biachoff,  5  Hun.  176;  Thayer  v.  Brooka,  17  Ohio  St.  489; 
HerrinffUm  v.  .S«.  P  dt  L,  C.  B.  Co.,  17  Minn.  215;  IXckinaony.  C,  B,  I.  d  P. 
B.  Co.,  71  Mo.  55a;  Mahon\.  JST.  T,  (7.  d  H,  B.  B,  Co.,  24  N.  Y.  658;  Uliney, 
N.  7.  C,  db  K  B.  B.  Co.,  101  N.  Y.  98;  s.  c„  53  Am.  Rep.  124;  FeU  v.  Ben- 
neU,  Penn.;  Stadler  v.  Orieben,  Wis.;  Cain  v,  C,  B.  I.  d  P.  B.  Co.,  54  Iowa, 
255.  Bat  see  Chieaffo,  etc.,  B.  Co.  v.  Lod),  118  III.  203;  Beddinn  v.  Oskalooia 
G.  L.  Co.;  s.  c,  4  Am.  Dec.  639;  Powers  v.  Council  Bluffs,  4.0  Iowa,  042;  s.  c, 
24  Am.  Rep.  792. 

*'  In  fact  it  may  be  stated  as  an  undoubted  rule  that  the  continuance  of  any 
act  or  thing  which  is  actionable  only  when  coupled  with  damages  is  actionable 
every  time  damages  flow  from  H.  Where  water  is  diverted,  every  day's  per- 
sistence in  such  diversion  gives  a  new  action.  Langford  v.  Owsley,  2  Bibb 
(Ky.),  215;  8.  c,  4  Am.  Dec.  699.  So  where  the  diversion  of  a  stream  causes 
land  to  be  flooded  annually,  every  new  submergence  gives  a  new  action. 
jffoogierv.  HannibtU,  etc.,  70  Mo.  145.  Damming  or  obstructing  water  so  as 
to  cause  damages  by  flooding  property  or  injuring  mills,  etc.,  is  actionable 
every  time  damage  occurs.  Plate  v.  2i.  Y.  C.  B.  Co.,  87  N.  Y.  472;  Mersereau 
V.  PearsaU,  19  N.  Y.  108;  Baldwin  v.  Calkins,  10  Wend.  169.  This  is  the  rule 
where  damages  are  claimed  for  obstructing  light  by  a  permanent  structure. 
Every  day's  obstruction  may  be  redressed  by  action.  Blunt  v.  McCormici,  3 
Denio,  288.  To  same  effect  are  Duryea  v.  Mayor,  etc.,  26  Hun,  120;  Winches- 
ter  V.  Stev&ns*  Paint,  58  Wis.  850 ;  Union  Trust  Co.  v.  Cuffif,  26  Eans.  754 ; 
Spilman  v.  Boanoke  Nao.  Co.,  74  N.  C.  675. 

The  decision  in  the  case  of  Powers  v.  Council  Bluffs,  supra,  referred  to  in 
Oiiy  of  North  Vernon  v.  Voegler,  and  cited  therein  to  sustain  the  views  of  the 
court  in  that  case,  will  constitute  all  the  argument  necessary  to  show  tlio  in- 
justice and  absurdity  involved  in  such  a  doctrine.  The  action  was  for 
damages  in  negligently  constructing  a  ditch,  which  caused  an  injury  to 
plaintiff's  land.  The  ditch  was  dug  in  1860.  Plaintiff  was  damaged  in  1866, 
and  subsequently  from  time  to  time.  The  court  held  that  as  the  claim  for  the 
damage  sustained  in  1866  was  outlawed,  there  could  be  no  recovery,  even  for 
substantial  damages  sustained  within  the  statutory  time,  for  the  reason  that 
there  was  only  one  cause  of  action  which  comprehended  all  damages,  those  al- 
ready suffered  and  those  which  might  be  sustained.  Why?  Because  the 
ditch  was  permanent.  The  argument  of  the  court  is  necessarily  weak  and  in- 
conclusive, as  all  argument  in  support  of  injustice  must  be.  The  court  says: 
'  The  case  does  not  differ  so  far  as  principles  in  question  are  concerned  from 
any  case  where  an  injury  has  been  received  by  one  person  from  the  culpable 
negligence  or  unskilf ulness  of  another. '  But  the  reply  to  this  argument  is 
that  the  negligence  causes  daily  damage.  It  is  as  though  the  carelessness  of 
the  defendant  had  its  inception  each  day,  for  each  day's  continuance  of  it  was 
as  much  a  wrong  as  the  original  negligence.  But  this  decision  is  too  indefen- 
sible to  need  discussion  to  lay  bare  its  unsoundness." 

"The  cases  in  which  lateral  or  subjacent  support  has  been  removed  have 
been  referred  to  bat  not  cited.  They  will  now  be  considered.  In  Backhouse 
r.  BorumU,  9  H.  L.  Gss.  508,  the  action  was  brought  to  recover  damages  by 
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Teason  of  the  subsidence  of  the  superior  tenant  caused  hy  an  excavation  of  the* 
underlying  stratum;  and  the  defense  was  that  more  than  nix  years  had  elapoed 
since  the  completion  of  the  excayation,  but  the  House  of  Lords  held  that  thia 
fact  constituted  no  defense  as  the  subsidence  had  taken  place  within  sixyeaxB 
before  the  commencement  of  the  action.  It  was  held  that  the  excavation,  br- 
ing lawful  when  made,  never  became  unlawful  for  the  purpose  of  giving  a 
cause  of  action,  but  was  the  cause  of  the  cause  of  action  which  was  the  sub- 
sidence itself.  The  cause  of  action  therefore  did  not  accrue  till  the  subsidence 
took  place,  and  the  statutory  time  conmienced  running  then  and  not  before. 

"  In  NieJdin  v.  WUliamg,  10  Ex.  259,  the  action  was  to  recover  damages  sus- 
tained by  a  subsidence  as  in  Backh&iue  v.  ^BcnamL  The  defense  was  that  the 
cause  of  action  for  the  subsidence  had  been'  satisfied,  and  to  overthrow  this 
defense  plaintiff  replied,  that  the  action  was  brought  for  a  subsequent  subsi- 
dence. On  demurrer  this  avoidance  of  the  defense  was  held  bad.  The  case 
is  clearly  in  conflict  with  Backhouse  v.  Banomi,  and  as  the  latter  is  a  more  re> 
cent  and  authoritative  adjudication,  the  case  of  Nieklin  v.  WilUams  must  be 
regarded  as  overruled.  In  Lamb  v.  Walker,  2  Q.  B.  IMv.  389,  the  question  was 
again  presented  under  similar  facts.  The  decision  was  the  same  as  in  NiekUn 
V.  Williams,  but  the  lord  chief  justice  dissented,  and  his  reasoning  is  unan^ 
swerable.  Finally  the  Ckiurt  of  Appeals  in  MUcheU  v.  Barley  Main  Colliery 
Co,,  14  Q.  B.  Div.  125,  reviewed  the  whole  question  and  came  to  the  only 
sound  conclusion  that  each  new  subsidence  created  a  new  cause  of  action.  It 
is  true  the  question  did  not  arise  under  the  plea  of  a  former  recovery.  The 
defense  was  the  statute  of  limitations,  but  the  court  could  not  decide,  as  it  did, 
that  the  claim  for  damages  was  not  outlawed,  without  in  effect  holding  that 
the  new  subsidence  gave  a  new  cause  of  action  on  which  a  recovery  could  be 
had  even  though  a  recovery  had  been  had  for  the  first  subsidence.  It  is  im- 
material whether  the  cause  of  action  for  the  first  subsidence  has  bee^i  satisfied 
by  a  recovery  or  is  barred  by  the  statute  of  limitations.  In  either  case  no  new 
action  can  be  maintained  for  a  new  subsidence,  unless  such  subsidence  create 
a  new  and  independent  cause  of  action.  The  excavation  which  caused  the 
Bubsiclence  in  the  case  was  made  in  1868,  and  subsequently  plaintiff  was  dam- 
aged by  the  subsidence  of  his  land.  In  1882  a  new  subsidence  took  place  be- 
cause of  the  excavation  made  in  1868,  no  new  excavation  having  been  made, 
and  the  one  made  in  1868  not  having  been  disturbed  since  that  time.  It  was 
claimed  in  the  action  brought  to  recover  the  damages  sustained  by  the  new 
subsidence,  that  when  the  first  subsidence  occurred  the  cause  of  action  was 
complete,  and  that  the  second  subsidence  was  but  an  element  of  tUo  damages 
flowing  from  the  digging  of  the  excavation  which  was  the  cause  of  action  and 
did  not  create  a  new  cause  of  action.  This  sophistry  was  brushed  aside  by^ 
the  court.  Brett,  M.  R.,  writing  the  opinion,  based  the  decision  of  the  court 
partly  on  authority  but  mainly  on  principle.  lie  agrees  with  the  argument  of 
the  counsel  for  the  plaintiff,  which  he  expresses  in  the  following  language: 
'  The  reply  on  the  part  of  the  plaintiff  is  this,  the  fact  of  the  defendant's  ex- 
cavating these  minerals  gave  him  no  cause  of  action;  it  did  him  no  injury  by 
itself;  they  had  a  right  to  do  It,  their  mines  were  their  own  property,  and  they 
had  a  perfect  right  to  do  what  they  liked  with  their  own,  so  long  as  they  did 
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not  hurt  liim.  When  they  excavated  the  minerals  which  were  their  own 
property,  if  they  had  then  and  there  taken  means  to  prevent  the  sinking  of 
the  plaintiiTs  property,  he  would  have  had  no  cause  of  action  against  them. 
What  they  did  in  excavating  was  perfectly  lawful,  if  they  had  taken  care  that 
in  so  using  their  property  they  did  not  hurt  him.  But  in  1808,  or  immediately^ 
afterward,  they  did  something  which  did  give  him  a  cause  of  action,  that  is. 
they  caused  his  land  to  subside,  and  that  subsidence  caused  by  them  was  his 
cause  of  action.  They  caused  that  subsidence  by  mining,  and  not  by  propping, 
so  as  to  prevent  the  plaintiff's  land  subsiding  afterward.  That  cause  of  action 
was  settled  between  them  when  they  repaired  his  houses,  but  now  they  have  dono 
him  a  new  and  wholly  independent  injury;  they  have  caused  his  land  to  subside 
again.  It  is  true  that  in  this  case  it  is  the  same  spot  as  before,  but  it  might  have 
been  a  hundred  yards  off.  It  is  a  new  subsidence. .  They  have  caused  that  sub- 
sidence by  the  excavation  of  the  minerals  in  1868,  and  by  not  having  filled  up- 
that  excavation  before  1882.  It  is  no  answer  to  the  plaintiff  in  respect  of  thin 
new  subsidence  which  is  the  injury  to  him,  to  tell  him  that  the  eauM  eavsans  of 
that  was  the  same  as  the  eatua  eatuans  of  the  old  subsidence.  That  eaiua  can- 
Bans  gave  the  plaintiff  no  right  of  action  at  all  in  either  case,  but  the  two  dif- 
ferent results  from  it  have  given  the  plaintiff  two  causes  of  action,  and  although 
it  is  true  to  say,  that  for  the  same  cause  of  action  successive  actions  for  dam- 
ages cannot  be  maintained,  yet  there  may  be  any  number  of  successive  causes 
of  action.  This  is  the  whole  dispute  between  the  parties.  Therefore  we 
must  consider  what  is  the  real  cause  of  action.*  Then  after  referring  to  the 
case  of  Lamb  v.  Walker,  and  particularly  the  opinion  of  the  lord  chief  Justice 
in  that  case,  the  court  continues:  '  I  cannot  help  thinking  that  the  judgment 
of  the  lord  chief  justice,  which  he  might  have  founded  entirely  upon  Back- 
hou$e  V.  Bonami,  examines  the  whole  subject  afresh,  and  gives  the  most 
weighty  reasons  to  show  that  in  such  a  case  as  this  the  only  cause  of  action  is- 
the  subsidence  of  the  plaintiff's  land,  and  if  that  subsidence  has  been  brought 
about  by  the  defendants,  whether  or  not  bv  the  omittsiou  of  something  after 
commission,  that  is  without  taking  precautions  against  the  consequences  of 
an  act  ot  commission  by  them,  each  subsidence  is  a  new  cause  of  action  *  * 
*  But  wbat  is  to  be  done  with  a  new  subsidence  ?  The  mine  owner  has 
excavated  on  his  own  property;  he  knows  that  he  caused  a  subsidence  to  his 
neighbor's  property,  and  he  knows  that  that  neighbor  is  entitled  to  damages 
for  it;  will  he  run  the  risk  of  allowing  the  excavation  to  continue,  the  effects 
of  which  he  may  obviate  by  immediately  putting  up  a  wall  or  propping  up  his 
own  property  ?  If  he  does  nothing  he  is  not  counteracting  the  effects  on  his- 
neighbor's  property,  of  something  which  he  has  done  on  his  own;  he  is  not 
counteracting  that  mischief  to  his  neighbor  by  doing  something  on  his  own 
property;  and  if  there  is  a  new  subsidence  that  will  give  his  neighbor  a  new 
cause  of  action.  The  chief  justice  says  it  is  difficult  to  conceive  that  the  jury, 
which  is  the  tribunal  that  is  to  give  damages  for  the  first  subsidence  that  is 
existing,  ought  to  give  damages  for  a  prospective  new  subsidence,  which  the 
defendant  has  the  option  and  the  right  to  prevent;  so  that  although  before  tho 
verdict  of  the  jury  is  given,  or  although  at  the  time  that  that  verdict  is  given 
the  mine  owner  is  doing  that  which  will  prevent  any  future  damage,  neverthe- 
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less  the  Jury  in  the  first  action  ought  to  take  into  consideratioiA  the  proepec- 
tive  injary  which  might  be  thoaght  likely  to  occur  at  the  time  when  the  action 
was  brought.  That  seems  to  me  to  be  a  proposition,  which  when  it  i^  well 
Sifted  out  and  examined  cannot  stand,  and  therefore  the  chief  justice's  reason- 
ing of  itself  and  without  reference  to  Backhouse  v.  BononUt  is  conclusive  to 
«how  that  each  subsidence  is  a  fresh  cause  of  action  *  *  *  Therefore  I 
agree  with  the  lord  chief  justice's  views,  that  each  subsidence  is  a  new  cause 
of  action,  although  the  causa  cautans  of  each  subsidence  may  be  the  same/ 

'*  This  case  was  carried  to  the  House  of  Lords  and  the  judgment  of  the 
Court  of  Appeals,  Lord  Blackburn  dissenting,  affirmed,  11  App.  Cas.  127; 
M  L.  T.  R.  (N.  S.).  H82.  The  opinion  of  Lord  Fitzgerald  is  the  most  con- 
vincing and  satisfactory  of  the  opinions  delivered  in  the  House.  Indeed  his 
reasoning  and  the  reasoning  of  Cockburn,  C.  J.,  dissenting  in  Lamb  v.  WtU- 
Jeer,  can  neither  be  answered  nor  criticised. 

'*  In  WhiUhouse  v.  Fellom,  10  Q.  B.,  N.  S.  765,  the  defendants,  as  trustees 
of  a  turnpike  company,  had  so  constructed  a  drain  along  the  highway  as  to 
cause  injury  by  the  flow  of  water  to  plaintiffs'  mine.  To  the  action  brought 
to  recover  damages  the  defendants  set  up  the  statute  of  limitations;  but  the 
court  held  that  the  action  was  not  barred,  as  the  damages  sued  for  had  been 
sustained  within  the  statutory  period,  although  the  construction  of  the 
drain  was  beyond  that  period.  The  Court  of  Appeals,  in  MUcheU  v.  DuHey 
Main  CoUiery  Co,,  thus  very  clearly  states  the  substance  of  the  reasoning  of 
the  court  in  WhUehoute  v.  FeUaum:  *  The  Court  of  Common  Pleas  said  the 
eau9a  catuans  of  the  injury  to  the  property  was  a  continuing  cause,  but  that 
oause  alone  gave  to  the  mine  owner  no  cause  of  action.  It  was  a  cause  which 
if  thereby  any  damage  was  occasioned  to  a  mine  owner's  property  would  im- 
mediately give  him  a  cause  of  action.  It  had  given  a  cause  of  action  some 
time  ago.  but  since  that  the  trustees  continued  it.  They  might  have  stopped 
it.  The  continuing  eauta  causans  remained,  and  remained  in  the  power  of 
the  trustees,  and  that  caused  a  new  injury  to  the  mine  owner's  property. 
That  was  a  new  cause  of  action,  because  it  was  an  injury  to  the  land  owner's 
property  in  each  case.' 

**  In  McGhdre  v.  Qrant,  25  N.  J.  L.  856,  the  defendant  had  removed  the 
lateral  support  of  the  pluntiff's  land.  Damages  having  been  subsequently 
sustained,  suit  was  brought.  The  statute  of  limitations  was  relied  on  as  a 
defense,  the  removal  of  the  lateral  support  having  taken  place  beyond  the 
statutory  period.  But  the  court  held  that  the  cause  of  action  was  the  damage 
sustained  by  the  falling  of  the  land,  and  that  the  falling  of  the  land, 
having  occurred  within  the  time  limited  the  statute  of  limitations  was  no 
defense.  The  case  of  UUne  v.  N,  F.  C.  db  k,  R.  B.  Co.,  101  N.  Y. 
98;  8.  c,  68  Am.  Rep.  128,  is  an  exceedingly  important  decision  on  the 
subject  under  consideration.  It  is  true  that  the  subject  of  future  damages 
was  not  authoritatively  settled  in  that  case,  as  what  was  said  on  that  point  was 
mere  obitor.  But  the  opinion  contains  such  a  careful  review  of  the  whole 
mSrtter  that  it  will  not  be  disregarded  in  the  future  by  that  tribunal." 

In  Williams  v.  Pamtroy  Coal  Co.,  27  Ohio  St.  588,  the  facts  were  as  follows: 
Defendants,  while  working  their  mine,  broke  over  the  line,  and  took  coal  from 
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the  mine  of  the  adjacent  owner.  The  treBpaes  was  committed  in  1861.  In 
1868,  the  plaintiff  while  working  his  mine,  the  mine  on  which  defendant  had 
trespassed,  broke  into  the  excavation  which  defendants  had  made,  and  through 
the  opening  thus  made  water  flowed  into  and  damaged  the  plaintifTs  mine. 
Action  was  brought  to  recover  the  damages  suffered  bj  plaintiff,  and  it  was 
urged  on  his  behalf  that  it  was  a  proper  case  for  the  application  of  the  doctrine 
of  continuous  nuisance,  and  that  therefore  every  item  of  damage  created  a 
new  cause  of  action.  But  the  court  held  that  the  only  wrong  of  which  the  de- 
fendants had  been  gailty  was  the  original  trespass  committed  when  they  broke 
through  into  plaintiff's  mine  in  1861,  and  that  therefore  the  plaintiffs  claim 
for  damages  was  outlawed. 

"  A  recent  case  in  the  New  Jersey  Court  of  Chancery  is  very  interesting  and 
important.  It  is  Exeentora  of  Lord  v.  Carbon  Iron  Manuf.  Co,  The  syllabus 
states  with  precision  the  substance  of  the  decision.  '  For  a  simple  trespass, 
which  is  complete  when  the  foree  by  which  it  was  committed  ceases,  and 
which  is  continuous  in  nothing  but  the  consequences  which  may  flow  from  it 
subsequent  to  its  commission,  the  only  remedy  to  the  law  is  an  action  of  tres- 
pass, in  which  the  person  injured  must  recover  his  damages  once  for  all.' 

"  'As  a  general  rule  the  only  legal  duty  which  a  trespasser  incurs  by  his 
wrongful  act,  where  his  trespasses  complete  when  judicial  aid  is  invoked,  is 
a  liability  to  reimburse  the  person  injured  in  money  for  the  loss  which  his 
trespass  has  caused. 

'' '  If  an  upper  mine  owner  breaks  through  a  barrier  which  was  left  by  the 
lower  mine  owner  for  the  purpose  of  protecting  his  mine  against  the  water 
which  otherwise  would  flow  from  the  upper  into  the  lower  mine,  the  tres- 
passer is  answerable  for  the  damages,  including  the  costs  of  restoring  the  bar- 
rier; but  the  trespass  in  such  case  imposes  no  legal  duty  upon  the  trespasser 
to  either  close  the  opening  or  to  prevent  the  water  in  his  mine  from  flowing 
through  the  opening  into  the  lower  mine. 

** '  The  flowage  of  water  from  the  upper  mine  into  the  lower  through  an 
opening  thus  is  neither  the  oontinaance  of  a  trespass  nor  of  a  nuisance,  and 
gives  no  distinct  ground  of  action.' 

"  '  The  suit  was  in  equity  to  compel  the  defendants  to  protect  the  complain- 
ants against  water  flowing  from  defendant's  mine  into  the  mine  owned  by 
complainants  through  an  opening.  The  court  assumed,  for  the  purpose  of  the 
argument,  what  however  was  not  the  fact,  that  the  defendants  had  made  the 
opening,  and  that  it  was  a  trespass  for  which  they  were  responsible.  It  waa 
urged  that  although  the  action  for  the  ori^nal  trespass  was  barred  by  lapse 
of  time,  yet  that  every  day's  continuance  of  the  opening  gave  the  complainant 
a  new  cause  of  action,  for  the  reason  that  the  defendants  owed  to  the  plaintiffs 
the  duty  of  repairing  the  breach,  and  that  therefore  equity  would  interfere  to 
compel  the  performance  of  this  duty  to  prevent  a  multiplicity  of  suits.  On 
this  point  the  court  say:  '  Therefore  if  the  wrong  which  forms  the  ground  of 
his  action  had  been  committed  on  the  surface,  and  had  consisted  of  an  exca- 
vation made  in  the  complainants'  land,  and  also  of  the  removal  of  a  solid  stone 
wall  erected  by  the  complainants  on  their  own  land  to  prevent  the  water  of  a 
pond  standing  on  the  defendants'  land  from  overflowing  theirs,  and  the  effect 


366  ILLINOIS, 


Chicago  and  Eastern  Railroad  Coinpanj  v.  Loeb. 


of  the  defendants'  wrongful  acts  in  making  the  excavation  and  romoving  the 
wall  had  been  to  produce  a  continuous  discharge  of  the  water  of  the  pond  over 
the  complainant's  land,  which  would  continue,  constantly  inflicting  additional 
injury  fo  long  as  the  wall  was  not  restored,  and  the  complainants  had  failed 
to  apply  for  protection  while  the  wrong  was  in  progress,  but  came  seekiog  it 
jifter  all  forco  and  violence  had  ceased,  and  after  the  defendants'  trespass  as  a 
legal  wrong  was  fully  completed,  though  its  injurious  consequences  were  still 
in  progress,  I  consider  it  entirely  clear  on  principle  that  under  such  a  condi- 
tion of  facts  this  court  would  be  powerless  to  give  the  complainants  any  relief 
whatever.  It  is  certain  that  the  trespass  could  not  be  restrained,  for  as  al- 
ready remarked,  it  is  impossible  to  restrain  or  prevent  the  doing  of  that  which 
has  already  been  done.  It  is  equally  certain  that  this  court  has  no  po%ver  to 
•decree  the  payment  of  pecuniary  damages  in  satisfaction  of  such  a  wrong,  and 
I  know  of  no  power  in  this  court  or  in  any  other  which  gives  it  authority  when 
one  person  had  made  an  excavation  in  the  land  of  another,  to  command  the 
aggressor  to  go  back  and  fill  up  the  excavation,  and  restore  the  land  to  its 
original  condition.  Such  a  decree  would,  I  think,  be  entirely  anomalous,  hav- 
ing the  support  of  neither  precedent  nor  principle.  And  it  would  produce 
this  incongruous  state  of  affairs:  To  redress  the  first  trespass  the  court  would 
command  the  aggressor  to  commit  a  second ..  Nor  do  I  think  this  court  has 
power  in  such  a  case  to  compel  the  wrong-doer  to  erect  a  wall  on  his  own  land 
to  protect  the  injured  party  against  the  consequences  of  his  wrongful  act. 
The  practical  effect  of  such  an  exeroise  of  power,  it  will  be  observed,  would 
be  to  fasten  a  perpetual  easement  on  the  lands  of  the  aggressor  as  a  remedy 
for  a  trespass  committed  by  him  on  the  land  of  his  neighbor.  I  have  never 
understood  that  it  was  possible  for  any  such  consequences  to  flow  from  a  tres- 
pass, nor  that  it  was  possible  for  an  easement  to  have  its  origin  in  such  a 
source.  Acts  which  are  wrongful  in  their  origin  may  be  repeated  so  fre- 
quently and  so  long  as  to  raise  the  presumption  of  a  grant,  and  thus  to  trans- 
form what  was  originally  wrongful  into  a  right;  but  1  know  of  no  act  which 
a  wrong-doer  may  do  on  the  land  of  another  which  vnll  give  the  person  in- 
jured a  right  of  any  kind  in  the  land  of  the  wrong-doer. 

"  '  It  would  seem  therefore  to  be  entirely  clear,  that  if  the  trespasses  on  which 
the  complainants  ground  their  right  to  relief  had  been  committed  on  the  sur- 
face, this  court  would  have  been  without  the  slightest  pretense  of  jurisdiction 
over  the  case,  and  that  the  only  remedy  to  which  the  complainants  could  in 
that  case  &ave  had  recourse  would  have  been  an  action  at  law.  But  the  com- 
plainants say  that  their  right  in  this  respect  is  changed  by  the  place  where 
the  trespasses  were  committed,  and  by  the  character  and  consequences  of  the 
trespasses.  The  proposition  on  which  they  rest  their  right  to  a  remedy  in 
equity  is  this^  That  the  defendants,  by  their  trespasses,  having  placed  the 
two  mines  in  such  a  position  or  relation  to  each  other  that  water  rising  in  the 
•defendants'  mine  must  necessarily,  by  force  of  the  law  of  gravitation,  flow  into 
that  of  the  complainants,  they  thereby  imposed  upon  themselves,  as  a  conse- 
quence of  their  wrong,  a  legal  duty  to  prevent  the  water  accumulating  in  their 
mine  from  flowing  into  the  complainants'  mine;  and  that  inasmuch  as  the  com- 
plainants can  only  have  adequate  protection  against  the  injuries  which  will  arise 
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fram  the  Tiolation  of  duty,  by  an  injanction  commanding  the  defendants  to 
prevent  the  water  in  the  mine  from  flowing  into  the  complainants'  mine,  their 
right  to  relief  in  eqaity  Ib  clear,  for  the  reason  that  a  court  of  equity  is  the 
only  tri banal  which  can  effectually  and  adequately  redress  their  wrong.  This 
proposition,  it  will  be  observed,  goes  to  the  length  of  declaring  that  it  is  a  8et< 
tied  rule  of  law,  that  a  trespass  which  is  complete  in  every  thing  except  its 
damnifying  consequences  when  suit  is  brought,  will  in  a  case  like  the  present 
rdse  a  duty  against  the  person  committing  it  to  do  something  more  in  making 
redress  for  it  than  to  pay  pecuniary  damages.  No  such  duty,  it  is  clear,  exists 
by  force  of  any  general  principle,  and  if  it  exists  at  all,  it  must  be  as  an  excep- 
tion to  some  general  rule.  According  to  the  rule  which  prevails  generally,  if 
not  universally,  in  such  cases,  the  only  legal  duty  which  a  trespasser  incurs 
by  his  wrongful  act,  where  his  act,  as  a  legal  wrong,  is  complete  when  judi- 
cial  aid  is  invoked,  is  a  liability  to  reimburse  the  injured  person,  in  money,  for 
all  loss,  both  direct  and  consequential,  which  his  trespass  has  caused.  If  A. 
breaks  the  window  of  B.'s  house,  and  a  rain  storm  should  afterward  occur  be- 
fore B.  could,  by  the  exercise  of  reasonable  diligence,  have  the  windows  re- 
paired, and  his  house  should  in  consequence  be  seriously  injured  by  the  rain, 
B.  in  a  suit  against  A.  would  be  entitled  to  recover  all  the  damages  which  his 
house  has  sustained,  as  well  resulting  from  the  destruction  of  the  windows  as 
those  subsequently  caused  by  the  rain.  But  B.  could  not  leave  his  windows 
in  the  insecure  condition  in  which  A.'s  wrongful  act  put  them,  and  then  main- 
tain an  action  against  A.  for  not  repairing  them.  To  allow  B.  to  maintain  an 
action  against  A.  for  not  repairing  the  windows  would  involve  this  absurdity: 

A.  would  have  no  right  to  enter  B.'s  close  to  repair  the  windows  —  if  he  went 
there,  even  for  t&at  purpose,  he  would  commit  a  further  trespass —  and  so,  if 

B.  should  be  allowed  to  maintain  an  action  against  A.  for  not  repairing  the 
windows,  his  action  would  rest  on  A.'8  not  doing  that  which  he  had  no  right 
to  do.' 

**  It  has  been  held  however  that  where  the  plaintiff  sues  merely  at  law  to 
recover  his  damages,  but  brings  a  suit  in  equity  to  have  the  thing  which 
causes  him  continuous  damages  enjoined  and  for  damages,  it  is  proper  for  the 
court  to  assess  the  permanent  damages  to  his  property  sustained  by  the  thing, 
on  the  theory  that  it  is  to  remain  forever,  and  direct  that  the  defendant  ]>ay 
such  damages  upon  receiving  from  the  plaintiff  a  deed  of  the  property  actually 
seised,  and  consequential  damages  to  the  other  property  of  the  plaintiff.  Hen- 
dermm  ▼.  New  TiH-k  Cent.  R.  Co,,  78  N.  Y.  428. 

'*  The  court  said:  '  In  view  of  the  annoyance  and  expense  incident  to  the 
stoppage  of  the  defendant's  trains,  it  was  just  to  open  the  doors  of  escape  and 
permit  the  defendant  at  once  to  acquire  title  to  the  land,  and  thus  avoid  the 
delay  incident  to  other  proceedings  for  that  purpose;  but  it  was  notwithstand- 
ing optional  with  the  defendant  to  comply  with  the  condition.  The  plaintiffs 
could  not  require  it,  but  they  would  be  bound  by  the  judgment,  and  the  de- 
fendant becomes  on  performing  the  condition  purchaser  of  the  land,  with 
rights  not  inferior  to  those  obtained  by  appraisement  and  payment  of  damages 
under  the  statute.  *  *  *  It  is  however  objected  that  the  plaintiff  should 
liaTe  in  this  action  no  damage  save  for  the  actual  trespass  to  the  time  of  bring- 
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lag  the  action,  and  should  by  saccerairo  actions  have  aocming  damages  for 
the  maintenance  of  the  railroad  snbeeqnent  to  the  commencement  of  the  ac- 
tion, or  only  nominal  damages  for  the  original  trespass,  antil  by  the  action  of 
ejectment  he  has  possession,  and  that  for  damages  in  the  depreciation  in  Talae 
abo^e  referred  to,  he  should  wait  until  the  defendant  institutes  proceedings 
to  acquire  title  under  the  statute  relating  to  that  matter.  If  that  is  so,  a  court 
of  equity  in  powerless,  the  multiplicity  of  actions  not  prevented,  and  a  new 
and  altogether  useless  litigation  encouraged  for  no  good  purpose.  I  think  tho 
objections  not  tenable,  and  discover  no  reason  for  denying  any  relief  to  which 
the  plaintiff  would  in  any  action  or  before  any  tribunal  be  entitled.  The  de- 
fendant has,  for  the  purposes  of  its  incorporation,  entered  upon  an  exclusive 
and  permanent  occupation  of  the  land,  embedded  therein  its  tracks,  and  is  en- 
joying it  as  fully  as  if  the  right  to  do  so  had  been  legally  secured.  In  that 
event  compensation  must  have  been  made  to  the  owner,  and  the  two  things 
concurring,  the  title  of  the  defendant  would  be  complete  and  the  owner  le- 
gally satisfied.  The  same  result  should  be  reached  in  this  proceeding.  The 
parties  are  before  the  court;  they  have  had  their  day.  Those  matters  have 
been  passed  upon  which  might  have  gone  before  commissioners  under  the 
statute,  and  for  every  trespass  the  plaintiff  may  recover  in  this  action.' 

'*  This  case  is  not  in  conflict  with  UUne  v.  N.  T.  C.  A  H,  R.  R,  Co.,  101  N. 
T.  98;  8.  c. ,  58  Am.  Rep.  128,  as  the  plaintiff  is  not  bound  to  proceed  in  equity 
and  it  is  only  when  he  invokes  the  aid  of  an  equitable  tribunal  that  the  court 
will  compel  him  to  accept  his  permanent  damages  and  grant  and  release  his 
rights  to  the  defendants.  It  is  entirely  proper  for  a  court  of  equity  to  grant 
this  relief,  for  the  defendant  could  obtain  the  same  result  by  proceeding  under 
the  statute  to  condemn  the  plaintiff's  property.  The  measure  of  damages  in 
such  a  proceeding  and  the  rights  secured  by  the  defendant  would  be  precisely 
the  same.  However  it  may  be  safely  asserted  that  the  plaintiff,  suing  in 
equity,  would  not  be  compelled  to  accept  such  damages  and  convey  and  re- 
lease his  rights  where  the  defendant  would  not  have  the  right  to  seize  the 
property  of  the  plaintiff  under  the  right  of  eminent  domain.  This  would  be 
arrogating  to  itself  a  power  not  possessed  by  the  Court  of  Chancery  —  the 
power  to  convert  by  decree,  and  against  the  consent  of  the  owner,  a  mere  tres- 
pass into  a  transfer  of  his  property  on  receiving  compensation.  The  doctrine 
that  all  damages  connected  with  and  flowing  from  a  single  cause  of  action 
must  be  recovered  in  one  action,  is  so  elementary,  has  obtained  so  long,  and  is 
founded  upon  such  obvious  principles  of  justice  and  reason,  that  no  extended 
examination  of  the  authorities  will  be  attempted.  The  following  cases,  among 
others,  which  might  be  or  have  already  been  cited,  sustain  this  doctrine:  Dtm- 
aidion  v.  Jf.,  etc.,  R.  Co,,  18  Iowa,  280;  Penn.  R.  Go.  v.  Brooks,  57  Penn.  St. 
83^);  FUer  v.  N.  T.  C.  R.  Co ,  49  N.  Y.  42;  8.  c.  10  Am.  Rep.  827;  Hoiyok^ 
V.  Orand  Trunk  R.  Co.,  48  N.  H.  541:  ^l^n  v.  Jewett,  26  N.  J.  Eq.  474;  If., 
etc.,  R.  Co.  V.  WhUflM,  44  Miss.  466;    Whitney  v.  Clarendon,  18  Vt.  252. 

"And  yet  in  the  face  of  this  well -settled  doctrine,  we  find  the  English 
Court  of  Appeal,  or  rather  the  judges  of  that  court,  totally  disregarding  it,  in 
the  case  of  Bruneden  v.  Humphrey,  14  Q.  B.  Div.  141.  Plaintiff's  person  and 
cab  were  injured  by  the  negligence  of  defendant's  servants.     Having  recovered 
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damages  in  one  action  for  the  injury  to  his  cab,  he  brought  a  new  action  for 
the  damages  to  his  person.  JBM,  he  conld  recover,  the  ground  of  decision 
being,  that  as  plaintiff  was  injured  in  two  distinct  rights  —  person  and  prop- 
erty— ^he  could  maintain  two  distinct  actions.  Lord  Golbridqb  dissented,  say- 
ing: 'That  the  injury  done  to  the  plaintiff  is  injury  done  to  him  at  one  and 
the  same  moment^  by  one  and  the  same  act,  in  respect  of  different  rights,  i,  s., 
his  person  and  his  goods,  I  do  not  in  the  least  deny;  but  it  seems  to  me  a 
subtlety  not  warranted  by  law  to  hold  that  a  man  cannot  bring  two  actions  if 
he  is  injured  in  his  arm  and  in  his  leg,  but  can  bring  two,  if  besides  his  arm 
and  leg  being  injured,  his  trousers  which  contain  his  leg,  and  his  coat-sleeve 
which  contains  his  arm,  have  been  torn.  The  consequences  of  holding  this 
are  so  serious,  and  may  be  very  probably  so  oppressive,  that  I  at  least  must 
respectfully  dissent  from  a  judgment  which  establishes  it.'  In  the  court  be- 
low the  two  members  of  the  court  agreed  with  the  views  expressed  by  the 
Lord  Chief  Justice.—  See  opinions  of  PoUiOCK,  B.,  and  Lofbb,  J.,  in  11  Q.  B. 
Div.  718." 
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(118I11.S60.) 
Bailroads  —  ur^tut  diicriminatum  —  eontraet  far  rebate. 

A  contract  between  a  railroad  company  and  a  shipper,  that  the  latter  shall 
pay  the  regular  and  established  rates  of  freight,  the  same  as  all  other  ship- 
pers, and  that  the  company  shall  pay  back  to  him  a  certain  portion  of  the 
freight  so  charged  and  paid,  whereby  such  shipper  will  pay  a  less  rate  for 
transportation  than  that  paid  by  others,  and  the  public  generally,  for  like 
services,  under  similar  circumstances  and  for  like  distances,  is  void  as 
against  public  policy  at  conunon  law,  and  under  the  statute  against  unjust 
discriminations. 

ACTION  to  recover  rebates  for  freight  charges.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

James  A,  Bads,  for  plaintiff  in  error. 

C.  C.  Clark  and  Nelson  d  Hamsberger,  for  defendant  in  error. 

Shbldok,  J.  This  action  was  brought  by  Bice  Ervin  and  John 
Ervin,  against  the  Indianapolis,  Decatur  and  Springfield  Railway 
Company,  to  recover  for  certain  rebates  claimed  to  be  due  them  on 
certain  contracts  for  the  shipment  of  grain  oyer  the  defendant's 
railroad,  from  Tuscola,  Illinois,  during  the  years  1879,  1880  and 
Vol.  LIX  —  47 
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1881.  The  general  issae,  and  a  apecial  plea  setting  oat  these  con- 
tracts were  filed  by  the  railway  company.  A  demurrer  was  sus- 
tained to  the  special  plea.  On  the  trial  of  the  case  in  the  court 
belowy  the  defendant  offered  to  proye,  under  the  general  issue,  that 
at  and  before  the  time  of  making  the  contracts  sued  on,  defendant 
had  established  a  schedule  of  reasonable  rates  and  tolls  for  the 
transportation  of  grain  and  other  property  over  its  railroad,  in 
accordance  with  the  schedule  of  rates  that  had  been  prepared  for  it 
by  the  railroietd  and  warehouse  commissioners  of  the  State  of 
Illinois ;  that  plaintiffs  resided  at  Tuscola,  Illinois,  and  were 
engaged  in  buying  grain  and  shipping  it  over  defendant's  railroad, 
and  that  plamtiffs  and  the  general  freight  agent  of  the  defendant 
entered  into  a  secret  agreement  that  the  grain  and  other  property 
of  plaintiffs  to  be  shipped  over  the  railroad  should  be  billed  out 
and  cliarged  at  the  regular  schedule  rates,  and  that  the  same  should 
be  paid  by  plaintiffs  the  same  as  was  charged  to  and  paid  by  the 
public  generally  for  similar  services,  under  similar  circumstances 
and  for  like  distances,  and  that  the  company  should  pay  back  to 
plaintiffs,  by  way  of  rebate,  a  portion  of  the  freight  so  charged  and 
paid,  from  two  to  eight  cents  per  hundred  pounds  on  all  grain 
shipped  by  them  over  the  road,  giving  to  plaintiffs  a  less  rate  for 
transportation  than  was  given  to  the  public  generally  for  like  ser- 
vices, under  similar  circumstances,  and  for  like  distances  ;  that  the 
rates  so  given  to  plaintiffs  were  private  and  not  open  to  the  public 
generally,  and  less  than  were  charged  to  the  public  generally,  less 
than  the  schedule  rates,  and  than  any  other  shipper  had,  except 
Davis  &  Finney;  that  plaintiffs  and  Davis  &  Finney  did  the  bulk 
of  the  grain  business  on  the  railroad;  that  no  other  grain  shippers 
had  such  special  rates,  and  could  not  compete  with  plaintiffs.  This 
evidence  was  all  excluded  by  the  court,  and  exception  taken.  The 
special  plea  sets  out  substantially  the  same  facts,  with  the  addition 
that  the  president  of  the  company  had  instructed  the  freight  agent 
not  to  allow  plaintiffs  less  than  the  regular  rates,  of  which  plaintiffs 
had  notice,  and  that  they  had  notice  of  the  regular  schedule  rates. 
Judgment  went  for  the  plaintiffs  for  $6,711.73,  after  the  overruling 
of  a  motion  for  a  new  trial,  and  was  affirmed  by  the  Appellate  Court 
for  the  third  district.     Defendant  sued  out  this  writ  of  error. 

It  is  insisted  the  contracts,  as  set  out  in  the  special  plea,  and 
offered  to  be,  proved  at  the  trial,  are  void,  as  in  violation  of  the 
statute  of  the  State  against  extortion  and  any  unjust  discrimination 
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bj  railroad  companies  in  freight  and  passenger  rates,  and  as  against 
public  policy.  This  question^  as  respects  the  statute  above  named, 
then  in  force,  was  presented  before  this  court  in  Toledo,  Wabash  S 
Western  R.  Co.  ▼.  Elliott,  76  111.  67,  where  a  contract  for  such  a  rebate 
was  held  not  to  be  in  violation  of  the  statute  to  prevent  unjust  dis- 
crimination in  charges  by  railroad  carriers.  This  ruling  was  followed 
and  affirmed  in  Erie  &  Pacific  Despatch  v.  Cedly  112  111.  185. 

It  is  contended  by  appellee^s  counsel  that  these  cases  should  con- 
trol the  present  decision.  The  statute  under  which  the  Elliott 
decision  was  made,  was  different  from  the  present  statute  which 
applies  here.  The  contract  in  the  Elliott  case  was  made  in  Feb- 
ruary, 1872,  and  the  statute  which  applied  there  was  the  act  which 
went  in  force  July  1, 1871,  entitled  '^An  act  to  prevent  unjust  dis- 
criminations and  extortions  in  the  rates  to  be  charged  by  the 
different  railroads  in  this  State  for  the  transportation  of  freight  on 
said  roads."  Laws  1871,  1872,  p.  635.  That  act  provided  only 
against  unjust  discrimination  between  places  and  not  between  indi- 
vidual shippers,  so  that  it  was  well  said  in  the  Elliott  case:  ''We 
do  not  understand  the  contract  is  at  all  in  violation  of  the  statute 
to  prevent  unjust  discrimination  in  charges  by  railroad  carriers." 
But  a  subsequent  statute,  approved  May  2,  1873,  which  went  in 
force  July  1,  1873  (R.  S.1874,  p.  816),  and  is  the  one  applying  to 
this  case,  provides  against  unjust  discrimination  between  individual 
shippers,  as  well  as  between  places.  The  second  section  of  the  act 
provides,  in  general  terms:  ''If  any  railroad  corporation  in  this 
State  shall  make  any  unjust  discrimination  in  its  rates  or  charges 
of  toll  for  the  transportation  of  passengers  or  freight  upon  its  road, 
it  shall  be  deemed  guilty  of  having  violated  the  provisions  of  the 
act,  and  be  subject  to  its  penalties."  Section  3,  after  speaking  as 
to  discrimination  between  places,  provides  further:  *'  Or  if  it  (rail- 
road corporation)  shall  charge,  collect  or  receive  from  any  person 
or  persons,  for  the  transportation  of  any  freight  upon  its  railroad, 
a  higher  or  greater  rate  of  toll  or  compensation  than  it  shall  at  the 
same  time  charge,  collect  or  receive  from  any  other  person  or  per- 
sons for  the  transportation  of  the  like  quantity  of  freight  of  the 
same  cliass,  being  transported  from  the  same  point,  m  the  same 
direction,  over  equal  distances  of  the  same  railroad,  or  if  it  shall 
charge,  collect  or  receive  from  any  person  or  persons  a  higher  or 
greater  amount  of  toll  or  compensation  than  it  shall  at  the  same 
time  charge,  collect  or  receive  from  any  other  person  or  persons 
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for  receivings  handling  or  delivering  freight  of  the  same  class  and 
like  quantity  at  the  same  point  apon  its  railroad/'  or  shall  make 
the  like  discrimination  between  persons  for  the  use  and  transporta- 
tion of  any  railroad  car,  '^  all  such  discriminating  rates,  charges, 
collections  or  receipts,  whether  made  directly,  or  by  means  of  any 
rebate,  drawback  or  other  shift  or  evasion,  shall  be  deemed  and 
taken,  against  such  railroad  corporation,  as  j9r /ma /aci>  evidence  of 
the  unjust  discriminations  prohibited  by  the  provisions  of  this  act. 
This  section  shall  not  be  construed  so  as  to  exclude  other  evidence 
tending  to  show  any  unjust  discrimination  in  freight  and  passenger 
rates/'  The  fourth  section  provides,  that  any  such  railroad  cor* 
poration  guilty  of  making  any  unjust  discrimination  as  to  passenger 
or  freight  rates,  or  the  rates  for  the  use  and  transportation  of 
railroad  cars,  or  in  receiving,  handling  or  delivering  freights,  shall 
upon  conviction  thereof  be  fined  in  any  sum  not  less  than  tl,00O, 
or  more  than  $5,000,  for  the  first  offense,  and  in  increased  sums  for 
subsequent  offenses. 

The  aim  of  this  statute  is  agamst  favoritism,  against  charging  one 
shipper  more  than  another  for  the  like  service,  under  like  condi- 
tions. The  statute  regards  this  as  an  unjust  discrimination  and 
denounces  and  punishes  it  as  such.  Unjust  discrimination  by  com- 
mon  carriers  was  not  sanctioned  by  the  common  law.  In  the  case 
of  Chicago  (6  Alton  R.  Co.  v.  People,  67  111.  16;  8.  c,  16  Am. 
Rep.  559,  this  court  say:  '^  The  duties  and  liabilities  of  a  common 
carrier  are  clearly  defined  by  the  common  law,  and  have  been  so 
defined  for  centuries.  *  *  *  Another  well  settled  rule  of  the 
common  law  in  regard  to  common  carriers  is,  that  they  shall  not 
exercise  any  unjust  or  injurious  discrimination  between  individuals 
in  their  rates  of  tolls."  In  Messenger  v.  Penti,  R.  Co.,  36  If.  J. 
Law,  407,  it  was  decided  that  an  agreement  by  a  railroad  company 
to  carry  goods  for  certain  persons  at  a  cheaper  rate  than  they  will 
carry,  under  the  same  conditions,  for  others,  was  void,  as  creating 
an  illegal  preference.  The  plaintiffs  in  that  case  had  made  shipments 
at  the  regular  rates,  under  an  agreement  that  they  should  be 
allowed  such  drawbacks  as  would  bring  their  freights  twenty  and 
ten  cents  per  hundred  lower  than  the  lowest  rate  given  to  any 
other  person.  The  suit  was  to  recover  such  drawbacks.  The  con- 
tract was  held,  upon  the  principles  of  the  common  law,  to  be  ille- 
gal, and  on  that  ground  a  demurrer  to  the  declaration  was  sus- 
tained.   Whenever  the  contract  which  the  party  seeks  to  enforce. 
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be  it  express  or  implied,  is  expressly  or  by  implication  forbidden 
by  the  common  or  statute  law^  no  court,  either  of  law  or  equity, 
will  lend  its  assistance  to  give  it  effect.  3  Ghit.  Gont.  971.  This 
is  the  well-settled  rule  of  law. 

The  evidence  offered  and  excluded  tended,  in  our  opinion,  to 
make  a  case  of  unjnst  discrimination,  under  this  statute  of  1873, 
to  prove  a  contract  to  give  the  plaintiffs  an  undue  preference  over 
others,  in  charging  them  lower  rates  on  their  shipments.  Sucli  a 
contract  appears  to  us  to  be  one  in  contravention  of  this  statute. 
As  the  matter  stands,  plaintiffs  have  paid  the  regular  rates,  and 
have  been  treated  alike  with  other  shippers  not  having  had  any 
undue  advantage.  To  enforce  such  a  contract  as  above,  and  ad- 
judge defendant  to  pay  the  rebate  claimed,  woald  be  to  compel 
defendant  to  make  an  unjnst  discrimination  in  favor  of  plaintiffs, 
xuid  require  the  company  to  do  what  the  statute  forbids  doing. 
Such  a  resnlt  the  law  will  not  aid  in  accomplishing.  In  the  Cecil 
<»ise,  the  contract  was  made  in  1881,  and  was  one  for  a  rebate  on  a 
single  shipment  of  com.  The  principal  questions  there  contro- 
verted and  discussed  were  as  to  the  making  of  the  contract  and 
the  authority  of  the  agent.  There  was  no  discussion  of  the  valid- 
ity of  the  contract.  There  was  merely  an  extract  from  the  opinion 
in  the  Elliott  case,  and  then  this  observation:  ^' What  was  there 
said  is  equally  applicable  here,  and  under  the  authority  of  that 
case  we  must  hold  the  agreement  in  this,  valid  and  binding."  It 
was  mistakenly  remarked,  that  what  was  said  in  the  Elliott  case 
was  equally  applicable  in  the  Cecil  case.  The  contract  in  the  for- 
mer case  was  made  when  the  statute  of  1871  was  in  existence,  and 
the  decision  there  was  with  reference  to  that  statute.  The  con- 
tract in  the  Cecil  case  was  made  while  the  statute  of  1873  was  in 
force.  But  the  difference  between  the  two  statutes  was  not  brought 
to  the  attention  of  the  court,  and  it  was  supposed  the  same  statute 
was  involved  in  both  cases,  so  that  the  Cecil  caser  really  affirmed 
nothing  more  in  this  regard  than  that  the  decision  in  the  Elliott 
case,  with  reference  to  the  statute  of  1871,  was  correct.  Neither 
of  those  cases  therefore  should  control  the  present  one. 

We  are  of  opinion  the  Gireuit  Gourt  erred  in  sustaining  the  de- 
murrer to  the  special  plea,  and  in  excluding  the  offered  evidence. 

The  judgments  of  the  Appellate  and  Gireuit  Gonrts  will  be  re- 
versed, and  the  cause  remanded  to  the  Gireuit  Gourt. 

Judgment  reversed. 
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Mmrriage — daw^r  —  barred  &y  ani&^nuptial  ogreemenL 

An  ante-naptial  agreement,  by  adults,  fairly  anderstood,  that  each  party  re- 
leases the  right  of  dower  in  the  lands  and  estate  of  the  other,  and  permits 
the  other  to  hold  his  or  her  separate  property  free  of  all  daims  growing  out 
of  the  marriage,  bars  the  wife's  dower. 


6 


ILL  for  dower.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 


W,  C.  Kaeffner  and  James  M.  Dill,  for  appellant. 

Turner  A  Holder,  R.  A.  Halberi  and  A.  8.  Willerman,  for  ap-. 
pellees. 

MAGRUDEBy  J.  In  Jane,  1875,  John  Barth,  a  resident  of  St. 
Clair  county,  a  widower,  forty-seven  years  old,  with  nine  children, 
the  owner  of  about  one  thousand  acres  of  laud,  worth  from  $80,000 
to  $100,000,  and.  of  personal  property  worth  from  $1,500  to 
$2,000,  married  a  widow  named  Maria  E.  Lines,  now  Maria  E. 
Barth,  the  appellant  in  this  cause.  The  marriage  took  place  in  St. 
Louis,  Missouri,  on  the  29th  of  June,  A.'  D.  1875.  Previous  to 
the  marriage  an  ante-nuptial  contract  was  made  between  Barth  and 
Mrs.  Lines,  which  was  signed  by  them  on  June  18,  1875,  the  day 
of  its  date,  and  acknowledged  on  June  21, 1875,  before  a  justice  of 
the  peace  in  St.  Glair  county.  It  was  recorded  in  that  county  on 
June  8, 1876,  and  is  as  follows: 

'^  This  agreement,  made  this  18th  day  of  June,  A.  D.  1875,  be- 
tween Mary  E.  Lines,  of  Mascoutah,  in  the  county  of  St.  Clair 
and  State  of  Illinois,  of  the  first  part,  and  John  Barth,  the  second, 
of  the  county  and  State  aforesaid,  of  the  second  part,  witnesseth^ 
that  whereas  a  marriage  is  about  to  be  liad  and  solemnized  between 
said  parties,  and  whereas  said  Mary  E.  Lines  is  possessed  of  real 
and  personal  estate,  to- wit,  certain  houses  and  lots  in  the  platted 
town  of  Mascoutah,  a  stock  of  store  goods,  negotiable  securities, 
etc,,  and  the  said  John  Barth,  the  second,  is  also  possessed  of  real 
and  personal  estate,  to-wit,  farming  and  timber  lands,  in  the  county 
and  State  aforesaid,   farm  stock  and  negotiable  securities;  and 
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whereas,  it  is  mntaally  desired  by  the  said  parties  that  the  estate  of 
each  shall  remaia  separate  and  be  subject  only  to  the  sole  control 
of  its  respective  owner,  as  well  after  as  preyions  to  the  solemniza- 
tion of  the  marriage,  they  hereby  mutually  agree  and  coyenant, 
first,  that  the  estate  of  the  said  Mary  E.  lines  shall  remain  her 
separate  property,  subject  entirely  to  her  individual  control  and 
management,  as  if  she  were  unmarried,  the  said  John  Barth,  the 
second,  not  acquiring,  by  force  of  said  marriage,  for  himself,  his 
heirs,  assigns  or  creditors,  any  interest  therein,  or  in  the  use  or 
control  thereof,  or  in  the  income,  rents,  profits  or  dividends  arising 
thereout. 

'*  And  whereas,  it  is  also  agreed,  that  all  estate,  real  or  personal, 
which  said  Mary  E.  Lines  may  hereafter  acquire  or  become  entitled 
to  in  any  manner,  shall  be  held  by  her  to  her  separate  us«»  as  afore- 
said, and  be  thereby  placed  beyond  the  control  and  management  of 
John  Barth,  the  second: 

'^Xow  therefore  it  is  agreed  by  said  John  Barth,  the  second,  in 
consideration  of  the  marriage,  and  of  a  further  consideration  herein- 
after mentioned,  that  he  will  waive,  release  and  relinquish  unto 
the  said  Mary  K.  Lines  all  the  dower  interest  in  the  real  estate 
which  she  now  possesses  or  hereafter  may  acquire,  or  in  any  manner 
become  entitled  to,  of  which  he  may  become  vested  by  force  of  the 
contemplated  marriage,  and  at  all  times  during  the  coverture  of 
ssiiJ  Mary  E.  Lines,  permit  her  to  control  and  ra.mage  said  estate, 
and  such  estate  as  may  hereafter  come  to  her,  as  hereinbefore  is 
named,  and  to  receive,  expend  or  re-invest  the  income,  rents  and 
profits  and  dividends  thereof,  at  her  own  separate  discretion,  free 
from  his  interference  or  control,  to  her  own  separate  use ;  and  the 
said  John  Barth,  the  second,  hereby  covenants  and  agrees  to  and 
with  said  Mary  E.  Lines,  her  heirs  and  assigns,  that  he  will  war* 
rant  and  defend  said  estate  and  property,  and  all  such  estate  and 
property  as  she  may  hereafter  become  in  any  manner  entitled  to,  to 
the  said  Mary  E.  Lines,  against  himself  and  his  heirs,  to  her  sepa- 
rate  use;  that  he  will  permit  her  to  dispose  of  the  same  by  will,  as 
she  may  bequeath  the  same,  and  that  he  will  not  in  any  manner 
interfere  with  her  absolute  control  thereof;  that  the  estate  of  the 
said  John  Barth,  the  second,  shall  remain  his  separate  property, 
subject  entirely  to  his  individual  control  and  management,  as  if  he 
were  unmarried,  the  said  Mary  E.  Lines  not  acquiring,  by  force  of" 
said  marriage,  for  herself,  her  heirs,  assigns  or  creditors,  any  inter- 
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est  therein,  or  in  the  use  or  control  thereof,  or  in  the  income,  rents; 
profits  or  dividends  arising  thereont. 

'^  And  whereas,  it  is  also  agreed,  that  all  estate,  real  or  personal, 
which  said  John  Barth,  the  second,  may  hereafter  acqaire  or  become 
entitled  to  in  any  manner,  shall  be  held  by  him  to  his  own  separate 
tise  as  aforesaid,  and  be  thereby  placed  beyond  the  control  or  man- 
agement of  said  Mary  E,  Lines  : 

'^Now  therefore  it  is  agreed  by  said  Mary  K.  Lines,  in  consid- 
eration of  said  marriage  and  of  the  foregoing  covenants  on  the  part 
of  said  Barth,  the  second,  that  she  hereby  expressly  waives,  releases 
and  relinquishes  unto  said  John  Barth,  the  second,  all  dower  inter- 
est in  the  real  estate  which  he  now  possesses  or  hereafter  may 
acquire,  or  in  any  manner  become  entitled  to,  of  which  she  may 
become  vested  by  the  contemplated  marriage  and  will  at  all  times, 
during  the  coverture  of  said  John  Barth,  the  second,  permit  him 
to  control  and  manage  said  estate,  and  such  estate  as  may  hereafter 
come  to  him,  as  hereinbefore  is  named,  and  to  receive,  expend  or 
re-invest  the  income,  rents,  profits  and  dividends  thereof,  at  his 
own  separate  discretion,  free  from  her  interference  or  control,  at 
his  own  separate  use.  And  the  said  Mary  K.  Lines  hereby  cove- 
nants and  agrees  to  and  with  said  John  Barth,  the  second,  his  heirs 
and  assigns,  that  she  will  warrant  and  defend  said  estate  and  prop- 
erty, and  all  such  estate  and  property  aa  he  may  hereafter  become 
in  any  manner  entitled  to,  to  said  John  Barth,  the  second,  against 
herself  and  her  heirs,  to  his  separate  use;  that  she  will  permit  him 
to  dispose  of  the  same  by  will,  as  he  may  bequeath  the  same,  and 
that  she  will  not  in  any  manner  interfere  with  his  absolute  control 
thereof. 

^'  Witness  our  hands  and  seals  the  day  and  year  above  written. 

JoHK  Barth,  the  second.     [Seal.] 
M.  E.  Lines.  [Seal.] 

On  July  7,  1884,  John  Barth  died  intestate,  leaving  the  appel- 
lant, his  widow,  and  eleven  children,  nine  of  them,  the  children  of 
a  former  wife,  as  above  stated,  and  two  of  them,  the  fruit  of  his 
marriage  with  appellant,  all  of  whom  are  the  appellees  in  this  cause. 

The  appellant  filed  her  bill  on  September  5,  1884,  in  the  Circuit 
Oourt  of  St.  Olair  county,  for  assignment  of  dower  and  homestead, 
and  the  contract,  above  recited,  is  set  up  by  appellees,  as  a  bar  to 
her  claim  for  dower.  The  Circuit  Court  found  it  to  be  a  bar  and 
so  decreed.     This  is  an  appeal  from  that  decree,  and  the  question, 
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which  it  brings  before  us  is,  whether  the  agreement  in  question  is 
n  bar  to  appellant's  right  of  dower  in  her  deceased  husband's  lands. 

The  case  of  McOee  v.  AfcQee,  91  111.  548,  seems  to  be  decisive  of 
the  question.  We  there  held  that  an  agreement,  substantially  the 
«ame  as  that  in  the  case  at  bar,  was  in  equity  a  bar  to  the  dower 
of  the  demandant,  although  it  was  wanting  in  the  requisites  oi  a 
legal  or  statutory  jointure.  In  that  case  the  agreement  recited, 
that  each  party  owned  real  and  personal  property,  and  provided 
that  each  should  retain  the  control  and  possession  of  his  or  her  own 
property  free  from  all  claim  on  the  part  of  the  other,  and  each 
thereby  renounced  all  claims  of  dower  or  otherwise  in  the  lands  or 
personalty  of  the  other. 

It  is  said  however  that  the  contract  passed  upon  in  McOee  v. 
McOee  was  made  in  1857,  and  that  ''as  the  law  then  was,  the 
husband  on  the  consummation  of  the  marriage  succeeded  to  the 
absolute  ownership  of  the  personal  property  of  the  wife,  and  was 
entitled  to  curtesy  in  her  real  estate,  as  well  as  the  usufruct  thereof,'' 
whereas  under  the  law,  as  it  stood  in  June,  1875,  the  husband  had 
no  estate  as  tenant  by  the  curtesy  in  his  wife's  land,  and  a  married 
woman  was  as  much  entitled  to  the  separate  ownership  and  control 
of  her  personal  property  as  though  she  was  2k  feme  sole.  It  is  there- 
fore argued,  that  by  the  agreement  now  under  consideration,  Barth 
surrendered  nothing  to  the  appellant  as  a  consideration  for  the 
release  of  her  dower  interest  in  his  lands,  which  the  law  did  not 
already  secure  to  her,  independently  of  any  contract. 

It  is  to  be  noted  however,  that  when  appellant  made  the  agree- 
ment  in  question,  she  was  a  woman  of  mature  years,  and  a  mer- 
•chant,  engaged  in  business  for  herself.  She  owned  real  estate, 
worth  from  tl,500  to  $2,000,  consisting  of  two  lots,  in  Mascoutah, 
upon  one  of  which  was  a  house,  in  which  she  kept  a  store.  She 
also  owned  a  stock  of  ''  store  goods,"  worth  some  $4,000  or  $5,000. 
If  she  should  die  before  her  husband,  he  would  have  dower  in  her 
real  estate,  and  become  the  absolute  owner  of  one-third  of  her  per- 
sonalty. By  the  agreement,  he  released  all  claim  to  the  interests, 
which  the  law  would  thus  have  given  him  in  her  estate,  and 
empowered  her  to  dispose  of  it  by  will,  free  of  any  dower  rights 
therein  on  his  part.  She  made  the  same  relinquishment  to  him  of 
whatever  interest  the  law  would  give  her  in  any  of  his  property. 
He  was  a  farmer,  and  she  kept  a  store.     Each  was  to  control  and 

manage  his  or  her  own  property,  free  from  any  interference  by  the 
Vol.  LIX  —  48 
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other.     The  marriage  seems  to  haye  been  a  sort  of  bnsinees  arrange- 
ment. 

The  Btatates  of  most  of  the  States  now  make  the  wife  as  free 
and  independent  in  the  control  of  her  property  as  the  husband  is 
in  th«^  control  of  his  property.  As  a  result  of  this  legislation,  the 
tendency  of  the  modern  decisions  is  to  uphold  ante-nnptial  con- 
tracts, made  fairly  and  without  fraud  by  adult,  single  women. 
A  woman  '^may  bar  her  dower  in  any  lawful  manner,  since  by 
the  statutes  she  can  make  any  lawful  contract."  Wenitoorth  y. 
WentiDorih^  69  Me.  244.  '*  There  is  perhaps  no  principle  better 
settled  than  that  any  prorision,  which  an  adult,  before  marriage, 
agrees  to  accept  in  lieu  of  dower,  will  amount  to  a  good  equitable 
jointure."  Andrews  v.  Andrews^  8  Oonn.  79.  "  Where  the  parties 
agree  beforehand,  that  after  marriage  each  shall  hold  his  or  her 
ante-nuptial  property  to  his  or  her  separate  use,  and  on  the  death 
of  one  of  them,  neither  shall  haye  any  marital  claim  on  the  estate 
of  the  other,  this  is,  at  least  in  a  court  of  equity,  generally 
esteemed  to  be  a  good  bar  to  dower."    Bish.  Marr.,  §  423. 

The  provision  of  our  statute,  that  when  a  conveyance  is  made  to,, 
or  in  trust  for  an  intended  wife,  for  the  purpose  of  creating  a  joint- 
ure in  her  favor  with  her  assent,  to  be  taken  in  lieu  of  dower,  such 
jointure  shall  bar  any  claim  for  dower  by  her  in  the  lands  of  her 
husband  (Hurd  Rev.  Stat,  of  1885,  chap.  41,  §  7),  ''  cannot  be 
said  to  deprive  her  of  the  power  to  bar  her  right  to  dower  by  any 
other  form  of  ante-nuptial  contract.  *  *  *  This  howeyer  is 
not  the  case  of  a  settlement  or  jointure,  but  of  a  contract"  yhitt 
v.  Afaurer,  25  Md.  532. 

Scribner,  in  his  work  on  Dower  (vol.  2,  pp.  409  and  413,  says: 
*'  With  respect  to  the  legal  requisite,  that  the  estate,  limited  in 
jointure,  be  such  an  estate  of  freehold  as  should  continue  during 
the  wife's  life,  no  such  circumstance  will  be  necessary  in  equity,  in 
order  to  make  the  jointure  an  absolute  bar  to  dower,  if  the  intended 
wife  be  of  age  and  a  party  to  the  deed,  because  as  she  is  able  to 
settle  and  dispose  of  all  her  rights,  she  is  competent  to  extinguish 
her  title  to  dower  upon  any  terms,  to  which  she  may  think  proper 
to  agree.  *  *  *  The  cases  are  not  entirely  agreed  upon  the 
question,  as  to  whether  an  ante-nuptial  contract,  which  merely 
secures  to  the  wife  her  separate  property  and  makes  no  provision 
for  her  out  of  the  husband's  estate,  is  a  good  equitable  jointure, 
but  in  a  majority  of  the  cases,  it  is  held,  that  if  it  be  a  part  of  such 
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agreement  that  the  wife  shall  relinquish  her  dower,  it  will  he  good 
in  equity/' 

For  the  reasons  liere  stated,  we  think  that  the  agreement,  made 
hy  appellant  with  her  deceased  husband,  operates  as  a  bar  to  her 
claim  of  dower  in  his  lands.  The  proof  shows,  that  she  entered  into 
it  with  a  full  understanding  of  its  meaning  and  effect.  It  rests 
upon  the  consideration  of  her  husband's  release  of  all  his  legal  rights 
in  her  separate  estate.  The  decree  of  the  Circuit  Oonrt  is  therefore 
aflBrmed.  Decree  afirmed. 


Sholl  y.  Oebmak  Coal  Compakt. 

(US  Dl.  tf7.) 
BminefU  domain — pubUc  U9e. 

A  strip  of  land  cannot  be  condemned  by  a  coal  company  for  the  constraotioft 
of  a  tramway  leading  from  the  coal  works  to  a  public  railroad. 

CONDEMNATION  proceedings.     The  opinion  states  the  case. 
The  petitioner  had  judgment  below. 

B.  S.  Preiiyman,  for  appellant 

Muckle  dk  Whtitng^  McCulloch  dk  McGuUoch  and  Puterbaugh  dt 
Puterbaugh,  for  appellee. 

MuLKBY,  J.  The  German  Coal  Company,  a  domestic  corpora- 
tion organized  under  the  general  Incorporation  Act,  for  the  purpose 
of  '*  mining  and  selling  coal,"  filed  a  petition  under  the  Eminent 
Domain  Act,  in  the  County  Court  of  Peoria  county  for  the  pnrpose 
of  acquiring,  by  condemnation,  the  right  of  way  over  a  narrow  strip 
of  land  belonging  to  the  appellant,  Adam  Sholl,  and  lying  between 
the  company's  coal  works  and  the  Peoria  and  Pekin  Union  railroad. 
The  piece  of  land  sought  to  be  condemned  was  wanted  for  an  ex- 
tension of  a  tramway  belonging  to  the  company,  so  as  to  connect  it 
with  the  railway,  and  thus  secure  to  the  company  railroad  facilities 
for  the  transportation  of  its  coal.  The  right  to  condemn,  the  prop- 
erty for  snch  purpose  was  resisted  by  the  defendant  from  the  out- 
set, as  violatiye  of  the  Constitution  of  the  State.  The  objection 
however  was  overruled,  and  after  a  very  vigorous  and  somewhat 
protracted  contest,  the  court  entered  an  order  of  condemnation. 
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upon  the  payment  of  $500  to  defendant^i  the  amoant  of  compensa- 
tion and  damages  awarded  by  the  jury.  From  that  order  the  de- 
fendant appealed  to  this  coart,  and  has  assigned  upon  the  record 
Tarions  errors  as  gronnds  for  reyersal. 

Many  of  the  general  principles  constituting  the  law  of  eminent 
"domain  are  well  settled.  The  right  to  take  private  property  for 
public  use  is  generally  conceded  to  be  an  attribute  of  soTereignty, 
.and  being  such,  it  is  not  within  the  power  of  the  State,  by  legisla- 
tive grant  or  otherwise,  to  surrender  or  barter  it  away.  Being  in- 
herent, it  exists  independently  of  written  constitutions  or  statutory 
laws;  yet  in  free  governments  like  ours,  where  private  rights  are  se- 
cured by  wholesome  laws  and  constitutional  restrictions,  the  j>ower 
to  take  private  property  for  the  common  welfare  remains  dormant 
until  the  terms  and  conditions  upon  which  it  is  to  be  exercised  have 
been  prescribed  by  appropriate  legislation.  The  power  or  right  in 
<|uestion  is  by  some  referred  to  the  feudal  theory  of  tenure,  by 
•others  to  the  implied  compact  theory,  but  the  better  opinion  per- 
haps is  that  it  is  founded  upon  public  utility  and  necessity.  The 
exercise  of  the  power  is  a  strictly  legislative  function,  and  subject 
to  the  right  of  the  courts  to  determine  whether  the  use  for  which 
property  proposed  to  be  taken  is  a  public  one,  and  whether  the  con- 
demnation proceedings  have  been  conducted  according  to  law,  the 
legislature  is  made  the  exclusive  judge  of  the  necessity  or  emergency 
justifying  the  exercise  of  the  power.  So  far  there  is  little  or  no 
•contrariety  of  opinion.  The  chief  difficulty,  and  the  oiie  which  has 
led  to  an  irreconcilable  conflict  in  the  cases,  is  to  discover  some 
satisfactory  test  by  which  a  public  use  may,  in  all  kinds  of  cases, 
be  distinguished  from  a  private  one.  Such  is  the  difficulty  here. 
The  parties  in  this  case  are  agreed,  that  if  the  use  for  which  the 
property  sought  to  be  taken  is  a  private  one,  there  is  no  power  or 
authority,  under  the  Constitution,  to  take  it,  and  that  consequently 
the  order  of  the  court  below  was  without  authority  of  law,  and  void. 
On  the  other  hand,  if  the  use  under  the  facts  disclosed  is  a  public 
one,  it  is  clear  the  court  below  had  power  and  jurisdiction  to  make 
the  order,  however  many  errors  may  have  intervened  in  the  pro- 
ceeding[. 

The  question  then,  whether  the  use  in  the  present  case  is  a  pri- 
vate or  public  one,  is  not  only  directly  presented,  but  it  is  of  con- 
trolling importance  in  the  event  it  should  be  determined  against 
the  petitioner,  for  whatever  our  views  might  be  on  the  other  qnes- 
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tions  discussed  by  counsel,  the  judgment  below  would  ^hftve  to  be 
reyersed.  As  before  stated,  the  decided  cases  furnish  no  nniyersal 
test  by  which  it  may  be  described  or  defined,  and  the  attempts  ta 
do  so  have  resulted  in  more  or  less  conflict. 

Without  attempting  to  define  a  public  use,  or  co  give  such  a  test, 
a  few  general  observations  on  the  subject  may  not  be  inappropriate. 
The  expression  ''public  use,^  ex  vi  iertntni,  implies  an  interest  or 
right  of  some  kind  in  the  public,  and  as  the  public  can  have  no  ex- 
istence separate  and  apart  from  the  people,  of  which  it  consists,  it 
follows  that  this  interest  or  right,  whatever  it  is,  belongs  to  and  is 
vested  in  the  people.  This  being  so,  it  is  the  duty  of  the  State  to 
see  that  it  is  properly  protected. '  Without  attempting,  as  we  might 
if  the  question  were  an  original  one,  to  determine  the  nature  and 
extent  of  this  interest  or  right,  we  have  no  hesitancy  in  saying,  that  if 
the  use  is  a  continuing  one,  as  it  is  in  all  cases  where  property  is  taken 
for  the  purposes  of  a  public  ferry,  railway  or  the  like,  the  right  or  in- 
terest of  the  public  is  co-extensive  with  the  use  to  which  it  is  annexed^ 
and  that  it  is  not  within  the  power  of  those  exercising  the  franchise  to 
deprive  the  people  of  the  beneflts  resulting  therefrom.  Persons,  or  cor- 
porations condemning  property  for  such  purposes,  assume  certain 
obligations  and  duties  to  the  public,  which  they  cannot  disregard 
without  forfeiting  their  franchises,  and  otherwise  rendering  them- 
selves liable.  In  all  such  cases,  the  character  of  the  business  pro- 
posed to  be  done,  and  the  manner  of  doing  it,  must  be  looked  to  in 
determining  whether  the  use  will  be  a  public  or  private  one.  If 
from  the  nature  of  the  business  and  the  way  in  which  it  is  to  be 
conducted,  it  is  clear  no  obligations  will  be  assumed  to  the  public, 
Oa'  liability  incurred,  other  than  such  as  pertain  to  all  strictly 
private  enterprises,  it  may  safely  be  concluded  the  use  is  private, 
and  not  public.  It  is  also  believed  to  be  generally,  if  not  univers- 
ally, true  that  benefits  resulting  from  a  public  use,  capable  of  indi- 
vidual  appropriation,  are  open  to  all  alike,  upon  the  same  terms  and 
conditions. 

Viewing  the  question  before  us  in  the  light  of  the  general  prin- 
ciples here  stated,  it  is  clear,  the  use  for  which  the  land  is  proposed 
to  be  taken  in  this  case  is  not  a  public  one.  The  coal,  the  coal 
works  and  the  present  tramway  are,  in  the  strictest  sense,  private- 
property,  and  the  public,  generally,  have  no  more  interest  in  them 
or  in  the  operation  of  the  works,  including  the  tramway,  than  they 
have  in  any  other  strictly  private  business.     The  same  would  be 
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•equally  trne  after  the  proposed  eztenflion  of  the  tramway.  The 
^extending  of  it  to  the  railroad  would  not  change  its  character^ 
•or  the  obligations  of  the  company  to  the  public  in  tlie  slightest 
degree.  Without  the  consent  of  the  owners  of  it,  there  is  not  a 
person  in  the  State,  outside  of  themselves,  who  would  have  the 
right  to  ride  upon  it  on  any  terms  that  might  be  propositi,  or  to 
have  carried  upon  it  a  single  pound  of  freight.  Indeed  nothing  of  the 
kind  is  contemplated  or  intended.  It  is  manifest,  the  company  now 
has,  and  after  such  extension  of  its  track  would  still  have,  the  right 
to  use  it  for  its  own  private  business,  exclusively.  It  could  run  it  or 
cease  to  use  it  altogether,  without  violating  any  right  in  the  public, 
or  any  duty  which  it  owes  to  the  people.  Clearly,  this  could  not  be 
490  if  the  use  were  public,  in  the  sense  of  the  Constitution. 

This  question  however  is  not  a  new  one  in  this  court.  It  inci- 
dentally arose  in  MilUtt  v.  People,  117  111.  294;  s.  c,  57  Am.  Rep. 
^69.  The  plaintiff  ia  error  in  that  case  l}ad  been  indicted,  as  the 
operator  of  a  coal  mine,  for  a  failure  to  provide  scales,  and  to  weigh 
all  coal  taken  out  of  the  mine,  as  a  basis  for  computing  the  wages 
of  the  miners,  as  required  by  an  act  of  the  legislature,  approved 
June  14,  1883.  It  was  urged,  by  way  of  defense,  that  the  act  was 
unconstitutional,  in  this,  that  it  singled  out  owners  of  coal  mines  as 
a  distinct  class,  and  imposed  upon  them  burdens  not  imposed  on 
other  owners  of  property  and  employers  of  laborers.  To  this  it  was 
replied,  that  the  business  of  mining  coal,  like  that  of  railways,  pub- 
lic warehouses,  etc.,  was  of  a  public  character,  and  that  therefore 
the  legislature  had  the  right,  for.  the  protection  of  the  public,  to 
■adopt  such  special  regulations  as  were  deemed  necessary  for  that 
purpose,  and  that  the  act  in  question  was  nothing  more  than  a 
reasonable  exercise  of  that  right  The  question  therefore,  it  will 
be  perceived,  was  directly  presented,  whether  the  use  in  the  opera- 
tion of  a  coal  mine  is  a  public  one,  and  it  was  held  that  it  was  not. 
To  the  same  effect  is  Edgewood  R,  Co/s  Appeal,  79  Penn.  St.  257. 

Upon  the  authority  of  these  cases,  and  for  the  reasons  stated,  we 
lure  clearly  of  opinion  that  the  use  for  which  it  is  proposed  to  take 
appellant's  property  is  a  private  and  not  a  public  one.  Having 
reached  this  conclusion,  it  is  not  necessary  to  consider  other  ques- 
tions discussed  in  the  briefs. 

The  judgment  below  is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  petition. 

Judgmefii  reversed. 
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(118  III.  6M.) 
Auignm&rU  for  credUors  —  ereditars  secured  by  mortgage. 

Where  a  mortgagor  assigns  all  bis  property  for  the  benefit  of  bis  creditors,  the 
mortgagee  may  share  equally  with  unsecured  creditors.     {See  note,  p.  889.) 

CLAIM  against  insoiyent  assignor's  estate.    The  opinion  states 
the  case. 

Eckels  dt  Kyle  and  H.  T,  (Hlberty  for  appellant 

Skinner  <6  Bros,  and  Kendall  dk  Lovejoy,  for  appellee. 

Magruder,  J.  On  July  2, 1883^  Sower  Bros,  made  a  tmst  deed 
to  George  S.  Skinner,  upon  their  mill  property  in  Princeton, 
Burean  county,  to  secure  their  notes  to  the  appellee,  Annie  G.  Pad- 
dock; on  April  26,  1884,  they  made  an  assignment  for  the  benefit 
of  their  creditors,  to  appellant,  £ugene  G.  Bates,  and  in  the  list  of 
creditors  attached  thereto,  named  appellee  as  having  a  claim  for 
11,000;  on  May  15, 1884,  the  assignee  gave  notice  to  all  creditors 
to  present  their  claims  within  three  months;  on  August  14,  1884, 
appellee  presented  to  the  assignee  and  proved  her  claim  for  $1,017, 
being  the  amount  due  upon  the  notes,  so  held  by  her;  on  August 
18,  1884,  the  assignee  reported  and  filed  with  the  clerk  of  the 
county  court,  a  list  of  the  creditors,  who  had  proved  their  claims, 
including  therein  appellee's  claim,  and  stating  therein,  that  said 
claim  was  secured  by  the  trust  deed,  above  named;  no  person, 
interested  as  creditor  or  otherwise,  filed  any  exceptions  to  her 
claim  within  thirty  days,  or  at  any  time;  on  December  30,  1884, 
the  assignee  filed  in  the  office  of  the  county  clerk  his  report,  show- 
ing that  the  total  amount  of  all  claims  filed,  including  that  of 
appellee,  was  tl4,423.58,  and  that  the  total  amount  in  his  hands, 
subject  to  distribution,  was  $5,162.65,  that  appellee's  claim  then 
amounted  to  $1,043.33,  and  that  the  property  described  in  the  trust 
deed  securing  it  was  worth  only  $765.75,  and  therein  praying  for 
an  order  of  distribution  of  thirty  per  cent  among  the  creditors, 
except  appellee,  and  as  to  her  claim  for  an  order  to  pay  her  thirty 
per  cent  on  the  excess  of  her'cliiim  over  and  above  $765.75,  and  to 
hold  in  his  hands  thirty  per  cent  on  said  $765.75  until  her  rights 
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in  the  mortgaged  property  should  be  determined  and  realized  npon^ 
or  nntil  the  farther  order  of  the  conrt;  the  assignee's  report,  dated 
December  30,  1884,  was  approved  by  the  (Jounty  judge  on  January 
27,  1885,  and  a  dividend  ordered  in  accordance  with  the  prayer 
thereof;  appellee  took  an  appeal  to  the  Circuit  Court  of  Bureau 
county,  and  upon  a  hearing  of  the  cause  on  September  29, 1885, 
the  Circuit  Court  rendered  a  decree  approving  said  report  of  the 
assignee,  afiSrming  the  order  of  the  County  Court  made  thereon, 
and  directing  a  distribution  to  be  made  in  the  same  manner  as  di- 
rected by  the  County  Court;  at  the  hearing,  appellee  offered  to  snr-  . 
render  or  assign  her  claim  and  trust  deed  to  the  assignee  or  other 
creditors,  on  payment  of  her  claim  in  full,  or  to  release  her  claim 
and  trust  deed  upon  payment  of  her  claim  in  full  by  the  assignee 
or  creditors,  but  such  offer  was  refused;  at  the  hearing  also  ap- 
pellee entered  her  motion  for  a  dividend  of  thirty  per  cent  upon 
the  full  amount  of  her  claim,  as  proven  and  reported,  which  motion 
was  overruled  by  the  Circuit  Court;  appellee  prosecuted  her  appeal 
from  the  Circuit  to  the  Appellate  Court;  the  Appellate  Court  re- 
versed the  decree  of  the  Circuit  Court,  remanded  the  cause  with 
directions,  that  an  order  of  distribution  be  entered,  giving  the  ap- 
pellee here,  who  was  the  appellant  there,  a  dividend  upon  the  full 
amount  of  her  claim,  and  adjudged  that  she  should  recover  of  the 
assignee.  Bates,  who  was  appellee  there,  and  appellant  here,  her 
costs;  the  Appellate  Court  has  allowed  the  assignee  an  appeal  to 
this  conrt  upon  a  certificate,  that  the  case  involves  questions  of  law 
of  such  importance,  on  account  of  the  principal  and  collateral  in- 
terests, as  that  it  should  be  passed  upon  by  the  Supreme  Court. 

The  question  presented  for  our  consideration  is  whether  the  as- 
signee should  have  paid  appellee  a  dividend  upon  the  whole  amount 
of  her  claim,  as  proved  and  reported,  or  a  dividend  only  upon  the 
excess  of  her  claim  over  and  above  the  value  of  the  security,  Mhich 
she  held.  We  think  that  the  Appellate  Court  decided  correctly, 
and  that  the  dividend  should  have  been  upon  the  whole  amount  of 
the  claim. 

The  interest  of  the  assignors  in  the  property  covered  by  the  trust 
deed  passed  to  the  assignee,  subject  to  the  lien  of  the  trust  deed. 
All  that  the  assignee  took  by  the  deed  of  assignment  was  the  equity 
of  redemption.  The  trust  deed  was  owned  by  the  cestui  que  trust 
therein  named,  and  could  not  be  subjected  to  the  control  or  dispo- 
sition of  the  assignee. 
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The  thirteenth  section  of  the  *^  Act  concerning  voluntary  assign- 
ments, **  etc.  (Starr  &  Curtis'  Stat.,  p.  1307,)  provides  that  "every 
provision  in  any  assignment  hereafter  made  in  this  State  pro- 
viding for  the  payment  of  one  debt  and  liability  in  preference  to 
another,  shall  be  void.''  The  payment  here  referred  to  is  a 
payment  to  be  made  out  of  the  assets,  passed  by  the  assignment 
tx>  the  assignee,  or  obtained  by  him  by  virtue  of  his  position  as 
assignee.  If  the  letter  of  the  law  forbids  any  provision  to  be 
made  in  the  instrument  of  assignment  for  preferential  payments 
out  of  the  assigned  assets,  the  spirit  of  the  law  would  forbid 
any  such  preferential  payments  in  the  mode  of  distributing  such 
assets.  To  pay  all  the  creditors,  except  one,  dividends  upon  the 
full  amount  of  their  respective  claims,  and  at  the  same  time  to 
pay  that  one  creditor  a  dividend  upon  a  portion  only  of  his 
claim,  is  to  give  a  preference  over  one  creditor  to  all  the  rest  of 
the  creditors. 

The  thirteenth  section,  above  named,  also  provides,  that  '*  all  debts 
and  liabilities  within  the  provisions  of  the  assignment  shall  be  paid 
pro  rata  from  the  assets  thereof."  Appellee's  debt,  as  proved  and 
reported,  without  objection  or  exception,  was  11,043.33.  Her  debt 
was  not  $277.58,  the  excess  of  $1,043.33  over  1765.75,  the  estimated 
value  of  her  security.  Her  whole  debt  was  provided  for  in  the  as- 
signment, becaase  the  whole  of  it  wad  mentioned  by  the  assignor 
himself,  as  one  of  his  debts,  in  the  attached  list  of  liabilities.  It 
was  therefore  the  whole  debt  and  not  a  part  of  it,  which  was  to  be 
''paid  j9ro  rata  from  the  assets."  It  is  true,  that  appellee  held  a 
trust  deed,  securing  her  debt,  but  such  trast  deed  had  never  been 
foreclosed,  and  no  part  of  the  debt  had  been  paid  out  of  the  secu- 
rity. Before  the  assignment,  appellee  could  have  filed  a  bill  to  f ore- 
close  her  trust  deed,  or  if  she  preferred,  she  could  have  sued  at  law 
on  the  notes  and  enforced  ^'  payment  from  other  means  than  the 
mortgaged  property."  Rogers  v.  Meyers,  68  111.  92.  She  could  have 
obtained  judgment  and  levied  on  personal  property,  though  holding 
a  mortgage  on  real  estate.  So  after  the  assignment,  she  could  claim 
iier  dividend  on  her  whole  debt  out  of  the  general  assets  of  the  estate, 
though  possessed  of  a  special  security.  Of  course,  she  could  have 
but  one  stitisfaction.  The  amount  of  the  dividend  must  be  credited 
on  the  debt,  and  the  moi*tgage  foreclosed  for  the  balance,  and  in 
the  event  of  a  surplus,  that  surplus  would  go  to  the  assignee  for  the 
benefit  of  the  other  creditoi-s. 
Vol.  LIX— 19 
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Counsel  for  appellant  claims,  that  the  assignment  act  provides 
for  winding  up  the  trust  within  a  limited  time,  and  that  such  trust 
•might  be  indefinitely  prolonged,  if  its  settlement  should  await  the 
realization  of  a  surplus,  after  foreclosure.  By  the  decree  of  the  Cir- 
cuit Court,  the  assignee  was  to  take  from  the  assets  thirty  per  cent 
of  tl,043.33,  to-wit,  t312.99,  and  of  this,  pay  thirty  per  cent  on 
♦277.6S,  to-wit,  i83.27  to  appellee,  but  the  balance,  to-wit,  t229.72, 
that  is,  thirty  per  cent  of  t765.75,  was  to  be  held  by  him,  until  the 
trust  deed  should  be  realized  upon  by  foreclosure.  The  disposition 
of  the  t229.72,  so  left  in  the  hands  of  the  assignee,  would  be  delayed 
fully  as  long  as  the  ascertainment  of  the  surplus  could  be  postponed. 
'  When  property  pledged  is  unequal  in  yalue  to  the  debt,  to  hold 
that  it  is  payment  to  the  extent  of  its  yalue,  would  occasion  in- 
superable inconveniences.  Who  is  empowered  to  fix  the  value? 
How  can  a  mortgage  estate  be  rendered  absolute  in  the  mortgagee, 
unless  he  chooses  to  foreclose,  by  suit,  for  condition  broken?  How- 
can  the  mortgagee  be  compelled  to  make  a  conyeyance  of  his  estate 
to  third  persons,  at  an  appraised  value,  unless  his  whole  debt  is 
paid? 

We  are  aware  that  there  is  conflict  in  the  authorities  upon  this 
subject.  The  doctrine,  that  a  creditor,  under  a  general  assignment, 
who  has  a  special  security,  can  only  claim  a  dividend  upon  the 
amount  remaining  unpaid,*  after  exhausting  the  property,  upon 
which  he  has  such  special  lien,  is  supported  by  decisions  in  Iowa, 
New  York  and  Rhode  Island,  among  which  are  the  following  cases: 
Wurtz  y.  Hart,  13  Iowa,  515;  BeaUy  y.  Lawrence^  11  Paige,  581 ; 
KnowleSi  Petitionary  13  R  I.  90.  These  cases  found  their  conclu- 
sions mainly  upon  the  well-known  equitable  rule,  that  when  one 
creditor  has  a  lien  upon  two  funds,  and  another  a  lien  upon  only 
one  of  them,  the  former  will  be  compelled  to  resort,  for  satisfaction, 
in  the  first  instance,  to  the  fund  upon  which  he  has  an  exclusive 
lien.  They  seem  however  to  overlook  the  important  qualification, 
that  the  rule  in  question  will  not  be  enforced  wheneyer  it  will  trench 
upon  the  rights,  or  operate  to  the  prejudice  of  the  party  entitled 
to  the  double  fund.  Sweet  y.  Redhead^  76  111.  374;  Brown  y.  Coxard, 
68  111.  178;  United  States  v.  Duncan,  12  111.  523.  In  its  appli- 
cation, the  paramount  incumbrancer  must  not  be  **  delayed  orinoon- 
yenienced  in  the  collection  of  his  debt,  for  it  would  be  unreason- 
able, that  he  should  suffer  because  some  one  else  had  taken  imper- 
fect security."    3  Pom.  Eq.  Jur.,  §  1414. 
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It  18  easy  to  see  that  if  this  rule  is  enforoed  in  the  case  at  bar, 
it  will  work  to  the  prejudice  of  appellee.  She  cannot  realize  her 
whole  debt  by  foreclosing  the  trust  deed.  It  is  admitted  that  the 
property,  covered  by  the  trust  deed,  is  worth  less  than  her  whole 
debt  by  the  sum  of  t277.58.  If  she  should  first  foreclose  and  realize 
$765.75,  the  value  placed  upon  her  security,  she  would  then  receive, 
in  addition  thereto,  under  the  ruling  of  the  Circuit  Court,  only 
$83.27,  the  thirty  per  cent  of  1277.58,  making  her  total  receipts 
$849.02,  and  leaving  $194.31  of  her  debt  unpaid.  But  if  she  should 
be  paid  thirty  per  cent  of  her  whole  claim,  to-wit,  $312.99,  in  the 
first  place,  and  the  $765. 75  should  be  realized  by  foreclosure  here- 
after, she  will  have  been  paid  in  full,  and  a  small  surplus  left  over 
for  the  creditors.  If  the  $229.72,  held  by  the  assignee,  should 
eventually  all  be  paid  to  her,  the  order  of  the  Circuit  Court  delays 
and  inconveniences  her  in  the  collection  of  her  debt,  as  she  is  com- 
pelled to  wait  for  her  dividend,  until  a  foreclosure  shall  be  efiected, 
while  the  other  creditors  receive  their  dividends  at  once. 

The  weight  of  authority  is  with  the  position  here  taken,  that 
appellee  is  entitled  to  a  dividend  upon  the  full  amount  of  her  claim, 
before  exhausting  her  security.  Story  (1  Equity  JurisprudeBoe, 
§  564  b. ),  says:  ^*  The  general  rule  in  the  settlement  of  insolvent 
estates  is,  to  allow  the  creditor  to  prove  his  whole  debt,  without 
regard  to  any  collateral  security  he  may  hold.  If  the  dividend  so 
reduces  the  debt,  that  the  collateral  security  will  more  than  pay  it, 
the  personal  representative  is  bound  to  redeem  fdr  the  benefit  of 
the  general  creditors.^' 

Jones  on  Pledges,  section  587,  says  :  ''The  pledgee  may  prove  his 
whole  claim  against  the  pledgor's  estate  in  insolvency  without  de- 
ducting the  value  of  his  security.  This  is  the  rule  more  generally 
adopted  in  the  absence  of  a  statutory  requirement.  If  the  dividend 
so  reduces  the  debt,  that  the  collateral  security  will  more  than  pay 
it,  the  security  must  be  redeemed  for  the  benefit  of  the  general 
creditors.  This  rule  gives  effect  to  the  equitable  principle,  that  a 
creditor's  diligence  shall  be  rewarded  by  giving  him  his  full  legal 
rights/' 

In  Morris  v.  Olwine,  22  Penn.  St.  441,  which  was  a  case  of  dis- 
tribution under  an  assignment  for  the  benefit  of  creditors,  a  cred- 
itor by  bond  and  mortgage  was  held  entitled  to  a  pro  rata  dividend 
00  his  whole  claim,  even  though  he  had  collected  the  greater  part 
of  it  out  of  the  mortgaged  property,  the  amount  collected  and  the 
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dividend  together  not  being  safficient  to  satisfy  the  debt.  He  waa 
not  restricted  to  a  dividend  on  his  claim,  as  reduced  by  the  pro- 
ceeds of  the  mortgage.  To  the  same  effect  are  MiU&f^s  Appeal,  35 
Penn.  St  481,  and  Oraejfs  Appeal,  79  Penn.  St.  146,  both  of  which 
were  cases  of  distribution  under  assignments  for  the  benefit  of 
creditors.  The  Pennsylvania  decisions  hold  that  a  creditor  is  en- 
titled to  a  dividend  under  an  assignment,  not  merely  as  a  creditor, 
but  as  an  equitable  owner  of  the  assigned  estate,  and  that  the 
extent  of  his  ownership  is  fixed  by  the  amount  of  his  claim,  when 
the  assignment  is  made. 

The  doctrine,  here  contended  for,  is  further  sustained  by  the 
the  following  cases:  Jervis  v.  Smith,  Buff.  Super.  Gt.  Bep.  189; 
Mason  v.  Bogg,  2  My.  &  Cr.  443,  446 ;  PuUiam  v.  Rueull,  17  Vt. 
54;  West  v.  Bank  of  Rutland,  19  Vt.  403;  Walker  v.  Barker,  26 
Vt.  710;  Moses  v.  Ranlet,  %  N.  H.  488;  Findlay  v.  Hosmer,  2  Conn. 
350;  Logan  v.  Anderson,  18  B.  Monr.  114 ;  Schunl^s  Appeal,  2  Barr» 
304;  Duncan  v.  Fish,  1  Aiken,  231;  Evertson  v.  Booth,  19  Johns. 
48i5 ;  Van  Mater  v.  Ely,  13  N.  J.  Eq.  271. 

The  rule,  laid  down  in  these  cases,  is  in  harmony  with  the  spirit 
of  our  own  decisions.  In  Morrison  v.  Kurtz,  15  111.  193,  Morrison 
held  notes,  signed  by  the  three  partners  in  a  firm,  composed  of 
Kurtz,  Davis  and  Loyd,  which  notes  were  secured  by  a  trust  deed 
upon  the  separate  estate  of  Loyd.  After  dissolution  of  the  partner- 
ship by  the  death  of  Davis  and  Loyd,  in  an  equity  proceeding  begun, 
by  Kurtz,  as  surviving  partner,  certain  mill  property,  owned  by  the 
firm,  was  sold  under  the  decree  of  the  court,  to  raise  money  to  paj 
the  debts.  Morrison  was  a  general  creditor  of  the  firm,  claimins: 
his  share  of  the  proceeds  of  sale,  and  at  the  same  time  held  special 
security  against  the  land  of  one  member  of  the  firm.  This  court 
there  said:  *^  The  only  objection  to  Morrison's  sharing  in  the  dis- 
tribution is,  that  the  estate  is  insolvent,  and  that  his  debt  is  secured 
by  a  deed  of  trust  of  Loyd's  private  estate,  to  which  he  can  resort 
for  the  payment  of  his  debt,  and  to  which  the  other  creditors  of  the 
firm  cannot  resort  for  the  payment  of  their  debts.  ♦  *  ♦  We 
think  that  he  has  a  right  to  insist  upon  his  distributive  share  of  the 
cash  raised  from  the  sale  of  the  property,  as  a  creditor  of  the  firm. 
As  a  creditor  of  the  firm  he  has  the  same  abstract  right  to  the  pro- 
ceeds of  the  sale  as  the  other  creditors.  He  is  as  meritorious  in 
every  respect  as  they,  and  hecanse  he  wa^  more  viorilant  and  cau- 
tious in  requiring  security,  it  is  no  reason  why  he  should  be  pnt  in 


NOV£MBEB  T£BM,  1886.  3g9 

Matter  of  Bates. 

n  worse  condition  than  the  other  creditors,  by  having  his  debt  post- 
poned and  his  payment  delayed,  till  by  a  proper  proceeding  he  can 
realize  oat  of  the  property  upon  which  his  debt  is  secured,  while 
the  other  creditors  are  paid  in  cash."  Brown  t.  Cozard,  supra; 
Sweet  V.  Redhead,  supra. 
The  jndgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Note  by  the  Reporter. — In  Wurtz  ▼.  Biart,  13  Iowa,  515,  it  was  held  that 
*'  a  creditor  under  a  general  assignment,  who  has  a  special  security,  may  be 
required  by  the  other  creditors  to  resort  to  this,  and  can  only  claim  a  dividend 
upon  the  amount  remaining  unpaid,  after  exhausting  the  property  upon  which 
he  has  such  special  lien." 

So  in  Bseiey  ▼.  Lawr&nee,  11  Pal.  587,  the  chancellor  said:  "The  rule  that 
where  a  creditor  has  two  funds  of  his  debtor  to  which  he  can  resort  for  pay- 
ment, and  another  creditor  has  a  specific  or  general  lien  upon  one  of  those 
funds  only  for  the  payment  of  his  debt,  equity  will  compel  the  first  creditor 
to  resort  to  that  fund  to  which  the  lien  of  the  other  does  not  extend,  is  un- 
questionably applicable  to  this  case." 

In  PetUUm  of  KnawUe,  18  R.  I.  90,  the  court  said:  "  In  PennsylTania  a 
creditor  who  has  received  a  part  of  his  debt  from  the  sale  of  property  upon 
which  he  liad  a  lien  is  entitled  to  a  pro  rata  dividend  on  the  whole  amount  of 
his  daim  out  of  the  general  assets  of  the  debtor  in  the  hands  of  an  assignee  to 
an  amount  sufficient  to  pay  the  residue  of  his  debt  in  full.  Skunk  d  Freedley'M 
Appeal,  2  Penn.  8t.  809;  Morris  v.  Ohrine,  22  Penn.  St.  441,  442;  Keim'e  Ap- 
peal, 27  Penn.  St.  42,  46;  BnmgKe  Estate,  71  Penn.  St.  400,  462;  Oram's  Ap- 
peal, 79  Penn.  St.  140,  148,  149;  JUtUer^e  Estate,  82  Penn.  St.  118-110.  In  New 
Tork  and  Iowa,  on  the  contrary,  such  a  creditor  is  entitled  to  a  dividend  upon 
the  residue  only  of  his  debt  after  exhausting  the  property  subject  to  his  lien. 
Strong  t.  Skinner,  4  Barb.  540,  600;  Besley  v.  Lawrence,  11  Pal.  581; 
Midgeleg  t.  Sloeomb,  82  How.  Pr.  428, 420;  Dickson  y.  Chom,  0  Iowa,  19;  Wurtz 
V.  Hart,  18  Iowa,  516,  619.  We  prefer  the  doctrine  of  the  New  York  and  Iowa 
•cases.  It  accords  with  the  well-established  rule  in  equity,  that  when  one 
creditor  has  a  lien  upon  two  funds,  and  another  a  lien  upon  only  one  of  them, 
the  former  will  be  compelled  to  exhaust  the  fund  upon  which  he  has  an 
exclusive  lien,  and  will  be  permitted  to  resort  to  the  other  for  the  deficiency 
only." 

In  Pctddoek  v.  Bates,  19  Bradw.  470,  the  doctrine  of  the  principal  case  is 
laid  down.  "  The  authorities  are  in  conflict,  and  a  plausible  reason  can  be 
given  for  either  view.  We  think  the  weight  of  authority  is  in  favor  of  the 
proposition  that  the  dividend  should  be  allowed  on  the  whole  claim." 
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McUpraeHce — phptidan  —  degree  of  MU  required — emd&nee. 

In  an  action  a^^nst  a  surgeon  for  malpractioe,  evidence  of  his  reputation,  in 
the  community  and  among  his  profession,  as  to  skill,  is  inadmissible.  (See 
note,  p.  S92.) 

ACTION  for  malpractice.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Stratan  lit  Potion^  for  defendant  in  error. 

MuLK  ET,  J.  The  present  writ  of  error  brings  before  ns  for  reyiew 
a  judgment  of  the  Appellate  Court  for  the  second  district,  affirm- 
ing a  judgment  of  the  Circuit  Court  of  Livingston  county,  in  favor 
of  Joseph  Hoy,  the  defendant  in  error,  and  against  Samuel  E.  Holtz- 
man,  the  plaintiff  in  error,  for  the  sum  of  12,500.  The  action,  in 
form,  was  trespass  on  the  case,  and  the  cause  of  action  was  alleged 
negligence  and  unskilfulness  on  the  part  of  the  defendant,  as  a 
physician  and  surgeon,  in  the  treatment  of  the  plaintiff's  leg  for  a 
serious  and  complicated  fracture. 

The  case  is  submitted  here  on  the  briefs  and  arguments  filed  in 
the  Appellate  Court,  and  as  it  most  usually  happens  when  thia 
course  is  pursued,  they  are,  in  the  main,  occupied  with  a  discussion 
of  controverted  questions  of  fact,  a  matter  with  which  we  have  no 
concern.  The  case,  so  far  as  it  is  open  to  review  here,  is  brought 
within  a  very  narrow  compass,  and  may  be  disposed  of  in  a  few 
words. 

On  the  trial  below,  the  court  refused  to  permit  Dr.  Gaylord,  one 
of  the  defendant's  witnesses,  to  answer  the  following  question: 
''I  will  ask  you  what  his  (Dr.  Holtzman's)  reputation  is  in  the 
community,  and  amongst  the  profession,  as  being  an  ordinarily 
skilful  and  learned  physician,"  and  the  court's  action  in  dis- 
allowing the  question  is  assigned  for  error.  Waiving  the  formal 
objections  to  this  question,  which  are  apparent,  we  have  no 
doubt  of  the  correctness  of  the  ruling  of  the  conrt  upon  it.  The 
duty  which  the  defendant,  as  a  physician  and  surgeon,  owed  the 
plaintiff,  was  to  bring  to  the  case  in  hand  that  degree  of  knowledge. 
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skill  and  care  which  a  good  physician  and  Burgeon  would  bring  to 
a  similar  case  under  like  circumstances.  While  this  rule  on  the  one 
hand  does  not  exact  the  highest  degree  of  skill  and  proficiency 
attainable  in  the  profession,  it  does  not,  on  the  other  hand,  con- 
template merely  average  merit.  In  other  words,  in  order  to  deter- 
mine who  will  come  up  to  the  legal  standard  indicated,  we  are  not 
permitted  to  aggregate  into  a  common  class  the  quacks,  the  young 
men  who  have  had  no  practice,  the  old  ones  who  have  dropped  out 
of  the  practice,  the  good  and  the  very  best,  and  then  strike  an  aver- 
age between  them.  This  method  would  evidently  place  the  stand- 
ard too  low.  As  a  physician  or  surgeon  cannot  bring  the  requisite 
skill  to  any  case  unless  he  has  it,  it  follows,  the  professional  skill 
of  the  defendant  was,  if  not  in  express  terms,  at  least  by  implica- 
tion, put  in  issue  in  this  case,  and  the  onus  probandi  was  upon  the 
plaintiff  to  show  his  want  of  such  skill.  The  proper  and  only  mode 
of  doing  this  was  by  proving  that  he  did  not  exercise  it  in  the 
treatment  of  the  plaintiff's  leg. 

It  does  not  however  follow  because  the  defendant's  skill,  or  rather 
the  want  of  it,  was  put  in  issue,  it  could  be  either  established  or 
disproved  by  showing  his  general  reputation.  While  his  skill  or 
the  want  of  it  was  put  in  issue,  his  reputation  in  that  respect 
was  not  put  in  issue,  and  therefore  evidence  to  establish  it  was 
properly  excluded.  Suppose  it  appeared,  from  the  evidence,  the 
treatment  of  the  plaintiff's  leg  was  proper,  and  in  every  respect 
according  to  the  most  approved  surgery,  and  evidence  of  the  char* 
acter  offered  had  been  admitted,  would  it  have  availed  the  plain- 
tiff any  thing  if  it  further  appeared,  from  the  evidence,  that  the 
defendant  was  generally  reputed  to  be  an  unskilful  and  unsafe 
surgeon?  Surely  not.  The  hypothesis  here  suggested,  as  we  con- 
ceive, is  but  a  presentation  from  a  different  stand-point  of  the 
principle  contended  for,  but  in  a  way  that  more  forcibly  illustrates 
its  unsoundness. 

There  nre  many  reasons,  outside  of  those  mentioned,  why  evi- 
dence of  this  character  is  not  admissible.  First,  its  bearing  upon 
the  issue  is  too  remote,  and  in  many,  if  not  most  of  the  cases,  it 
would  tend  to  mislead  the  jury  rather  than  enlighten  them.  The 
veriest  quack  in  the  country,  by  his  peculiar  methods,  not  unfre- 
quently  becomes  very  famous,  for  the  time  being,  in  his  locality,  so 
much  so  that  every  person  in  the  neighborhood  might  safely  testify  to 
his  good  reputation.    It  is  trne  that  one's  reputation  thus  acquired 
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is  geuerally  of  short  duration.  His  patrons,  sooner  or  later,  must 
pay  the  penalty  of  their  credulity,  by  becoming  the  victims  of  his 
ignorance,  and  with  that  his  good  name  vanishes.  Yet  according  to 
thi'  principle  contended  for,  the  quack  in  such  case,  when  called  to 
account  for  his  professional  ignorance,  might  successfully  intrench 
himself  behind  his  previous  good  reputation.  Again  one  may^  in 
many  respects  be  a  good  practitioner,  and  deservedly  stand  well  m  the 
neighborhood  in  which  he  lives,  and  yet  at  the  same  time  be  grossly 
ignorant  about  some  matter  in  the  line  of  his  profession,  which 
would  render  him  liable,  if  by  reason  thereof  his  patient  should  be 
improperly  treated,  and  thereby  subjected  to  loss  or  injury.  In 
such  case  it  is  manifest,  evidence  of  the  defendant's  good  reputa- 
tion would  be  no  answer  to  an  action  brought  for  the  injury  sus- 
tained, and  its  admission  would  be  clearly  calculated  to  mislead  the 
jury. 

Other  illustrations  might  be  given  of  the  impropriety  of  admit- 
ting such  testimony,  but  it  is  not.  necessary  to  do  so. 

The  general  view  here  presented  we  think  sufficiently  meets  the 
main  points  made  by  counsel  for  plaintiff  in  error  upon  the  defend- 
ant's refused  instructions,  and  for  this  reason  we  do  not  deem  it 
necessary  to  discuss  them  in  detail.  Suffice  it  to  say,  in  genertd 
terms,  that  taking  the  instructions  as  a  whole,  we  think  the  law,  as 
applicable  to  the  case  made  by  the  evidence,  was  fairly  laid  down 
to  the  jury,  and  that  in  this  respect  plaintiff  in  error  has  no  ground 
to  complain. 

In  this  connection  it  may  be  added  that  the  opinion  in  this  case, 
delivered  by  Mr.  Justice  Bakeb,  in  the  Appellate  Court,  discusses 
the  questions  made  upon  the  instructions  in  a  very  full  and  elabo- 
rate manner,  and  we  are  fully  satisfied  with  the  view  taken  of  them 
in  that  opinion. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

NoTB  BT  THE  Repobtkb. — See  BamM  y.  Means,  83  111.  879;  s.  c,  25  Am. 
Bep.  828;  8maUy.  Howard,  128  Mass.  181;  s.  c.  85  Am.  Rep.  868. 

In  Ely  V.  William,  New  Jersey  Court  of  Error  and  Appeals,  June,  1887,  it 
was  held  as  follows: 

In  an  action  bj  a  pliTsician  to  recover  reasonable  compensation  for  profes- 
sional services,  rendered  defendant  at  his  request,  defendant  offered  evidenoe 
tending  to  show  that  plaintiff  had  mistaken  the  disease,  and  treated  him  for 
a  complaint  which  he  did  not  have.  The  court  instructed  the  jurj  that  .suck 
mistake  would  not  prevent  recovery,  unless  they  further  found  that  the  plain- 
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tiff  did  not  exercise  proper  care  and  skill  as  a  physician.  Hdd,  correct.  The 
rule  is  general,  that  whererer  lahor  and  services  are  performed  at  the- request 
of  another,  there  is  an  implied  promise  raised  bj  the  law  to  pay  for  such  work 
and  services  what  they  are  worth;  and  the  skill  and  care  required  in  doing 
the  work,  in  order  to  deserve  compensation,  is  that  ordinarily  possessed  and 
exercised  by  others  in  like  callings.  Chit.  Cont.  796.  The  physician,  like 
the  attorney,  undertakes  in  the  practice  of  his  profession  that  he  is  i>ossessed 
of  that  degree  of  knowledge  and  skill  which  usually  pertains  to  the  other 
members  of  his  profession.  And  the  physician,  in  attending  his  patients,  en- 
gages that  he  will  use  due  care  to  discover  the  nature  of  the  disease  which 
gives  occasion  for  his  services,  and  in  applying  the  usual  remedies;  but  be- 
yond this  measure  of  skill  and  diligence  the  law  makes  no  exaction.  If  he  is 
to  be  held  for  results,  or  as  a  guarantor  of  success,  it  can  be  only  in  virtue  of 
his  express  engagement.  Smith  v.  Hyde,  10  Vt.  54.  Ordronaux,  in  his  Juris- 
prudence of  Medicine,  states  the  rule  In  question  clearly.  "The  physician," 
he  says,  "  is  not  a  guarantor,  without  express  contract  of  the  good  effects  of 
his  treatment,  and  he  only  undertakes  to  do  what  can  ordinarily  be  done  under 
similar  circumstances.  If  the  good  effect  of  his  treatment  and  the  consequent 
value  of  his  services  be  disputed,  he  must  be  prepared  to  show  that  his  labor 
was  performed  with  the  ordinary  skill  and  in  the  ordinary  way  of  his  profes- 
sion. This  is  all  the  essential  evidence  upon  which  to  found  his  case."  Ordr. 
Med.  Jur.  42.  A  further  citation  from  tho  same  author  is  in  point:  "If  a 
physician  ignorantly  and  unskilfully  administer  medicine,  and  the  patient 
consequently  derived  no  benefit  from  his  attendance,  the  physician  is  not  en- 
titled to  any  remuneration  for  what  he  has  done.  But  if  he  has  employed  the 
ordinary  degree  of  skill  of  his  profession,  and  has  applied  remedies  fitted  to 
the  complaint,  he  is  entitled  to  his  hire  and  reward,  although  they  may  have 
failed  in  the  particular  instance."  Ord.  Med.  Jur.  1-48.  In  Boper.  Phelps,  2 
Stark.  4B0,  Chief  Justice  Abbott,  in  summing  up  the  jury,  stated  the  ground 
upon  which  a  recovery  could  be  had  for  a  physician's  services,  as  follows:  "  In 
case  of  a  regular  practitioner  who  had  used  due  care  and  diligence,  his  claim  to 
remuneration  depends  not  on  the  question  whether  he  effected  a  cure.  He 
woul(M>e  entitled  to  pay  for  his  services  although  he  was  unsuccessful."  See 
further  on  this  general  subject  MeClaUen  v.  Adams,  19  Pick.  838;  s.  c,  81  Am. 
Dec.  140;  Slater  t.  Baker,  2  Wils.  869;  LeiglUon  v.  Sargent,  27  N.  H.  469;  s.  c, 
59  Am.  Dec.  388;  31  N.  H.  119;  Gallagher  y.  Thompson,  Wright  (Ohio),  466, 
Seare  v.  Prentice,  8  East,  848;  MeCandless  v.  MoWha,  22  Penn.  St.  261.  It 
plainly  appears  then  that  the  right  of  a  physician  to  be  compensated  for  his 
services  and  medicine  does  not  depend  upon  the  measure  of  his  success  in 
effecting  a  cure  by  the  means  employed,  but  upon  the  diligent  exercise,  under 
his  employment,  of  the  skill  which  commonly  pertains  to  his  profession. 
Such  services  cannot  be  regarded  as  other  than  beneficial.  They  are  so  in 
a  legal  sense;  and  the  right  to  adequate  compensation  arises  upon  their  rendi- 
tion, wherever  his  fees  are  otherwise  recoverable  by  suit  at  law.  But  it  is 
said  that  this  case  is  not  within  the  rule;  for  conceding  that  failure  in  results 
of  usual  treatment  does  not  disprove  beneficial  services,  the  patient  is  not 
treated  for  his  disease.     It  is  argued  that  if  the  disease  of  the  patient  be 
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mistaken  bj  the  doctor,  and  his  treatment  be  directed  under  that  error,  the- 
senrioeB  could  not  be  meritorious  or  of  value  to  the  patient.     It  Is  to  be  observed 
that  the  bill  of  exceptions  coming  with  this  record  gives  us  none  of  the  evi- 
dence taken  at  the  trial;  and  its  statement  on  argument  is  entirely  aside  from 
the  purposes  which  the  writ  of  error  is  brought  to  serve.    The  bill  states- 
only  that  the  suit  was  for  a  physician's  bill,  and  the  defendant  gave  evidence 
tending  to  show  that  the  plaintiff  had  mistaken  his  disease  and  treated  him 
for  another  disease;  that  the  trial  judge  instructed  the  jury,  that  in  itself  this- 
was  an  immaterial  fact.     Its  value  in  the  case,  in  connection  with  the  consider- 
ation of  skill  and  care,  was  stated  in  a  subsequent  part  of  the  charge,  and 
was  not  excepted  to.     The  plaintiff  in  error  claims  the  fact  of  such  mistake  to- 
be  both  material  and  controlling  in  the  case,  but  it  can  be  so  only  upon  the 
establishment  of  a  proposition  which  I  think  has  not  before  been  asserted. 
IMrectely  stated,  it  is  that  if  after  the  exercise  of  due  care  and  skill  to  discover 
the  nature  of  his  patient's  disease,  however  obscure  it  may  be,  the  physi- 
cian errs  in  judgment,  and  determines  inaccurately,  and  treats  for  the  dis- 
ease  which  appears  to  him   to  be  that  which  afflicts  his  patient,  a  right- 
to  compensation  never  arises  or  is  forfeited.     The  position,  if  correct,  holds, 
the  physician  to  the  duties  and  obligations  of  a  guarantor  in  diagnosis. 
Ordinary  skill  and  care  will  not  suffice.     Indeed  the  highest  skill  and  dili- 
gence to  which  the  best  ever  attain  will  not    fill   the  measure  of   duty, 
and  requirement;   but  there  must,  in  this  branch  of  the  science  of  medi> 
cine,  be  absolute  certainty  in  its  results,  or  no  merit  attaches  to  the  ser- 
vices.     No  case  asserts  the  doctrine  that  such  an  assumption  is  implied  on  Ills' 
part  in  virtue  of  his  professional  employment.     In  legal  theory  it  could  only 
be  so  on  the  ground  that  an  error  in  that. branch  of  the  medical  art  imports  the- 
absence  of  usual  skill  or  care  in  every  case.     It  cannot  be  maintained  without 
direct  hostility  to  the  general  rule,  unless  it  be  true  that  this  branch  of  medi- 
cine is  always  capable  of  assured  and  exact  determination  in  practice,  and  that 
the  practitioner  of  customary  skill  cannot,  with  proper  diligence,  fail  to  dis- 
tinguish the  nature  of  each  disease.    There  is  nothing  before  us  to  show  by 
admission  or  proof  that  such  is  the  fact.     We  cannot  on  any  ground  known  to 
us  so  conjecture.     We  are  better  justified  in  the  inference  that  cases  pwsent 
themselves  to  the  pathologist  where  the  aid  of  the  most  consummate  skill  of 
the  practitioner  is  required  in  determining  the  true  cause  to  which  to  refer  ob- 
served symptoms,  with  ground  still  left  for  possible  error.    There  would  seem, 
to  be  no  reason,  and  there  is  no  authority,  for  holding  that  in  the  mistakes  which 
the  careful  and  skillful  medical  practitioner  may  make  In  judging  upon  the 
true  interpretation  of  symptoms,  there  is  to  be  found  a  more  serviceable  defense 
to  a  suit  for  compensation  than  can  be  found  in  mistakes  and  failures  in  the. 
results  of  treatment.     In  all 'that  pertains  to  the  practice  of  the  profession,  the 
physician  is  subject  to  the  one  rule,  and  that  rule  was  correctly  stated  in  ths 
instructions  given  to  the  jury  on  the  trial. 
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Wm — loH  or  dst^rotf^— proof  by  one  ttUnMs-^tMaraHanMhy  tuiator. 

The  contents  of  a  lost  or  destroyed  will  may  be  proved  by  one  witness. 
Declarations  hj  a  testator,  after  execution  of  his  will,  are  admissible  in  case  of 

its  loss,  to  show  that  it  wss  not  cancelled  and  to  pioTO  its  contents.    (See 

note,  p/a99.) 

PETITION  to  proTe  will.    The  opinion  states  the  case.    The 
petitioner  prevailed  below. 

Oeorge  W.  Smith,  for  appellant. 

A.  B.  Jenks  and  WaXkuse  Smith,  for  appellee. 

ScHOLFiBLDy  J.  Josoph  P.  Maxwell  died  in  Oook  oonnty  on 
the  22d  da;  of  September^  A.  D.  1876,  leaving  surviving  him  a 
widow,  Sarah  J.  Maxwell,  and  several  children.  No  will  being  dis- 
covered at  the  time  of  his  death,  administration  of  his  estate  was. 
granted  to  Benjamin  V.  Page  and  Sarah  J.  Maxwell.  On  the  26th 
da;  of  October,  A.  D.  1881,  Sarah  J.  Maxwell  having  discovered, 
as  she  alleged,  within  a  few  da;8  of  that  time,  that  Joseph  P.  Max- 
well made  a  last  will  and  testament  on  or  about  the  1st  da;  of 
August,  A.  D.  1876,  which  he  left  unrevoked  at  the  time  of  his 
death,  presented  her  petition  to  the  Probate  Court  of  Cook  count; 
that  the  same  might  be  probated.  The  Probate  Court  made  an  order 
admitting  the  alleged  will  to  probate,  and  that  order  was  affirmed . 
on  appeal,  to  the  Circuit  Court  of  Cook  count;.  An  appeal  was 
prosecuted  from  the  order  of  the  Circuit  Court  to  the  Appellate 
Court  for  the  first  district,  and  that  court  affirmed  the  judgment  of 
the  Circuit  Court.  The  case  is  now  before  us  b;  appeal  from  the 
last  named  judgment. 

It  is  provided  in  our  Statute  of  Wills  (Bev.  Stat.  1874,  p.  1101), 
in  section  2,  that  **  all  wills,  testaments  and  codicils  *  «  « 
shall  be  reduced  to  writing  and  signed  b;  the  testator  or  testatrix^ 
*  *  *  itnd  attested  in  the  presence  of  the  testator  or  testatrix, 
b;  two  or  more  credible  witnesses.''  And  section  6  provides, 
that  in  ^'  all  oases  where  an;  one  or  more  of  the  witnesses  to  an; 
will»  testament  or  codicil,  as  aforesaid,  shall  die,  or  remove  to  parts 
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unknown  to  the  parties  concerned,  so  that  his  or  her  testimony  can- 
not be  procured,  it  shall  be  lawful  for  the  County  Court,  or  other 
court  having  jurisdiction  of  the  subject-matter,  to  admit  proof  of 
the  handwriting  of  any  such'  deceased  or  absent  witness  as  afore- 
said, and  such  other  secondary  evidence  as  is  admissible  in  courts 
of  justice  to  establish  written  contracts  generally  in*  similar  cases, 
and  may  thereupon  proceed  to  record  the  same  as  though  such  will, 
testament  or  codicil  had  been  proved  by  such  subscribing  witness 
or  witnesses  in  his  or  their  proper  person/'  This,  it  will  be  ob- 
served, is  not  restricted  to  cases  where  the  will  is  actually  produced 
before  the  court.  The  language  applies  to  all  cases  wherein  a  wit- 
ness to  the  will  or  codicil  dies;  and  the  same  reason  that  would 
exclude  it  from  lost  or  destroyed  wills  would  exclude  the  language 
requiring  wills  to  be  witnessed  by  two  or  more  witnesses  from  such 
wills.  But  all  wills  are  to  be  attested  in  the  same  way,  and  the 
only  difference  between  wills  that  are  produced  in  open  court  and 
those  that  have  been  lost  or  destroyed,  is  in  the  mode  of  proving 
their  contents.  The  will  that  is  produced  shows  what  its  contents 
are,  but  secondary  proof  musE  be  made  of  the  contents  of  a  lost  or 
destroyed  will. 

That  the  contents  of  a  lost  or  destroyed  will  nmy  be  proved  by 
the  testimony  of  a  single  witness  is  settled  m  England  since  the 
decision  in  the  great  case  of  Sugden  v.  Lord  SL  Leonards^  17  Eng. 
(Moak's  notes)  453.  And  like  ruling  has  obtained  in  this  country. 
Dickey  v.  Malechi,  6  Mo.  177;  s.  c,  34  Am.  Dec.  130.  And  in  this 
country  the  ruling  in  general  is,  that  a  will  may  be  established  by 
one  only  of  the  attesting  witnesses,  if  he  can  testify  to  a  compli- 
ance with  the  statute  relating  to  its  execution.  Welch  y.  Welclt,  2 
T.  B.  Monr.  83;  s.  c,  15  Am.  Dec.  126;  Dan  v.  Brown,  4  Cow. 
483;  Jackson  v.  V^tkory,  1  Wend.  431;  8.  c,  19  Am.  Dec.  122; 
Lambert  v.  Hooper's  Bxrs.,  29  Gratt.  61;  Jackson  v.  Legrange,  19 
Johns.  386;  Jauncey  v.  Thorne,  2  Barb.  Ch.  40;  8.  c,  45  Am.  Dec. 
424;  Tliornfon  v.  Tliorjifon,  39  Vt.  122.  See  eiso  to  like  effect,  in 
principle,  Dornn  v.  Mullen,  78  111.  342.  And  the  fact  that  the 
will  is  destroyed  or  lost  makes  no  difference  in  this  respect,  as 
will  be  seen  by  Dickey  t.  Malechi,  supra,  and  Dan  y.  Brown, 
supra.  Sugden  y.  SL  Leonards,  supra,  also  holds  that  declara- 
tions, written  or  oral,  made  by  a  testator  after  the  execution 
of  his  will,  are,  in  the  event  of  its  loss,  admissible,  not  only  to 
prove  that  it  has  noc  been  cancelled,  but  also  as  secondary  evi- 
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dence  of  its  contents.  It  has  been  held  otherwise  in  New  York^ 
bat  this,  in  our  opinion^  is  the  more  reasonable  mling.  Cogkbubk, 
C.  J. 9  in  speaking  of  this  question,  among  other  things,  said  :  ''In 
like  manner  the  declarations  of  a  testator  have  been  admitted  to 
show  the  continuing  existence  of  the  will  at  the  time  they  were 
made,  and  so  to  rebut  the  presumption  of  the  will  having  been 
destroyed,  animo  revocandiy  when  the  will,  having  remained  in  the 
custody  of  the  testator,  is  no  longer  forthcoming.  Thus  if  a  testa-^ 
tor  were  to  say,  *  When  I  am  dead,  you  will  find  my  will  in  such  a. 
place,'  or  '  I  have  left  my  estate  of  Blackacre  to  my  son  John,'  or 
'  I  have  left  £5,000  to  my  daughter  Mary,'  such,  or  similar  declara- 
tions, would  be  receivable  in  evideuce  to  show  that  the  will  was,  so- 
far  as  was  known  to  the  testator,  in  existence  at  the  time  they  were- 
made.^  And  he  then  goes  on  to  show  that  upon  like  principle 
such  declarations  are  also  admissible  to  prove  the  contents  of  the- 
will,  discriminating  Doe  v.  Palmer,  and  overruling  Quick  v.  Quicks 
To  like  effect  see  also  Hope^s  Appeal,  48  Mich.  518. 

The  evidence  here  is  complete  as  to  the  due  formal  execution  of 
the  will.  Mr.  Tourtelotte,  a  prominent  member  of  the  bar  of  the 
city  of  Chicago,  testified,  that  about  the  Ist  day  of  August,  1876,. 
at  the  request  of  Joseph  P.  Maxwell  he  drew  his  will  for  him;  that 
Maxwell  then  signed  it  in  the  ofiice  of  Eldridge  &  Tourtelotte,  in 
the  presence  of  the  witness  and  II.  P.  Fulton,  that  he  (Tourtelotte) 
and  Fulton  witnessed  Maxwell  sign  the  will  at  Maxwell's  request; 
that  the  witnesses  then,  in  Maxwell's  presence,  and  in  the  presence 
of  each  other,  signed  their  names  to  the  will,  as  witnesses  thereto  ; 
that  no  one  else  was  present  at  the  time;  that  Maxwell  was  then 
of  sound  mind  and  memory;  that  after  the  will  was  signed  by  Max* 
well  and  the  witnesses.  Maxwell  took  it  away  with  him  ;  that  H. 
P.  Fulton  died  in  the  spring  of  1877.  Tourtelotte  gives  a  copy 
of  the  wiU.  By  it  Maxwell  devised  his  entire  estate  to  his  wife, 
adding  this  language  :  '*  To  have  and  to  use  the  same,  and  dispose 
of  the  same  as  she  may  deem  best,  having  full  confidence  that  she 
will  deal  justly  by  the  children." 

The  presumption  arising  from  the  non-discovery  of  the  will  since 
the  death  of  the  testator  is,  that  he  revoked  and  cancelled  it,  and 
the  question  is,  whether  that  presumption  is  overcome  by  the  evi- 
dence here.  Tourtelotte  testified,  that  some  time  after  he  drew  the 
will,  a  few  weeks  before  the  death  of  the  testator,  he  and  Maxwell 
talked  about  the  will,  and  Maxwell  said  he  then  had  it  in  a  safe  ; 
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that  the  talk  was  in  regard  to  whether  Toartelotte  or  Maxwell 
should  keep  the  will,  and  Maxwell  said,  "  he  had  it  in  a  safe  place, 
among  his  other  papers."  Philena  Maxwell,  a  daughter  of  the  tes- 
tator, says  in  substance  that  about  the  last  of  August  or  first  of 
September,  A.  D.,  1876,  her  father  and  her  mother  and  her  sister 
were  at  Cleveland,  and  thej  returned  within  two  weeks  of  the  22d 
of  September,  and  he  was  then  sick,  and  he  remained  sick  until  he 
died,  on  the  22d  of  September;  that  he  never  went  to  his  place  of 
business,  nor  left  the  house  or  his  bed,  after  he  returned;  that  after 
his  return,  and  while  he  was  thus  on  his  death-bed,  she  heard  con- 
versations between  him  and  her  mother,  in  which  he  said  that  he 
expected  to  die,  and  that  there  was  a  will,  and  every  thing  would  be 
left  to  her  mother,  at  her  discretion,  for  the  good  of  the  children. 
Thomas  Maxwell,  a  son  of  the  testator,  says:  ''After  father  was 
taken  sick,  his  last  sickness,  he  did  not  leave  the  house;  he  was  sick 
about  two  weeks;  just  before  his  sickness  he  was  away;  *  *  * 
he  came  home  sick;  *  *  *  during  father's  last  sickness  I  heard 
him  say  that  there  was  a  will;  *  *  *  he  was  talking  to  my 
mother;  ♦  ♦  ♦  that  was  a  few  days  before  he  died;  ♦  *  * 
I  don't  remember  exactly  what  he  said,  in  words,  but  what  he  meant 
to  convey  was,  that  he  left  a  will  and  left  her  provided  for,  and  the 
will  was  in  her  favor."  Frank  E.  Maxwell,  another  son  of  the  tes- 
tator, says:  '^  About  four  weeks  before  my  father  died  he  was  going 
out  of  town.  He  said  if  any  thing  happened  to  him,  that  he  should 
die,  there  was  a  will  left  at  the  factory  of  his." 

No  one  contradicts  either  of  these  witnesses.  If  they  have  any 
interest  in  the  event  of  the  suit,  they  testify  against  it.  No  circum- 
stance tending  to  affect  their  veracity  is  in  evidence. 

The  will,  it  will  be  observed,  was  made  only  some  six  or  seven 
weeks  before  the  testator's  death.  There  is  not  a  circumstance  in 
•evidence  tending  to  show  subsequent  dissatisfaction  on  the  part  of 
the  testator  with  the  will,  or  any  attempt  or  wish  to  cancel  or 
<}hange  it,  but  there  are,  on  the  contrary,  these  repeated  declara- 
tions after  it  was  made,  from  time  to  time,  up  to  within  a  few  days 
of  his  death,  recognizing  its  continued  existence.  Why  should  he 
have  spoken  falsely  in  this  respect,  and  this  too  in  the  face  of  im- 
pendmg  death,  realized  by  him?  Not  the  shadow  of  an  excuse  is 
shown.  We  think  the  conclusion  must  be  that  the  testator  did 
not,  contrary  to  all  these  assertions,  intend  to  revoke  and  cancel 
the  will.     There  is,  it  is  truei  the  circumstance  that  he  sent  his  son 


NOVEMBER  TERM,  1886.  399 

Matter  of  Page. 

lor  a  paper  while  he  was  lying  sick,  which  he  did  not  return  to  the 
safe;  but  this  son  could  read,  and  says  that  he  at  one  time  saw 
among  the  papers  an  envelope  indorsed  ^*  Will/'  and  he  does  not 
pretend  it  was  that  paper  which  he  carried  to  his  father. 

It  is  useless  to  discuss  the  facts  further. .  Such  circumstances 
have  been  pressed  in  argument,  such  as  the  fact  that  a  preyious 
memorandum  for  a  will  was  not  destroyed,  and  that  the  testator 
retained  the  custody  of  the  will  instead  of  leaving  it  with  Tourte- 
lotte,  which  we  do  not  deem  of  any  significance.  In  our  opinion 
they  are  just  as  consistent  with  the  truth  of  the  repeated  declara- 
tions of  the  testator  as  with  the  view  claimed  by  appellant.  It  is 
not  indispensable  that  we  should  determine  what  became  of  the  will. 
It  is  enough  that  in  our  opinion  it  was  not  revoked  or  cancelled 
by  the  testator. 

The  judgment  is  aflSrmed.  Judgment  affirmed. 

NoTB  BT  THB  REPORTER.— It  was  held  in  Harris  v.  Hlarrit,  30  N.  Y.  488, 
that  at  common  law  a  lost  will  may  be  proved  by  a  single  witness;  or  by  oir- 
eamstances,  Sehulta  v.  8chtilt9,  35  N.  T.  658. 

In  Johman  v.  Mciu,  1  Lansing,  150,  it  was  held  that  declarations  of  the 
testator,  before  or  after  the  will,  are  not  admissible  in  proof  of  execution,  on 
a  question  of  genuineness  of  his  signature. 

The  doctrine  of  the  principal  case  as  to  the  testator's  declarations  was  held 
in  Sauthioorth  v.  Adams,  11  Biss.  arc.  Ct.  256. 

Schouler  says  (Wills,  §  408),  that  declarations  of  the  testator  are  admissible 
to  show  the  contents  of  a  lost  will,  but  all  the  American  cases  cited  by  him  in 
support  of  this  are  only  to  the  effect  that  such  declarations  are  admissible 
on  the  subject  of  revocation.  These  cases  are  Jchn9on*$  WiU,  40  Conn.  587; 
Lawifer  v.  6miUh,  8  Mich.  411;  Patt&rmm  v.  mckey,  82  Qa.  166;  Piekens  v. 
Doom,  184  Mass.  252;  CoUagan  v.  Bivtm.  57  Me.  449. 

See  FMLefs  Appeal,  87  Penn.  St.  67;  s.  c,  80  Am.  Bep-  840. 
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Crrr  of  Chicago  v.  Hulbebt. 

(lis  IIL  6IB.) 
SUUtUe  —  pawn-broker  —  *  'prop&riif. 


»t 


One  who  lends  money  of  his  ovn  or  of  others,  and  takes  secnrity  by  mortgmg» 
on  real  or  personal  property,  or  by  stocks,  bonds  or  notes,  is  not  a  pawn- 
broker. 

ACTION  for  penalty.    The  opinion  states  the  case.     The  defend* 
ant  had  judgment  below. 

Oeorge  MiUs  Rogers,  for  appellant. 

C.  Frank  White,  for  appellee. 

♦ 
Craig,  J.     The  city  of  Chicago  has  in  force  an  ordinance,  two 

sections  of  which  are  as  fellows  : 

'^  Sec.  1704.  The  mayor  may,  from  time  to  time,  grant  licensea 
to  such  persons  as  shall  produce  to  him  satisfactory  eyidence  of 
their  good  character,  to  exercise  or  carry  on  the  business  of  a  pawn* 
broker,  or  of  a  loan-broker  or  keeper  of  a  loan  office ;  and  no  person 
shall  exercise  or  carry  on  the  business  of  a  pawn-broker,  loan-broker, 
or  a  keeper  of  a  loan  office,  without  being  duly  licensed,  under  a 
penalty  of  tlOO  for  each  day  he  or  she  shall  exercise  or  carry  on 
said  business  without  such  license. 

**  Sec.  1705.  Any  person  who  loans  money  on  deposit  or  pledge 
of  personal  property,  or  who  deals  in  the  purchase  of  personal  prop- 
perty,  on  condition  of  selling  the  same  back  again  at  stipulated 
price,  or  who  makes  a  public  display  at  his  place  of  business  of  the 
sign  generally  used  by  pawn-brokers  to  denote  their  business,  to- wit, 
'three  gilt  or  more  or  less  yellow  balls"  or  who  publicly  exhibits 
a  sign  of  '  money  to  loan  on  personal  property  or  deposit  or  pledge,*^ 
is  hereby  declared  to  be  a  pawn-broker." 

Appellee,  Thomas  H.  Hulbert,  a  resident  of  the  city,  a  priyate 
banker,  was  and  still  is  engaged  in  loaning  money  (both  his  own 
and  that  of  others  on  commission),  on  real  estate  and  furniture, 
horses,  wagons,  machinery,  warehouse  receipts,  etc.,  without  removal 
from  the  possession  of  the  owner,  and  also  in  loaning  money  on 
watches,  diamonds  and  jewelry.  Under  the  agreed  statement  of 
facts  it  appears  that  the  method  employed,  where  an  advance  is  made 
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on  jewelry,  or  other  valuables  of  a  similar  nature,  is  as  follows : 
The  borrower  makes  an  application  at  the  office  of  said  Hulbert 
for  a  loan,  offering  as  security  a  watch  (for  example),  and  he  is 
directed  to  have  some  reliable  jeweler  place  a  valuation  on  the  watch 
and  then,  if  it  is  deemed  good  security  for  the  loan  asked,  he  is  re- 
quested to  store  it  in  some  warehouse  and  get  a  warehouse  receipt 
for  it  On  the  borrower  indorsing  and  turning  over  to  said  Thomas 
H.  Hulbert  this  receipt,  and  executing  his  promissory  note  for  the 
amount  to  be  advanced,  the  loan  is  made. 

Copies  of  the  usual  form  of  warehouse  receipts,  and  of  the  promis- 
sory note  used,  are  as  follows,  viz.  : 

**  Wareliouse  Receipt  issued  by  the  Illinois  Fire-Proof  Warehouse, 
46,  48  afid  50  North  Morgan  street,  near  Lake  street. 

O.  A.  BoBiKBOK,  Proprietor. 

Storage  fob  Valuables. 

Ohicago,  III 188 — . 

'^Received   in  store  for  account  of .sub- 
ject to order  thereon,   and  surrender  of  this  receipt. 

'^  Perishable  goods  and    loss  or  damages  by  elements,   heat, 
leakage,  mice,   rats,  fire,  moths  and  shrinkage,  at  owner's  risk. 
^'Ooods  subject  to  sale  unless  charges  are  paid  within  six  monthB 
from  date. 

^'Storage  per  month t 

''Insurance  per  month $ 

"Advance  charges 


<fi 


Total 


'^Proprietor. 

"•100.  Chicago,  III 188—. 

" 1886,  after  date,  for  value  received,  I  promise  to  pay  to 

the  order  of dollars,  at  the  office  of 

Thomas  H.  Hulbert,  in  Chicago,  with  interest  at per  cent 

per  annum  until  paid,  having  deposited  with  them  as  collateral 

security ,  which  I  hereby  authorize  and  empower 

the  said  Thomas  H.  Hulbert,  or  his  assigns,  to  sell  on  the  maturity  of 
note,  or  at  any  time  thereafter,  or  before,  said  security  being  free  from 
claim  or  incumbrance,  and  transferable  by  indoi*sement,  with  all  its 
rights  and  privileges,  at  public  or  private  sale,  without  giving  notice, 
and  to  apply  so  much  of  the  proceeds  thereof  to  the  payment  of  this 
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note  HS  may  b^;  i^ecessarjio  pay  the  same^'witb  all  interest  duethereon, 
and  also  to  the'  payment  of  all  expeuises  attending  th^  sale  of  the  said 
oecuritiea,  ind tiding  attorney's  fees  and  commissions." 
J  From  the  foregoing  faots  the  question  presented  is,  whether  Hnl- 
bert  is  liable-  to  the  penalty  imposed  by  section  1704,  supra. 

It  appears  from  the  stipalation  found  in  the  record,  where  the 
facts  involved,  in.  the  case  have  been  agreed  upon  by  the  parties; 
that  the  defendant,  Hulbert,  is  a  private  banker  in  the.  city  of 
Chicago;  that  he  loans  money,  for  himself  and  others^*  on  real 
estate  and  personal  property  security.  We  apprehend  that  a  person 
may  loan  money  in  Chicago,  and  take,  as  security,  a  mortgage  on 
l^eal  or  personal  property,  without  incurring  any  liability  under  the 
ordinances  of  the  city,  or  without  becoming  a  pawn-broker.  This 
proposition  is  so  obvious  that  no  argument  is  needed  in  its  support. 
Hut  it  is  claimed  that  the  defendant  made  loans  and  received  per* 
sonal  property  in  pledge  as  security  for  the  loan;  that  the  ware- 
house receipts  which  were  given  to  the  defendant  gave  him  the 
constructive  possession  of  the  property,  and  thus  he  may  be 
regarded  as  one  loaning  on  personal  property  actually  placed  in 
pledge,  —  in  other  words,  that  he  may  be  regarded  as  a  pawn- 
broker. Whatever  disagreement  may  exist  in  regard  to  a  correct 
or  accurate  definition  of  a  pawn-broker  in  other  States,  that  mat-^ 
ter  has  been  placed  at  rest  here  by  an  act  of  the  legislature.  Sec- 
tion 1  of  an  act  approved  June  4,  1879  (1  Starr  &  Curtis,  1369), 
provides  **  that  every  person  or  company  engaged  in  the  business  of 
receiving  property  in  pledge,  or  as  security  for  money  or  other 
thing  advanced  to  the  pawner  or  pledger,  shall  be  held  and  is 
hereby  defined  to  be  a  pawn-broker." 

The  common  council  of  the  city  of  Chicago,  under  section  63, 
chapter  24  (L  Starr  &  Curtis^  Stat.),  page  466,  has  the  power  to 
license,  tax,  regulate,  etc.,  hawkers,  peddlers  and  pawn-brokers, 
but  it  has  no  power  whatever  to  determine  who  is  or  may  be  a 
pawn-broker.  And  the  fact  that  the  city  council  has  declared,  by 
section  1705  of  an  ordinance,  that  a  person  engaged  in  a  certain 
business  is  a  pawn-broker,  does  not  make  him  such.  In  order  to 
be  a  pawn-broker  he  must  fall  within  the  definition  given  in  the 
statute.  Under  the  section  of  the  statute  heretofore  cited,  two 
important  elements  are  required  to  constitute  a  pawn-broker:  First, 
the  person  must  be  engaged  in  the  business  of  receiving  property 
in  pledge  for  money  advanced.     An  occasional   loan  will  not  bo 
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snfficienty  but  the  person  most  so  engage  in  the  occupation  that  it 
may  be  known  as  his  regular  business  or  occupation.  Second,  the 
person  must  be  engaged  in  receiving  property  in  pledge,  or  as 
security  for  money  or  other  thing  advanced  to  the  pawner  or 
pledger.  What  was  intended  by  the  legislature  by  the  use  of  the 
word  "  property,"  in  the  act?  Was  it  intended  to  embrace  lands, 
personal  chattels,  bonds,  notes,  money  and  stocks,  or  was  the  inten- 
tion to  give  the  word  a  more  n>stricted  sense,  and  confine  it  to 
articles  of  personal  property?  That  the  latter  was  the  object  we 
think'  is  apparent.  Lands  are  property,  but  it  is  plain  they  were  not 
intended  to  be  embraced  in  the  word  '^property,"  as  used,  because 
they  are  mortgaged  almost  daily  as  security  for  money  loaned,  and 
the  person  taking  such  security  has  never  been  regarded  as  a  pawn- 
broker. Bonds  and  stock  and  promissory  notes  could  not  have  been 
intended,  because  they  are  pledged  as  security  for  money  loaned  by 
the  banks :aU::over  the  country,  almost  daily,  and  it  has  nidver  been 
understood  that  our  bankers  are  pawn-brokers  ;  and  yet  such  might 
be  the  result  if. the  term  ''property^'  was  used  in  an  enlarged  sense, 
and  intended  to  include  every  species  of  property.  We  think  the 
legislature  intended  by  the  use  of  the  word  '^property''  to  include 
only  such  articles  of  personal  property  as  might  be  actually  delivered 
over  to  the  possession  and  custody  of  the  person  who  advanced  the 
money^  and  not  stocks,  bonds,  notes  or  mortgages,  or  choses  in  action, 
or  Qvidences  of  debt.  Here  no  article  of  personal  property  was  deliv- 
ered to  the  defendant.  He  took  into  his  possession  no  article  of  per- 
sonal property  whatever.  The  transaction  was  this :  The  defendant 
loaned  a  certain  amount  of  money,  for  which  he  received  a  note  pay- 
able at  a  certain  time.  To  secure  the  note,  the  person  who  obtained 
the  money  gave  as  collateral  security  a  warehouse  receipt.  If  this 
transaction  constituted  the  defendant  a  pawn-broker,  every  banker 
in  the  State  might  be  called  a  pawn-broker.  All  the  banks,  to  a 
greater  or  less  extent,  make  loans,  and  take  as  collateral,  bonds, 
stocks,  notes  and  mortgages,  or  warehouse  receipts,  and  we  think 
they  have  the  right  to  do  so  without  becoming  pawn-brokers. 

From  what  has  been  said,  we  think  it  is  clear  that  the  defendant 
was  not  liable  to  any  penalty  under  the  ordinances  of  the  city, 
— ^that  he  cannot  be  regarded  a  pawn-broker  so  long  as  he  receives 
no  personal  property  in  pledge  for  a  loan. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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€afrrUr — pa99enger — haggage — large  atMunt  cfgM  coin  qfc&umtg  trttmurmr' 

tUUute — **me8ieng&r'* — • 


A  railroad  company  is  not  bound  to  carry  a  large  amonnt  of  gold  coin  as  log- 
gage  of  a  passenger,  althoagb  be  is  a  county  treasurer  on  bis  way  to  pa^ 
snob  coin  to  tbe  State  treasurer,  and  altbougb  it  bas  carried  such  ctAn  as 
luggage  of  sucb  officers  for  some  years,  and  altbougb  it  allows  an  ezpsess 
company  on  tbe  same  train  to  carry  sucb  coin  for  hire.  A  county  treasurer 
so  carrying  coin  is  not  a  *'  public  messenger." 

ACTION  of  damages  for  refusal  to  carry  baggage.     The  opinioa 
states  the  case.     The  defendant  had  jndgment  below. 

J.  J.  Burt,  for  appellant. 

W.  H.  L.  Barnes,  for  respondent. 

Searls^  G.  This  is  an  action  to  recoTer  from  the  defendant,  s 
corporation,  engaged  in  the  business  of  a  common  carrier  of  pas- 
sengers and  freight  for  hire  by  cars  drawn  over  a  railroad  by  steam 
engines,  damages  in  the  sum  of  150,000  for  refusal  to  carry  certain 
treasure  for  plaintiff. 

Defendant  interposed  a  demurrer  to  the  complaint,  which  was 
sustained  by  the  court,  and  judgment,  upon  refusal  by  plaintiff  to 
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amend,  was  entered  in  favor  of  defendant,  from  which  judgment 
this  appeal  is  taken. 

It  appears  from  the  complaint  that  the  plaintiff  was  the  county 
treasurer  of  the  county  of  Santa  Olara^  and  as  such  it  was  his  duty 
to  pay  oyer  and  deliver  to  the  State  treasurer  at  Sacramento,  Gali- 
fornia,  certain  funds  due  the  State  from  him  as  such  county  treasurer. 

Ou  the  19th  day  of  January,  1883,  plaintiff  purchased  from  the 
defendant  at  San  Jose,  in  the  county  of  Santa  Olara,  for  $16,  four 
first-class  passenger  tickets,  entitling  four  persons  to  first-class  paa^ 
sage  from  said  San  Jose  to  Sacramento.  Furnished  with  these 
tickets,  plaintiff  and  three  employees,  having  with  them  .$91,952  in 
gold  coin  of  the  United  States,  contained  in  small  leather  satchels, 
which  they  carried  iu  their  hands,  boarded  a  passenger  train  of 
defendant  with  such  treasure,  and  were  permitted  by  the  conductor, 
who  had  knowledge  of  the  contents  of  the  satchels,  to  retain  posr 
session  of  and  carry  the  same  as  far  as  Niles,  a  way-station  on  the 
railroad  leading  to  Sacramento,  where  it  became  necessary  to 
change  cars  and  take  another  train  for  the  latter  place. 

The  conductor  of  the  train  from  Niles  refused  to  permit  plaintiff 
and  his  employees  to  enter  the  passenger  car  with  their  treasure, 
and  required  plaintiff,  if  he  desired  to  carry  said  money  to  Sacra- 
mento, to  deliver  the  same  to  Wells,  Fargo  &  Co.,  an  express  com- 
pcuiy,  engaged  as  common  carriers  for  hire  in  the  business  of  carry- 
ing treasure  and  that  class  of  goods  known  as  '^  express  matter  " 
over  the  railroad  of  defendant  from  San  Jose  to  Sacramento,  and 
to  which  company  defendant  had  given  the  exclusive  privilege  of 
carrying  money  upon  its  trains  from  San  Jose  to  Sacramento,  so 
far  as  such  money  exceeded  such  sums  as  might  be  carried  by  a 
passenger  travelling  on  its  trains. 

Defendant  had  provided  accommodations  for  Wells,  Fargo  &  Co. 
in  a  baggage-car,  had  not  provided  any  special  cars  for  persons  gen- 
erally having  money  to  carry  to  Sacramento,  and  all  such  persons 
under  the  rules  and  regulations  of  defendant  were  obliged  to  give 
up  to  Wells,  Fargo  &  Co.,  for  transportation,  all  money  outside  of 
that  which  they  could  carry  as  passengers. 

Plaintiff  at  first  refused  to  surrender  his  money  to  Wells,  Fargo 
&  Co.,  and  insisted  that  he  and  his  employees  bad  a  right  to  go 
into  some  car  of  the  train  without  any  extra  charge  for  carrying  the 
money  beyond  their  regular  passenger  fare,  but  at  the  same  time 
sold  tiie  conductor  that  rather  than  be  left  at  Niles  or  give  up  the 


406  OALIFOBNIA, 


Pfister  T.  Oentml  Paeifie  Railroad  Gompanj. 


cuatody  of  his  treasure  to  Wells^  Fax^  &  Co.,  he  would  go  into 
the  baggage  or  any  other  car  of  defendant  which  might  be  desig- 
nated, and  would  pay  to  defendant  any  charges  which  might  be 
exacted  for  the  transportation  of  the  money,  all  of  which  was 
refused,  and  plaintiff  thereupon,  to  avoid  being  left  at  Niles,  deliy- 
ered  the  money  to  the  express  company  for  transportation  to  Sacra- 
mento, paying  for  such  transportation  the  sum  of  168.95. 

The  money  which  plaintiff  was  carrying  was  funds  which  he  aa 
county  treasurer  had  received,  and  was  conveying  to  Sacramento,  to 
pay  over  to  the  State  treasurer,  being  due  from  him  in  his  oflBcial 
capacity  to  the  State  of  Oalifomia,  and  his  employees  were  taken 
along  as  guards  of  said  money  and  to  aid  in  carrying  the  same,  all 
bf  which  was  known  to  defendant. 

It  had  been  the  custom  of  the  defendant  for  ten  years  prior  to 
J<^nuary  19,  1883,  to  permit  the  county  treasurer  to  carry  like 
money  in  like  satchels  upon  its  passenger  trains  free  of  charge,  and 
no  notice  was  given  to  plaintiff  of  any  change  in  such  custom. 

At  the  date  when  said  money  was  carried  to  Sacramento,  the 
ilefendaut  did  not  receive  and  transport  money  as  freight;  did  not 
permit  persons  to  travel  on  its  freight  trains  and  carry  money  aa 
freight;  would  not  check  and  carry  the  same  as  baggage  on  its  pas- 
senger trains,  and  would  not  have  received  said  money  for  trans- 
portation as  freight,  baggage  or  otherwise,  and  the  only  way  by 
which  the  plaintiff  could  have  transported  his  money  to  Sacramento 
by  said  railroad  was  by  carrying  it  himself  or  by  delivering  it  to 
Wells,  Fargo  &  Oo.  for  transportation,  as  required  by  defendant. 

The  complaint  further  proceeds  to  show  in  apt  language  that  the 
defendant  is  subject  to,  bound  by,  and  by  express  agreement  duly 
filed  has  accepted  and  is  bound  to  execute  on  its  part  the  duties  and 
discharge  the  obligations  imposed  by  an  act  of  the  legislature  of 
the  State  of  Caiifornia,  approved  April  4,  1864,  entitled  '*  An  act 
to  aid  tho  construction  of  the  Central  Pacific  railroad,  and  to  secure 
the  use  of  the  same  to  this  State  for  military  and  other  purposes, 
and  other  matters  relating  thereto/'  and  shows  that  the  railroad 
from  San  Jose  to  Sacramento  is  a  portion  of  the  railroad  to  which 
said  ac^  of  the  legislature  is  applicable. 

The  defendant  was  a  common  carrier  of  passengers  and  freight 
between  San  Jose  and  Sacramento,  and  upon  receiving  the  reason- 
able and  customary  payment  therefor,  it  was  its  duty  to  r^eive  and 
carry  upon  its  passenger  trains  all  persons  desiring  to  travel  thereby> 
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with  a  reasonable  amount  of  luggage  for  each  passenger  without 
charge,  except  for  an  excess  of  weight  over  one  hundred  ponnd& 
Civ.  Code,  g  2180.  '^  Luggage  may  consist  of  any  articles  intended 
for  the  use  of  a  passenger  while  trayelling  or  for  his  personal  equip- 
ment.''   Civ.  Code,  §  2181. 

''  The  liability  of  a  carrier  for  luggage  received  by  him  with  a  pas- 
senger is  the  same  as  that  of  a  common  carrier  of  property.',' 
Civ.  Code,  §  2182. 

A  common  carrier  by  railroad  must  check  and  carry  in  a  regular 
baggage-car  the  luggage  of  passengers  over  his  road,  and  must 
deliver  such  luggage  immediately  upon  the  arrival  of  the  passenger 
at  his  destination;  and  whenever  passengers  neglect  or  refuse  to 
have  their  luggage  so  checked  and  transported,  it  is  carried  ai 
their  own  risk.     Civ.  Code,  §  2183. 

The  question  of  whether  money  can  or  cannot  be  treated  as  lug- 
gage  has  been  frequently  determined  by  the  courts,  and  usually  to 
the  effect  that  except,  as  to  such  limited  amount  as  may  be  neoesr 
sary  for  personal  use  to  defray  expenses  of  the  passenger,  it  is  not 
luggage.  Orafige  Co.  Bank  v.  Brown,  9  Wend.  86;  s.  c,  24  Am; 
Dec.  129;  Pardee  v.  Drew,  25  Wend.  469;  Miss.  Cent.  R.  Co.  vi 
Kennedy,  41  Miss.  671;  Smith  v.  Bodon  d  Maine  R.  Co.,  44  N.  H. 
325;  Cinn.  d  Cliicago  Air  Line  R.  Co.  v.  Marcus^  38  HI.  219;  Jf.  & 
i&  N.  I.  R.  Co.  V.  Oehm,  56  HI.  293;  Jordan  v.  Fall  River  R.  Co., 
6  Cush.  69;  s.  c,  61  Am.  Dec.  44;  Hawkins  v.  Hoffman,  6  Hill,  586; 
8.  c,  41  Am.  Dec.  767;  Hickox  v.  Naugatuck  R.  Co.,  31  Conn.  281; 
Huichings  v.  Wedem,  etc.,  R.  Co.,  25  Ga.  61;  8.  c ,  71  Am.  Dec.  15<'* 

Some  of  I  he  cases  cited  supra  hold  that  neither  money  nor  mer<^ 
chandise  is  included  in  the  term  '^baggage."  We  do  not  find  it 
necessary  however  to  decide  that  precise  poipt  in  this  case.  The 
terms  *^  baggage"  and  '^ luggage "  signify  one  and  the  same  thing. 

The  former  is  the  term  in  general  use  in  the  United  States, 
while  in  England  the  latter  prevails.  Our  Code  has  adopted  the 
English  expression. 

We  think  it  clear,  alike  from  section  2181  of  the  Civil  Code  and 
from  adjudicated  cases,  that  money  intended  for  trade  or  business 
or  iuTCstment,  or  as  in  this  case,  for  transportation,  and  not  in- 
tended for  the  use  of  the  passenger  while  travelling,  is  not  luggage 

It  follows  that  plaintiff  and  his  employees  had  no  right  to  trans- 
port as  luggage  the  money  in  question  upon  the  passenger  and  ex- 
press train  of  defendant. 
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The  right  of  plaintiff  as  a  passenger  most  be  determined  by  the 
contract  he  made  with  defendant. 

He  purchased  four  first-class  passenger  tickets  from  San  Jose  to 
Sacramento  which  entitled  him  and  his  three  employees  to  trans- 
portation in  the  first-class  passenger  coaches  of  defendant  between, 
the  points  indicated,  and  gave  to  them  a  right  to  have  their  lug- 
gage, not  exceeding  one  hundred  pounds  to  each  person,  trans- 
ported at  the  same  time  free  of  charge. 

It  gave  to  them  no  right  to  travel  in  a  baggage,  express,  or  freight 
car,  but  in  the  regular  passenger-car  or  cars  of  the  defendant,  and 
the  contract  gave  to  them  no  right  to  transport,  either  in  their  own 
charge  or  that  of  the  defendant,  any  merchandise,  or  property  not 
included  in  the  term  'Muggage." 

The  law  takes  no  note  of  what  property  a  passenger  carries  upon 
his  person,  but  beyond  this  he  may  not  by  virtue  of  his  contract 
for  passage  carry,  either  free  of  charge  or  by  paying  an  extra  charge, 
property  not  included  within  the  import  of  the  term  '' luggage.'' 

Were  it  otherwise,  it  would  be  within  the  power  of  the  passenger 
to  convert  the  passenger-coaches  of  a  railroad  company  into  vans 
for  the  transportation  of  merchandise,  or  to  compel  the  carrier  to 
do  much  the  same  thing  by  furnishing  baggage-cars  for  the  car- 
riage of  ordinary  freight. 

The  orderly  and  expeditious  transit  of  passengers  and  their  baggage 
renders  it  necessary  and  proper  for  the  carriers  engaged  in  their  trans- 
portation to  run  separate  trains  for  their  accommodation,  or  at  least  to 
furnish  and  transport  them  in  cars  separate  from  those  devoted  to  the 
carriage  of  freight;  and  this  result  can  only  be  accomplished  by  requir- 
ing the  carrier  on  the  one  hand,  and  the  passenger  upon  the  other,  to 
refrain  from  making  passenger-cars  the  receptacle  for  merchandise. 

Plaintiff  must  be  presumed  to  know  the  legal  effect  of  the  con- 
tract he  had  made,  and  be  subject  to  its  terms,  conditions  and  limi- 
tations equally  with  the  defendant. 

The  fact  that  for  ten  years  the  defendant  had  permitted  the 
county  treasurers  of  Santa  Clara  county  to  carry  with  them  upon 
its  passenger  trains  the  money  which  they  were  bv  law  required  to 
pay  over  to  the  State  treasurer  neither  enlarged  nor  abridged  the 
contract  between  it  and  plaintiff. 

If  defendant  was  not  legally  bound  to  extend  this  favor,  its  lib- 
erality to  others  or  to  plaintiff  himself  could  not  be  urged  as  a 
binding  rule  for  the  continuance  of  such  practice. 
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The  theory  of  plaintiff,  that  by  having  accepted  him  as  a  passen- 
ger with  knowledge  of  the  money  he  had  with  him  the  defendant 
became  a  common  carrier  of  him  and  his  money,  though  he  re- 
tained possession  of  the  latter,  is  not  sustained  by  the  authorities 
cited.  Minier  y.  Pacific  R.  Co.,  41  Mo.  204;  Butler  y.  Hudson  Jt. 
R.  Co.,  3  E.  D.  Smith,  571;  Slonemanr.  Erie  R.  Co.,  52  N.  Y.  429; 
Sioman  y.  G.  W.  R.  Co.,  67  N.  Y.  208 ;  and  Hannibal  R.  Co.  y. 
Smft,  12  Wall.  262,  were  all  cases  in  which  the  property  was  de- 
livered to  the  carrier,  and  although  not  baggage,  it  was  held  that 
having  received  it  with  knowledge  that  it  was  not  the  ordinary 
travelling  baggage  of  the  passenger,  the  liability  of  a  common  car- 
rier attached. 

We  are  clearly  of  opinion  that  the  defendant  was  under  no  obli- 
gation by  virtue  of  its  contract  of  passage  with  plaintiff  as  an  indi- 
vidual to  permit  him  to  carry  with  him  in  its  passenger-car  the 
sum  of  money  indicated  in  the  manner  indicated,  and  weighing,  as 
it  must  have  done,  between  three  hundred  and  four  hundred 
pounds. 

Whether  independent  of  contract  the  defendant  was  or  was  not, 
AS  a  common  carrier,  in  duty  bound  to  receive  and  transport  the 
money  of  the  plaintiff  depends  upon  other  considerations  affecting 
such  duty  and  will  be  considered  hereafter. 

But  appellant  contends: 

2.  That  if  as  a  private  citizeh  the  treatment  of  plaintiff  would 
have  been  right,  still,  as  the  treasurer  of  the  county  of  Santa  Clara 
with  money  belonging  to  the  State  to  be  paid  into  the  State  treasury, 
he  occupied  a  different  position,  and  was,  as  such  treasurer,  entitled 
to  take  the  money  to  Sacramento,  the  capital  of  the  State  and 
official  residence  of  the  State  treasurer. 

As  county  treasurer  it  was  liis  duty  to  safely  keep  the  public 
funds  in  his  custody,  and  at  stated  intervals  to  settle  with  '^he  con- 
troller, and  to  pay  over  in  cash  to  the  State  treasurer  the  sum  found 
due  to  the  State.  This  duty  presupposes  the  necessity  of  a  visit  in 
person  at  Sacramento  and  the  delivery  there  of  the  amount  due 
the  State,  and  the  county  treasurer  is  responsible  personally  and 
upon  his  official  bond  until  the  money  is  so  paid. 

The  defendant,  if  within  the  purview  of  the  act  of  April  4, 1864, 

and  under  the  allegations  of  the  complaint,  which  are  to  be  taken 

as  true,  we  shall  so  regard  it,  was  bound,  in  consideration  of  certain 

obligations  assumed  by  the  State  of  California  and  of  certain  privi- 
VoL.  LIX  —  52 
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leges  extended  to  it  to  '*  transport  and  convey  over  their  said  rail- 
road all  public  messengers^  convicts  going  to  the  State  prison, 
lanatics  going  to  the  State  insane  asylam,  materials  for  the  con- 
struction of  the  State  capitol  building,  articles  intended  for  public 
exhibition  at  the  fairs  of  the  State  Agricultural  Society,  and  in 
case  of  war,  invasion  or  insurrection,  as.  well  as  at  all  other  times, 

« 

also  transport  and  convey  over  their  said  railroad  all  troops  and 
munitions  of  war  belonging  to  the  State  of  California  free  of  charge, 
and  without  any  other  compensation  than  as  herein  provided." 
(Stats.  1863, 64,  p.  344.)  If  plaintiff  was  entitled  to  a  free  passage 
or  to  carry  the  money  in  question  under  this  law,  it  mnst  have  been 
because  he  was  a  public  messenger. 

A  messenger  is  defined  by  Webster  to  be  ''  one  who  bears  a  mes- 
sage or  an  errand;  the  bearer  of  a  verbal  or  written  communication, 
notice,  or  invitation  from  one  person  to  another  or  to  a  public  body; 
an  office  servant.'' 

,  The  term,  by  its  fair  import  and  significance,  does  not  apply  to 
a  public  officer  acting  in  an  original  capacity  in  the  discharge  of 
duties  imposed  upon  him  by  law,  but  presupposes  a  superior  in 
authority  whose  servant  the  messenger  is  and  whose  mandate  he 
executes,  not  as  a  deputy,  with  power  to  discriminate  and  judge, 
or  to  bind  his  superior,  but  as  a  mere  bearer  and  communicator  of 
the  will  of  his  superior. 

I  If  a  county  treasurer  is  to  be  treated  as  a  public  messenger,  we 
see  no  good  reason  why  legislators  and  State  -officers,  having  en- 
joined upon  them  the  duties* requiring  their  presence  at  the  State 
capital,  may  not  with  equal  propriety  be  entitled  to  free  conduct  as 
'^ public  messengers." 

Under  the  nineteenth  section  of  the  twelfth  article  of  our  State 
Constitution,  ''  no  railroad  or  other  transportation  company  shall 
grant  free  passes,  or  passes  or  tickets  at  a  discount  to  any  person 
holding  an  office  of  honor,  trust,  or  profit  in  this  State,  and  the 
acceptance  of  any  such  pass  or  ticket  by  a  member  of  the  legislature, 
or  any  public  officer  other  than  railroad  commissioner,  shall  work 
a  forfeiture  of  his  office." 

We  do  not  think  the  term  ^'public  messenger,"  as  used  in  the 
act  in  question,  applied  to  or  conferred  any  rights  upon  the  plain- 
tiff as  county  treasurer  of  the  county  of  Santa  Clara. 

It  only  remains  to  inquire  whether  or  not  defendant,  as  a  common 
carrier,  was  derelict  in  duty  in  refusing  to  permit  pli^ntiff,  upon 


JULY  TEEM,  1886.  4U 


Pfister  T.  Centnl  Pacific  Bailroad  Company. 


offer  of  compensatioD  therefor,  to  cany  his  money  in  the  baggage- 
car  as  freight^  he  retaining  the  custody  thereof,  snch  car  being 
nsed  by  Welk,  Fargo  &  Go.  as  a  receptacle  for  its  express  matter 
by  consent  of  !^he  defendant. 
.  Defendant  was,  at  the  date  of  the  alleged  refusal,  according  to 
the  averments  of  the  complaint,  '^  eng^ed  in  and  carrying  on  the 
business  of  a  common  carrier  of  passengers  and  freight  for  hire 
by  cars,"  etc.,  "over  its  railroad." 

''  A  common  carrier  must,  if  able  to  do  so,  accept  and  cany 
whatever  is  offered  to  him  at  a  reasonable  time  and  place  of  a  kind 
that  he  undertakes  or  is  accustomed  to  carry.''  Oiv.  Code,  § 
2169. 

''  A  common  carrier  must  not  give  preference,  in  time,  price, 
or  otherwise,  to  one  person  over  another,"  etc.  Oiv.  Code,  ^ 
2170. 

A  common  carrier  of  goods  is  not  under  obligation  to  accept  and 
carry  all  personal  property  that  may  be  offered.  That  class  of 
carriers  known  as  transfer  companies,  engaged  in  receiving  and 
transferring  the  baggage  of  passengers  to  and  from  public  convey* 
anees  by  land  and  water,  are  under  no  obligation  to  accept  and 
carry  ordinary  merchandise.  A  parcel-delivery  express  company 
need  not  receive  and  deliver  hay,  lumber  or  other  articles  too  bulky, 
heavy,  or  otherwise  inconvenient  to  handle  and  transfer  by  its 
usual  facilities. 

In  other  words,  the  duty  of  the  carrier  is  confined,  as  is  pro-^ 
vided  by  our  Code,  to  accepting  and  carrying  property  ''  of  a  kind 
that  he  undertakes  or  is  accustomed  to  carry." 

The  defendant  did  not  undertake  —  that  is  to  say,  did  not  prom* 
ise  or  agree  — to  carry  defendant's  money;  indeed  it  was  not  asked 
to  do  so,  except  to  permit  the  plaintiff  to  retain  charge  of  and  carry 
it  in -the  car,  and  there  is  nothing  in  the  complaint  showing,  or  tend* 
mg  to  show,  that  defendant  was  accustomed  to  carry,  or  ever  did  carry,, 
or  offer  to  carry,  money  as  freight  or  baggage;  on  the  contrary,  the  ex* 
press  averments  of  the  complaint  are  to  the  effect  **  that  the  defend* 
ant  has  always  refused  to  receive  money  as  freight  for  transportation  '* 
over  this  route,  or  to  allow  any  person  to  travel  and  carry  money 
on  its  freight  cars,  or  to  check  and  carry  money  as  baggage  on  its 
passenger  cars. 

The  problem  is  therefore  practically  narrowed  to  a  consideration 
of  this  question. 
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Defendant  had  acoorded  to  Wells,  Fargo  &  Oo«  the  priYilege  of 
•carrying  in  its  baggage  car  property  of  the  same  kind  with  that 
possessed  by  the  plaintiff,  and  of  retaining  possession  thereof  while 
in  transit 

Under  the  circumstances  presented  by  the  complaint,  was  it  the 
dnty  of  defendant  to  extend  like  facilities  to  the  plaintiff? 

The  express  business,  as  understood  and  carried  on  in  the  United 
States,  is  said  to  have  been  inaugurated  by  Alvin  Adams  in  the 
jear  1839.  It  at  first  involved  the  carriage  of  small  packages  of 
Talue  between  important  cities,  and  proving  convenient  to  the 
public  and  remunerative  to  those  engaged  in  the  business,  it  grad* 
ually  expanded  in  volume  and  importance,  until  upon  all  the  great 
thoroughfares  of  the  country,  whether  by  land  or  water,  one  or 
more  companies  was  to  be  found  engaged  in  the  receipt,  carriage 
and  delivery  of  property  varied  in  character  and  including  that  of 
great  value  in  small  compass,  articles  requiring  special  care  to  pro- 
tect them  from  injury  or  theft,  perishable  goods  requiring  speedy 
transit  and  immediate  delivery,  and  a  variety  of  others,  all  known 
as  '^  express  matter." 

The  business  has  continued  to  increase  until  it  has  become  a 
prime  factor  in  satisfying  the  wants  of  advancing  civilization,  and 
has  demanded  and  received  from  transportation  companies  the 
facilities  essential  to  its  importance  and  successful  execution. 
Among  these  are  the  allotment  of  express  cars,  and  space  in  bag- 
^gage  cars  attached  to  passenger  trains,  for  the  speedy  transporta- 
tion of  this  class  of  freight  by  railroad  companies,  and  the  trans* 
portation  of  messengers,  the  employees  of  the  express  companies,  in 
whose  custody  and  possession  the  property  is  retained  during 
transit. 

The  duties  of  railroad  carriers  are  confined  to  the  receipt,  car- 
riage and  delivery  of  such  freights  as  are  appropriate  to  such  a 
mode  of  transportation,  and  in  the  absence  of  some  special  provision 
in  their  charter  or  in  the  law  under  which  they  are  organized, 
railroad  companies  are  not  bound  as  carriers  of  property  to  receive 
imd  carry  money,  gold  or  silver  bullion,  bonds,  bank  notes,  jewelry, 
valuable  papers  or  other  property  not  appropriate  to  the  mode  of 
transportation  in  vogue  by  such  companies.  Southern  Ex,  Co.  v. 
Nashville  Ry.  Co.y  20  Am.  Law.  Beg.  (N.  S.)  596. 

Doubtless  the  growth  and  expansion  of  the  express  business  is 
largely  due  to  the  fact  that  its  sucessful  conduct  calls  for  the  exer- 
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cise  of  powers  and  furnish  ing  of  facilities  not  possessed  in  anjr 
ample  degree  by  railroad  carriers. 

Be  this  as  it  may,  the  express  basiness,  as  was  said  in  Southern  Ex. 
Co.  V.  Nashville  Ry.  Co.,  20  Am.  Law  Beg.  (N.  S.)  598,  '^  is  only  seo- 
ond  in  importance  to  railroad  transportation;  and  that  the  express 
business  has  so  interwoYen  itself  into  the  present  methods  that  it 
cannot  be  dispensed  with  without  producing  an  abrupt  and  disas- 
trous revulsion  in  the  present  mode  of  carrying  on  trade.  It  has 
grown  into  immense  proportions,  and  has  become  a  necessity.  *  *  * 
It  has  attained  its  present  enlarged  usefulness  under  the  fostering- 
care  of  the  railroads  themselves.    *    *    * 

*'  The  right  of  the  public  to  have  quick,  reliable  and  safe  carriage- 
of  goods  through  expressmen  has  been  recognized  for  forty  years. 
This  general  recognition  by  the  public  and  by  railroad  corporations, 
in  connection  with  its  admitted  utility,  stamps  it  as  a  legitimate- 
mode  of  railroad  carriage." 

The  carriage  of  such  freights  for  express  companies  is  demanded 
by  the  wants  of  the  public,  and  is  in  the  strict  line  of  railroad  duty* 

An  application  of  the  principle  which  involyes  the  duty  of  raiU 
road  companies  to  avail  themselves  of  the  discoveries  of  modem 
science  and  skill  for  the  safe  and  speedy  transportation  of  passen* 
gers  and  freight  may  well  require  them  to  so  adjust  their  facilities 
for  accommodating  the  public  that  its  advancing  wants  may  be 
supplied,  and  the  mutual  interests  of  all  parties  may  be  subserved. 

The  defendant  has  recognized  and  discharged  this  duty  so  far  as: 
to  accord  to  Wells,  Fargo  ft  Co.  all  necessary  facilities  for  conduct- 
ing an  express  business  over  its  railroad. 

Having  thus  provided  for  the  accommodation  of  the  public  with 
express  facilities,  the  contention  of  defendant  is,  that  the  fall  meas- 
ure of  its  duty  is  discharged,  and  that  to  require  it  to  extend  to  each 
individual  who  may  apply  and  be  willing  to  pay  therefor  like  facili* 
ties  would,  owing  to  the  peculiar  requirements  demanded,  be  subvert 
give  of  legitimate  trade,  impose  upon  defendant  burdens  not  easily 
borne,  and  in  nowise  benefit  individuals  demanding  such  privileges. 

It  does  not  appear  from  the  complaint  that  the  sum  charged  by 
Wells,  Fargo  ft  Co.  for  the  transportation  of  his  money  was  in  ex- 
cess of  the  value  of  the  services  rendered,  or  in  excess  of  the  sum 
which  might  reasonably  have  been  exacted  from  him  by  defendant 
had  it  permitted  him  to  retain  possession  of  his  money  and  to  travel 
with  it  in  the  baggage-car  devoted  in  part  to  express  matter. 
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>  If  therefore  plaintiff  has  been  injured  and  damnified^  it  most  be 
upon  the  principle  that  he,  in  common  with  all  other  persons,  had 
a  right  to  possession  of  his  property  while  in  transit,  and  to  all  the 
privileges  and  facilities  extended  to  the  express  company  for  the 
^transportation  of  like  property. 

This  question  was  involved  in  three  cases  recently  presented  to 
the  Supreme  Court  of  the  United  Statiss,  and  decided  by  that  tri- 
•bunal,  known  as  the  Express  cases,  and  severally  entitled:  A.  Louis, 
L  M.  d  S.  Ry.  Oo,  v.  Southern  Express  Oo. ;  Memphis  dt  L.  RtL 
iJo.  Y.  Southern  Express  Go.y  and  Missouri  K.  Jk  T.  Ry.  Oo.  y. 
Adams  Express  Oo,,  117  TJ.  8.  1. 

'  These  causes  were  each  brought  by  an  express  company  against  a 
railway  company  to  compel  the  latter  to  afford  it  the  same  express 
facilities  it  had  formerly  enjoyed  under  a  contract  then  abrogated. 
:  The  several  Circuit  Courts  from  which  the  cases  were  appealed 
had  each  entered  a  decree  in  favor  of  the  express  companies,  in 
^hidi  it  was  held  among  other  things: 

.  '^  1.  That  the  express  business  *  *  *  is  a  branch  of  the  car- 
rying trade,  that  has  by  the  necessities  of  oomnierce  and  the  usages 
•of  those  Engaged  in  transportation  become  known  and  recognized 
4B0  as  to  require  the  court  to  take  notice  of  the  same,  as  distinct 
from  the  ordinary  transportation  of  the  large  mass  of  freight  usually 
carried  on  steamboats  and  railroads. 

.  ^'2.  That  it  has  become  the  law  and  usage  and  is  one  of  the  neoes- 
43ities  of  the  express  business  that  the  property  confided  to  an  express 
•company  for  transportation  should  be  kept  while  in  transit  in  the  im* 
mediate  charge  of  the  messenger  or  agent  of  such  express  company. 

^'  3.  That  to  refuse  permission  to  such  messenger  or  agent  to  ac- 
•company  such  property  on  the  steamboats  or  railroads  on  which  it  is 
to  be  carried,  and  to  deny  to  him  the  right  to  the  custody  of  the 
property  while  so  carried  would  be  destructive  of  the  express  busi« 
ness,  and  of  the  rights  which  the  public  have  to  the  use  of  such 
Qteam  boats  and  railroads  for  the  transportation  of  such  property  so 
under  the  control  of  such  messenger  or  agents. 

'^  7.  That  it  is  the  duty  of  the  defendant  to  afford  to  the  plaintiff 
M  express  facilities,  and  to  the  same  extent  and  upon  the  same 
trains  that  said  defendant  may  accord  to  itself  or  to  any  other  com* 
pany  or  corporation  engaged  in  the  conduct  of  an  express  business 
<^n  the  defendant's  lines,  and  to  afford  the  same  facilities  to  the  plain- 
tiff on  all  its  passenger  trains. " 
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The  iSupreme  Court,  in  the  opinion  deliyered  by  Chief  Justice 
Waits,  reviews  the  growth  and  importanpe  pf  the  express  business, 
recognizes  the  fact  that  it  could  not  be  destroyed  without  inter- 
fering  materially  with  business  and  the  conveniences  of  social  life, 
refers  to  the  fiict  that  railway  companies  recognize  the  right  of  the 
public  to  demand  transportation  facilities  by  the  railways  which  the 
public  has  permitted  to  be  created  of  that  class  of  freight  known  as 
''express  matter,'^  and  then  proceeds  to  show  the  inconveniences 
that  would  follow,  were  the  railroad  companies  obliged  to  furnish 
express  facilities  to  all  applying  for  them,  its  interference  with  pas- 
senger traffic,  and  concludes  that  'Hhe  railroad  company  performs 
its  whole  duty  ta  the  public  at  large  and  to  each  individual  when 
it  aflorda  the  public  all  reasonable  express  accommodation. 

''  If  this  is  done,  the  railroad  company  owes  no  duty  to  the  public 
as  to  the  particular  agencies  it  shall  select  for  that  purpose,  rhe 
public  require  the  carriage^  but  the  company  may  choose  its  own 
appropriate  means  of  carriage,  always  provided  they  are  such  as  to 
iosarei  reasonable  promptness  and  security/'  And  holds  that  in 
the  absence  of  a  usage  to  that  effect,  or  of  some  statute  requiring 
them  so  to  do,  it  is  not  the  duty  of  railroad  compauies  to  furnish 
express  facilities  to  all  alike  who  demand  them* 

The  inconveniences  which  would  follow  from  requiring  railroad 
companies  to  extend  equal  express  facilities  to  all  persons,  com- 
panies and  corporations  regularly  engaged  in  the  express  business 
would  be  multiplied  beyond  measure  were  they,  either  with  or  with^ 
put  previous  notice,  required  to  furnish  like  accommodations  to 
each  individual  who  might  at  any  time,  and  for  a  single  trip,  see 
fit  to  demand  them. 

Bailroad  companies  owe  important  duties  to  the  public,  the  dis- 
charge of  which  in  their  letter  and  spirit  should  be  rigorously  en- 
forced by  every  department  of  the  government  to  which  authority 
in  the  premises  is  delegated,  but  to  uphold  the  claim  of  plaintiff 
would  establish  a  principle  onerous  to  railroad  companies  and  at 
the  same  time  detrimental  to  the  speedy  and  orderly  conduct  of  a 
branch  of  the  carrying  trade  in  which  the  public  is  most  concerned. 

We  are  of  opinion  the  demurrer  to  plaintiff's  complaint  was  prop- 
erly sustained,  and  that  the  judgment  should  be  affirmed. 

Foots,  0.,  and  Belcher,  CG.,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 
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(local.  880l) 

NegaUatlU  inttrumefU  —  UtUr  ofcredU  -^gua/ratUif  to  third  pemm. 

Defendants  addieesed  to  the  M.  bank  a  letter  stating  that  at  the  request  of  IL. 
ft  Sons,  the  defendants  authorised  L.  ft  Co.  to  draw  on  said  hank  on  defend- 
ant's accoant  to  a  specified  amoant,  for  twelve  months.  This  letter  wa» 
deposited  bj  M.  ft  Sons  with  the  plaintiff  as  securitj  for  adTanoes.  Msld, 
that  the  defendants  were  liable  thereon  as  on  a  gnarantj 

i  CTION  on  a  letter  of  credit.    The  opinion  of  Gommiflsioner 
j|\    Foots  states  the  facts.    The  plaintiff  had  judgment  below.^ 

WiUon  dt  Wilwm,  for  appellants. 

McAllister  dt  Bergin,  for  respondents. 

The  Court. —  For  the  reasons  giren  in  the  opinion  filed  heretn 
December  30,  1885,  judgment  and  order  affirmed. 
Thornton,  J.,  dissented. 

The  following  is  the  opinioA  above  referred  to,  rendered  in  bankr 

Foots,  C.  From  the  record  in  this  action  it  appears  that  in  the 
year  1877,  John  Mel  &  Sons,  being  engaged  in  a  general  commission 
business  in  the  city  of  San  Francisco,  having  a  branch  house  in  the 
city  of  Bordeaux,  France,  and  doing  their  banking  business  with 
Lafargue  &  Co.,  the  plaintiff  in  this  action,  obtained  from  the 
defendants  then  doing  business  under  the  name  and  style  of  Falkner^ 
Bell  ft  Co.,  a  letter  of  credit  as  follows: 

"  San  Francisco,  Sept.  20,  1887. 

'*  The  Merchants*  Banking  Compant  of  London  (Limited), 
112  Cannon  Street,  London.— Z>ear /Sir*  —  At  the  request  of 
Messrs.  John  Mel  &  Sons  of  this  city,  we  hereby  authorize  Messrs. 
A.  Lafargue  k  Co.,  of  Bordeaux,  to  draw  on  you  at  sixty  days' 
sight  for  our  account  to  the  amount  of  three  thousand  pounds 
sterling  (£3,000). 

'^  All  drafts  must  be  drawn  at  Bordeaux,  and  be  accompanied  by 

due  advice.    This  credit  to  be  in  force  for  twelve  months,  from 

31st  October,  1877,  to  31st  October,  1878. 

**  We  are,  dear  sir,  yours  faithfully, 

'^  Falkneb,  Bell  &  Co." 
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Of  the  issnance  thereof;  Lafargae  &  Go.  and  the  bank  above 
mentioned  were  daly  advised.  Mel  &  Sous  deposited  the  letter  in 
the  bank  of  Lafargne  &  Go.  as  a  guaranty  or  security  for  advances 
that  might  be  made  by  that  bank  to  them^  and  upon  the  faith  and 
credit  of  such  guaranty^  and  of  another  on  the  part  of  some  ladies^ 
the  relatives  of  the  Mels,  which  was  also  at  the  same  time  so 
deposited,  Laf argue  &  Go.,  between  the  times  mentioned  in  the 
letter  of  credit  as  the  period  during  which  it  was  to  remain  in  full 
force  and  effect,  made  advances  to  Mel  &  Sons  in  the  sum  of  99,646 
francs  and  60  centimes,  equivalent  to  the  sum  of  $19,231.53  of  the 
money  of  the  United  States  of  America,  of  which  sum  the  other 
guarantors  above  mentioned  paid  plaintiffs  30,000  francs  leaving 
unpaid  69,645  francs  and  60  centimes,  equivalent  to  the  sum  of 
$13,441.54  in  money  of  the  United  States. 

On  the  tenth  day  of  October,  1878,  on  the  faith  of  the  said  let- 
ter of  crc'dit,  and  for  liabilities  contemplated  by  the  parties  at  the 
time  of  the  issuance  thereof,  the  plaintiffs  drew  a  bill  of  exchange, 
which  translated  into  the  English  language  reads  as  follows: 

•'  B.  P.  £3,000.  BOBDBAUX,  October  10,  1878. 

'*  At  sixty  days'  sight,  pay  on  the  single  of  exchange  to  our  order 
the  sum  of  three  thousand  pounds  sterling,  value  received  by  us, 
which  charge  according  to  the  letter  of  credit  of  Messrs.  Falkner, 
Bell  &  Go.  dated  San  Francisco,  September  20,  1877. 

(Signed)  ''A.  Lafargtjb  &  Go. 

''The  Merchants'  Banking  Go.  of  London  (Limited),  11^  Gannon 
street,  London." 

This  draft  the  pleadings  admit  to  have  been  accompanied  by  a  letter 
ot  advice  and  notice.  It  was  presented  on  the  14th  of  October, 
1878,  to  the  London  bank  for  acceptance,  which  was  refused.  On 
the  16th  of  December,  1878,  it  was  presented  to  that  bank  for  pay- 
ment, which  was  also  refused.  Thereupon  it  was  protested  for 
both  non-acceptance  and  non-payment.  Lafargue  &  Go.  brought 
this  action  to  recover  from  the  defendants  the  amount  of  that 
draft,  basing  their  demand  upon  the  obligations  imposed  upon 
Falkner,  Bell  &  Go.,  by  virtue  of  the  terms  of  the  letter  of  credit. 

Judgment  for  the  amount  claimed  was  rendered  in  favor  of  the 

plaintiffs;  the  defendants  entered  their  motion  for  a  new  trial,  and 

it  was  denied.     From  the  order  made  in  the  premises  and  the 

judgment,  the  defendants  appealed. 
Vol.  LIX  —  63 
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Letters  of  credit  are  general  or  special^  and  whether  one  partakes 
of  the  characteristics  of  the  former  or  the  latter  class  depends  upon 
the  reasonable  construction  to  be  placed  upon  the  language  spe- 
cially employed  therein. 

Daniel  on  Negotiable  Instruments,  at  page  666,  vol.  2,  says: 

^ '  A  letter  of  credit  may  be  defined  to  be  a  letter  of  request  whereby 
one  person  requests  some  other  person  to  advance  money '  or  giye 
credit  to  a  third  person,  and  promises  that  he  will  guarantee  the 
same  to  the  person  making  the  advancement. 

"  It  is  called  a  general  letter  of  credit  when  it  is  addressed  to  all 
persons  in  general,  requesting  such  advance  to  a  third,  and  a  special 
letter  of  credit  when  addressed  to  a  particular  person  by  name. 

*'  When  addressed  to  all  persons,  it  is  in  effect  a  request  made  to 
any  person  to  whom  it  may  be  presented,  and  any  one  may  accept 
and  act  upon  the  proposition  contained  in  it,  and  when  he  does  so, 
that  which  before  was  indefinite  and  at  large  becomes  definite  and 
fixed.  A  contract  immediately  springs  up  between  the  person  mak- 
ing the  advancement  and  the  writer  of  the  letter,  and  it  is  thence- 
forward the  same  thing  in  legal  effect  as  though  the  name  of  the 
former  had  been  inserted  in  the  letter  in  the  beginning.''  Birch- 
head  v.  Brown,  5  Hill,  643. 

And  the  same  legal  effect  follows  action  by  the  person  to  whom 
a  special  letter  of  credit  is  addresssed.  He  has  the  right  to  act 
upon  it,  and  when  he  accepts  the  letter  placed  in  his  hands  by  the 
person  for  whose  benefit  it  was  written,  and  gives  him  credit  in 
compliance  with  it,  there  springs  from  the  letter  and  its  acceptance 
a  distinct  contract,  which  is  auxiliary  to  the  principal  contract, 
between  the  person  for  whose  benefit  the  letter  was  written  and  the 
person  to  whom  it  was  addressed,  which  is  binding  upon  the  writer 
of  the  letter.  And  this  writer  is  upon  the  default  of  the  debtor 
liable  to  those  who  gave  credit  in  accordance  with  its  terms.  Civ. 
Code,  §  2860. 

It  is  contended  by  counsel  for  the  defendants  that  the  one  in  hand 
is  a  special  letter  of  credit,  and  that  no  privity  exists  between  the 
writers  thereof  and  the  plaintiffs. 

The  question  then  to  be  determined  is,  whether  or  not  the  pro- 
posal or  proposition  contained  in  that  letter  was  intended  to  be 
made,  or  what  is  the  same  thing  in  legal  effect,  could  from  its 
verbiage  reasonably  be  construed  to  be  intended  to  be  made  to 
Lafargue  &  Go. 
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"To  construe  the  words  of  such  instrument  with  wise  and  tech- 
nical care  would  not  only  defeat  the  intentions  of  the  parties,  but 
render  them  too  unsafe  a  basis  to  rely  on  for  extensive  credits,  so 
often  sought  in  the  present  active  business  of  commerce  thoughout 
the  world.     Lawrence  v.  McColmont^  2  How.  426. 

We  must  look  then  at  the  letter  itself,  and  give  to  its  terms  and 
the  language  employed  a  reasonable  interpretation,  according  to 
the  intent  of  the  parties  as  disclosed  by  the  instrument,  read  in  the 
light  of  surrounding  circumstances  and  the  purposes  for  which  it 
was  made.  If  there  is  any  thing  ambiguous  in  it,  it  should  be  taken 
most  strongly  against  the  parties  who  have  induced  Lafargue  &  Go. 
to  act  upon  and  give  credit  to  their  supposed  intent.  Bdloni  v. 
Freeborn,  03  N.  Y.  383. 

What  was  the  proposition  fairly  deducible  from  the  language  of 
that  letter  ?    It  is  this : 

We  guarantee  the  credit  of  Mel  &  Sonc  for  twelve  months^  from 
October  31,  1877^  until  October  31,  1878,  to  the  amount  of  £3,000 
sterling,  and  for  that  amount  we  authorize  Lafargue  &  Co.  at 
Bordeaux  to  draw  on  the  Merchants'  Bank  of  London  (Limited) 
for  our  account  by  sixty  days'  sight  draft  or  drafts,  the  same  to  be 
drawn  at  Bordeaux. 

In  other  words,  Falkner,  Bell  &  Co.  said  to  Lafargue  &  Co.:  Oive 
Mel  &  Sons  credit  in  your  bank  to  the  extent  of  £3,000,  and  draw  for 
it  draft  or  drafts  at  Bordeaux  upon  the  Merchants'  Bank  of  London 
(Limited),  and  we  will  guarantee  their  acceptance  and  payment  at 
that  bank,  provided  they  are  drawn  at  sixty  days'  sight,  are  accom- 
panied with  due  advice  and  notice  to  that  bank,  and  are  drawn 
between  the  31st  of  October,  1877,  and  the  same  date  in  1878. 

This  proposition  thus  made  and  accepted  by  Lafargue  &  Co.  was, 
we  think,  sufficient  to  create  a  contract  between  the  writers  and 
Lafargue  ft  Co. 

If  A.  says  to  B.,  ^'  advance  so  much  money  to  C,  and  I  will  repay 
yon,"  it  is  an  original  promise,  and  if  the  money  is  paid  upon  the 
faith  of  it,  it  has  been  always  held  an  obligatory  promise.  Townsley 
v.  SnmraU,  2  Pet.  182. 

Where  the  evidence  showed  the  credit  to  have  been  given  upon 
the  faith  of  a  letter  by  the  x>erson  for  whom  the  letter  was  intended. 
Chief  Justice  Mabshall  said: 

"  The  writing  was  certainly  intended  by  the  defendants  to  give  a 
to  another.     The  defendants  are  bound  by  every  principle  7f 
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moral  reotitude  and  good  faith  to  fulfill  the  expectations  which 
they  thus  raised,  and  which  induced  the  plaintiffs  to  part  with 
their  property. '*    LawrasonY.  Mason,  3  Oranch,  492. 

If  one  of  two  must  snffer,  it  should  be  the  one  from  whose  act 
the  injury  results. 

If  Lafargue  &  Co.,  acting  in  good  faith,  had  a  right  reasonably 
to  infer  from  the  language  of  Falkner,  Bell  &  Oo.'s  letter  that  they 
were  authorized  to  give  credit  to  Mel  &  Son,  as  they  did,  and  that 
the  drafts  specified  in  that  instrument  would  be  paid  by  the  London 
bank,  then  common  justice  requires  the  defendants  should  make 
good  their  guaranty;  and  since  by  their  act  in  revoking  the  letter 
of  credit  the  bank  failed  to  pay  the  plaintiffe'  draft,  they  should 
assume  the  place  of  the  bank  and  pay  it. 

There  is  no  case  which  we  have  had  cited  to  us,  or  which  we  have 

been  enabled  to  find,  which  in  all  respects  is  similar  to  the  one 

under  consideration.     But  that  which  most  closely  resembles  it  is 

Carnegie  r.  Morrison^  2  Mete.  381.    There  a  Boston  merchant  was 

indebted  to  some  merchants  in  Gottenburg,  Sweden,  and  procured 

from  the  agent  in  Boston  of  a  banking-house  in  London  a  letter  of 

credit  as  follows: 

Boston,  March  4,  1837. 

Messrs.  Mobbisok,  Oetdkb  &  Co.,  London: — "Mr.  John 
Bradford  of  this  city  having  requested  that  a  credit  may  be  opened 
with  you  for  his  account  in  favor  of  Messrs.  D.  Carnegie  &  Co.  of 
Oottenburg  for  three  thousand  pounds  sterling,  I  have  assured  him 
that  the  same  will  be  accorded  by  you  on  the  usual  terms  and  con> 
ditions.  BespectfuUy,  your  obedient  servant, 

"Francis  J.  Olivbk.'* 

The  London  bankers  were  advised  of  the  issuance  of  the  letter, 
and  that  it  would  be  forwarded  to  Carnegie  &  Co. ;  and  it  was  for- 
warded to  them  by  the  party  in  whose  favor  it  was  written,  and  he 
requested  them  "  to  value  for  the  amount  of  £3,000  at  ninety  days' 
sight,  and  pass  the  same  to  his  credit.''  Replying  upon  this  letter 
of  credit,  Carnegie  &  Co.,  and  in  compliance  with  its  terms,  drew 
a  bill  on  the  London  bankers,  which  was  presented  for  acceptance 
and  payment,  and  both  refused.  Carnegie  &  Co.  then  instituted  aa 
action  to  recover  the  amount  of  that  draft,  basing  their  right  of 
recovery  on  the  letter  of  credit.  The  defendants  alleged  that  they 
were  under  no  obligation  to  pay  Carnegie  &  Co.;  that  no  contract 
existed  between  them.    Chief  Justice  Shaw  said  upon  that  point> 
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among  other  things:  **  The  objection  to  sach  an  action  and  the 
grounds  of  this  defense  are,  that  the  immediate  parties  to  the  trans- 
action were  Bradford  (the  person  in  whose  favor  the  letter  was 
written)  on  the  one  side,  and  the  defendants  on  the  other;  that  to 
this  transaction  the  plaintiffs  were  strangers,  and  that  as  Bradford 
acquired  some  right  nnder  it,  and  had  a  remedy  upon  it  against  the 
defendants,  their  contract  must  be  deemed  to  be  made  with  him, 
and  not  with  the  plaintiffs.  But  this  position  presupposes  that  the 
same  instrument  may  not  constitute  a  contract  between  the  original 
parties,  and  also  between  one  or  both  of  them  and  others  who  may 
subsequently  assent  to  and  become  interested  in  its  execution  —  an 
assumption  quite  too  broad  and  unlimited,  which  the  law  does  not 
warrsLnt.  In  a  common  bill  of  exchange,  the  drawer  contracts  with 
the  {Mtyee  that  the  drawee  will  accept  the  bill;  with  the  drawee, 
that  if  he  does  accept  and  pay  the  bill,  he,  the  drawer,  will  allow 
the  amount  in  account  if  he  has  funds  in  the  drawee's  hands;  other- 
wise, that  he  will  reimburse  him  the  amount  thus  paid.  He  also 
contracts  with  any  person  who  may  become  indorsee  that  he  will 
pay  him  the  amount  if  the  drawee  does  not  accept  and  pay  jthe  bill. 
The  law  creates  the  privity.  So  in  the  familiar  case  of  money  had 
and  received,  if  A.  deposits  money  with  B.  to  the  use  of  G.,  the  lat- 
ter may  have  an  action  against  B.,  though  they  are  in  fact  strangers. 

But  if  G.,  not  choosing  to  look  to  B.  as  his  debtor,  calls  upon  A. 
to  pay  him  notwithstanding  such  deposit  (as  he  may),  and  A.  pays 
him,  A.  shall  have  an  action  against  B.  to  recover  back  the  money 
deposited  if  not  repaid  on  notice  and  demand.  The  law,  operating 
upon  the  act  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  and  obligation  on  which  the  action  is 
founded.     Hall  v.  Marston,  17  Mass.  579. 

In  2  Metcalf,  403,  the  learned  judge  continues  as  follows:  ^^The 
court  are  of  opinion  that  the  promise  of  the  defendants  made 
by  the  letter  of  credit  in  the  present  case  comes  within  the  principle 
of  the  cases,  cited.  Bradford  was  indebted  to  the  plaintiffs,  and 
was  desirouB  of  paying  them;  and  he  must  resort  to  some  mode  of 
remittance.  He  had  funds,  either  in  cash  or  credit,  with  the  de- 
fendants, and  entered  into  a  contract  with  them  to  pay  a  sum  of 
money  for  him  to  the  plaintiffs.  And  upon  the  faith  of  that  un- 
dertaking he  forebore  to  adopt  other  measures  to  pay  the  plaintiffs' 
debt.  He  gave  the  plaintiffs  notice  of  what  he  had  done  and  sent 
them  the  instrument  as  authentic  evidence  of  the  fact.     They  as* 
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Bented  to  and  affirmed  it  as  an  act  done  in  their  behalf »  and  gave 
the  defendants  notice  thereof,  and  conformably  to  the  terms  of  the 
letter  of  credit^  drew  their  bills  on  the  defendants.  The  ref nsal  to 
accept  was  a  breach  of  the  promise  thus  made,  and  in  the  event 
that  happened  (the  insolvency  of  Bradford),  the  plaintiffs  lost  their 
debt.  It  wonld  be  in  vain  to  say  that  this  promise  was  not  made 
for  the  benefit  or  (according  to  the  terms  of  some  of  the  cases)  for 
the  interest  of  the  plaintiffs.  The  result  shows  that  by  a  com- 
pliance with  the  plain,  literal  terms  of  their  promise  on  the  part  of 
the  defendants  the  plaintiffs  could  have  received  their  debt.  By  a 
refusal  to  perform  that  promise  they  have  lost  it.  They  are  there- 
fore damnified  to  the  full  amount  of  the  sum  for  which  the  credit 
is  given.'' 

To  much  the  same  effect  is  the  reasoning  of  the  courts  in  Jtus- 
sell  V.  Wiggin,  2  Story,  213;  Lonsdale  v.  Lafayette  Bank  of  Oin- 
cinnatiy  18  Ohio,  126;  Barney  v.  Newcanib,  9  Gush.  59;  Sooii  v. 
Pilhingtony  16  Abb.  Pr.  281. 

We  hare  examined  with  great  care  and  much  admiration  for  their 
research^  perspicuity  of  expression  and  strength  of  argument,  the 
vaiious  briefs  of  the  distinguished  counsel  in  this  cause. 

We  rise  from  their  study  profoundly  impressed  with  the  belief 
that  the  plaintiffs,  from  the  terms  of  the  letter  of  credit  under  con* 
sideration,  had  a  legal  right  to  expect  that  the  drafts  drawn  by  them 
on  the  London  bank  would  be  paid  by  that  bank,  or  that  this  fail- 
ing, the  defendants  must  make  good  to  them  the  loss  thus  incurred 
as  they  had  promised. 

**  By  a  refusal  to  perform  that  promise  "  on  the  part  of  the  de- 
fendants, the  plaintiffs  lost  their  debt 

'*  They  are  therefore  damnified  to  the  full  amount  of  the  sum  for 
which  the  credit  was  given." 

We  perceive  no  prejudicial  error  in  the  record,  and  the  judgment 
and  order  should  be  affirmed. 

Seabls  and  Belcher,  GO.,  concurred. 

The  CouBT.  — For  the  reasons  given  in  the  foregoing  opinion, 

the  judgment  and  order  aie  affirmed. 

Judgment  affirmed. 
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(70  Gal.  401.) 
Ssoecutar  and  admitiMtratar  —  aeUan  hy  foreign  executor. 

An  exeeator  appointed  in  Texas  may  maintain  an  action  in  California  in  ma 
own  name  npon  a  judgment  reoovered  by  him  as  sncli  executor  in  Texas.* 

ACTION  on  a  judgment.     The  opinion  states  the  point.     The 
defendant  had  judgment  helow. 

Victor  MotUgomery  and  Smith,  Brown  it  Huiton,  for  appeUant. 
Thorn  <&  Stevens,  for  respondent. 

McKiNSTBY,  J.  The  action  is  upon  a  judgment  of  a  District 
Oourt  of  the  State  of  Texas,  a  court  of  general  jurisdiction. 

I  Omitting  other  points.] 

Another  point  urged  by  respondent  is,  that  the  Superior  Court 
erred  at  the  trial  in  overruling  defendant's  objections  to  the  evi- 
dence offered  by  the  plaintiff.  Assuming  that  the  specifications 
of  error  in  the  statement  for  new  trial  are  sufficiently  particular, 
the  evidence  referred  to  as  offered  by  the  plaintiff  is  the  record  of 
the  Texas  judgment.  When  that  record  was  offered,  the  defend- 
ant's objections  to  it  —  other  than  those  already  incidentally  re- 
ferred to  —  were: 

'*  1.  Because  the  document  shows  a  judgment  in  favor  of  M.  F. 
Lewis,  executrix  of  the  estate  of  Nat.  Lewis,  deceased,  and  it  appears 
therefrom  that  the  plaintiff,  as  executrix,  appointed  in  Texas,  has 
no  jurisdiction  nor  right  to  maintain  an  action  in  this  State. 

'^  2.  Because  the  court  has  treated  this  action  as  an  action  in 
the  name  of  M.  F.  Lewis  as  an  individual,  and  has  held  the 
description  of  plaintiff's  official  capacity  to  be  mere  surplusage." 

Section  1294  of  the  Code  of  Civil  Procedure,  so  far  as  it  relates 
to  any  question  before  us,  is:  '^  Wills  must  be  proved  and  letters 
testamentary  or  of  administration  granted  *  *  *  3.  In  the 
county  in  which  any  part  of  the  estate  may  be,  the  decedent  hav- 
ing  died  out  of  the  State,  and  not  resident  thereof  at  the  time  of 
his  death."    And  sections  1667  and  1913  of  the  same  Code  read: 

*See  CampbeU  v.  Brown  (64  Iowa,  436),  52  Am.  Rep.  446. 
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**  1667.  Upon  application  for  distribution  *  *  *  and  if  it  is 
necessary  *  •  «  that  the  estate  in  this  State  should  be  delivered 
to  the  executor  or  administrator  in  the  State  or  place  of  his  resi- 
dence, the  court  may  order  such  delivery  to  be  made/'  etc.  '^  1913. 
The  eilect  of  a  judicial  record  of  a  sister  State  is  the  same  in  this 
as  in  the  State  where  it  was  made,  except  *  *  *  that  the  au- 
thority of  *  *  **  an  executor  or  administrator  does  not  extend 
beyond  the  jurisdiction  of  the  government  under  which  he  was  in- 
vested with  his  authority." 

Respondent  contends,  that  by  virtue  of  the  foregoing  provi- 
sions the  plaintiff  cannot  maintain  this  action,  either  in  her 
official  capacity  or  as  an  individual,  and  that  the  action  could  only 
have  been  prosecuted  by  one  to  whom  letters  were  issued  under  the 
third  subdivision  of  section  1294. 

It  is  claimed  this  view  is  supported  by  Dial  v.  Gary,  14  S.  C. 
5t3;  6.  c,  37  Am.  Bep.  7-37.  In  that  case,  a  resident  of  Massachu- 
setts having  died  in  that  State,  possessing  a  bond  and  mortgage 
executed  by  a  resident  of  South  Carolina,  the  administrator  ap- 
pointed in  Massachusetts  assigned  the  securities  to  a  resident  of 
South  Carolina.  The  Supreme  Court  of  South  Carolina  held  that 
an  action  couldnot  be  maintained  on  them  by  the  assignee  in  that 
State.  The  action  was  not  upon  a  judgment  recovered  in  Massa- 
chusetts. 

Bespondent  also  refers  to  Story's  Conflict  of  Laws.  In  section 
513  of  that  work,  Judge  Story  says  it  has  become  a  doctrine  of  the 
common  law  that  no  suit  can  be  brought  or  maintained  by  any 
executor  or  administrator,  in  his  official  capacity,  in  the  courts  of 
any  other  country  than  that  from  which  he  derives  his  authority. 
But  at  section  522  the  learned  author  remarks  that  in  contempla- 
tion of  law  there  is  no  privity  between  persons  to  whom  administra- 
tion is  granted  in  different  States;  that  a  judgment  recovered  by  a 
foreign  administrator  against  the  debtor  of  his  intestate  will  not 
form  the  foundation  of  an  action  by  an  ancillary  administrator  in 
another  State;  but  the  foreign  administrator  himself  might  in  such 
case  maintain  a  personal  suit  against  the  debtor  in  another  State, 
because  the  judgment  would,  as  to  him,  merge  the  original  debt, 
and  make  it  personally  due  to  him  in  his  own  right,  he  being  re- 
sponsible therefor  to  the  estate. 

In  Attorney- General  v.  Bowens,  4  Mees.  &  W,  171,  Lord  Abin- 
OBBy  speaking  of  conflicts  of  jurisdiction  between  dilTerent  ordinal*  od, 
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flaid  it  had  been  established  that  jadgment  debts  were  assets  for  the 
purposes  of  jarisdiction  where  the  judgment  is  recorded. 

Mr.  Freeman,  citing  authority^  thns  lays  down  the  mle  with  re- 
spect to  the  right  of  a  foreign  administrator  to  sue  personally  in 
this  State  on  a  jadgment  recovered  by  him  as admitiistrator  oat  of 
ihis  State:  **  A  debt  due  to  the  estate  of  a  deceased  person,  if  sued 
upon  and  recovered  by  an  administrator,  is  in  law  the  debt  of  him 
who  recovers  it,  and  in  whose  name  the  judgment  is  rendered.  He 
holds  the  legal  title,  subject  only  to  his  trust  as  administrator.  He 
may  sue  upon  the  debt  in  his  own  name  without  describing  himself 
AS  administrator,  and  may  therefore  pursue  the  judgment  defendant 
in  a  different  State  from  that  in  which  letters  of  administration 
were  issued/'    Freeman  Judgments^  §  217. 

That  the  local  administrator  could  not  maintain  an  action  on  a 
jadgment  recovered  by  a  foreign  administrator,  as  such  in  another 
State  was  decided  in  Tahnage  v.  Chapel^  16  Mass.  71.  There  the 
court  held:  1.  The  judgment  debt  was  at  law  due  to  the  foreijn 
administrator,  he  being  answerable  to  the  estate  of  the  intestate; 
2.  That  the  ancillary  administrator  appointed  in  Massachusetts 
could  not  maintain  an  action  on  the  judgment,  not  being  privy  to 
it.  Counsel  for  respondent  herein  criticise  that  decision,  saying: 
*^  It  is  absurd  to  say  that  by  recovering  a  judgment  the  administra- 
tor becomes  chargeable  with  if  And  counsel  claim  that  an  execu- 
tor or  administrator  appointed  here  could  sue  here  on  the  judg- 
ment, because  the  foreign  judgment  is  in  favor  of  the  estate  which 
such  an  executor  or  administrator  would  represent.  But  the  Su- 
preme Court  of  Massachusetts  did  not  hold  that  the  foreign  admin- 
istrator was  chargeable  with  the  judgment  in  the  sense  that  he  was 
bound  absolutely  to  satisfy  and  pay  it,  but  that  he  was  answerable 
to  the  estate  to  the  extent  of  using  all  reasonable  efforts  to  collect 
the  judgment.  It  would  seem  sufficiently  plain  that  the  Massachu- 
setts administrator  was  not  in  privity  with  the  title  of  the  foreign 
administrator  to  the  judgment,  or  with  that  of  the  person  who  had 
recovered  the  judgment,  and  to  whom  at  law  the  judgment  debt 
was  ])ersonally  due. 

In  Biddle  v.  Wilkins,  1  Pet.  686,  the  plaintiff,  as  administrator 
of  one  W.,  had  recovered  a  judgment  against  the  defendant  in  the 
District  Court  of  the  United  States  for  Pennsylvania.  He  instituted 
a  suit  on  the  judgment  in  the  District  Court  of  the  United  States 
for  Mississippi.    The  defendant  pleaded  that  he  had  been  appointed 
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administrator  of  the  estate  of  W.  by  the  Orphans'  Court  of  Adams 
connty.  The  Supreme  Court  of  the  United  States  held  that  the 
debt  due  upon  the  judgment  obtained  in  Pennsylvania  by  the  plain- 
tiff as  administrator  of  W.'s  estate  was  due  to  him  in  his  personal 
capacity,  and  it  was  immaterial  whether  the  defendant  was  or  was 
not  appointed  administrator  of  the  estate  of  W.  in  the  State  of 
Mississippi. 

In  Low  v.  Burrows,  12  Cal.  188,  the  Supreme  Court  of  this  State 
said :  **  The  second  objection  is  equally  untenable.  We  concede 
that  the  administrator  has  power  over  only  those  assets  within  the 
State  where  letters  are  granted;  and  we  might  concede  that  in  case 
of  notes,  bonds,  etc.,  on  debtors  who  live  and  have  their  property 
beyond  the  jurisdiction,  the  administrator  has  no  jurisdiction  or 
dominion.  But  this  is  not  the  case  in  respect  to  judgments.  There 
can  be  no  doubt  if  a  debtor  against  whom  the  intestate  in  his  life- 
time obtained  judgment,  though  at  the  time  of  the  death  of  the  in- 
testate the  debtor  was  beyond  the  jurisdiction,  afterward  came 
within  the  jurisdiction,  the  administrator  might  proceed  to  collect 
the  money  from  him.  The  effect  of  a  judgment  as  such,  unlike  a 
note,  is  confined  to  the  State  where  rendered.  It  is  therefore  record 
evidence  of  a  debt.  It  may  be  sued  on,  it  is  true,  out  of  the  State. 
But  it  is  not  easy  to  see  how  an  administrator  of  the  creditor  in 
California  could  take  to  himself  as  assets  a  judgment  remaining  on 
record  in  New  York  merely  from  the  fact  that  the  debtor  happened 
for  the  time  being  to  reside  in  California.  If  the  debtor  went  back 
to  New  York,  or  had  property  there,  it  is  clear  that  the  California 
administrator  could  not  collect  the  money.  If  he  collected  any- 
where it  would  not  be  by  virtue  of  the  judgment  in  New  York 
vesting  in  him  any  title  to  it,  but  merely  because  the  transcript  of 
the  judgment  gave  him  evidence  upon  which  he  might  sue.  The 
judgment  is  a  record,  and  for  any  use  to  be  made  of  it,  or  any 
power  to  enforce  it,  by  execution  or  other  process,  must  belong  to 
the  administrator  in  New  York,  or  this  anomaly  would  result,  that 
the  administrator  in  California  would  own  the  judgment  for  the 
purpose  of  suing  on  it  in  California,  and  the  administrator  in  New 
York  would  own  it  for  the  purpose  of  collecting  it  by  issuing  exe- 
cution on  it  in  New  York.  We  think  no  such  doctrine  can  be 
maintained.'' 

According  to  the  principles  recognized  by  all  the  authorities,  the 
judgment  debt  herein  sued  was  a  debt  at  law  due  to  the  plaintiff 


AUGUST  TEEM,  1886.  427 

Lewis  y.  AdunB. 

personally,  and  she  was  f nlly  anthorized  to  bring  and  proaecute  this 
actioa 

We  find  nothing  in  the  provisions  of  the  Code  of  Giril  Procedure 
that  affects  or  modifies  the  general  principles  of  law  which  control 
and  determine  the  rights  of  the  parties  hereto.  Section  1913  is 
merely  declaratory  of  the  rule  of  the  common  law  that  an  executor 
or  administrator,  as  such,  has  no  power  which  he  can  employ  extra- 
territorially.  The  third  subdivision  of  section  1294  allows  letters 
to  issue  in  the  county  ''in  which  any  part  of  the  estate  may  be." 
But  when  the  plaintiff  recovered  the  judgment  in  Texas,  the  simple 
contract  debt  ceased  to  exist.  It  was  merged  in  the  judgment. 
The  judgment  was  in  Texas,  and  the  simple  debt  was  not  an  asset 
in  this  State  which  an  executor  or  administrator  here  appointed 
could  sue  to  recover.  The  Texas  judgment  would  constitute  a 
perfect  defense  to  an  action  brought  here  on  the  original  demand. 

As  to  the  second  of  the  objections  to  plaintiff's  evidence  as  above 
enumerated,  the  court  below  was  justified  "in  treating  the  action 
as  an  action  in  the  name  of  M.  F.  Lewis  as  an  individual,  and  in 
holding  the  description.of  plaintiff's  official  capacity  to  be  mere  sur- 
plusage.'' 

When  it  4s  not  necessary  for  a  plaintiff  to  sue  as  executor  or  ad- 
ministrator, all  averments  in  his  complaint  in  relation  to  his  official 
capacity  may  be  rejected.  Owen  v.  Frink,  24  Cal.  171.  And  ia 
BiddU  V.  WilhinSy  supra,  the  Supreme  Court  of  the  United  Stateat 
holds  that  if  the  plaintiff  who  has  recovered  a  judgment  as  admiuT 
istrator  in  one  jurisdiction,  and  who  brings  an  action  on  the  judg- 
ment in  another,  names  himself  as  administrator  in  the  last  action, 
the  averment  may  be  disregarded. 

Order  reversed. 

HoBBiaov,  0.  J.,  and  Thosntok,  Shabpstbut,  Bobs,  JJ.,  con- 
oomd. 
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•Carrier — pan«nger$  —  prenLmq^tion  from  aeeidefU  —  eontHbuiorif  nsgUgenee, 

A  public  stage  ooMh  was  oTertarned  by  the  breaking  of  a  wheel.  The  plain- 
tiff, a  passenger,  leaped  from  the  coach  and  was  injured.  ffM,  (1)  that  the 
accident,  unexplained,  fastened  liability  on  the  carrier;*  (8)  that  the  plain- 
tiff was  not  negligent  if  he  did  wliat  persons  of  ordinary  prudence  would 
have  done  in  the  same  circumstances,  f 

1^  GTION  for  personal  injuries  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 


A 


Van  Cflief  A  Wehe,  for  appellants. 
Hundley,  Oale  A  Ford,  for  respondents. 

McKiKSTBY,  J.  The  complaint,  after  stating  other  facts,  avers: 
-^^  That  whilst  she,  said  Mary  A.  Lawrence,  was  said  passenger  and 
was  being  carried  on  said  coach  down  the  Ooodyear  Bar  hill, 
between  said  mountain  house  and  Ooodyear  Bar,  at  a  point  on  said 
road,  *  *  *  by  and  through  the  carelessness  and  negligence 
of  the  defendants  (proprietors  of  the  coach),  said  coach  broke  down 
And  was  overturned,  by  means  whereof  the  said  Mary  A.  Lawrence 
was  greatly  bruised  and  injured,''  etc. 

It  was  alleged  in  the  answer  that  '^  said'  stage-coach  had  reached 
a  point  on  said  road  a  short  distance  above  said  Ooodyear's  Bar, 
and  while  making  a  short  and  abrupt  turn  therein,  said  coach  slid 
or  lurched  to  the  left,  and  the  nigh  or  left  hind  whee-  was  dished 
or  broken.  *  *  *  That  defendants  do  not  own  or  have  the 
oontrol  or  any  management  of  said  road." 

The  bill  of  exceptions  shows  that  when  the  accident  occurred 
the  coach  ''was  being  driven  down  grade  of  a  mountain  road  more 
than  ordinarily  steep,  using  the  brake,  and  upoii  more  than  an 
ordinary  curve  therein  to  the  left  and  toward  the  mountain,  about 
four  miles  down  said  grade,  wherein  the  track  for  the  wheels  on 
th^  left  side  of  the  road  was  about  one  foot  lower  than  the  track 


•See  Sanderion  v.  Fraeier  (8  Colo.  79),  64  Am.  Rep.  544;  note,  50  Aul  Rep. 
«58. 

f  See  note.  38  Am.  Rep.  6W. 
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for  the  wheels  on  the  right  side  thereof;  bat  the  condition  of  this 
|)art  of  the  road  when  the  accident  happened  had  not  been  changed 
in  any  respect  during  the  period  of  six  months  next  before  the 
time  of  the  accident  in  question  here,  and  during  all  of  which 
period  of  six  months  the  defendants  had  driven  their  coaches  over 
it  daily,  except  one  day  in  each  week,  and  had  actual  notice  of  its 
condition  during  that  period  and  at  the  time  of  the  accident;  and 
D.  P.  Cole,  one  of  the  defendants  testified  that  for  some  time  before 
the  accident  he  had  considered  it  a  dangerous  part  of  the  road.'' 

The  bill  of  exceptions  does  not  show  the  pace  or  rapidity  with 
which  the  hor^  were  being  driven.  The  evidence  and  the  admis- 
sion in  the  answer  that  the  immediate  cause  of  the  overturn  was 
the  breaking  of  the  wheel  established  prima  facie  that  the  wheel 
was  defective.  Christie  v.  ChriggSy  2  Camp.  79;  Dawson  v.  Jfati- 
chesier  R.  Co.,  5  L.  T.  N.  S.  682;  Shear.  &  Redf  .Neg.,  §  268,  note. 
There  was  no  evidence  that  the  breaking  was  caused  by ''  heating," 
or  that  the  defect  in  the  wheel  was  latent,  or  that  it  had  been 
examined  without  discovery  of  the  defect. 

The  occurrence  of  an  injury  through  a  defect  in  the  vehicle  is  at 
\&s&i  prima  facie  evidence  of  negligence  on  the  part  of  the  carrier. 
Shear.  &  Redf.  Neg.,  g  268.  The  carrier  must  have  carriages  ade- 
quate to  the  work  to  which  they  are  subjected,  and  must  see  that 
they  are  kept  in  due  repair.  Whart.  Neg.,  §§  628,  629.  But  the 
carrier  is  not  liable  for  damages  incurred  through  latent  defecta 
which  could  not  have  been  discovered  by  examination,  and  which 
are  not  traceable  to  any  want  of  good  business  diligence  in  the 
manufacturer.     Whart  Neg.,  §  631. 

The  negligence  of  the  defendants  was  established  prima  fade  by 
proof  that  the  wheel  broke,  and  the  coach  was  thus  overturned,  and 
there  was  no  evidence  to  overcome  the  prima  fade  case — no  evi- 
dence that  the  wheel  was  sound,  or  that  the  defect  was  latent.  As' 
the  case  was  presented  was  the  court  authorized  to  charge  the  jury 
upon  the  hypothesis  that  the  accident  would  have  happened  if  there 
had  been  no  defect  in  the  wheel?  The  fact  that  the  road  was  a  foot 
lower  on  the  inner  side  did  not  perhaps  prove  nor  tend  to  prove  that 
the  wheel  was  a  good  wheel.  It  left  the  unsoundness  of  the  wheel 
still  uncontested,  and  simply  showed  that  the  unsound  wheel  broke 
when  subjected  to  the  strain  or  to  the  slide  or  lurch  of  the  coach 
on  the  uneven  ground.  If  the  condition  of  the  road  was  merely 
sufficient  to  create  a  suspicion  that  a  sound  wheel  might  have  been 
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broken  under  the  circamstanoes,  the  jary  woald  not  be  justified  in 
acting  upon  a  mere  surmise  or  conjecture  of  the  existence  of  a  possi- 
ble fact  of  which  there  was  no  real  evidence. 

But  even  if  it  should  be  conceded  that  evidence  that  one  side  of 
the  road  was  lower  than  the  other,  and  that  the  coach  lurched 
toward  the  lower  side,  tended  to  overcome  the  prima  facie  case  of 
the  plaintiff,  it  was  for  the  defendants  to  overcome  it. 

The  court  charged  the  jury:  '^  The  defendants  in  this  class  of 
actions  are  not  bound  to  prove  just  how  the  accident  occurred; 
they  must  prove  however  by  u  preponderance  of  testimony,  that  it 
was  not  the  result  of  their  carelessness  or  ignorance^'' 

The  defendants  were  not  bound  to  prove  any  thing  in  the  first 
instance.  But  when  the  plaintiff  had  shown  j9rtma/a^  that  the 
accident  was  caused  by  the  defective  wheel,  the  burden  was  cast  on 
the  defendants  to  show  that  the  wheel  was  not  defective,  or  that  the 
defective  wheel  did  not  cause  the  overthrow  of  the  coach.  It  was 
for  them  to  prove  that  the  wheel  was  not  in  fact  defective,  or  that 
the  defect  was  latent,  or  at  least  that  the  cause  was  something 
entirely  independent  of  the  wheel,  and  one  for  which  they  were  not 
responsible.  In  Boyce  v.  CaL  Stage  Co,^  25  Oal.  468,  the  court 
said:  '^  The  fact  that  the  coach  did  overturn  is  all  that  he  (plain- 
tiff) need  establish  in  order  to  recover  for  such  injuries  as  he  may 
have  sustained.  In  order  to  rebut  this  presumption  of  negligence, 
the  defendant  must  show  that  the  overturning  was  the  result  of 
inevitable  casualty  *  *  *  for  the  law  holds  him  responsible  for 
the  slightest  negligence,''  etc.  *^  In  doing  this  the  defendant  must 
necessarily  explain  how  the  overturning  occurred,  and  if  he  fails  to 
do  this  the  presuihption  of  negligence  remains.'^  See  also  Fair- 
child  V.  Gal  Stage  Co.,  13  Cal.  599. 

Here  not  only  did  the  plaintiff  prove  the  overturning  of  the 
coach,  but  the  immediate  cause  of  the  overturning  is  admitted. 
The  defendants  could  not  overcome  the  plain tifTs  case  and  show 
that  the  accident  was  not  the  result  of  their  carelessness  or  negli- 
gence, except  by  proving  how  the  accident  did  occur,  and  that  it 
did  not  occur  by  reason  of  a  defect  in  the  wheel,  or  that  such  de- 
fect was  latent.  But  the  court's  charge  was  that  defendants  need 
not  prove  how  it  occurred,  but  assumed  that  as  against  the  plaint- 
iff's case,  they  could  show  their  irresponsibility  in  some  other  way. 

The  court  below  instructed  the  jury:  "If  you  believe  from  the 
evidence  that  the  plaintiff  rashly  or  imprudently,  and  of  her  own 
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£kiU»  leaped  from  the  stage-coach  and  thereby  caused  or  contribated 
toward  the  injarj  complained  of,  your  verdict  should  be  for  the 
defendants.'*  '*  When  a  party  has  been  injured  and  such  injury  was 
caused  or  contributed  to  by  his  own  rashness,  imprudence  or  indiscre- 
tion,  he  is  not  entitled  to  recover  damages  for  such  injury.  A  coach 
proprietor  is  certainly  not  responsible  for  the  rashness  or  imprudence 
of  his  passenger.''  ''  It  is  not  sufScient  to  constitute  contributory 
negligence  that  the  plaintifiPs  own  act  contributed  to  her  own  injury, 
but  it  must  also  appear  that  she  so  contributed  by  her  own  fault,  or 
by  neglecting  to  take  ordinary  care  of  her  own  personal  safety." 

A  passenger  ought  not  to  be  deemed  guilty  of  contributory  neg- 
ligence when  he  takes  such  risk  as  under  the  same  circumstances 
a  prudent  man  would  take.  Shear.  &  Redf.,  §  282.  And  when 
the  circumstances  are  such  as  would  deprive  a  person  of  ordinary 
prudence  of  his  self-possession,  it  is  not  to  be  expected  that  he  will 
have  all  his  mental  faculties  perfectly  at  his  command.  Speaking 
of  the  position  of  the  plaintiff  in  Robinson  v.  IT.  P.  R,  Co.,  48 
Gal.  421,  the  court  said:  ''  Startled  and  alarmed  as  she  doubtless 
was  by  the  imminent  peril  of  her  position,  it  would  be  asking  more 
than  should  be  required  of  an  ordinarily  prudent  and  reasonable 
person  to  demand  that  she  should  exercise  the  soundest  discretion 
in  her  own  efforts  to  escape." 

If  the  case  showed  that  the  plaintiff  encountered  no  danger 
from  the  overturning  of  the  coach  and  that  an  ordinarily  prudent 
person  must  have  known  that  there  was  no  danger,  but  that  she 
gave  way  to  fright  for  which  there  was  no  real  or  apparent  cause, 
it  may  be  that  her  act  in  leaping  from  the  coach  would  be  held  to 
be  contributory  negligence.  The  law  however  must  select  a  stand- 
ard by  which  to  estimate  the  conduct  of  one  in  apparent  danger, 
and  selects  as  a  standard  the  probable  conduct  of  a  person  of  ordi- 
dinary  prudence  under  the  same  circumstances.  Applied  to  the 
facts  of  this  case  the  hypothesis  concedes  that  the  plaintiff  was  in 
some  peril  and  in  such  degree  of  peril  that  she  may  have  acted  in 
a  manner,  which  in  the  light  of  'Hhe  wisdom  which  comes  after 
the  fact,"  was  not  the  wisest."  The  jury,  unenvironed  by  the 
threatening  circumstances  which  surrounded  the  plaintiff,  may 
have  believed  that  if  she  had  remained  in  her  place  she  would  not 
have  been  seriously  injured  or  injured  at  all. 

Would  a  person  of  ordinary  prudence  and  courage  h^ve  jumped 
from  the  coach  ?    It  may  be  claimed  that  this  question  was  implied 
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in  the  instractions  giyeD;  thut  she  was  not  gailty  of  a  faalt  if  she 
acted  as  a  person  of  ordinary  coarage  and  pmdence  would  have 
acted.  The  jnry  were  told  broadly  that  a  coach  proprietor  is  nerer 
responsible  for  the  impradence  of  his  passengers.  And  they  were 
also  told  in  effect  that  if  plaintiff  was  indiscreet,  if  she  was  not 
prudent^  sagacious  in  adapting  means  to  the  end  —  her  personal 
safety  -^  if  she  was  not  circumspect  and  wisely  cautions,  she  could 
not  recover.  The  real  question  was,  whether  assuming  her  to  bo 
ordinarily  reasonable  and  prudent^  the  circumstances  were  so  alarm- 
ing  as  to  deprive  her  in  a  degree  of  her  ordinary  reason  and  pru- 
dence and  to  induce  her  instinctively  to  seek  safety  by  an  act 
which  although  not  such  as  the  jury  might  believe  to  be  prudent 
or  discreet,  was  such  as  the  generality  of  persons  would  have 
adopted  in  the  dilemma  in  which  she  was  placed. 

JudgtnefU  reversed  and  cause  renumded. 

Boss  and  Mtbick,  JJ.,  concurred. 

Hearing  in  bank  denied. 


BX  PASTE  ShOBEBT. 
C20  CbI.  fltt.) 

OriminM  law —  loUerp  — foreign  bonds. 

Bonds  were  issaed  by  the  city  of  Bmasels,  of  which  a  oerteln  number  were 
payable  with  interest  each  year,  and  those  payable  in  any  year  were  to  be 
determined  by  an  annual  drawing  of  the  nambers  by  lot.  The  holders  of 
the  bonds  bearing  the  first  forty  numbers  so  drawn  were  to  be  paid  premiama 
ranging  from  25,000  francs  for  the  first  to  200  francs  for  the  last.  Held,  that 
this  did  not  constitute  a  lottery. 

TTABEAS  corpus.     The  opinion  states  the  case. 

Charles  S.  Darwin,  for  petitioner. 

Lloyd  A  Woodfior  respondent. 

BsLOHEBy  C.  The  petitioner  was  accused  of  selling  a  lottery 
ticket  in  the  city  of  San  Francisco,  and  was  tried  and  convicted. 
The  complaint  against  him  contained  a  copy  of  the  supposed  lot- 
tery ticket;  and  it  appears  therefrom  to  have  been  one  of  seventy 
thoaBand  bonds  or  obligations^  for  100  francs  each,  which  were 
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isBued  by  the  city  of  Brussels  in  1853.  The  bond  in  question  is 
nnmberied  387,  and  provides  that  the  holder  shall  be  entitled  to  the 
repayment  of  his  capital,  and  interest  thereon  at  the  rate  of  three 
per  cent,  payable  annually.  It  further  provides,  in  effect,  that  two 
hundred  of  the  bonds  or  obligations  shall  become  due  and  payable 
at  the  end  of  the  first  year,  two  hundred  and  six  at  the  end  of  the 
second  year,  and  two  hundred  and  twelve  at  the  end  of  the  third 
year,  etc.,  uU  of  them  payable  in  sixty-six  years. 

To  ascertain  what  particular  bonds  are  payable  in  any  one  year, 
a  drawing  is  to  be  hud  on  the  thirty-first  day  of  December  of  each 
year,  or  if  that  day  be  a  Sunday  or  holiday,  on  the  evening  before, 
and  the  bonds  bearing  the  numbers  drawn  are  then  to  be  paid  on 
the  thirty-first  day  of  March  following.  It  is  further  provided  that 
the  holders  of  the  bonds  bearing  the  first  forty  numbers  drawn 
shall  be  paid  premiums,  ranging  from  25,000  francs  for  the  first 
down  to  200  francs  for  the  last. 

Is  the  instrument  above  described  a  **  ticket,  chance,  share,  or  inter- 
est in  or  depending  upon  the  event  of  any  lottery,''  the  sale  of  which 
in  this  State  is  prohibited  by  sections  319  and  321  of  the  Penal  Code? 

In  Kohn  v.  Koehler,  9C  N.  Y.  362;  s.  o.,  48  Am.  Rep.  628,  a  similar 
question  was  before  the  Court  of  Appeals  of  New  York.  In  that 
case,  the  bond  in  question  was  one  of  certain  bonds  issued  by 
authority  of  the  government  of  Austria,  and  by  which  that  govern- 
ment obligated  itself  to  pay  the  principal  of  the  bonds  with  interest 
and  a  premium  named,  and  also  any  additional  sum  which  the 
holder  might  become  entitled  to  in  case  the  number  of  his  bond 
drew  a  prize  in  a  drawing  to  be  had  as  specified. 

The  court  said:  **  The  evident  object  and  purpose  of  the  govern- 
ment in  issuing  the  bonds  was  to  obtain  money  for  its  own  use  and 
benefit.  According  to  the  true  interpretation  of  the  instrument,  the 
government,  upon  receiving  the  money,  promises  to  pay  the  principal, 
interest  and  premium  named,  and  in  addition  any  sum  which  may  be 
drawn  by  the  holder  of  the  bond,  in  accordance  with  the  rules  and 
regulations  indorsed  thereon.  This  additional  sum  depends  upon  a 
contingency,  which  is  to  be  decided  by  lot  or  chance.  Independont. 
of  this,  the  amount  and  the  terms  are  fixed  by  conditions  of  the  bond. 
The  substance  of  the  transaction  relates  to  a  loan  of  money  to  the  gov- 
ern ment,  and  the  provision  made  for  its  payment.  This  is  the  main 
object  and  purpose  for  which  authority  was  given  to  issue  the  bonds, 

and  they  were  disposed  of  evidently  having  this  in  view.     The  pro- 
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vision  by  whioh  apon  a  oertain  contingency  the  holder  of  the  bond 
might  receive  an  additional  sum  was  no  doabt  an  inducement  held 
out  for  the  purpose  of  obtaining  money  on  the  same,  but  it  did  not 
constitute  the  main  feature  and  the  substance  of  the  transaction 
between  the  government  and  the  purchaser  of  the  bond.  It  was  a 
mere  appendage  and  an  incident  to  its  main  purpose,  by  means  of 
which  tiie  holder  might  by  chance  receive  a  larger  sum  than  the 
principal  and  interest  which  the  bond  itself  provided  for. 
.  ^*  In  loaning  money  upon  these  bonds,  the  holder  thereof  ran  no 
risk  of  loss,  if  the  principal  and  interest  were  paid,  and  he  took  the^ 
chances  which  might  arise  in  case  it  should  be  determined  by  lot 
that  his  bolid  was  entitled  to  a  larger  sum  than  the  principal,  inter- 
est and  premium,  which  he  was  sure  to  get  in  any  event.  While  this 
latter' privilege  depended  upon  chance,  it  cannot,  we  think,  be  held 
ftpdh  any  sound  theory  that  it  converted  the  bonds  into  lottery  tick- 
ets, and  imparted  to  the  loan  which  was  made  thereon  the  character, 
object  and  accompaniments  of  a  mere  lottery  scheme. 

''A  government  bond  of  the  character  of  the  one  involved  in  thiff 
action  does  not  come  within  the  mischief  intended  to  be  remedied, 
or  within  the  scope  and  purpose  of  the  enactments  against  lotteries. 
Such  an  instrument  is  not  named  nor  is  it  within  the  purview  of 
the  statute  or  the  intention  of  the  law-makers.  These  bonds  have 
been  issued  by  several  of  the  governments  of  otheir  countries,  and 
HI  no  sense  can  they  be  regarded  as  being  within  the  inhibition  of 
the  statutes  of  this  State,  which  were  intended  to  suppress  lotteries 
and  to  prevent  citizens  from  indulging  in  this  species  of  gambling. 

'*  The  bond  in  question  was  an  evidence  of  debt>  and  a  public 
security  of  a  foreign  government,  exposed  for  sale  the  same  as  other 
s<Bcurities  upon  which  money  is  loaned,  and  its  sale  did  not  violate 
the  provisions  of  the  statute  already  cited.  It  was  not  raffled  for 
or  distributed  by  lot  or  chance,  and  it  cannot  be  said  that  the  pur* 
chase  of  the  same  by  the  plaintiff  was  within  the  provisions  of 
section  22  of  1  Revised  Statutes,  665." 

It  IS  apparent  that  the  reasoning  in  that  case  exactly  covers  thir 
oiase,  and  the  conclusions  reached  we  think  are  correct. 

It  follows  that  the  petitioner  should  be  discharged  from  custody; 

FooTE,  and  Sbakls,  CO.,  concurred. 
'  The  Court. —  For  the  reasons  given  in  the  foregoing  opinion,  it 
IS  ordered  the  petitioner  be  discharged. 

■Mtrick,  J.,  dissented,  '^ 
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Mue^or  mnd  admin%9h^&r  —  adminutraior  toUh  wiU  tmnMed — power  U  mH 

land. 

An  admiiiifltnktor  with  the  will  annexed  has  no  implied  anthoritj  to  exeente  a 
power  glyen  hj  the  will  to  the  executor  to  sell  land. 

ACTION  to  set  aside  a  deed.     The  opinion  states  the  case.     The 
defendant  had  jadgment  below. 

J.  M.  St.  John  and  0.  B.  Hcuidocky  for  appellant. 

ff.  H,  Ariz  and  Lyman  JSvans,  for  appellees. 

Seeyebs,  J.  [Omitting  minor  points.]  The  facts  are  that  the 
plaintiff  is  the  widow  of  Robert  Hodgin^  who  died  in  Augost^  1880, 
in  the  State  of  Ohio,  where  he  and  the  plaintiff  at  that  time  resided. 
Robert  Hodgin,  at  the  time  of  his  death,  owned  real  and  personal 
property  in  the  State  of  Ohio,  and  also  certain  real  estate  which  is 
the  subject  of  controversy  in  this  action.  The  deceased  executed  a 
will,  which  was  duly  admitted  to  probate  in  the  State  of  Ohio,  and 
he  thereby  devised  to  the  plaintiff,  after  the  payment  of  his  debts, 
all  his  *'  properly  of  every  description,  real,  personal  and  mixed,'' 
for  and  during  her  natural  life.  Provision  was  made  in  the  will 
for  repairing  and  adorning  a  lot  in  a  cemetery,  and  for  a  family 
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monument.  Money  was  set  aside  for  these  purposes.  Item  four 
of  the  will  provides:  ''After  the  above  bequests  are  folly  carried 
out^  I  give  and  bequeath  the  balance  and  residue  of  the  estate  to 
certain  persons/'  and  item  five  is  in  these  words:  *'  I  do  hereby 
nominate  and  appoint  Ben  H.  Steel  and  George  Starbucks  or  the 
survivor  of  them,  executors  of  this,  my  last  will  and  testament, 
hereby  empowering  them,  or  the  survivor  of  them,  to  sell  at  public 
or  private  sale  all  my  real  estate,  of  evety  description,  upon  such 
terms  of  credit  or  otherwise  as  they  may  think  proper,  and  deeds 
to  purchasers  to  execute,  acknowledge  and  deliver  in  fee-simple." 
Starbuck  failed  to  qualify  as  executor,  but  Steel  did,  and  there- 
after resigned  the  trust,  and  thereupon  Samuel  Berry  was,  by  the 
proper  Probate  Court  of  Ohio,  appointed  **  administrator  of  the 
estate  of  said  Robert  Hodgin  with  the  will  annexed,"  and  he  duly 
qualified  as  such.  In  November,  1881,  Berry  caused  said  will  to 
be  admitted  to  probate  in  Taylor  county,  Iowa,  and  on  the  Sth 
day  of  December,  1881,  said  Berry,  as  such  administrator,  conveyed 
the  real  estate  (in  said  county  belonging  to  the  deceased)  to  John- 
son, Franklin  &  Co.  for  a  sufiScient  consideration,  and  the  referee 
found  that  there  was  no  fraudulent  intent  upon  the  part  of  any 
one  connected  with  such  purchase  and  sale.  It  is  insisted  that 
under  the  provisions  of  the  will,  Berry  had  the  power  and  author- 
ity to  make  the  sale  and  conveyance  he  did,  and  this  is  the  ques- 
tion to  be  determined. 

Counsel  for  the  appellant  insist  that  trust  and  confidence  were 
reposed  in  the  persons  named  as  executors  by  the  testator,  and  that 
the  administrator  was  not  invested  therewith,  and  that  he  did  not, 
by  devolution,  have  the  power  to  sell  the  real  estate,  unless  it  be- 
came necessary  to  do  so  to  pay  debts  or  legacies,  and  that  m  such 
case  the  sale  could  only  be  made  in  pursuance  of  authority  granted 
by  the  proper  court  of  this  State.  It  is  apparently  conceded  that 
the  executors  could  sell  at  any  time  during  the  existence  of  the 
life-estate  and  convey  a  fee-simple  title.  It  may  be  doubtful 
whether,  under  a  proper  construction  of  the  will,  this  is  true;  but 
as  the  point  is  not  made  by  counsel,  we  shall  not  stop  to  discuss 
it.  That  personal  trust  and  confidence  were  reposed  by  the  tes- 
tator lu  the  persons  named  by  him  as  executors  we  have  no  doubt 
Such  trust  was  not  reposed  in  them  as  executors,  bat  as  individ- 
nals,  for  they,  or  the  survivor  of  them,  were  empowered  to  sell. 
A  large  discretion  was  given  them,  for  the  will  does  not  direct  that 
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a  sale  sboald  be  made.  This  was  to  be  determined  by  the  persons 
named  as  executors.  It  was  left  to  their  discretion  to  determine 
when,  for  what  reason,  and  the  terms  and  conditions  npon  which  it 
should  be  made.  There  is  no  pretense  that  the  sale  and  eonveyance 
of  the  land  were  made  for  any  parpose  connected  with  the  dae  admin- 
istration of  the  estate.  The  only  anthority  is  that  given  by  the  will. 
If  under  the  power  therein  conferred  the  administrator  could  not 
lawfully  make  the  sale  and  conveyance,  then  it  is  invalid.  In  this 
State  an  administrator  has  no  control  of  the  real  estate,  unless  it 
become  necessary  to  sell  the  same  for  the  payment  of  debts,  and 
then  he  must  obtain  authority  to  make  the  sale  from  the  proper 
court. 

In  Williams  on  Executors  (voL  1),  in  a  note  on  page  724,  it 
is  said:  "  As  a  general  rule,  a  power  to  sell  land  given  by  a  will 
to  an  executor  will  not  devolve  upon  an  administrator  with  the  will 
annexed."  In  support  of  this  rule  many  authorities  are  cited,  the 
majority  of  which  we  have  examined,  and  we  have  no  hesitation  in 
affirming  that  the  rule  as  stated  above  is  sustained  by  the  great  and 
decided  weight  of  authority,  in  the  absence  of  a  statute  whereby 
such  rule  is  changed.  In  fact  subject  to  this  qualification,  we  have 
been  unable  to  find  any  adjudged  case  holding  otherwise.  The 
leading  cases  in  this  country  are  Conhlin  v.  Egerton^s  AdmWy  21 
Wend.  430,  and  Tainter  v.  Clark,  1 3  Mete.  220.  In  both  of  these 
cases  and  particularly  in  the  first,  the  whole  subject  is  exhaustively 
discussed,  and  the  conclusion  reached  above  stated.  The  following 
cases  sustain  such  rule:  Ross  v.  Barclay^  18  Penn.  St.  179;  Brown 
V.  ffobaon,  3  A.  K.  Marsh.  380;  s.  c,  13  Am.  Dec.  187;  Lucas  v. 
Price,  4  Ala.  697;  Vardeman  v.  Ros9,  36  Tex.  Ill;  Hall  v.  Irwin, 
2  Oilman,  176;  mcoll  v.  Scoit,  99  IlL  269;  Wtlh  v.  Cowper,  2  Ohio, 
1 24.  In  Ingle  v .  Janes,  9  Wall.  486,  it  is  said :  ^'  Such  a  power  never 
passes  by  devolution  to  an  administrator,  unless  it  be  clear  that  it  was 
the  intention  of  the  testator  that  he  should  become  the  donee  of  the 
power  in  place  of  the  executor  appointed  by  the  will.  In  view  of 
these  authorities  we  do  not  deem  it  necessary  to  restate  the  reasons 
upon  which  the  rule  is  founded,  deeming  it  sufficient  to  say  that 
the  rule  and  reasons  upon  which  it  is  based  seem  to  us  to  be  cor- 
rect on  principle,  and  therefore  we  are  content  to  follow  the  author- 
ities cited. 

in.  Counsel  for  the  appellees  however  insist,  that  under  the 
statute  and  decisions  of  this  court,  a  different  rule  must  prevail. 
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and  ihey  cite,  as  Bustaining  their  position,  Shawhan  t.  Loffer,  24 
Iowa»  230,  and  Lees  v.  Wetmore,  58  Iowa,  170.  In  the  first  case 
no  such  question  was  before  the  court,  and  whateyer  is  said  in  the 
opinion,  which  counsel  seems  to  believe  bears  on  the  question  nnder 
consideration,  is  used  by  way  of  argument.  The  last  case  is  dis- 
tinguishable upon  two  grounds.  The  first  is  that  the  will  directed 
the  real  estate  to  be  sold,  and  authority  to  sell  was  conferred  by  the 
will  upon  the  executors  as  such.  The  second  ground  is  that  the 
executor  or  administrator  appointed  in  this  State  applied  for  and 
obtained  authority  from  the  proper  Probate  Court  to  make  the  sale 
in  accordance  with  and  for  the  purpose  of  carrying  out  the  pro- 
yisions  of  the  will.  The  statutes  relied  upon  are  the  following 
sections  of  the  Code: 

'^  Sec.  2347.  If  a  person  appointed  executor  refuses  to  accept  the 
trust,  or  neglects  to  appear  within  ten  days  after  his  appointment, 
and  give  bond  as  hereinafter  prescribed,  or  if  an  executor  remove 
his  residence  from  the  State,  a  vacancy  will  be  deemed  to  have 
occurred. 

''Sec.  2348.  In  case  of  vacancy,  letters  of  administration  with 
the  will  annexed  may  be  granted  to  some  other  person,  or  if  there 
be  another  person  competent  to  act,  he  may  be  allowed  to  proceed 
by  himself  in  administering  the  estate. 

''Sec.  234d.  The  substitution  of  other  executors  shall  occasion 
BO  delay  in  administering  the  estate.  ♦  ♦  ♦  »' 
.  It  is  evident,  we  think,  that  these  sections  simply  refer  to  and 
have  a  bearing  on  matters  which  ordinarily  occur  in  the  administra- 
tion of  all  estates.  No  power  whatever  is  conferred  upon  the  sub- 
stituted executor  or  administrator.  Thereunder  he  obtains  simply 
the  power  of  every  other  administrator  who  is  appointed  in  the  first 
instance.  It  cannot  be  said,  we  think,  that  the  foregoing  sections 
of  the  Code  devolve  on  the  substituted  administrator  a  personal 
trust  which  the  testator  delegated  to  the  person  named  by  him  as 
executor.  When  Conklin  v.  Edgerton^a  AdrnW,  before  cited,  was 
decided,  there  was  in  force  the  following  statute:  "In  all  cases 
where  letters  of  administration  with  the  will  annexed  shall  be 
granted,  the  will  of  the  deceased  shall  be  observed  and  performed; 
and  the  administrators  with  such  will  annexed  shall  have  the  rights 
and  powers,  and  be  subject  to  the  same  duties,  as  if  they  had  been 
named  in  such  will/'  And  it  was  held  that  this  statute  had  refer- 
ence only  to  the  personal  estate,  inventories,  distribution  and  reme- 
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dies.  This  oonclasion  was  questioned  by  .some  of  the  members  of 
•the  Court  of  Errors^  .but  it:  has  neyer  been  overruled.  Roome  v. 
Philips,  27  X.  Y.  357  (363);  Egerion's  AdmW  v.  (Jonklin,  25  Wend. 
224;  and  Brown  tr.  Armisiead,  6  Band.  594;  Shields  v.  Smithy  8 
Bush,  601,  and  Dilwarlh  y«  Rice,  48  Mo.  124,  are  based  on  statutes 
materially  different. 

Counsel  also  rely  on  and  cite  section  2351  of  tlie  Code.  This 
section  relates  to  the  probate  of  foreign  wills,  and  the  powers  of 
executors  thereunder,  but  no  power  is  thereby  conferred  upon  an 
administrator  with  the  will  annexed. 

We  are  of  the  opinion  the  court  erred  in  refusing  the  relief  asked 
by  the  plaintiff.  I'he  judgment  of  the  Circuit  Couri  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  this  opinion;  or  the  plaintiff  may  have  a  decree,  if  she  so 
desires,  in  this  court.  Judgmeni  reversed. 


MooRB  y.  Chuboh. 

(70  Towa,  SOS.) 
Ctmfiiet  of  law$  —  auignment  for  creditor$ — eHoppeL 

The  validity  of  an  assignment  of  lands  for  the  benefit  of  crediton  mnsi  be 
determined  hj  the  law  of  the  State  where  the  lands  are  situated.* 

Where  parties  to  an  assignment  for  creditors  all  lire  in  New  York,  and  the 
assignment  is  valid  there  bat  invalid  in  Iowa,  the  New  York  creditors  are 
not  estopped  from  denying  its  invalidity  in  Iowa. 

ACTION  to  set  aside  an  assignment.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

J.  J.  Smithy  for  appellant. 

Nourse,  Kauffman  d  Ouemsey,  for  appellee. 

Beck,  J.  I.  The  allegations  of  the  petition,  briefly  stated,  are 
as  follows:  Plaintiff  recovered  a  valid  judgment  for  a  large  amount, 
in  the  State  of  New  Tork,  against  defendant  Church,  which 
remains  unpaid.  Action,  aided  by  attachment,  was  brought  on 
this  judgment  in  the  District  Court  of  Wapello  county,  and  judg- 
ment therein  was  rendered  for  the  amount  due  on  the  New  York 

«^See  Butler  v.  WendeU  (57  Mich.  02),  56  Am.  Rep.  829. 
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judgment.  Certain  real  estate  in  Iowa  owned  by  Church  was  leT- 
ied  upon  under  the  attachment  issued  in  the  case.  Prior  to  the 
rendition  of  the  judgment  in  New  York,  Church  executed  to 
defendant  Smith  a  deed  of  assignment  for  the  benefit  of  his  cred- 
itors. As  a  part  of  the  transaction  of  the  assignment,  and  to  effect- 
uate the  purposes  thereof.  Church  executed  to  Smith  a  deed  con- 
reying  the  property  in  question  in  fee-simple.  By  the  terms  of  the 
assignment  certain  creditors  are  preferred,  priority  in  the  payment 
of  the  debts  due  to  them  being  directed.  Plaintiff  alleges  that  by 
reason  of  this  preference,  which  is  forbidden  by  the  statutes  of  this 
State,  the  assignment  is  void.  They  pray  that  the  two  deeds, 
together  operating  as  an  assignment  with  preferences,  be  declared 
Yoid,  and  that  the  lands  attached  be  made  subject  to  plaintiff's 
judgment  rendered  in  the  Wapello  District  Court. 

The  defendant  Smith,  in  his  answer,  admits  the  execution  of  the 
deed  of  assignment,  and  the  other  deed  to  him,  on  the  same  day, 
and  that  preferences  were  given  to  certain  creditors  of  Church  by 
the  terms  of  the  assignment,  substantially  as  charged  in  plaintiff's 
petition.  He  avers  that  plaintiff  and  defendants  are  all  residents 
of  the  State  of  New  York;  that  plaintiff  had  actual  notice  of  the 
execution  of  the  two  conveyances,  and  that  the  deed  to  him  in  fee- 
simple  was  duly  filed  in  the  ofiice  of  the  recorder  of  deeds  of 
Wapello  county.  He  alleges  that  the  laws  of  the  State  of  New 
York,  under  which  the  assignment  is  valid,  are  applicable  thereto, 
and  that  the  rights  of  the  parties  must  be  determined  by  the  laws 
of  that  State.  He  further  alleges  that  plaintiff  became  his  security 
upon  a  bond  given  under  the  law  of  the  State  of  New  York  for  the 
f^thful  performances  of  his  duties  as  assignee,  and  that  plaintiff 
presented  his  claim  to  defendant,  based  upon  the  indebtedness 
which  is  the  foundation  of  the  judgment  he  now  seeks  to  enforce, 
for  allowance,  and  objected  to  the  allowance  of  the  claim  of  one  of 
the  preferred  creditors,  and  requested  and  obtained  permission  to 
contest  it,  and  a  time  was  fixed  therefor,  but  upon  the  final  hear- 
ing of  his  objections,  he  failed  to  appear,  and  the  perf erred  claims 
were  allowed.  Defendant  further  sieges  that  he  has  sold  portions 
of  the  property  transferred  to  him  by  the  assignment,  but  it  is  not 
.shown  that  the  property  attached  by  plaintiff  was  so  conveyed. 
Upon  these  grounds  defendant  alleges  that  plaintiff  is  estopped  to 
dispute  the  validity  of  the  deeds  of  assignment,  and  to  set  up  any 
claim  in  this  action  against  the  rights  of  defendant.    'The  claim 
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filed  by  plaintiff  with  the  defendant  as  assignee,  referred  to  above, 
iTBs  based  npon  the  judgment  which  is  the  foundation  of  the  judg- 
ment in  the  District  Court  of  Wapello  county  sought  to  be  enforced 
in  this  actiop,  and  npon  other  indebtedness  specified  in  the  claim. 
But  the  plaintiff  explicitly  sets  out  in  the  claim  that  the  action  in 
the  Wapello  District  Oourt  had  been  commenced  thereon,  and  the 
lands  in  question  had  been  seized  upon  an  attachment  issued  in 
that  action,  and  shows  that  judgment  therein  had  not  been  entered 
when  the  claim  was  filed.  He  declares  in  the  claim  that  it  will  be 
credited  for  the  amount  realized  from  the  lands  attached  in  that 
suit.  He  makes  other  statements  touching  securities,  and  proceed- 
ings to  secure  the  other  items  of  indebtedness  upon  which  the  claim 
is  based. 
The  plaintiff  demurred  to  the  answer  of  defendant,  on  the  grounds 

(1)  that  the  assignment,  as  shown  by  the  petition,  is  void  under  the 
laws  of  Iowa,  which  are  applicable  thereto,  and  control  the  rights 
of  the  parties,  for  the  reason  that  it  gives  preference  to  creditors; 

(2)  the  answer  sets  up  no  facts  which  raise  an  estoppel  affecting 
plaintiff's  right  to  subject  the  property  attached  to  his  judgment. 

II.  In  our  opinion  the  District  Oourt  rightly  sustained  plaintiff's 
demurrer  to  defendant's  answer.  This  court  held,  twenty-eight 
years  ago,  that  the  validity  of  an  assignment  of  real  property  situ- 
ated in  this  State,  for  the  benefit  of  the  creditors  of  the  assignor, 
made  in  another  State,  must  be  determined  by  the  laws  of  this 
State,  and  if  such  assignment  gives  preference  to  creditors  it 
is  void  as  to  real  property  within  this  State  conveyed  by  the 
assignment  Loving  v.  Pairo,  10  Iowa,  282;  s.  c,  77  Am. 
Dec.  108.  This  decision  is  based  upon  the  familiar  rule  of  the 
law  that  the  validity  of  conveyances  of  real  estate  must  be  deter- 
mined by  the  lex  loci  rei  sita.  The  fact  that  plaintiff  and  defend- 
ants were  all  residents  of  New  York  does  not  modify  the  rule,  and 
require  the  application  of  the  law  of  that  State  to  the  transaction. 
It  has  been  held  that  it  would  not  have  this  effect  in  a  case  wherein 
the  right  to  the  personal  property  was  involved.  The  same  or 
stronger  reasons  require  the  application  of  the  rule  to  cases  involv- 
ing the  title  of  real  estate.  Oreen  v.  Van  Buskirk^  7  Wall.  139; 
Hervey  v.  Rhode  Island  Locomotive  WorhSy  93  U.  S.  6G4;  Warner 
V.  Jaffrayy  96  N.  Y.  248;  8.  c,  48  Am.  Rep.  616;  Oehorn  v.  Adams, 
18  Pick.  245.  The  deed  of  assignment  and  the  deed  in  fee,  exe< 
€uted  by  Church  to  Smith  on  the  same  day,  and  conveying  the  real 
Vol.  LIX  —  66 
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estate  levied  npon  under  the  attachment,  are  to  be  considered  t<K 
gether  as  an  assignment  for  the  benefit  of  creditors.  Oole  v.  Deal^ 
ham,  13  Iowa,  651;  Burrows  y.  Lehndorff,  8  lowa^  96;  Osbam  t* 
A  dams y  supra. 

III.  Code,  §  2115,  provides  that  *'  no  general  assignment  of  prop- 
erty of  an  insolvent,  or  in  contemplation  of  insolvency,  for  the 
benefit  of  creditors,  shall  be  valid,  unless  it  be  made  for  the  benefit 
of  all  his  creditors  in  proportion  to  the  amount  of  their  respective 
claims."  The  assignment  in  this  case  covered  all  the  property  of 
Church.    It  was  therefore  general,  and  under  this  statute,  is  void. 

IV.  We  think  the  facts  set  up  in  the  answer  to  show  an  estoppel 
fail  to  have  that  effect  The  assignment  was  valid  under  the  laws 
of  New  York,  and  transferred  to  Smith  all  property  found  in  that 
State.  The  plaintiff  was  bound  to  recognize  its  TOlidity  to  that 
extent.  He  was  entitled  to  all  the  benefits  bestowed  upon  him  by 
the  assignment.  The  facts  that  he  had  notice  of  the  assignment, 
and  became  the  surety  of  the  assignor,  or  even  assented  to  the  as- 
signment, cannot  be  regarded  as  showing  his  recognition  of  and 
assent  to  the  assignment,  so  far  as  it  covered  property  not  in 
the  State  of  New  York.  To  that  extent  he  was  bound  to  recog- 
nize its  validity,  and  these  acts  extended  no  further.  In  the  claims 
he  filed  with  the  assignee  he  expressly  reserves  his  rights  secured 
under  the  laws  of  Iowa,  and  claims  only  the  balance  which  should 
be  due  on  his  claim  after  exhausting  the  Iowa  lands.  This  the  law 
of  New  York  would  doubtless  secure  to  him.  Unquestionably  he 
would  be  entitled  to  a  distributive  share  of  whatever  money  should 
remain  after  payment  of  the  preferred  creditors,  even  though  his 
claim  may  have  been  diminished  by  avails  realized  in  his  proceed- 
ings to  subject  the  Iowa  lands.  There  is  nothing  to  show  that  he 
waived  his  rights  to  enforce  his  claim  against  these  lands,  or  that 
he  admitted  that  the  assignment  covered  them.  On  the  contrary, 
he  shows  that  he  relied  upon  his  action  against  Ohuroh  to  subject 
these  lands  to  the  payment  of  his  claim.  We  discover  nothing  in 
the  case  which  raises  an  estoppel  against  him.  He  did  not  act,  and 
made  no  declaration,  which  could  have  induced  action  upon  the 
part  of  the  defendant  to  abandon  his  claim  to  the  validity  of  the 
assignment,  or  in  any  manner  to  change  his  position  or  condition. 
In  fact,  nothing  of  the  kind  is  shown  or  claimed. 

These  views  dispose  of  all  questions  in  the  case.  The  judgment 
of  the  District  Court  is  affirmed.  Judgment  affittned. 
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(10  Iowa»  Sli.) 
SMence  —  opinion  —  ofvdiiuo, 

Abj  peTSon  of  ordinary  intelligence  is  competent  to  testify  to  the  Tslne  of  m 
aeel-flkin  coat,  althoagh  he  may  noTcr  haye  seen  one  bonght  or  sold.* 

pONVICTION  of  larceny.     The  opinion  states  the  case. 

A.  J.  Baker,  attorney-general,  for  State. 

Adams,  G.  J.    It  was  insisted  below  that  there  was  no  legal 

proof  of  the  value  of  the  overcoat.     The  only  witness  who  testified 

to  the  value  of  the  overcoat  was  one  Arnold.     He  showed  that  he 

had  never  seen  a  seal-skin  overcoat  bought  or  sold,  and  did  not  show 

that  he  had  any  knowledge  of  the  value  of  such  an  article,  except 

such  as  any  man  of  ordinary  intelligence  might  be  presumed  to- 

have.    We  do  not  think  however  that  we  should  be  justified  in 

wholly  discarding  his  testimony.     He  might  not  be  a  very  accurate 

judge  of  the  value  of  such  an  article,  but  we  think,  that  having^ 

seen  and  examined  the  coat,  he  might  form  some  opinion  about  it. 

He  doubtless  could  judge  with  considerable  accuracy  of  the  value 

of  such  overcoats  as  are  in  common  use^  and  he  could  judge,  we 

think,  though  perhaps  not  as  accurately,  how  this  compared  in  value 

with  the  best  of  such  coats.     We  think  that  his  testimony  was  not 

inadmissible,  and  if  not,  the  verdict  was  not  without  support. 

[Minor  points  omitted.] 

Judgment  affirmed. 

\        •  To  same  effect,  PrinU  t.  PwpU  (42  Mich.  144),  86  Am.  Rep.~m! 
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Bddt  y.  Hawkbtb  Iksubaxtob  (}ompavt. 

(TO  Iowa.  411.) 
Huuranee — uteanef, 

A  tenant  moyed  oat  of  an  insured  dwelling  on  Tneedaj,  and  on  Wedaeedaj 
morning  the  owner  took  poeseseion,  and  with  hie  serrants  began  cleaning  it, 
and  thej  were  continaonsly  engaged  during  the  working  hours  of  each  daj 
in  cleaning  and  moving  goods  into  the  house  until  Friday  evening,  intend- 
ing that  the  family  should  be  fully  domiciled  there  on  Saturday,  but  on 
Friday  night  the  house  was  burned.    HM,  that  the  house  was  not  vacant.* 

ACTION  on  a  fire-insurance  policy.     The  head-note  statea  the 
case.     The  plaintiff  had  judgment  below. 

E.  J.  IngersoU,  for  appellant. 

B.  E.  Hasn&r  and  H.  W.  Holman,  for  appeUee. 

RoTHROGK^  J.  [Omitting  other  points.]  It  will  be  obserTed, 
from  the  conditions  in  the  policy  above  quoted,  that  the  defend- 
ant was  not  liable  for  any  loss  or  damage  while  the  insured  prop- 
erty should  be  yacant  or  unoccupied.  The  eyidence  shows  that 
the  house  had  been  temporarily  occupied  by  a  tenant,  who  re- 
moyed  therefrom  on  Tuesday.  The  fire  occurred  on  the  follow- 
ing Friday  night.  The  plaintiff  was  residing  in  another  house 
on  another  part  of  the  farm,  and  on  the  next  morning  after  the 
tenant  moyed  out  of  the  house  which  was  burned,  the  plaintiff 
took  possession  of  it,  and  his  employees  cleaned  the  house,  and 
prepared  to  move  in.  They  were  constantly  engaged  eyery  day  in 
cleaning  the  house,  and  in  moving  in  household  goods,  until  Fri- 
day eyening.  By  that  time  there  were  carpets  and  bedding  and 
bedsteads,  cans  of  fruit,  chairs,  pictures,  mirrors  and  a  stove,  and 
clothing,  a  table  and  dishes  in  the  house,  and  the  family  were  ex- 
pecting to  be  there,  to  remain,  on  Saturday.  The  farm  stock  was 
there,  and  the  plaintiff,  or  his  employees,  were  m  and  about  the 
house  eyery  day,  from  six  o'clock  in  the  morning  until  seyen  or 
eight  o'clock  in  the  eyening.  The  preparation  for  occupying  the 
house  was  continuous  during  all  the  working  hours  of  each  day. 

*See  note,  86  Am.  Rep.  448. 
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The  oourt  instracted  the  jury  upon  this  feature  of  the  case  as 
follows:  ^^  (11)  If  you  are  satisfied  by  a  preponderance  of  credible 
testimony,  that  immediately  upon  the  removal  of  the  tenant  the 
plaintiff  took  possession  of  the  house  in  controversy,  by  himself  and 
his  employees,  for  the  purpose  of  making  that  his  home,  and  com- 
menced cleaning  the  house,  and  moving  his  furniture  therein,  and 
so  continued  to  work  in  cleaning  and  moving  into  said  house 
without  any  cessation  or  abandonment  of  his  purpose  of  making 
that  his  home;  and  had  therein  at  the  time  of  the  fire  certain  of 
his  furniture  and  household  goods,  so  put  there  for  use  in  hia 
family;  and  that  nothing  was  wanting  to  complete  personal  occu> 
pancy,  except  that  he  lodged  and  took  his  meals  at  another  hoase, 
near  by;  and  that  he  intended  to  personally  occupy  the  house  the 
next  day  with  his  family,  had  the  house  not  been  destroyed,  then 
the  premises  were'  not  vacant  and  unoccupied,  within  the  meaning 
of  the  policy.^ 

This  instruction  is  in  full  accord  with  the  facts  as  disclosed  in 
evidence,  and  we  believe  it  states  a  correct  proposition  of  law. 
The  provision  that  a  poliey  upon  a  dwelling-house  shall  be  void  if 
the  building  should  become  vacant  or  unoccupied,  or  that  the 
policy  shall  cease  to  be  operative  during  such  period,  is  not  pecu- 
liar to  the  policy  in  suit.  It  is  usually  found  in  insurance  con- 
tracts, and  there  are  a  number  of  adjudged  cases  defining  the 
meaning  of  the  term,  '^  a  vacant  or  unoccupied  house,"  as  used  by 
parties  to  these  contracts.  There  is  no  case  to  which  our  atten- 
tion has  been  called  which  holds  that  a  house  is  vacant  or  unoccu- 
pied by  the  mere  fact  of  the  physical  absence  of  the  occupants  for 
a  day  or  night.  As  was  said  in  Dennison  v.  Phmnix  Ins.  Co,,  52 
Iowa,  457:  ^^Of  course,  the  contract  must  receive  a  reasonable 
construction.  The  parties  did  not  intend  that  one  tenant  should 
not  move  out  and  another  move  in,  nor  did  they  intend  that  the 
house  should  be  deemed  vacant  if  the  occupant  should  close  it,  and 
go  off  on  a  visit,  and  not  occupy  it  for  a  reasonable  time."  If  such 
a  rule  should  obtain,  insurances  of  dwelling-houses  would  be  of 
little  value  to  the  insured.  In  the  case  of  Shackelton  v.  Sun  Fire 
Office,  55  Mich.  288,  the  house  was  occupied  by  a  tenant,  who 
vacated  it  on  Jilne  19,  1883.  The  owner  took  possession,  put  her 
furniture  in  the  building,  but  for  what  seemed  to  be  good  reasons, 
she  did  not  take  her  meals  nor  lodge  in  the  house,  and  the  same 
was  destroyed  by  fire  on  the  fourth  day  of  July.     The  period  in 


^ IOWA,      . 

Iowa  Seed  Compenj  t.  Dorr. 

which  the  house  was  not  occupied  was  much  longer  than  in  the 
<case  at  bar.  It  was  held  that  the  house  was  not  vacant  or  un- 
occupied^  within  the  meaning  of  the  contract.  The  case,  in  its 
facts,  is  much  like  this  case.  The  court  said :  '^  The  insured 
had  taken  possession  of  the  house,  as  the  jury  must  have  found, 
for  the  purpose  of  permanent  occupancy.  She  had  moved  in  her 
household  furniture  and  other  goods,  and  was  cleaning  and  doing 
other  work  preliminary  to  living  there  in  person.  Nothing  appa- 
rently was  wanting  to  complete  personal  possession,  except  that  she 
lodged  and  took  her  meals  at  her  father's,  a  few  rods  off.  These 
facts  are  not  conclusive  against  her  occupancy.''  See  also  Oum^ 
jnins  V.  Agricultural  Ins.  Co.,  67  N.  T.  260 ;  8.  c,  23  Am.  Bep. 
Ill ;  Herrman  v.  Merchants  Ins.  Co.,  81 N.  Y.  184;  s.  c,  37  Am. 
Rep.  488;  and  Phanizlns.  Co.  v.  Tucker,  92  HI.  64;  8.  a,  34  Am. 
Bep.  106.  There  is  no  other  question  in  this  case  which  demands 
our  attention,  and  we  are  united  in  the  conclusion  that  the  judg- 
jnent  of  the  court  below  should  be  aflSrmed. 

Judgmmi  affirmed. 


Iowa  Sbxd  Compaht  v.  Doeb. 

(70  Iowa,  4$1.) 
— insohene^—riffki  to  use  Jbrm  name. 


<#.  W.  D.  &  Co.,  a  oopartnership  which  had  acquired  an  extensive  trade  and 
repntation  as  dealers  in  seeds,  made  an  assignment  for  the  benefit  of  cred- 
itors, and  the  assignee  sold  the  stock  to  the  plaintiff  company,  which  contin* 
ned  the  business  at  the  old  stand,  renting  the  building  from  the  owner. 
Among  the  stock  so  purchased  was  a  large  number  of  wrappers,  sacks,  etc, 
marked  with  the  name  of  C.  W.  D.  &  Co.  One  of  the  finn  of  C.  W.  D.  &  Co. 
was  a] so  a  member  of  the  plaintiff  company.  Afterward  C.  W.  D.  organised 
a  corporation  under  the  name  of  C.  W.  D.  &  Co.,  and  engaged  in  the  same 
business  in  the  same  city.  The  plaintiff  claimed,  but  never  exercised,  the 
right  to  use  the  name  of  C.  W.  D.  &  Co.  Meld,  that  the  plaintiff  was  not 
entitled  to  an  injunction  restraining  the  defendant  from  using  that  name 
and  receiving  mail  matter  thus  directed. 

TNJIJNGTION  issued  below.     The  head-note  states  the  facts. 


1 


Geo.  E.  McCaughan,  for  appellants. 
Cummins  d  Wright,  for  appellees. 
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SsBYSBS,  J.  I.  Goansel  practically  agree  that  ther good- will  of  a 
partnership  in  a  settlement  of  the  account  between  a  retiring  part^ 
ner  and  one  who  continues  the  business  may  constitute  a  valuable! 
asset,  which  must  be  accounted  for.  The  authorities^  without 
exception,  so  hold.  But  there  is  a  contention  between  counsel  as 
to  whether  the  good- will  of  the  firm  of  G.  W.  Dorr  &  Co.  passed 
by  the  assignment  to  the  assignees,  and  by  the  sale  to  the  plaintiff, 
and  if  he  does,  it  is  contended  by  the  appellant  that  the  plaintiff 
did  not  obtain  for  all  time  the  right  to  the  exclusive  use  of  the  name 
of  C.  W.  Dorr  &  Co.,  as  against  C.  W.  Dorr.  It  is  conceded  by 
counsel  for  the  appellee  that  the  plaintiff  did  not,  by  its  purchase^ 
obtain  any  exclusive  right  to  the  business  in  which  it  is  engaged. 
It  is  also  conceded  that  C.  W.  Dorr  had  a  perfect  right  to  engage 
in  such  business,  but  it  is  insisted  that  he  cannot  use  the  name  c4 
C.  W.  Dorr  A  Co. 

'  Qiving  to  the  petition  a  fair,  and  in  fact  a  liberal  construction 
in  favor  of  the  plaintiff,  it  cannot,  we  think,  be  said  that  '*'  C.  W.' 
Dorr  ft  Co.''  constituted  a  trade-mark  which  the  plaintiff  purchased^ 
The  most  that  can  be  said  is  that  the  firm  of  C.  W.  Dorr  &  Co: 
had  an  extensive  business  reputation,  and  accumulated  a  large  stock- 
of  goods,  and  this  stock  of  goods  and  the  good-will  of  the  business; 
it  will  be  conceded,  the  plaintiff  purchased.  But  the  firm  had  no 
trade-mark,  nor  is  it  stated  that  the  house  or  place  of  business  was 
advertised  and  known  by  any  distinctive  name;  and  if  the  peti- 
tion can  be  so  construed,  it  appears  from  the  record  that  such  place 
of  business  was  not  obtained  by  the  purchase  from  the  assignee.' 
This  fact  distinguishes  this  case  from  Hudson  y.  Osborne,  39  Law 
J.  Gh.  (N.  6.)  79.  In  the  cited  case  the  bankrupt  had  a  place  of 
business  designated  and  known  as  '*  Osborne  House, -'  of  which  th^ 
plaintiff  became  the  owner,  in  pursuance  of  proceedings  in  bank- 
ruptcy against  the  defendant,  whose  name  was  Osborne,  and  he  was 
enjoined  from  designating  his  place  of  business  after  his  discharge  as 
**  Osborne  House."  In  Cro/t  v.  Day,  7  Beav.  84,  it  is  said  that  each 
case  of  this  character  must  depend  upon  its  peculiar  circumstances  of 
which  there  may  be  a  great  variety.  The  clearly  distinguishing 
feature  of  this  case  from  the  most  of  the  authorities  to  which  our 
attention  has  been  directed,  is  that  the  plaintiff  has  not  adopted, 
conceding  it  had  the  right  to  do  so,  the  name  of  ^'  C.  W.  Dorr  & 
Go.''  At  most,  it  only  claims  to  be  the  successor  of  C.  W.  Dorr  & 
€o.,  and  the  right  to  use  the  labels,  bags,  etc.,  which  it  purchased. 
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It  may  be  that  its  claim  in  this  respect  is  well  fonnded,  but  it  does^ 
not  necessarily  follow  that  it  can  prevent  the  defendant  from  nsing^ 
that  name  when  the  plaintiff  has  not  at  any  time  transacted  busi- 
ness in  such  name.  It  certainly,  by  its  purchase,  did  not  acquire 
any  right  to  the  name  of  '^  C.  W.  Dorr/'  nor  did  it  acquire  hia 
business  knowledge  and  experience. 

C.  W.  Dorr  clearly  has  the  right  to  go  into  business  in  his  own 
name,  and  we  cannot  see  why  he  cannot  do  so  under  the  name  of 
G.  W.  Dorr  &  Co.,  unless  in  so  doing  he  misleads  the  public  or  en- 
croaches on  the  rights  of  the  plaintiff.  The  mere  fact  that  the 
latter  claims  to  be  the  successor  of  a  firm  of  the  same  name  should 
not,  it  seems  to  us,  deprive  the  plaintiff  of  such  right.  There  is  an- 
other circumstance  entitled  to  weight.  Seeds  and  plants  are  grown, 
and  ordinarily  produced  from  year  to  year.  Peculiar  skill  in  culti- 
vation may  increase  the  quantity  of  the  former  and  the  thriftiness 
of  the  latter.  Whether  the  seeds  so  produced  will  grow  is  not  sa 
^absolutely  certain.  We  can  readily  see  that  it  may  require  peculiar 
knowledge  and  experience  to  tell  whether  the  seeds  will  germinate 
or  not.  Now  if  Dorr  possesses  such  knowledge,  or  if  the  public 
so  believe,  the  plaintiff  has  no  right  thereto,  and  therefore  it  has 
no  right  to  restrain  Dorr  from  availing  himself  thereof,  if  it  be  ta 
his  interest  or  advantage  to  do  so.  We  have  examined  all  the 
authorities  cited  by  counsel,  and  in  our  opinion  the  facts  in  all  of 
them  are  so  materially  different  that  they  are  not  applicable,  except 
so  far  as  general  principles  applicable  to  this  class  of  cases  are  an» 
nounced.  They  simply  indicate  the  path  which  may  be  followed 
to  advantage.  Reference  howerer  is  made  to  Burgess  t.  Burgess, 
17  Jur.  292;  Olen  <6  Hall  Manufg  Co.  v.  HaUy  61  N.  Y.  226;  B.  a» 
19  Am.  Rep.  278. 
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Cn)Iowa»541.) 
Carporaiion — contract  uUra  f>ires — utoppeL 

A  oorpoiation  organized  for  a  '*  general  freight  and  transfer  boainesB"  has  no 
power  to  become  surety  nor  to  assame  the  principal's  debt,  and  is  not  es- 
topped hy  snch  assomption,  made  bj  its  officers  without  the  aathority  of  the 
diiectois  or  stockholders.* 

ACTION  by  co-surety  for  contribution.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Cummuis  £  Wright,  for  appellant. 

Groode  £  JPhillipa,  for  appellee. 

BoTHROCK^  J.  I.  The  petition  shows  that  the  Valley  National 
Bank  and  White  Line  Transfer  Company  are  corporations  organized 
under  the  laws  of  Iowa;  that  for  the  purpose  of  securing  to  the 
Philip  Best  Brewing  Company  payment  for  such  beer  as  Leach  & 
McCullum  should  purchase  of  said  brewing  company,  said  bank  by 
its  cashier  and  said  transfer  company  by  its  secretary,  J.  0.  Perrin, 
became  sureties  for  said  Leach  &  McCullum  in  a  bond  for  tl,500 
made  to  said  brewing  company  as  obligees ;  that  subsequently  the 
said  Leach  &  McCullum  failed  in  business,  and  refused  to  pay  their 
indebtedness  to  the  brewing  company,  and  on  May  27,  1884,  exe- 
cuted their  note  to  the  said  bank  and  transfer  company,  payable  on 
demand,  and  in  consideration  of  the  payees  therein  assuming  to  pay 
tl,500  to  said  brewing  company;  that  on  May  28, 1884,  the  follow- 
ing letter  was  directed  to  and  accepted  by  the  brewing  company: 

Philip  Best  Bretoing  Company ,  Milwaukee,  Wis,: 
Dear  Sir  —  By  an  arrangement  with  Leach  &  McCullum,  and 
in  yiew  of  the  fact  that  we  were  sureties  to  you  for  them,  we  have 
assumed  tl,500  (the  measure  of  our  obligations  as  sureties)  of 
their  indebtedness  to  you. 

"  Very  respectfully,  etc., 

''W.  D.  LtJCAS,  Cashier, 

"  White  Line  Transfer  Co. 
"P.J.  Mills,  President.'' 

*See  Day  v.  J^^iral  Spring$  Buggy  Co,  (61  Mich.  14S),  5b  Am.  Hep.  852. 

Vol.  LIX  —  57 


450  IOWA. 

Liic«a  V.  White  Line  Tnuiafer  Company. 

^ — TTnr~^ — ■"      L  1 — ■— n— Trr— — M-r-gww-^nr  r— r  — r   ■    ■■    ■_■      ,        .  -      -  rh 

That  on  the  30th  day  of  September,  1884^  the  brewing  company 
made  demand  for  the  sam  of  $1,500,  and  interest,  and  plaintifl', 
after  requesting  the  transfer  company  to  pay  its  half  thereof,  and 
its  refusing  to  do  so,  paid  to  said  brewing  company,  **  on  said 
suretyship,*^  the  sum  of  $1,572.51;  that  on  the  28th  of  May,  1884, 
suit  in  attachment  was  brought  in  the  name  of  plaintiff  and  defend- 
ant, and  against  Leach  &  McOuUum,  on  the  said  note,  dated  May 
27,  1884,  and  judgment  recovered  thereon;  that  the  amount  paid 
to  the  brewing  company  exceeds  the  amount  realized  from  the 
attachment  proceedings  by  the  sum  of  $1,267.79  ;  that  the  interest 
thereon  is  $35.56,  making  a  total  of  $1,303.35  ;  that  general  exe- 
cution was  issued  in  the  judgment  against  Leaoh  &  McGullum,  and 
returned  nulla  bona.  Wherefore  the  plaintiff  claims  that  the  trans- 
fer company,  as  co-surety  in  said  bond,  should  contribute  one-half 
the  last-named  sum,  being  $651.67,  and  asks  judgment  therefor. 

The  plaintiff  attached  to  the  petition  a  copy  of  the  bond  to  the 
brewing  company,  signed  by  the  firm  and  individual  names  of 
Leach  &  McGullum,  and  also  signed:  ''W.  D.  Lucas,  Cashier, 
White  Line  Transfer  Go.  J.  0.  Perrin,  Secretary."  There  are  also 
attached  copies  of  attachment,  and  indemnifying  bonds  given  in 
the  attachment  proceedings,  signed  by  Lucas,  cashier,  and  the 
transfer  company,  as  above,  and  also  copies  of  pleadings  and  stipu- 
lations in  said  attachment  proceedings,  signed  by  attorneys  purport- 
ing to  act  for  both  the  bank  and  the  transfer  company,  who  were 
joined  as  plaintiffs  in  said  attachment  proce,edings. 

The  White  Line  Transfer  Company,  defendant,  filed  an  answer, 
stating,  in  substance,  that  the  sole  object  of  its  organization  was  to 
engage  in  the  ^*  general  freight  and  transfer  business;  **  that  it  had 
no  power  or  authority  to  become  surety  for  the  debt  of  another; 
that  the  secretary  of  said  company,  in  signing  the  name  of  the  de- 
fendant to  the  bond  given  to  the  brewing  company,  and  the  presi- 
dent of  the  company,  in  signing  the  name  of  defendant  to  the  letter 
of  May  28,  1884,  did  so  without  authority  from  the  directors  or 
stockholders  of  the  d^endant,  and  without  the  knowledge,  on  the 
pai't  of  many  of  them,  that  such  signatures  had  been  or  were  to  be 
made;  that  the  note  executed  by  Leach  and  McCuUum,  dated  May 
27,  1884,  payable  to  plaintiff  and  defendant,  was  so  taken  by  plain- 
tiff without  any  knowledge  on  the  part  of  defendant's  oflGLcers  or 
stockholders  until  some  time  after  said  note  was  in  the  possession 
of  the  plaintiff^  and  that  the  attachment  suit  and  proceedings 
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based  on  said  note  were  commenced  and  carried  on  without  the 
knowledge  of  a  large  number  of  defendant's  stockholders,  who  had 
a  large  share  of  the  stock.  The  answer  farther  states  that  the  com- 
pany ncTer  received,  directly  or  indirectly,  any  thing  for  signing 
said  bond  or  letter,  or  on  acconnt  of  said  attachment  proceedings; 
that  neither  itself  nor  its  officers  had  any  aathority  to  sign  the 
contracts,  or  do  the  acts  alleged  in  plaintiff's  petition;  and  that 
said  contracts  were  and  are  ultra  vires.  To  the  answer  was  attached 
a  copy  of  defendant's  articles  of  incorporation,  in  which  appears  the 
following  article:  "  (3)  Object.  Said  corporation  shall  have  power 
to  engage  in  the  general  freight  and  transfer  business  and  such 
other  business  as  may  not  be  inconsistent  therewith/' 

To  this  answer  the  plaintiff  filed  a  demurrer,  on  the  grounds  that 
by  reason  of  the  matters  set  out  in  the  petition,  and  exhibits 
thereto,  and  by  reason  of  the  taking  of  said  note  in  favor  of  plain- 
tiff and  defendant,  and  the  proceedings  therein,  as  set  forth,  de- 
fendant was  estopped  from  setting  up  the  plea  of  ultra  vires,  and 
that  the  fact  that  some  of  the  stockholders  did  not  know  of  the 
proceedings  would  not  relieve  the  defendant  from  liability. 

P.  J.  Mills  and  J.  0.  Perrin  being  made  parties  defendant,  each 
demurred  to  the  petition  on  the  ground  that  on  the  face  of  the  peti- 
tion itself  it  appeared  that  they  had  not  signed  any  of  the  obliga- 
tions as  individuals,  and  that  the  petition  itself  made  no  personal 
claim  against  them. 

The  court  below  sustained  the  demurrer  to  the  answer,  and  ren- 
dered judgment  in  favor  of  plaintiff,  on  default  for  want  of  answer, 
for  the  sum  of  $628.02,  and  interest.  From  this  ruling  and  judg- 
ment the  defendant  appeals.  The  court  also  sustained  the  demur- 
rers of  J.  0.  Perrin  and  P.  J.  Mills,  and  from  this  ruling  the  plain- 
tiff appeals. 

As  to  the  last  ruling,  we  think  the  Circuit  Court  should  be  sus- 
tained, as  the  petition  does  not  state,  nor  attempt  to  state,  a  cause 
of  action  against  Perrin  and  Mills  as  individuals. 

II.  The  principal  question  involved  in  the  appeal  is  the  ruling 
on  the  demurrer  interposed  by  plaintiff  against  defendant's  answer. 
It  is  true,  the  demurrer  seems  to  be  based  on  the  idea  solely,  that 
by  the  conduct  of  the  defendant  subsequent  to  signing  the  original 
bond,  it  has  estopped  itself  from  setting  up  the  plea  of  want  of  power 
or  authority  to  sign  the  bond.  The  two  following  propositions  are 
proper  to  be  considered:    1.  Had  the  officers  of  the  defendant  power 
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to  bind  the  corporation  by  placing  its  name  on  the  bond  in  question? 
2.  If  they  had  no  such  power^  has  the  corporation,  or  its  officers, 
so  acted  in  relation  thereto  subsequently  as  to  prevent  or  estop  the 
corporation  from  now  setting  up  the  plea  of  want  of  power? 

The  corporation  defendant  is  acting  under  the  general  incorpo* 
ration  laws  of  the  State,  and  from  the  provisions  of  its  articles  and 
the  statute  it  derives  its  power.  A  corporation  exists  and  exercises 
its  franchise  only  by  virtue  of  a  grant  from  the  legislative  power. 
The  granting  and  acceptance  of  a  charter  in  the  case  of  private  cor- 
porations for  pecuniary  prolSt  are  based  on  the  theory  that  the  pros- 
ecution of  the  business  proposed  will  be  a  benefit  to  the  public, 
and  that  the  investment  of  capital  therein  will  result  in  pecuniary 
profit  to  the  stockholders,  and  that  it  is  an  undertaking,  on  the  part 
of  the  corporation  and  all  of  its  stockholders,  that  in  consideration 
of  the  grant  of  power,  the  capital  shall  be  used  for  the  prosecution 
of  the  purpose  named  in  the  charter,  and  no  other.  There  is  also 
an  undertaking  on  the  part  of  the  corporation  with  each  stockholder 
that  the  capital  he  invests  shall  be  put  to  no  other  use,  and  subject 
to  no  other  hazard,  than  that  contemplated  by  the  powers  expressed 
in  the  charter,  and  that  those  things  which  are  within  the  scope  or 
object  of  the  corporation  shall  be  done  in  the  manner  pointed  out 
in  the  charter  and  the  laws  governing  its  action.  But  corporations 
and  their  officers  do  not  always  keep  within  their  powers,  and  the 
application  of  the  doctrine  of  ultra  vires  is  often  attended  with  very 
perplexing  questions.  By  the  application  of  a  few  plain  rules  how- 
ever we  may  readily  reach  the  proper  answer  to  the  question  involved 
in  the  case. 

1.  Every  person  dealing  with  a  corporation  is  charged  with  knowl- 
edge of  its  powers  as  set  out  in  its  recorded  articles  of  incorporation. 

2.  Where  a  corporation  exercises  powers  not  given  by  its  charter, 
it  violates  the  law  of  its  organization,  and  maybe  proceeded  against 
by  the  State,  through  its  attorney-general,  as  provided  by  the  statute, 
and  the  unanimous  consent  of  all  the  stockholders  cannot,  make 
illegal  acts  valid.     The  State  has  the  right  to  interfere  in  such  case. 

3.  Whei*e  a  third  party  makes  witb  the  officers  of  a  corporation 
an  illegal  contract  beyond  the  powers  of  the  corporation,  as  shown 
by  its  charter,  such  third  party  cannot  recover,  because  he  acts  with 
knowledge  that  the  officers  have  exceecled  their  power,  and  between 
him  and  the  corporation  or  its  stockholders  no  amonnt  of  ratifica- 
tion by  those  authorized  to  make  the  contract  will  make  it  valid. 
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4.  Where  the  officers  of  a  corporation  make  a  contract  with  third 
parties  in  regard  to  matters  apparently  within  their  corporate 
powers,  but  which  upon  the  proof  of  extrinsic  facts  (of  which  sach 
parties  had  notice),  lie  beyond  their  powers,  the  corporation  must 
be  held,  unless  it  may  avoid  liability  by  taking  timely  steps  to  pre- 
yent  loss  or  damage  to  such  third  parties;  for  in  such  cases  the  third 
party  is  innocent,  and  the  corporation  or  stockholders  less  innocent 
for  haying  selected  officers  not  worthy  of  the  trust  reposed  in  them. 

5.  This  class  of  cases  may  be  illustrated  by  that  where  the  offi- 
cer of  a  corporation,  empowered  to  build  and  operate  a  certain  line 
of  railroad,  purchase  iron  to  be  used  for  another  line,  without  the 
knowledge  of  the  vendee.  So  in  case  of  Humphrey  v.  Patrons^ 
Mercanlile  Auociation,  50  Iowa,  607,  the  debts  of  the  corporation 
were,  by  its  articles,  limited  to  a  certain  amount,  but  the  officers  of 
the  association,  in  dealing  with  Humphreys,  exceeded  that  amount 
without  his  knowledge,  or  means  of  knowledge,  and  the  corporation 
was  held.  Thompson  y.  Lambert,  44  Iowa,  239,  belongs  to  the  same 
class  of  cases,  with  the  addition  that  in  the  last  case  the  stock- 
holders, who  objected  to  what  they  termed  an  ultra  vires  contract, 
were  charged  with  knowledge  of  and  participation  in  the  act  they 
claimed  to  be  illegal,  and  were  in  no  situation  to  complain.  A 
corporation  cannot  retain  benefits  derived  from  an  ultra  vires  con-, 
tract,  and  at  the  same  time  treat  the  contract  as  entirely  void,  un- 
less perhaps  in  cases  where  the  other  party  has  assisted  willfully 
in  putting  it  beyond  the  power  of  the  corporation  to  return  what  is 
received  on  such  contract. 

6  Where  the  corporation  has  permitted  its  officers  to  engage  in 
ultra  vires  transactions,  and  in  the  prosecution  of  such  transac- 
tions the  officers  commit  a  wrong  or  tortious  act  without  the  fault 
of  the  injured  party,  the  corporation  is  estopped  from  taking  ad- 
vantage of  the  ultra  vires  character  of  the  original  undertaking. 

These  rules  do  not  coyer  all  cases,  but  are  sufficient  to  guide  us 
in  the  determination  of  the  question  of  this  case. 

The  case  of  BissellY.  Michigan  Southern  A  N.  L  R.  Co.y  22  N.  T. 
258,  is  relied  upon  by  appellee  as  authority  for  holding  corporations 
on  ultra  vires  contracts.  It  is  true  that  the  opinion  of  Gomstock, 
J.,  in  that  case,  appears  not  to  be  in  accord  with  the  well-established 
doctrine  of  ultra  vires  as  applied  to  corporations,  but  he  says  (page 
275):  ''  I  do  not  deny  the  validity  of  this  excuse  in  many  cases,  I 
may  say  in  all  cases  where  it  can  be  received  without  doing  great 
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injustice  to  others.  If  the  person  dealing  with  a  corporation  knows 
of  the  wrong  done  or  contemplated,  and  he  cannot  show  the  ac- 
quiescence of  the  shareholder,  he  ought  not  to  complain  if  he  can- 
not enforce  the  contract.  Aside  from  the  law  of  corporations, 
agreements  which  involve  or  propose  a  violation  of  trust  will  not 
be  enforced  by  the  courts  where  no  greater  equities  demand  it.''  In 
that  case  the  defendants  had  constructed  a  railroad  not  authorized 
by  their  charter,  and  for  some  years  had  been  operating  the  same, 
and  made  a  contract  to  carry  plaintiff  over  the  road.  He  was  in- 
jured in  a  collision  occasioned  by  the  negligence  of  defendants' 
employees.  The  plaintiff's  cause  of  action  did  not  arise  out  of  the 
ultra  vires  contract  to  carry  him,  but  out  of  the  wrong  done  on  the 
way,  and  to  which  wrong  he  was  not  a  contributing  party.  This 
view  is  consistent  with  the  sixth  proposition  above,  and  is  the  one 
in  which  Sheldon,  J.,  sustained  the  right  of  recovery  in  a  very 
able  opinion  in  the  same  case,  and  certainly  in  line  with  well-estab- 
lished authorities,  and  in  support  of  the  doctrine  of  ultra  vires* 
None  of  the  other  judges  sustained  the  views  of  Ookstogk,  J.,  but 
all,  except  Dbnio,  J.,  sustained  the  right  of  recovery.  A  different 
question  would  have  been  presented  in  that  case  if  the  plaintiff 
had  sued  to  recover  for  failure  of  defendants  to  transport  him 
according  to  agreement. 

In  the  case  now  before  us  the  plaintiff  seeks  to  recover  contribu- 
tion from  the  corporation  as  co-surety  on  the  bond  of  the  brewing 
company,  and  claims  (1)  that  the  contract  of  suretyship  was  within 
the  defendant's  corporate  powers,  and  (2)  that  if  it  were  not 
within  defendant's  corporate  powers,  it  has  so  acted  on  the  con- 
tract as  to  now  estop  it  fi-om  pleading  ultra  vires.  It  is  claimed 
that  the  language  of  the  articles  of  incorporation,  defining  its  busi- 
ness to  be  ^'  the  general  freight  and  transfer  business,  and  such 
other  business  as  may  not  be  inconsistent  therewith,"  is  of  such  a 
general  character  as  to  cover  almost  any  kind  of  business.  This 
position,  it  seems  to  us,  is  not  tenable,  for  the  language  itself 
implies  that  there  may  be  business  inconsistent  with  the  general 
freight  and  transfer  business.  The  name  of  the  corporation  indi- 
cated its  principal  business,  and  the  langni^e  is  equivalent  to  say- 
ing it  may  do  such  other  business  as  is  consistent  with  the  freight 
and  transfer  business.  '^  Consistent "  means  standing  together,  or 
in  agreement  with.  If  the  capital  of  the  company  is  diverted  into 
some  other  line  of  business  entirely  foreign  to  the  freight  and 
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transfer  business,  it  would  be  to  the  detriment  of,  and  therefore 
not  consistent  with  the  latter.  Bat  whatever  meaning  may  be 
attached  to  the  language  of  the  articles,  it  is  quite  certain  it  cannot 
include  tbe  contract  of  suretyship  in  question.  The  simple  act  of 
going  security  for  another  is  out  of  the  line  of  the  prosecution  of 
any  business.  It  is  a  mere  accommodation,  and  it  cannot  be 
assumed  that  the  articles  gave  the  officers  of  defendant  any  power 
to  jeopardize  its  capital  in  any  such  venture. 

*^  It  is  no  part  of  the  ordinary  business  of  commercial  corpora- 
tions, and  a  fortiori,  still  less  so  of  non-commercial  corporations, 
to  become  surety  for  others.  Under  ordinary  circumstances,  with- 
out positive  authority  in  this  behalf  in  the  grant  of  corporate 
power,  all  engagements  of  this  description  are  ultra  vires,  whether 
in  the  indirect  form  of  going  on  accommodation  bills,  or  otherwise 
becoming  liable  for  the  debts  of  others.  Green's  Brice  Ultra  Vires, 
25*^;  Madison,  etc,  Plankroad  Co,  v.  Watertown,  etc.,  Planhroad 
Co.,  7  Wis.  59. 

It  seems  to  us  clear  that  the  corporation  defendant  had  no  power 
to  make  the  contract  of  suretyship  in  question,  an3  for  the  same 
reasons,  it  is  just  as  clear  that  the  officers  of  the  corporation  had 
no  power  to  sign  the  letter  of  May  27,  purporting  to  assume  the 
payment  of  the  amount  stipulated  in  the  bond.  Both  instruments, 
so  far  as  the  defendant  was  concerned,  were  illegal  and  void,  and 
no  attempted  ratification  by  parties  having  no  power  to  niake  the 
original  contract  could  make  it  valid,  no  matter  how  often  such 
attempts  were  made.  It  is  questionable  on  the  authorities  whether 
even  the  consent  of  all  the  stockholders  could  make  the  contmct 
valid,  when  it  was  so  plainly  beyond  the  powers  granted  by  their 
corporation,  which  was  in  duty  to  the  legislative  authority,  held 
to  apply  its  capital  to  the  prosecution  of  the  business  for  which  it 
was  organized  and  for  which  it  received  the  grant  of  power.  But 
this  we  need  not  determine.  It  is  very  clear  however  on  authority 
and  on  principle,  that  there  could  not  be  a  ratification  without 
the  consent  of  all  the  stockholders. 

It  appears  from  the  record  that  the  note  sued  on  in  attachment 
proceedings,  and  the  proceedings  themselves,  were  taken  and  car- 
ried through  without  the  knowledge  or  assent  of  the  stockholders 
or  directors,  and  that  the  corporation  defendant  received  no  benefit 
therefrom,  for  whatever  was  realized  therein  was  applied  on  the 
oon tract  of  suretyship,  which  was  void  as  against  the  defendant. 
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and  was  so  applied  by  plaintiff   or  other  unauthorized  parties. 
Tracy  v.  Ouihrie  Co.  Agr^l  Soc,  47  Iowa,  27. 

It  is  further  claimed  that  the  corporation  defendant,  by  its  sig^ 
nature  to  the  bond  and  letter,  induced  the  plaintiff  to  become  liable 
on  the  bond  and  letter  also,  and  induced  plaintiff  also  to  pay  the 
amount  of  the  bond.  It  is  stated  however  in  the  petition,  that  the 
defendant  refused  to  pay  its  half,  and  it  must  be  borne  in  mind,  in^ 
view  of  what  has  preceded,  that  the  brewing  company  and  plaintiff 
were  all  the  while,  at  and  after  the  time  of  signing  the  bond, 
charged  with  notice  that  the  officers  of  the  defendant  were  not 
authorized  to  bind  the  defendant,  and  that  attempts  to  do  so  on 
their  part  were  illegal  and  void;  and  in  this  respect  defendant'a 
stockholders  are  innocent  parties,  while  the  plaintiff  is  not. 

We  are  therefore  of  the  opinion  that  the  Circuit  Court  erred  in 
sustaining  the  demurrer  to  the  answer  of  the  transfer  company,  and 
its  ruling  thereon  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stboblb  y.  Ohioago,  Milwaukee  and  St.  Paul  Railway  Com- 

PAKT. 

no  Iowa,  ABU 

MaiUr  and  terwrnt  —  canirilnUorif  nsgiigenee  —  udng  eUfeetive  maehinerjf. 

An  employee  who  naeB  implemento  or  appliances,  in  the  perfonnanoe  of  hia 
master's  work,  which  have  become  oat  of  repair  and  nnsafe,  mnst  ^ther 
make  the  necessary  repairs  himself  or  report  the  fact  to  the  employer  or  per- 
son having  charge  of  the  repair,  and  if  he  omits  to  do  so,  and  is  injured  in 
consequence,  he  cannot  recover  from  the  employer. 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Noble  d  Updegraffy  for  appellant. 

L.  Bullis,  for  appellee. 

» 

BsoKy  J.  There  was  evidence  tending  to  establish  the  following 
facts:  Plaintiff  with  another  was  employed  to  elevate  coal  to  a  plat-^ 
form  or  other  place  convenient  for  delivering  it  to  the  tenders  of 
engines.     It  was  often  necessary  for  plaintiff  and  his  co-employea 
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-working  with  hiiu  to  pass  to  and  from  the  platform  to  the  floor 
upon  which  the  coal  was  first  deposited.  Stairs  or  steps  constructed 
•of  planks  were  provided  for  the  use  of  these  men  and  others  who 
had  occasion  to  ascend  to  or  descend  from  the  platform.  While 
plaintiff  was  descending  these  stairs  at  the  time  of  the  accident, 
they  gave  way^  and  he  fell  to  the  floor  below,  receiving  the  in- 
juries which  constitute  the  cause  of  this  action.  The  accident 
resulted  from  a  defect  in  the  stairs,  caused  from  a  break  in  one  of 
the  planks  used  in  their  construction,  which  had  been  repaired, 
The  defect  could  have  been  readily  discovered  by  inspection,  if 
indeed  it  was  not  apparent  to  any  one  using  the  stairs.  There  waa 
no  ofiBcer  or  employee  of  defendant  charged  with  the  special  duty 
of  inspecting  these  stairs,  to  the  end  that  repairs  should  be  made 
when  required.  Plaintiff  and  the  man  working  with  him  were 
<M>ntinuously  employed,  either  in  the  room  where  the  stairs  were,  or 
upon  the  platform  above.  There  appear  to  have  been  no  other 
employees  of  defendant  continuously  at  work  at  the  same  place  who 
were  required  to  use  these  stairs  in  the  discharge  of  their  duty. 

II.  The  District  Court  gave  the  jury  the  following  instruction, 
introducing  the  direction  given  by  a  question,  the  answer  to  which 
announces  the  rule  of  law  recognized  by  the  court  below:  '^  Was 
it  the  plaintiff's  duty  under  his  contract  of  employment,  to  see  that 
the  stairs  in  question  were  kept  in  a  reasonably  safe  condition?'* 
**  If  you  find  from  the  evidence  that  such  was  the  plaintiff's  duty 
under  his  contract  of  employment,  the  case  is  at  an  end,  and  your 
verdict  will  be  for  the  defendant.  In  deciding  this  question  you 
will  notice  particularly  what  the  plaintiff  was  employed  to  do,  a^ 
shown  by  the  evidence,  what  duties  were  assigned  to  him.  If  he 
was  employed  to  handle  coal  at  the  coal-house,  and  nothing  was 
said  to  him  by  his  employer  in  regai*d  to  looking  after  the  safety  of 
the  coal-house,  or  the  stairs  belonging  to  the  same,  then  it  was  no1| 
a  part  of  plaintiff's  duty  to  see  that  the  stairs  were  kept  in  a  reason- 
4ibly  safe  condition.  You  will  not  construe  this  instruction  to 
mean,  that  if  plaintiff  was  not  employed  to  look  after  the  safety  of 
the  stairs,  he  was  therefore  necessarily  relieved  from  all  obligation 
to  notice  the  stairs.  Another  instruction  upon  this  point  will  show 
you  the  extent  of  his  duty  in  this  regard. 

The  instruction  referred  to  in  the  last  paragraph  of  the  foregoing 
is  as  follows:  '^  (7)  The  next  question  to  which  I  call  your  atten- 
tion is  this:  Did  the  plaintiff  use  ordinary  care,  on  his  part,  to 
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ftYoid  or  prevent  the  injuries  of  which  he  complains?  If  he  did  not, 
he  cannot  recover  any  thing.  By  ordinary  care  is  here  meant  that 
reasonable  degree  of  care  which  a  person  of  ordinary  pmdence  and 
caution  would  use  for  his  own  safety,  in  the  situation  of  the  plain* 
tiff,  and  under  circumstances  such  as  surrounded  him.  The  plain- 
tiff was  not  at  liberty,  simply  because  he  was  a  servant  not  charged 
with  the  duty  of  looking  after  the  stairs,  if  such  was  the  fact,  ta 
shut  his  eyes  to  the  condition  of  the  stairs  that  he  was  himself 
using.  He  was  required  to  use  ordinary  care,  in  the  sense  just 
defined,  in  observing  their  condition  while  using  them,  and  if 
plaintiff  knew  of  defects  in  the  stairs  which  would  indicate  co  the 
ordinary  mind  that  they  were  unsafe  for  use,  and  if  he  continued 
to  use  them  in  that  condition,  without  reporting  their  condition  to 
his  employer,  he  was  guilty  of  negligence,  and  cannot  recover.  So 
if  for  the  want  of  ordinary  care  and  observation,  he  failed  to  dis- 
cover the  unsafe  condition  of  the  stairs,  and  for  this  reason  con- 
tinued to  use  them  until  he  was  injured,  he  was  negligent,  and  can- 
not recover." 

In  the  first  of  these  instructibns  (the  fifth),  the  District  Goart 
held  that  the  plaintiff,  in  the  absence  of  express  instructions  or 
requirements,  was  charged  with  no  duty  to  look  after  the  safety  of 
the  stairs,  or  to  see  that  they  were  kept  in  a  reasonably  safe  condi- 
tion. In  our  opinion,  the  instruction,  so  far  as  it  announces  this 
rule,  is  erroneous.  A  workman  who  has  charge  of  or  uses  imple- 
ments or  appliances  in  the  performance  of  his  work  is  required  by 
the  law  to  exercise  proper  watchfulness  in  order  to  preserve  them 
in  a  condition  which  will  render  them  fit  for  the  purposes  to  which 
they  are  devoted,  and  if  they  are  exposed  to  wear  or  destruction 
from  use,  he  must  see  that  repairs  are  made,  or  if  he  may  properly 
restore  them  to  a  fit  condition  for  use,  he  must  do  it  himself.  If 
such  repairs  may  not  be  done  by  him,  he  must  make  report  of  the 
fact  to  his  employer  or  other  person  having  charge  of  the  repairs 
of  the  thing.  The  interest  of  the  employer  demands  the  recogni- 
tion of  this  rule;  and  indeed  we  think  it  is  recognized  by  all  em- 
ployers and  employees,  and  i^  discovered  instinctively  —  certainly 
by  the  exercise  of  the  common  sense  shared  by  all  men.  And 
surely,  this  duty  rests  with  greater  weight  upon  the  employee  when 
personal  danger  to  himself  or  others  follows  from  the  use  of  appli- 
ances when  out  of  repair.  The  instinct  of  self-preservation  and  ot 
humanity  not  only  reveals  the  duty,  but  prompts  to  its  faithful  dis- 
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charge.  This  most  beneficent  rule  of  the  law  extends  to  all  affairs 
of  life  wherein  the  relation  of  employer  and  employee  exists,  and 
enforces  alike  the  protection  of  property  and  of  life.  The  farmer 
who  commits  to  the  charge  of  his  employee  implements,  machinery 
and  teams  for  the  prosecution  of  his  farm  work,  the  mechanic,  the 
housekeeper,  all  rely  upon  the  rule  for  the  safety  of  their  property^ 
and  the  preservation  of  human  life.  The  facts  of  the  case  show 
that  the  stairs,  the  defects  of  which  caused  the  injury  to  plaintiff, 
were  an  appliance  frequently  used  by  him  in  the  prosecution  of  his 
work^  and  they  were  not  under  the  special  care  of  any  employee 
except  plaintiff  and  his  fellow  workman.  They  were  subject  to  the 
rule  we  haye  stated.  These  views  are  supported  by  the  following 
cases:  Lumley  v.  Cusioell,  47  Iowa,  159;  Baker  v.  Allegheny  V.  R. 
Co.y  95  Penn.  St.  211;  s.  c.^  40  Am.  Rep.  634;  Ballon  v.  Cfiicago, 
M.  a  Si.  p.  By.  Co.y  54  Wis.  257;  s.  c,  41  Am.  Rep.  31;  Mad 
River  &  L.  E.  Ry.  Co.  v.  Barber,  5  Ohio  St.  541 ;  Toledo,  W.  S 
W.  Ry.  Co.  V.  Eddy,  72  111.  138;  Chicago  <§  A.  R.  Co.  v.  Bragonier, 
119  ill.  51.  Probably  in  each  of  these  cases  the  question  of  the 
negligence  of  the  employee  was  considered  and  passed  upon  by  the 
eourt,  but  in  each  of  the  respective  opinions  the  rule  that  he  owes 
the  duty  to  inspect  the  appliance  with  which  he  works,  and  see 
that  it  is  not  out  of  order^  is  recognized. 
[Minor  points  omitted.]  Judgment  reversed. 


Auchampaugh  v.  ScHmDT. 

(70  Iowa,  644.) 

SkUuU  of  HmUatiant — principal  and  turetg. 

A  claim  barred  hy  the  statate  of  limitations  as  against  the  prindpal  debtor,  is 

barred  also  as  against  the  surety.* 

• 

ACTION  upon  a  promissory  note.     The  head-note  states  the 
point.     The  plaintiff  had  judgment  below. 

Woodward  dt  Cook,  for  appellant. 

B.  B.  Haener  and  Daniel  Smyser,  for  appellee. 

See  Coeke  ▼.  Hoffman  (5  Lea,  105),  40  Am.  Rep.  28. 
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Adaks^  «]f.  The  note  was  ezecated  to  one  Schneider,  the  plaint- 
iff's intestate.  The  fact  that  the  note  was  signed  by  the  defendant 
as  surety  was  proven  only  by  the  defendant's  wife.  An  objection 
was  raised  to  her  testimony  on  the  ground  that  she  was  an  incom- 
petent witness  to  prove  such  fact  as  against  an  administrator.  The 
•court  overruled  the  objection  and  the  evidence  was  admitted,  and 
no  question  is  now  raised  as  to  the  correctness  of  that  ruling.  If 
we  should  be  of  the  opinion  that  she  was  incompetent  and  that 
there  was  no  proper  evidence  that  the  defendant's  relation  to  the 
note  was  that  of  surety,  we  could  not  affirm  upon  that  ground  be* 
i^ause  we  do  not  know  that  the  defendant  might  not  have  introduced 
ether  evidence  upon  the  point  if  his  wife's  testimony  had  been  ex- 
cluded. 

We  come  then  to  the  question  raised  by  the  answer  and  the  ad- 
mitted evidence  of  suretyship,  and  that  is  as  to  whether  a  claim, 
which  is  barred  by  the  statute  of  limitations  as  against  the  principal 
•debtor,  is  by  reason  thereof  barred  also  as  against  a  surety.  In 
answer  to  this  question  we  have  to  say  that  we  think  it  is.  No 
4iuthority  has  been  cited  upon  either  side  which  is  directly  in  point. 
Ordinarily  we  may  presume  that  where  the  statute  has  fully  run  as 
against  the  principal,  it  would  happen  that  it  had  fully  run  as 
against  the  surety.  But  the  case  before  us  has  this  peculiarity: 
The  defendant,  when  the  note  was  executed,  resided  in  Illinois. 
Before  the  note  was  barred  by  the  statute  of  that  State  he  removed 
to  Iowa,  and  before  the  statute  of  this  State  had  fully  run  the 
•action  was  commenced.  If  then  the  defendant  were  a  principal 
debtor  the  note  would  not  be  barred  as  against  him  however  it 
might  be  as  against  Leipold.  He  must  therefore  rely  solely  upon 
the  fact  that  he  is  surety,  upon  the  note,  and  upon  the  bar  as 
against  Leipold.  Such  being  the  case  it  is  perhaps  not  surpris- 
ing that  no  authority  should  be  cited  that  is  precisely  in  point. 
It  becomes  our  duty  therefore  to  attempt  to  determine  the  case 
on  principle.  It  would  not  be  denied  that  a  surety  upon  a  note 
may  set  up  any  meritorious  defense  which  the  principal,  if 
sued,  might  set  up  in  his  own  behalf.  Now  when  the  statute  of 
limitations  has  run  as  against  the  principal,^  the  law  excuses  him 
from  setting  up  any  meritorious  defense  which  he  may  have  and 
allows  him  to  rely  upon  the  technical  defense  of  the  statute  alone. 
The  theory  is  that  he  was  not  under  obligations  to  preserve  any 
longer  the  evidence  of  his  meritorious  defense  if  he  had  any,  and 
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80  the  coart  will  not  inqaire  whether  he  had  each  defense  or  not. 
The  Btatate  has  been  yery  properly  denominated  the  statute  of  re- 
pose. As  the  surety  is  allowed  to  set  up  any  meritorious  defense- 
which  the  principal  might  hare  set  up^  we  are  not  able  to  see  why 
he  should  be  required  to  preserve  the  evidence  of  such  defense 
after  the  principal  was  not  bound  to  do  so.  Again  when  a  surety^ 
pays  a  debt,  it  is  his  right  to  look  to  the  principal  for  reimburse* 
ment.  But  a  surety  paying  a  debt  after  it  had  become  barred  as 
against  the  principal  would  be  remediless.  Now  we  do  not  think 
that  a  creditor^  by  his  own  dilatoriness,  shoald  be  allowed  to  put 
the  surety  in  such  position.  It  is  not  a  full  answer  to  say  that  a 
surety  might  have  protected  himself.  It  may  be  conceded  that  he 
might.  But  practically  sureties  often  overlook  their  obligations  if 
their  attention  is  not  called  to  them  and  we  do  not  think  that  the 
just  protection  of  the  rights  of  the  creditor  requires  that  we  should 
hold  so  strict  a  rule  agamst  them  as  that  for  which  the  plaintiff 
contends. 

It  is  said  however  that  the  defendant^  if  he  is  allowed  to  plead 
the  bar  of  the  statute  at  all  as  against  the  principal^  should  have 
averred  and  shown  that  no  judgment  in  fact  had  been  rendered 
against  the  principal.  Bat  we  think  that  we  would  be  justified  in 
assuming,  from  the  plea  made,  that  judgment  had  not  been  ran- 
dered  until  it  was  averred  and  shown  by  the  plaintiff  to  the  contrary^ 

Judgment  reversed. 


Oasbrtt  v:  Bublikoton  Plow  Oompany. 

(70  Iowa,  607.) 

OofporaHen — dM  ofineolcerU  eerporoHon  to  dirtetart  bepand  preeertbedHmU'^ 

preference. 

Where  a  debt  of  a  corporation  beyond  the  limit  prescribed  hj  its  charter  was 
held  hj  its  directors,  and  they  in  good  faith  took  a  mortgage  on  the  property 
of  the  corporation  for  secarity,  they  may  enforce  each  secarity,  even  thcngh 
they  participated  in  the  management  of  the  corporate  business  in  sach  a  way 
as  to  permit  the  accamalation  of  the  debt  beyond  the  allowed  limit,  and 
though  the  corporation  was  insolvent  when  the  mortgage  was  taken*  and 
the  mortgage  gave  them  a  preference  over  other  creditors.    (See  note,  p.  466.) 

ACTION  of  foreclosure.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 
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P.  H.  Smyth  <t  Son,  Poor  d  Baldwin,  S.  L.  Olasgow  and  J.  T. 
lllicky  for  appellants. 

J.  (7.  Power  and  Newman  d  Blake,  for  appellee. 

Beck,  J.  I.  The  questions  presented  in  this  case  arise  npon 
the  ruling  of  the  District  Court  in  sustaining  a  demurrer  to  the 
answers  of  defendant  to  plaintiff's  petition.  It  therefore  becomes 
necessary  to  state  with  particularity  the  pleadings  in  the  case,  espe- 
cially the  answers  held  upon  the  demurrer  to  present  insufficient 
defenses  to  the  action. 

The  petition  alleges  the  corporate  character  of  defendant  the 
Burlington  Plow  Company,  and  that  being  indebted  by  promis- 
sory notes  to  the  Iowa  State  Sayings  Bank  in  the  amount  of  tlO,- 
000,  to  Rubie  D.  Tuttle  and  Lauren  Tuttle  in  sums  of  $7,295.93 
and  $6,641.81,  respectively,  it  executed  to  plaintiff,  as  trustee,  a 
mortgage  upon  real  and  personal  property,  to  secure  its  indebtedness 
to  these  several  parties.  The  petition  prays  for  judgment  upon 
the  several  promissory  notes,  and  the  foreclosure  of  the  mortgage. 
The  petition  alleges  that  after  the  plow  company  executed  the 
mortgage  to  plaintiff  it  made  an  assignment  of  its  property,  for  the 
benefit  of  its  creditors,  to  Christian  Mathes,  who  is  made  a  defend- 
ant to  the  action. 

In  an  answer  and  amended  answer,  she  pleads  the  following 
matters  as  defenses: 

The  plow  company  is  indebted  to  various  creditors,  other  than 
the  persons  for  whom  plaintiff  is  trustee,  in  the  sum  of  $21,400. 
Its  capital  stock,  authorized  by  the  articles  of  incorporation,  is 
$50,000,  of  which  $25,000  was  subscribed.  Its  indebtedness  was 
limited  by  its  articles  of  incorporation  to  two-thirds  of  the  amount 
of  its  capital  stock.  At  the  time  of  the  assignment,  its  indebted* 
ness  exceeded  $50,000.  No  provision  is  made  in  the  mortgage  for 
the  application  of  the  proceeds  of  the  sale  by  the  mortgagor  of 
personal  property  covered  thereby  to  the  payment  of  the  debts 
secured,  manufactured  articles  and  material  therefor  being  covered 
by  the  mortgage,  of  which  the  company  was  to  retain  possession* 
The  promissory  note  to  the  savings  bank  was  indorsed  by  E.  D. 
Rand,  one  of  the  incorporators  and  a  director  of  the  company,  who 
is  solvent.  Rubie  D.  Tuttle,  to  whom  another  note  is  payable,  is 
one  of  the  incorporators,  and  the  wife  of  another  incorporator,  S.  8. 
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Tattle,  who  is  secietaiy  of  the  company.  The  other  note  was  exef- 
cnted  to  the  administrator  of  Laaren  Tnttle,  another  incorporator, 
and  father  of  S.  S.  Tattle.  Rand  and  S.  S.  Tattle  have  been  direct- 
ors of  the  company  since  its  organization,  and  Laaren  Tattle  was  a 
director  ap  to  the  time  of  his  death. 

The  directors,  with  knowledge  of  the  existence  or  corporate  debts 
beyond  the  limit  prescribed  by  the  articles  of  incorporation,  and 
the  insolvency  of  the  company,  and  knowing  that  the  other  credit- 
ors who  had  given  it  credit  in  ignorance  of  these  things  were  press* 
ing  their  claims,  caased  the  mortgage  in  sait  to  be  execated  in  order 
to  indemnify  themselves.  On  the  day  after  the  execution  of  the 
mortgage,  they  transferred  to  the  National  State  Bank  of  Barling- 
ton, notes  and  accoants  to  the  amoant  of  t40,000,  the  proceeds  of 
which  were  to  be  applied,  first,  in  payment  of  the  sam  of  $18,000, 
owed  by  the  company  to  that  bank,  and  the  balance  to  be  applied 
in  payment  of  the  indebtedness  secared  by  the  mortgage  in  sait. 
The  claims  thas  transferred,  and  the  property  covered  by  the  mort- 
gage, constitated  sabstantially  all  the  property  of  the  plow  com- 
pany. After  the  death  of  Laaren  Tattle,  no  person  was  chosen  to 
fill  his  place  in  the  board  of  directors  of  the  incorporation. 

The  creditors  whose  claims  were  not  secared  reposed  great  confi- 
dence in  the  business  character  and  integrity  of  the  directors, 
especially  of  Rand,  who  is  a  man  of  great  wealth.  These  directors 
concealed  the  amoant  of  indebtedness  of  the  company,  and  the 
other  creditors  having  no  knowledge  on  the  sabject,  believed  it  was 
solvent  and  therefore  gave  it  credit.  Two  of  the  directors  of  the 
company  are  the  heirs  of  Laaren  Tattle,  deceased,  and  the  con- 
sideration of  the  death  to  Rabie  D.  Tattle,  was  the  property  of  her 
husband,  one  of  the  directors.  She  and  the  administrator  of  the 
estate  of  Laaren  Tattle  had  notice  when  the  notes  were  execated 
that  the  indebtedness  of  the  incorporation  exceeded  the  limit  pre- 
scribed by  its  articles  of  incorporation.  The  money  was  obtained 
upon  the  note  to  the  Iowa  Savings  Bank,  upon  the  credit  of  the 
directors,  who  indorsed  it,  or  guaranteed  its  payment. 

Other  matters  are  alleged  in  the  answers  of  like  import  as  the 
foregoing,  tending  to  show  that  the  directors  acted  in  the  execution 
of  the  mortgage  for  their  own  protection,  which  need  not  be  here 
more  specifically  noticed.  It  is  finally  charged  that  the  execution 
of  the  mortgage,  and  the  transfer  of  the  notes  to  the  national  bank, 
being  a  disposition  of  all  the  property  of  the  plow  company. 
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amounts,  in  effect,  to  a  general  assignment  of  its  property,  with 
preferences  to  certain  of  the  creditors,  and  is  therefore  invalid. 

Plaintiff,  by  demurrer,  assailed  the  answers  of  defendants  on  the 
ground  that  no  defense  to  the  action  is  pleaded  therein. 

IL  It  will  be  observed  that  it  is  not  alleged  in  defendant's  answers 
that  either  of  the  notes  secured  by  the  mortgage  was  not  executed 
in  good  faith,  for  the  full  consideration  shown  upon  its  face;  nor  is. 
it  alleged  that  any  fraud  was  practiced  by  either  of  the  payees  in 
procuring  the  notes.  The  mortgage  is  assailed  on  the  ground  that 
the  payees  of  two  of  the  notes  were  stockholders  and  directors  in 
the  plow  company,  or  held  such  relations  to  the  directors  that  their 
rights  were  no  other  than  the  rights  held  by  the  directors. 

The  transaction,  so  far  as  it  involves  the  indebtedness  to  the  Iowa 
State  Savings  Bank,  is  questioned  upon  the  ground  that  the  directors 
of  the  company  are  indorsers  or  guarantors  upon  the  note  given 
therefor.  We  are  required  to  consider  the  rights  of  the  holders  of 
these  notes  separately.  It  may  be  assumed  for  the  purposes  of  the 
case,  that  the  notes  given  to  Rubie  D.  Tattle,  and  the  administra- 
tor of  the  estate  of  Lauren  Tuttle,  are  to  be  regarded  as  though 
they  were  given  to  and  held  by  a  director  of  the  company.  The 
case  in  this  view  presents  questions  as  to  the  rights  of  directors  of 
a  corporation  holding  its  notes  secured  by  mortgage  upon  its  prop- 
erty, which  were  given  under  the  circumstances  recited  in  defend- 
ant's answers.  As  we  have  just  stated,  the  good  faith  of  the  in* 
debtedness  of  the  corporation  is  not  brought  in  question. 

Do  the  facts  allege  in  the  answer,  that  the  holders  of  the  notes,, 
as  directors  of  the  company,  in  the  management  of  its  affairs,  con- 
tracted indebtedness  beyond  the  limit  prescribed  by  the  articles  of 
incorporation,  and  caused  the  mortgage  to  be  executed  to  secure  the 
amount  due  them,  defeat  their  security,  and  give  other  creditors  a 
right  to  share  in  the  proceeds  of  the  property  mortgaged?  We  do 
not  understand  counsel  for  defendants  to  claim  that  a  debt  of  a 
corporation  beyond  the  prescribed  limits  of  its  indebtedness  is  in- 
valid, and  if  held  by  a  director  of  the  corporation,  cannot  be  en- 
forced for  that  reason  alone.  It  may  be  that  a  director  would  be 
answerable  to  stockholders  or  others  for  negligence  or  mismanage- 
ment of  the  affairs  of  a  corporation  whereby  debts  were  pon- 
tracted  in  excess  of  the  limitation  prescribed  in  the  articles  of 
incorporation;  but  it  cannot  be  claimed  that  such  a  debt,  for  a  con- 
sideration received  by  the  corporation,  cannot  be  enforced  against 


OCTOBER  TEBM,  1886.  465 

Garrett  ▼.  Burlington  Plow  Company. 

it  May  a  director  enforce  such  a  debt?  We  nnderstand  that  be 
may  become  a  creditor  of  the  corporation,  may  advance  it  money, 
or  sell  it  property,  and  obligations  of  the  corporation  ezecnted 
therefor  may  be  enforced  by  him.  In  this  regard  he  occupies  no 
different  position  from  that  of  any  other  creditor;  and  if  the  debt 
he  holds  was  contracted  in  good  faith,  and  there  is  an  absence  of 
fraud  on  his  part,  he  may  take  security  or  payment,  though  the 
corporation  be  insolyent,  and  he  may  thereby  acquire  priority  in 
the  payment  of  his  claim. 

Counsel  for  defendants  admit  this  proposition,  with  an  exception 
in  the  case  of  the  insolvency  of  the  corporation.  They  insist  that 
the  directors  of  an  insolvent  corporation  cannot  take  from  it  secur- 
ity, by  mortgage  or  other  conveyance  creating  a  lien  upon  its  prop- 
erty, even  though  given  in  good  faith,  and  without  fraud  in  the 
transaction.  We  are  not  prepared  to  admit  this  proposition.  A 
creditor  may  accept  payment  or  security  from  an  insolvent  debtor 
free  from  any  claim  of  other  creditors.  A  corporation  may  make 
piayment  of  its  debts,  or  give  its  property  in  security  therefor,  just 
ab  a  natural  person  may  do.  If  therefore  a  director  holds  the  in- 
debtedness of  an  insolvent  corporation,  he  may  take  payment  or 
security  in  good  faith  and  honest  transaction.  Xo  reason  can  be 
given  why  a  director  who  holds  a  valid  debt  against  his  corporation 
may  not,  though  it  be  insolvent,  in  a  fair  and  honest  way,  take  its 
property  in  security.  If  the  property,  money  or  other  considera- 
tion of  the  debt,  was  fairly  used  for  the  benefit  of  the  corporation, 
was  added  to  its  assets,  or  used  in  its  business,  it  would  be  un- 
reasonable to  hold  that  the  director  is  deprived  of  rights  and 
remedies  held  by  other  creditors. 

It  is  not  shown  in  the  answer  of  defendants  that  there  was  any 
bad  faith  or  dishonest  practices  on  the  part  of  the  creditors  for  whom 
plaintiff  is  trustee,  in  becoming  creditors  of  the  plow  company,  and 
taking  security  from  it.  It  is  true  that  the  courts  will  scan  with 
care,  and  even  with  suspicion,  such  transactions,  and  demand  that 
they  be  accompanied  by  the  utmost  good  faith.  Defendant's 
answers  make  no  charge  of  bad  faith  or  fraud  in  the  creation  of 
the  debt,  or  the  execution  of  the  mortgage.  It  is  averred  that  the 
directors  unlawfully  contracted  indebtedness  of  the  corporation  in 
excess  of  the  limit  prescribed  by  its  articles  of  incorporation.  But 
this  has  nothing  to  do  with  the  directors'  claims  in  controversy. 
As  we  have  before  said,  they  may  be  liable  to  proper  parties  for  their 
Vol.  LIX  —  59 
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negligence  or  unlawful  acts,  bat  honest  contracts  made  with  them 
are  not  defeated  thereby. 

Our  Tiews  .above  expressed  are  in  harmony  with  familiar  rules  o£ 
the  law,  and  are  supported  by  the  following  decisions  of  this  court: 
Buell  V.  BuckingiMm,  16  Iowa,  284;  Fhrmers  £  Merchants*  Bank. 
Of  lAnemlle  v.  WassoHj  48  Iowa,  336;  s.  c,  30  Am.  Bep.  398; 
ffallam  v.  Indianola  Hot$l  Co.^  56  Iowa,  178.  Decisions  of  other 
courts,  which  need  not  be  cited,  are  to  the  same  effect. 

Counsel  for  defendants  cite  two  or  three  cases,  which  they  claimed 
are  in  conflict  with  our  conclusions,  the  more  important  one  be- 
ing Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  639.  This  case,  and 
the  decisions  cited  in  it,  we  think  do  not  give  support  to  oounsePs 
position. 

[Omitting  minor  points.] 

The  judgment  of  the  District  Oourt  is  affirmed. 

Judgment  a  firmed. 

Note  bt  thb  Refortbr. — See  PaH  ▼.  BtisaeU,  86  Ind.  60;  s.  c,  10  Am. 
Rep.  5,  and  note,  19;  Eayle  ▼.  P,  d  M.  B,  Oo,,  Si  N.  T.  814;  b.  c,  18  Am. 
Rep.  595. 

In  Haytoood  y,  Lincoln  Lumber  Co.,  64  Wis.  689,  cited  in  the  principal  case, 
the  coart  said:  **  The  main  qaestion  is  of  the  validity  of  the  mortgage  in  suit. 
There  was  abundant  evidence  to  justify  the  finding  of  the  Circuit  Court  that 
at  the  time  it  was  given  the  company  was  insolvent.  In  such  case  the  au- 
thorities seem  to  be  uniform  that  the  directors  and  officers  of  the  oorporatioii| 
are  trustees  of  the  creditors  and  must  manage  its  property  and  assets  with 
strict  regard  to  their  interests,  and  if  they  are  themselves  creditors  while  the 
insolvent  corporation  is  under  their  management,  they  cannot  secure  to  them- 
selves any  preference  or  advantage  over  other  creditors.  The  directors  are 
then  trustees  of  all  the  property  of  the  corporation  for  all  of  its  creditors,  and 
an  equal  distribution  must  be  made,  and  no  preference  to  any  one  of  the  cred- 
iters,  and  much  less  to  the  directors  or  trustees  as  such.  I  have  carefully  ex-, 
amined  all  the  authorities  cited  on  both  sides  touching  this  principle  and  find 
it  recognized  in  every  case.  Many  of  the  authorities  cited  by  the  learned 
counsel  of  the  appellants  as  holding  a  contrary  doctrine  state  this  doctrine  as 
fully  established,  and  cite  many  of  the  authorities  in  its  favor  cited  here  by 
the  learned  counsel  of  the  respondents,  and  cases  are  made  an  exception  only 
because  m  their  facts  this  principle  has  no  application.  It  is  reiterated  in  the 
text  of  elementary  works,  and  numerous  cases  are  cited  to  sustain  it.  Morawets 
Priv.  Corp.,  §g  570-581.  A  few  only  of  the  cases  holding  this  principle  will 
be  cited  here,  but  many  others  may  be  found  in  the  brief  of  counsel  and  else- 
where too  numerous  for  citation.  Mctrr  v.  Bank  of  Venn.,  4  Coldw.  471, 484; 
KoehUr  v.  Black  B.  Falls  Iron  Co.,  2  Black,  715;  Curran  v.  Arkanms,  15 
How.  306 ;  BirhardH  v.  K  H.  Im.  Co.,  48  N.  H.  368 ;  BradOey  v.  FanoeU,  I 
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Holmes.  488 ;  Drury  ▼.  Orou,  7  Wall.  399 ;  Pfdtu  ▼.  L,  E.  A  L.  B.  Co,,  81 
Ind.  853 ;  Got  Light  Co.  ▼.  Terrell,  L.  B.,  10  £q.  Gas.  168.  I  have  been  unable 
to  find  a  single  case,  which  in  its  facts  is  like  this,  in  which  this  doctrine  is 
even  questioned  and  was  not  strictly  applied. 

**  But  there  is  another  principle  equally  unquestionable  which  renders  the 
mortgage  in  suit  Toid.  The  directors  and  officers  made  the  mortgage,  or  di- 
lectly  caused  it  to  be  made  to  themselves.  They  occupied  a  fiduciary  relation 
to  the  corporation,  its  stockholders  and  its  creditors,  and  they  had  no  right  to 
use  such  relation  and  their  official  position  for  their  own  benefit,  to  the  injury 
of  others  in  equal  right.  This  principle  was  applied  to  the  taking  of  a  mort- 
gage by  ihe  directors  on  the  property  of  the  corporation  to  secure  their  lia- 
bility as  sureties  upon  a  note  of  the  corporation,  in  Corbett  ▼.  Woodtoard,  6 
flawy.  408,  which  is  a  strong  case ;  and  very  similar  is  the  case  of  KoMer  v. 
Bliuk  B.  FaU»  Iron  Co.,  mpra.  See  also  Morawetz  Priv.  Corp.  248;  Sople  v.  P, 
d  M.  B.  Co.,  64  N.  T.  814 ;  s.  c,  18  Am.  Bep.  595 ;  iSl  <§  N.  A.  B.  Co.  v. 
Poor,  69  Me.  277;  Butts  v.  Wood,  88  Barb.  188;  T.  d  N.  M.  B.  Co.  v.  Hudson, 
19  Eng.  L.  &  Eq.  865;  Scott  v.  Depeyster,  1  Edw.  Ch.  518;  Vsrplanek  v.  Merean- 
tUe  Ins.  Co.  1  Edw.  Ch.  85 ;  6^.  Z.  i2L  Co.  v.  Moffnay,  25  Beav.  686 ;  1  Perry 
Trusts,  §  194,  and  cases  cited.  But  it  is  really  unneoeasary  to  cite  cases  from 
abroad  when  the  same  principles  have  been  established  in  our  own  eases,  as  in 
Oookv.BerUn  W.  M.  C<».,48  Wis.  484,  and  Pideett  v.  School  District,  25  Wis. 
558. 

"  Directors,  officers  and  agents,  and  other  like  trustees,  cannot  mortgage  or 
convey  to  themselves  any  more  than  one  can  contract  with  himself.  The  idea 
that  the  same  persons  constitute  different  identities  of  themselves  by  being 
called  directors  or  officers  of  a  corporation  so  that  as  directors  or  officers,  they 
can  convey  or  mortgage  to  or  contract  with  themselves  as  private  persons,  is 
in  violation  of  common  sense.  In  re  Taylor  Orphan  Asylum,  86  Wis.  558, 
and  cases  above  cited.  See  1  Perry  Trusts,  §  207,  and  Morawetz'  Priv.  Corp., 
%  245 ;  Walworth  Co.  Bank  v.  Farmere  L.  4b  T.  Co.,  16  Wis.  629 ;  Cumber- 
land C.  A  I.  Co.  V.  Sherman,  80  Barb.  558. 

*'  It  is  unnecessary  to  decide  the  question  whether  there  was  a  quorum  of 
iisinterested  directors  that  directed  the  mortgage  to  be  given.  The  mortgage 
is  an  entirety,  and  it  makes  no  difference  how  many  persons  are  severally  in- 
terested in  its  mortgagees.  If  such  mortgagees,  as  directors,  authorized  it, 
they  authorised  an  act  in  which  they  were  all  jointly  interested.*  They  may 
not  have  been  joint  creditors,  but  they  are  joint  mortgagees,  because  the  mort- 
gage as  a  security  is  an  entirety.  Whether  in  this  view  the  mortgage  was 
never  authorized  to  be  given  by  the  president  and  secretary  of  the  company. 
by  the  company  through  its  directors,  it  may  not  be  necessary  to  decide ;  but 
it  seems  to  me  rather  illogical  to  say  that  because  there  is  a  quorum  of  direct- 
ors who  are  creditors  severally,  a  majority  of  them  may  authorize  their  claims 
to  be  secured  by  one  mortgage,  and  do  not  act  on  their  own  claims,  but  each 
one  acts  in  respect  to  the  claims  of  the  other.  If  A.,  B.  and  C.  are  several 
creditors  and  a  quorum  of  directors,  and  A.  and  B.  vote  to  give  C.  an  interest 
in  the  mortgage  to  secure  his  claim,  A.  and  C.  so  vote  as  to  the  claim  of  B.. 
and  B.  and  C.  as  to  the  claim  of  A. ,  do  they  not  vote  for  themsel ve.<i  in  respe'^t 
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to  one  mortgage?  This  woald  be  an  ingenioas  and  convenient  ooUn^on  to 
▼ote  to  themselves  all  the  property  of  the  corporation  at  almost  anj  time  od 
the  ground  that  the  majority  so  voting  is  disinterested  and  impartial. 

*'  But  it  is  very  clear  to  us  that  the  mortgage  is  void  in  view  of  the  above 
principles,  and  that  disposes  of  the  action  of  foreclosure." 

In  European,  etc,,  Ry,  Co,  v.  Poor,  59  Me.  277,  the  principles  governing  this 
subject  are  so  well  stated  by  Cliief  Justice  Appleton,  and  so  many  of  the  cases 
reviewed,  that  we  subjoin  the  opinion  entire : 

"A  trustee  is  one  in  whom  property  is  vested  in  trust  for  others.  Eveij 
person  is  to  be  deemed  a  trustee  to  whom  the  business  and  interests  of  others 
are  confided,  and  to  whom  the  management  of  their  affairs  is  intrusted.  The 
general  rule  is  that  a  trustee,  so  far  as  the  trust  extends,  can  never  become  a 
purchaser  of  the  property  embraced  within  the  trust  save  with  the  consent  of 
all  parties  Interested.  The  underlying  principle  is  that  no  man  can  serve  two 
masters.  He  who  is  acting  for  others  cannot  be  permitted  to  act  adversely  to 
his  principals.  The  agent  to  sell  cannot  become  a  purchaser  of  that  which  he 
is  the  agent  to  sell,  for  his  position  as  selling  agent  is  adverse  to  and  incon- 
sistent with  that  of  a  purchaser.  So  the  agent  to  purchase  cannot  at  the 
same  time  occupy  the  position  of  a  seller.  It  is  not  that  in  particular  instances 
the  sale  or  the  purchase  may  not  be  reasonable.  But  to  avoid  temptation  the 
agent  to  sell  is  disqualified  from  purchasing  and  the  agent  to  purchase  from 
selling.  In  all  such  contracts  the  sales  or  the  purchases  may  be  set  aside  by 
him  for  whom  such  agent  is  acting.  The  eettui  qtte  tnut  may  confirm  all  such 
sales  or  purchases  if  he  deems  it  for  his  interest.  The  affirmance  or  disaffirm- 
ance rests  with  him  and  the  trustee  when  buying  trust  property  from  or  sell- 
ing it  to  himself,  must  assume  the  risk  of  having  his  contracts  set  aside,  if  the 
cestui  que  trust  is  dissatisfied  with  his  action. 

"The  rule  of  equity  is  liberal,  embracing  within  its  purview  all  fidudaiy 
relations,  as  tldose  of  principal  and  agent,  attorney  and  client,  solicitors,  execu- 
tors, guardians,  etc. 

"The  president  and  directors  of  a  corporation  must  be  held  as  occupying  a 
fiduciary  relation  to  the  stockholders  for  and  in  behalf  of  whom  they  act. 
*The  relation  between  the  directors  of  a  corporation  and  its  stockholders,' 
observes  Johnson,  J.,  in  Butts  v.  Woody  88  Barb.  188,  '  is  that  of  trustee  and 
cestui  que  trust*  '  The  directors,'  remarks  Romiixy,  M.  B.,  in  the  York  db 
Midland  BaUway  Co.  v.  Hudson,  19  Eng.  L.  &  Eq.  866,  '  are  persons  selected 
to  manage  the  business  of  the  company  for  the  benefit  of  the  shareholders. 
It  is  an  office  of  trust,  which  if  they  undertake  it  is  their  duty  to  perform 
fully  and  entirely.'  Persons,  who  become  directors  and  managers  of  a  cor- 
poration place  themselves  in  the  situation  of  trustees;  and  the  relation  of 
trustees  and  cestuis  que  trust  is  thereby  created  between  them  and  the  stock- 
holders. Scott  V.  Depeyster,  1  Edw.  Ch.  518;  Verplanek  v.  Mercantile  Ins.  Co., 
1  Edw.  Ch.  85.  All  acts  done  by  the  directors  officially  should  be  for  the  in- 
terests of  the  ceetuis  que  trust.  Holding  a  fiduciary  relation  they  cannot  be 
permitted  to  acquire  interests  adverse  to  such  relation. 

"  The  bill  alleges  that  *  at  a  meeting  of  the  directors  of  said  company  (the 
E  &  N.  A.  Railway  Co.),  holden  on  the  25th  day  of  August,  1865,  a  contract 


OCTOBEB  TERM,  1886.  469 

— 

Garrett  ▼.  Barlington  Plow  CompAny. 

preyionslj  made  between  said  company  and  a  certain  firm  under  the  name  of 
Pierce  &  Blaisdell,  and  signed  by  said  defendant,  as  president  of  said  company, 
and  by  said  Pierce  &  Blaisdell,  for  tlie  construction  df  said  railroad,  was  approred, 
adopted  and  confirmed.  The  said  Pierce  &  Blaisdell  did  proceed  under  said 
contract  in  the  construction  of  said  rsUroad  and  received  large  sums  of  money 
under  the  same  contract,'  and  '  that  there  was  an  agreement  between  said  de- 
fendant while  he  was  president  and  director  as  aforesaid,  and  said  firm  of  Pierce 
&  Blaisdell,  or  one  of  the  members  of  said  firm,  that  said  defendant  should 
receive  a  large  sum  of  money  for  or  on  account  of  said  contract,  or  a  part  of 
the  profits  which  might  be  received  by  said  Pierce  &  Blaisdell  under  and  by 
their  performance  of  said  contract,  for  the  construction  of  said  railroad*' 

"  To  this  portion  of  the  bill  the  defendant  has  demurred,  thereby  admitting, 
for  the  purposes  of  the  present  argument,  his  interest  in  the  contract  of  Pierce 
&  Blidsdell  with  the  corporation  of  which  he  was  president  and  a  director, 
made  when  he  was  acting  as  such  and  in  the  profits  of  which  he  was  a  partici- 
pant while  holding  those  positions. 

"  As  the  agent  to  sell  cannot  purchase  what  he  is  to  sell,  nor  the  agent  to 
purchase  buy  of  himself,  so  the  agent  to  contract  cannot  as  agent  contract  with 
himself  as  principal.  The  interests  of  the  parties  to  a  contract,  whether  of 
purchase,  a  sale,  or  for  work  or  labor,  are  adverse  and  inconsistent  with  each 
other.  It  is  the  duty  of  the  directors  of  a  corporation  to  act  for  the  best  inter- 
ests of  such  corporation.  If  a  director  be  a  party  to  a  contract  entered  into 
with  himself,  his  duty  as  an  officer  is  in  conflict  with  his  interests  as  an  indi- 
vidual. This  is  equally  so,  whether  he  enters  into  the  contract  in  its  incep- 
tion or  subsequently  acquires  an  interest  in  it.  If  he  enters  originally  into  the 
contract  as  director  with  himself  as  a  party,  it  is  not  difficult  to  perceive  who 
would  have  an  advantage  in  the  bargain.  If  he  subsequently  becomes  a 
partner  he  places  himself  in  a  position,  in  which,  when  any  questions  arise  as 
to  its  performance  his  interest  as  a  party  to  the  contract  conflicts  with  his  duty 
as  an  officer.  The  general  rule  is,  that  directors  cannot  legitimately  acquire 
an  interest  adverse  to  the  corporation,  and  that  if  they  purchase  any  claim 
agunst  the  company  it  is  in  trust  for  the  company. 

"  In  QrtaJt  Lttxemburgh  Ry,  Co.  v.  Magenay,  25  Beav.  686,  the  master  of  the 
rolls  says:  '  I  have,  upon  various  occasions,  stated  what  I  considered  to  be  the 
duties  and  functions  of  a  director  of  a  joint-stock  company.  He  is,  in  point 
of  fact,  not  merely  a  director,  but  he  also  fills  the  character  of  a  trustee  for 
the  shareholders,  and  he  is,  in  regard  to  all  matters  entered  into  in  their  be- 
half, to  be  treated  as  an  agent;  therefore  there  attaches  to  a  director,  for  the 
benefit  of  the  shareholders,  all  the  liabilities  and  duties  which  attach  to  a  trus- 
tee or  agent.  Accordingly,  if  a  director  enters  into  a  contract  for  the  com- 
pany, he  cannot  personally  derive  any  benefit  from  it.  I  accordingly  held,  in 
the  case  of  MUUand  Ry.  Co.  v.  Hudion,  that  the  defendant,  as  director  and 
trustee,  was  bound  to  give  to  the  company  the  benefit  of  a  large  contract, 
entered  into  by  him  for  iron,  which  had  been  used  on  the  railroad,  and  to  ren- 
der to  them  the  pecuniary  advantage  which  he  had  derived  from  it.  *  *  * 
If  as  in  the  case  of  North  Midland  Ry.  Co,  v.  Hudton,  a  director  of  a  railway 
company  enter  into  a  contract  for  the  purchase  of  a  large  quantity  of  iron  in 
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the  shape  of  nils,  bat  before  it  is  wanted  and  before  it  has  been  actually 
delivered  (for  it  took  some  time  in  that  case  to  perform  the  contract  with  the 
iron-master),  the  price  of  iron  should  happen  to  rise,  the  tmstee  is  not  at 
liberty  to  pat  into  his  pocket  the  difference  between  the  market  price  of  the 
iron  when  delivered  and  that  at  which  it  was  pnrchased.  He  cannot  sell  it 
again  to  the  company  as  if  it  were  his  own  property.  The  whole  benefit  mosit 
go  to  the  shareholders  and  not  to  the  director.' 

"  In  Benton  v.  Heaih&m,  1  Y.  &  Coll.  836,  the  defendant,  being  director  of 
a  joint  stock  company,  established  for  the  building,  purchasing,  hiring  and 
employment  of  steam  vessels,  purchases  a  vessel  for  £1,840,  and  after  sells  it 
to  the  company  as  from  a  stranger,  for  £1,000,  charging  the  company  with 
commission  at  £1  per  cent,  the  brokers  earnest-money  and  the  expenses  of  a 
bill  of  sale  to  himself,  there  being  but  one  bill  of  sale.  It  was  held  that  such 
a  transaction  could  not  stand  in  equity. 

« In  FUnt  d  R.  Co,  v.  Dewy,  14  Mich.  '477.  it  appeared  that  the  defendant, 
the  secretary,  and  another  director  had  been  appointed  a  committee  by  the  com- 
pany for  building  and  equipping  the  road.  The  committee  entered  into  a  pre- 
liminary contract  with  a  certain  party  and  on  the  same  day  that  party  assigned 
to  the  defendant  secretary  three-eighths  of  said  agreement  and  four-tenths  of 
a  contract  to  be  thereafter  entered  into ;  also  providing  that  they  should  be  at 
three-eighths  the  expense  of  negotiating  the  bonds  of  the  company,  which 
were  to  be  received  by  the  contractor.  In  a  suit  by  the  complainant  to  compel 
the  delivery  of  said  bonds,  it  was  held  that  the  transaction  under  which  the 
defendant  claimed  was  clearly  fraudulent  and  void  as  against  the  complainant; 
that  it  was  his  duty  (with  the  other  members  of  the  committee)  in  letting 
the  contract  to  use  his  best  efforts  and  judgment  to  secure  the  best  terms  he 
could  for  the  company ;  but  in  joining  with  the  contractor  in  taking  this  very 
contract,  which  they  were  employed  to  let,  it  became  his  interest  to  let  the 
Contract  at  the  highest  price.  *It  is  possible,'  observes  Christiahct,  J., 
that  there  may  have  been  no  actual  fraud,  and  that  the  contract  would  not 
have  been  let  on  better  terms  ;  but  the  principle  of  law  applicable  to  such  a 
contract  renders  it  immaterial,  under  the  circumstances  of  the  case,  whether 
there  has  l)een  any  fraud  in  fact,  or  any  injury  to  the  company.  Fidelity  in 
the  agent  is  what  is  aimed  at,  and  as  a  means  of  securing  it,  the  law  will  not 
permit  the  agent  to  place  himself  in  a  situation  in  which  he  may  be  tempted 
by  his  own  private  interest  to  disregard  that  of  his  principal.  And  if  such 
contracts  were  to  stand  until  shown  to  be  fraudulent  and  corrupt,  the  result, 
as  a  general  rule,  would  be  that  they  must  be  enforced  in  spite  of  fraud  and 
corruption.*  'The  general  rule  of  law,'  observes  Watnb,  J.,  in  Mlchaud  v, 
Oirod,  4  How.  555,  '  stands  upon  our  great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which  ordinarily  excite  a  conflict  between  self- 
interest  and  integrity.  It  restrains  all  agents,  public  and  private.'  To  give 
effect  to  these  views  in  England  it  is  provided  by  the  Companies  Clause  Con- 
solidation Act,  8  and  0  Vict.,  chap.  16,  that  no  person  interested  in  a  contract 
with  the  company  shall  be  a  director;  and  if  any  director,  subsequent  to  his 
election,  shall  become  concerned  in  any  contract,  the  office  of  director  shall 
become  vacant,  and  he  shall  cease  to  act  as  such.*' 
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In  the Kaehler  case,  above  cited,  the  court  said:  "In  executing  this  mori- 
Ijage,  and  thereby  securing  to  thi^inselTes  advantages  which  were  not  common 
to  all  the  stockholders,  they  Ve^  guilty  of  an'linauthorixed  act,  and  violated 
a  plain  principle  of  equity  applicable  to  trustees." 

Morawets  Priv.  Corp.»  §  617,  saxs:. ''  The  directors  of  a  corporation  have  no 
authority  to  bind  the  company  to  any  contract  made  with  themselves  p  ^rsonally. " 

Both  OB  the  ground  of  preference  over  other  creditors  and  the  ground  of 
agencjf^  we  regttrd  ifip  principal  case  aii  ci^i^  qne8ti{ohab|e,  [ inj  prindp^,  while 
thean^lDtities'alloye'citedseitolnfeeondlablewitliii!       '  ' 
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Saukdbas  v.  Rbillt, 
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PofrtnerMp  ^judgment  on  JoM  obUgaUan  of  att  pariMn    righU  oforedUon, 

On  a  Judgment  against  all  the  members  of  a  firm  upon  a  joint  obligation,  not 
an  indebtednees  of  the  firm,  the  property  of  the  firm  may  be  levied  on  and 
sold,  and  the.  purchaser  will  acquire  absolute  title  as  against  subsequent 
creditors  of  the  firm,  although  it  may  be  insolvent. 

ACTION  for  a  false  return  of  execution.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Henry  Thompson,  for  appellant. 

George  H.  Forster,  for  respondents. 

Earl,  J.  This  action  was  brought  by  the  plaintiffs  against  the 
def endanty  late  sheriff  of  the  city  and  county  of  New  York,  to  recorer 
damages  against  him  for  making  a  false  return  to  an  execution  issued 
upon  a  judgment  recovered  by  the  plaintiffs  against  William  T.  Tooker 
and  Thomas  J.  Irwin,  who  were  partners  under  the  firm  name  of 
Tooker  &  Irwin.  The  action  was  put  at  issue  by  the  answer  of  the 
defendant  and  brought  to  trial  at  a  Circuit  Court,  and  the  trial  judge, 
after  the  close  of  the  evidence,  directed  a  verdict  for  the  plaintiffs. 
The  defendant  appealed  from  the  judgment  entered  upon  that  ver- 
dict to  the  General  Term  and  from  affirmance  there  to  this  court 
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The  material  facts  are  as  follows:  In  January  and  February, 
•1879,  William  T.  Tooker  and  Thomas  J.  Irwin  were  partners  un- 
der the  firm  name  of  Tooker  &  Irwin,  carrying  on  business  in  the 
'City  of  New  York.  At  the  same  time  Tooker  ft  Irwin,  together 
with  Julius  A.  Oandee  and  Daniel  Webster  Arnold,  were  partners 
nnder  the  firm  name  of  Tooker,  Arnold  &  Co.,  also  carrying  on 
business  in  the  city  of  New  York.  In  the  latter  firm  Arnold's 
Bhare  was  three-twelfths,  Candee's  share  four-twelfths  and  Tooker 
and  Irwin^s  share,  jointly,  five-twelfths.  On  the  16th  day  of  Jan- 
uary, 1879,  these  plaintiffs  recovered  a  judgment  against  Tooker  ft 
Irwin  for  upward  of  $800,  and  early  on  the  next  day  they  issued 
and  placed  in  the  hands  of  the  sheriff  an  execution  on  that  judgment. 
Later  on  the  same  day  Jane  Irwin  issued  an  execution  to  the  sheriff 
on  a  judgment  recovered  by  her  for  upward  of  $7,000  against  the 
firm  of  Tooker,  Arnold  ft  Co.  The  sheriff,  under  these  executions, 
levied  on  the  personal  property  of  Tooker  ft  Irwin  and  advertised 
the  same  for  sale.  These  plaintiffs. then  having  a  further  claim  for 
goods  sold  to  the  firm  of  Tooker  ft  Irwin,  which  was  not  then  in 
judgment,  gave. notice  to  the  sheriff  on  January  twenty-third  that 
as  creditors  of  the  firm  of  Tooker  ft  Irwin,  they  claimed  the  appli- 
cation of  the  firm  property  to  the  payment  of  the  firm  debts,  and 
they  forbade  any  sale  of  the  assets  of  the  firm  under  the  execution 
issued  by  Jane  Irwin  on  her  judgment  against  Tooker,  Arnold  ft 
Co.  On  February  seventh  the  sheriff,  after  selling  enough  of  the 
firm  property  to  satisfy  the  executions  then  in  his  hands  against 
the  firm  of  Tooker  ft  Irwin,  proceeded  to  sell  the  balance  of  the 
property  on  the  execution  in  his  hands  in  favor  of  Jane  Irwin.  In 
making  that  part  of  the  sale  he  announced  that  he  sold  the  right, 
title  and  interest  of  Tooker  ft  Irwin,  or  either  of  them,  in  the 
property.  On  the  17th  day  of  February,  1879,  the  plaintiff  recov- 
ered judgment  against  the  firm  of  Tooker  ft  Irwin  on  their  second 
claim  against  that  firm,  which  was  duly  docketed  and  execution 
thereon  issued  on  the  same  day  to  the  sheriff.  At  the  same  time 
their  attorney  wrote  to  the  sheriff  that  they  required  him,  under 
that  execution,  to  levy  on  any  of  the  assets  of  the  firm  of  Tooker 
ft  Irwin  of  which  he  had  only  sold  the  interest  of  William  T. 
Tooker,  individually,  and  Thomas  J.  Irwin,  individually,  under  the 
execution  issued  by  Jane  Irwin,  and  that  if  he  had  sold  under  the 
execution  issued  to  him  by  Jane  Irwin  any  of  the  assets  of  the  firm, 
notwithstanding  the  notice  which  the  plaintiffs  had  given  him. 
Vol.  LIX  —  60 
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then  they  required  him  to  apply  the  proceeds  of  each  sale  to  their 
execution.  That  execution  he  returned  unsatisfied,  and  that  is  the 
.return  which  the  plaintifiFs  complained  of  as  false. 

The  property  sold  on  the  execution  issued  by  Jane  Irwin,  or  some 
of  it,  was  still  accessible  to  the  defendant  and  ample  to  satisfy  the 
plaintiffs'  last  execution  if  the  defendant  had  the  right  and  was 
:bound  to  seize  it  notwithstanding  the  prior  sale. 

The  claim  of  the  plaintiffs,  which  has  been  sustained  by  the  court 
below,  is  that  the  sale  upon  the  execution  issued  upon  the  judgment 
of  Jane  Irwin  simply  operated  as  a  sale  o^  the  separate  interests  of 
Tooker  ft  Irwin  in  the  firm  property,  and  not  as  a  sale  of  the  corpus 
of  the  firm  property;  and  thus  no  greater  effect  was  given  to  the 
sale  than  if  it  had  been  made  by  virtue  of  two  executions  upon 
judgments  separately  recovered  against  Tooker  and  against  Irwin. 

The  decision  below  was  based  upon  the  authority  of  Menagh  v. 
Whitwell,  52  N.  Y.  146  ;  s.  c,  11  Am.  Sep.  683.  But  we  are  of 
opinion  that  that  case  cannot  properly  be  invoked  as  an  authority 
for  the  decision  made  below,  and  that  the  principle  there  decided 
was  misapplied  by  the  learned  court. 

A  mere  general  creditor  of  a  firm  having  no  execution  or  attach- 
ment has  no  lien  whatever  upon  the  personal  assets  of  the  firm. 
But  when  a  firm  becomes  insolvent,  and  thus  it  becomes  necessary 
to  administer  its  affairs  in  insolvency  or  in  a  court  of  equity,  then 
the  rule  is  well  settled  that  firm  property  must  be  devoted  to  firm 
debts  and  individual  property  to  the  payment  of  the  individual 
debts  of  the  members  of  the  firm.  If  one  member  of  a  firm  conveys 
to  a  person,  not  a  member  of  the  firm,  all  his  interest  in  the 
firm  property,  the  purchaser  takes  no  part  of  the  corpus  of  the  firm 
property,  but  only  such  interest  as  remains  after  the  equities 
between  the  partners  have  been  adjusted  and  the  firm  debts  have 
been  paid  and  satisfied.  So  too  it  was  decided  by  the  case  above 
cited  that  if  all  the  members  of  a  firm  should  severally  convey  to 
different  persons  each  his  interest  in  the  firm  property,  the  persons 
so  purchasing  would  not  take  any  of  the  corpus  of  the  firm  prop- 
erty, but  only  the  interest  of  each  partner  after  the  firm  debts  were 
paid,  and  the  equities  between  the  partners  adjusted.  It  is  also 
settled  that  it  would  be  a  fraud  upon  firm  creditors  for  a  member  of 
a  firm  to  take  firm  property  and  apply  it  upon  bis  individual  debts, 
or  for  the  firm  to  take  firm  proi)erty  and  apply  it  upon  the  individ- 
ual debts  of  any  member  of  the  firm.    Ransom  v.   Vandevenier,  41 
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Barb.  307  ;  Wilson  v.  J^oberison,  21  N.  Y.  587.  But  one  of  two 
partners  may  transfer  all  of  his  interest  in  the  partnership  property 
,to  his  copartner,  and  the  parchasing  partner  will  be  vested  with  the 
absolute  title  to  the  corpus  of  all  of  the  partnership  property,  as  if 
it  had  always  belonged  to  him.  Stanton  v.  Westover^  101  N".  Y.  266. 
And  all  members  of  a  firm  may  sell  the  partnership  property,  even 
.if  wholly  insolvent,  to  a  parehaser  in  good  faith,  and  thus  convey, 
free  from  the  claim  of  firm  creditors,  a  good  title  to  the  firm  prop- 
erty. Instead  of  selling  for  cash  they  may  transfer  firm  property 
to  pay  a  firm  debt.  And  they  may  transfer  the  firm  property  to  pay 
a  joint  debt  for  which  they  are  jointly  liable  outside  of  the  busi- 
ness of  the  firm,  and  the  joint  creditor  will  obtain  a  good  title  to 
the  firm  property.  Therefore  while  firm  property  will  not  pass 
under  successive  sales  upon  executions  issued  against  the  individual 
partners,  we  can  see  no  reason  to  doubt  that  such  property  will  pass 
under  a  sale  upon  a  joint  execution  against  all  the  partners,  issued 
upon  a  judgment  recovered  for  any  joint  debt  whatever. 

Upon  the  facts  of  this  ease  it  is  entirely  clear  that  Tooker  & 
Irwin  could  have  taken  their  firm  property  and  applied  it  upon  this 
joint  judgment  against  them;  and  inasmuch  as  they  had  the  power 
and  right  to  do  that,  they  could  have  turned  it  out  to  the  sheriff 
when  he  came  with  the  joint  execution  against  them;  and  as  they 
could  have  turned  it  out  upon  the  debt  before  judgment,  or  upon 
the  execution  after  judgment,  there  can  be  no  reason  to  doubt  that 
the  sheriff  could  take  and  sell  it  upon  the  execution  free  from  the 
claim  of  their  firm  creditors.  After  this  sale  of  the  firm  property 
upon  a  joint  judgment  against  both  members  of  the  firm,  no  equity 
was  left  in  either  member  of  the  firm  to  have  the  property  there- 
after applied  in  discharge  of  the  firm  debts.  Having  been  applied 
in  discharge  of  the  joint  debt  against  both  members  of  the  firm,  all 
the  equities  of  both  members  in  the  property,  as  against  each  other, 
were  wiped  out;  and  it  is  only  through  the  equity  which  one  mem- 
ber of  a  firm  has  in  the  firm  property  or  against  his  copartners  that 
firm  creditors,  on  the  principle  of  subrogation,  can  enforce  their 
claims  against  the  firm  property.  And  so,  in  effect,  it  was  held  in 
the  case  of  Menagh  v.  ^Vhitwell,  and  Stanton  v.  Westover^  supra. 
In  3  Sent  Com.  65,  it  is  said  that  ^'creditors  have  no  lien 
upon  the  partnership  effects  for  their  debts.  Their  equity  is  the 
equity  of  the  partners  operating  to  the  payment  of  the  partner- 
ship debts.''    In  Kirby  v.  Schoonmaker,  3  Barb.  Gh.  46;   8.  o.,  49 
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Am.  Dec.  160,  it  was  said  by  the  chancellor:  ''The  copartners 
however  have  certain  equitable  rights  between  themselTes,  arising 
out  of  the  copartnership  by  which  either  can  compel  the  other  to 
have  all  the  effects  of  the  firm  applied  in  the  first  place  to  the  pay- 
ment of  the  debts  due  from  them  as  copartners.  And  this,  as  is 
said  in  the  books,  gives  the  joint*  creditors  a  q^Msi  equitable  lien 
upon  the  property  of  the  firm,  to  be  worked  out  through  the 
medium  of  the  equity  of  the  copartners  as  between  themselves,  and 
with  their  assent,  or  at  least  with  the  assent  of  one  of  them.''  In 
Case  V.  Beauregard,  99  TJ.  S.  119,  Mr.  Justice  Strokg  said:  ''No 
doubt  the  effects  of  a  partnership  belong  to  it  so  long  as  it  con- 
tinues in  existence  and  not  to  the  individuals  who  compose  it. 
The  right  of  each  partner  extends  only  to  a  share  of  what  may 
remain  after  payment  of  the  debts  of  the  firm,  and  the  settlement 
of  its  accounts.  Growing  out  of  this  right,  or  rather  included  in 
it,  is  the  right  to  have  the  partnership  property  applied  to  the  pay- 
ment of  the  partnership  debts  in  preference  to  those  of  any  indi- 
vidual partner.  This  is  an  equity  the  partners  have  as  between 
themselves,  and  in  certain  circumstances  it  inures  to  the  benefit  of 
the  creditors  of  the  firm.  The  latter  are  said  to  have  a  privilege 
or  preference,  sometimes  loosely  denominated  a  lien,  to  have  the 
debts  due  to  them  paid  out  of  the  assets  of  the  firm  in  course  of 
liquidation,  to  the  exclusion  of  the  creditors  of  its  several  members. 
Their  equity  however  is  a  derivative  one.  It  is  not  held  or 
enforceable  in  their  own  right.  It  is  practically  a  subrogation  to 
the  equity  of  the  individual  partner,  to  be  made  effective  only 
through  him.  Hence  if  he  is  not  in  a  condition  to  enforce  it,  the 
creditors  of  the  firm  cannot  be.  But  so  long  as  the  equity  of  the 
partner  remains  in  him,  so  long  as  he  retains  an  interest  in  the 
firm  assets,  as  a  partner,  a  court  of  equity  will  allow  the  creditors 
of  the  firm  to  avail  themselves  of  his  equity,  and  enforce,  through 
it,  the  application  of  those  assets  primarily  to  payment  of  the  debts 
due  them,  whenever  the  property  comes  under  its  administration." 
In  Fitzpatrick  v.  Flannagan,  106  IT.  S.  648,  Mr.  Justice  Mat- 
thews said:  "The  legal  right  of  a  partnership  creditor  to  subject 
the  partnership  property  to  the  payment  of  his  debt  consists  sim- 
ply in  the  right  to  reduce  his  claim  to  judgment,  and  to  sell  the 
goods  of  his  debtors  on  execution.  His  right  to  appropriate  the 
partnership  property  specifically  to  the  payment  of  his  debt,  in 
equity,  in  preference  to  the  creditors  of  an  individual  partner,  is 
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derived  through  the  other  partner,  whoee  original  right  it  is  to 
have  the  partnership  assets  applied  to  the  payment  of  partnership 
obligations.  And  this  equity  of  the  creditor  subsists  as  long  as 
that  of  the  partner,  through  which  it  is  deriYed,  remains;  that  is, 
80  long  as  the  partner  himself  retains  an  interest  in  the  firm  assets, 
as  a  partner,  a  court  of  equity  will  allow  the  creditors  of  the  firm 
to  avail  themselves  of  his  equity  and  enforce  through  it  the  appli- 
cation of  those  assets  primarily  to  payment  qf  the  debts  due  them, 
whenever  the  property  comes  under  its  administration/' 

Therefore,  after  the  sale  of  the  joint  property  upon  a  joint  judg- 
ment, although  the  judgment  was  not  recovered  upon  a  debt 
against  the  separate  firm  of  Tooker  ft  Irwin,  there  were  no  rights, 
legal  or  equitable,  left  to  either  member  of  the  firm,  in  the  property, 
and  therefore  no  equity  in  the  firm  property  to  be  worked  out  under 
them  by  any  of  the  firm  creditors. 

The  statute  (Gode,^§  1369)  requires  the  sheriff  to  satisfy  an  exe- 
cution against  property  *'out  of  the  personal  property  of  the  judg- 
ment-debtor,''  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property  belonging  to  him.  There  is  no 
statute  or  rule  of  law  which  requires  the  sheriff  to  satisfy  a  joint 
execution  out  of  the  joint  property  of  the  execution  debtors,  or 
out  of  the  separate  property  of  each  debtor.  He  may  satisfy 
such  an  execution  out  of  the  joint  property,  or  out  of  the  sepa- 
rate property  of  any  one  or  more  of  the  debtors.  In  1  Lind- 
ley  on  Part.  515,  it  is  said,  that  '' although  the  writ  of  exe- 
cution on  a  joint  judgment  must  be  joint  in  form,  it  may  be 
leried  upon  all  or  any  one  or  more  of  the  persons  named  in  it," 
and  that  ^'  the  consequence  of  this  is,  that  the  sheriff  may  execute 
a  writ  issued  against  several  partners  jointly,  either  on  their  joint 
property  or  on  the  separate  property  of  any  one  or  more  of  them, 
or  both  on  their  joint  or  their  respective  separate  property.  And 
so  long  as  there  is  within  the  sheriff's  bailiwick  any  property  of  the 
partners  or  any  of  them,  a  return  of  nulla  bona  is  improper."  And 
these  rules  have  now  been  embodied  in  section  1935  of  the  Code. 

As  between  themselves  Tooker  ft  Irwin  were  jointly  liable  for 
the  debts  of  Tooker,  Arnold  ft  Co.,  and  neither  can  complain  that 
their  joint  property  has  been  taken  to  satisfy  such  joint  liability. 

The  fact  that  the  sheriff,  when  he  made  the  sale  of  this  property 
on  the  execution  in  favor  of  Jane  Irwin,  announced  that  he  sold 
the  right,  title  and  interest  of  Tooker  ft  Irwin  or  either  of  them^ 
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in  the  property,  can  make  no  difference.  He  sold  all  he  had  the 
right  to  sell  by  virtue  of  his  execution  and  if  he  sold  all  the  rights 
title  and  interest  of  Tooker  &  Irwin  in  that  property,  he  sold  the 
whole  of  it,  and  gave  good  title  to  the  purchaser.  He  therefore 
had  no  right  to  seize  any  of  that  property  again  and  sell  by  virine 
of  the  plaintiff's  execution,  and  his  return  was  not  false. 

The  general  denial  contained  in  the  defendants*  answer  put  in 
issue  the  material  allegations  of  the  complaint,  and  was  sufficient 
to  authorize  the  defense  asserted  by  the  defendant. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event.  Judgment  reversed. 

All  concur  except  Bugsb,  0.  J.,  not  voting;  Akdrbws,  J., 
concurring  in  result. 


Ik  Matter  of  New  Tobk,  Lackawanka  akd  WisrBBir  Rail- 
way GOJfPAKT. 

aOSN.T.M.) 

Witt — c<nutruetion  —*'  dying  wthout  imue.'' 

The  will  of  E.  devised  and  bequeathed  to  her  daughter,  Minnie,  all  her  real 
and  personal  estate,  subject  to  the  payment  of  certain  legacies  charged 
thereon.  In  case  of  the  death  of  Minnie,  "without  iaane,"  the  property 
was  given  to  the  husband  and  a  sister  of  the  testatrix  daring  life,  and  after 
their  deaths  to  four  brothers.  The  clause  ended  as  follows:  "The  devise 
over  to  my  husband,  sister  and  brothers,  to  depend  upon  the  oontingencx  of 
my  daughter  Minnie  dying  without  issue."  Minnie  survived  the  testatrix. 
SM,  that  she  took  a  conditional  fee,  defeasable  by  her  dying  without  leav. 
ing  issue  living  at  the  time  of  her  death;  that  her  children,  should  she  leave 
any,  would  inherit  from  her,  but  a  conveyance  by  her  would  be  effectual 
against  them,  and  carry  an  indefeasible  title  in  fee,  and  that  the  contingent 
expectant  estate,  limited  to  the  husband,  sister  and  brothers,  would  be  cat 
off  by  their  joining  with  her  in  the  conveyance.* 

APPEAL  from  order  directing  the  payment  of  moneys  awarded 
as  compensation  for  lands  condemned.     The  head-note  stateB 
the  point. 

JU.  H.  McMaitf  for  appellant. 

Charles  J,  Bieeelly  for  respondents. 

" ■■■■ '  —  ■-  -  i  ■    -I  ^ 

*  See  note,  65  Am.  Rep.  774. 
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Rapallo^  J.  It  may  be  regarded,  as  a  settled  rale  of  constrnc- 
tion  that  where  there  is  a  devise  to  one  person  in  fee,  and  in  case 
of  his  death  to  another,  the  contingency  referred  to  is  the  death  of 
thei  first  named  devisee  during  the  life-time  of  the  testator,  and  that 
if  such  devisee  survives  the  testator,  he  takes  an  absolute  fee;  that 
the  words  of  contingency  do  not  create  a  remainder  over  to  take 
effect  upon  tiie  death,  at  any  time,  of  the  first  taker,  nor  an  execu-, 
tory  devise,  but  are  merely  substitutionary  and  used  for  the  pur- 
pose of  preventing  a  lapse  in  case  the  devisee  first  named  should 
not  be  living  at  the  time  of  the  death  of  the  testator.  This  con-, 
struction  is  uniformly  adopted  unless  there  is  some  language  in  the 
will  indicative  of  a  different  intention  on  the  part  of  the  testator. 

The  reason  sissigned  for  this  construction  has  been  that  as  death 
is  a  certain  event,  and  the  time  only  is  contingent,  the  words  of 
contingency  in  a  devise  of  this  description  can  only  be  satisfied  by 
referring  them  to  a  death  before  some  particular  period,  and  no 
other  being  mentioned,  the  time  referred  to  must  be  presumed  to 
have  been  the  testator's  own  death.  It  is  also  founded  upon  the 
principle  that  in  construing  wills,  effect  should  be  given,  if  possible, 
to  all  the  words  used  by  the  testator,  and  that  any  other  construc- 
tion than  the  one  which  has  been  adopted  would  in  every  case  re- 
duce the  estate  of  the  first  named  devisee  to  an  estate  for  life,  for 
his  death  at  some  time  is  certain,  and  the  words  of  inheritance  at- 
tached to  the  devise  to  him  would  in  every  case  be  inoperative. 

Nevertheless  it  has  been  held  that  the  same  rule  of  con- 
struction is  to  be  applied  where  the  alternative  devise  is  made 
to  depend  upon  the  death  of  the  first-named  devisee  '^  without 
issue  "  or  ^'  without  children,"  etc.  This  question  is  thoroughly 
discussed  in  the  opinion  of  Andrews,  J.,  in  the  case  of  Van 
Derzee  v.  Slingerland,  103  N..  Y.  47;  s.  c,  67  Am.  Rep.  701,  and 
the  learned  judge  comes  to  the  conclusion,  that  although  the  reason 
upon  which  the  rule  adopted  in  the  first-mentioned  class  of  cases 
was  founded,  does  not  exist  in  the  second,  yet  that  it  is  established 
by  precedent.  It  would  be  useless  now  to  go  through  the  cases. 
They  are  very  numerous,  and  not  all  reconcilable,  and  many  of 
them  contain  special  features.  It  is  sufficient  for  present  purposes 
to  refer  to  a  few  of  the  cases.  In  Oee  v.  Mayor,  etc.,  of  Manchester, 
17  Ad.  k  El.  (N.  S.)  737,  the  testator  devised  and  bequeathed  hia 
real  and  personal  estate  to  be  divided  equally  among  his  children 
us  follows,  viz. :  "  I  will  and  bequeath  to  my  eldest  son  A.  one- 
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seyenth  share  of  my  property,  to  his  heirs,  execators  and  adminiB- 
trators.''  Then  followed  similar  devises  and  bequests  to  each  of 
the  testator's  six  other  children,  and  afterward  a  general  provision 
m  these  words,  ^^  and  in  case  any  of  my  sons  and  daughters  die 
without  issue  that  their  share  returns  to  my  sons  and  daughters 
equally  amongst  them,  and  in  case  any  of  my  sons  and  daughters 
die  and  leaving  issue,  that  they  take  their  deceased  parents'  share.*' 

It  was  held  that  the  death  referred  to  was  a  death  in  the  life-time 
of  the  testator,  and  that  all  his  children  having  survived  him,  they 
each  took  a  fee-siiiiple  in  one-seventh  of  his  realty. 

It  must  be  observed  that  unless  that  construction  was  adopted, 
the  words  of  inheritance  attached  to  the  devise  to  each  of  the 
testator's  children  must  in  every  event  be  rejected. 

It  was  certain  that  each  of  the  children  would  die,  either  with 
or  without  issue.  Construing  the  death  referred  to  by  the  testator 
as  a  death  at  any  time,  the  result  would  be  that  upon  the  death  of 
either  of  the  testator's  sons,  for  instance,  without  issue,  his  share 
would  go  to  his  brothers  and  sisters,  not  as  his  heirs,  but  as  pur- 
chasers by  virtue  of  the  limitation  over  to  them.  If  he  died  leav- 
ing issue,  such  issue  would  take  in  like  manner,  not  as  his  heirs^ 
but  as  purchasers.  He  would  have  no  estate  of  inheritance  in  any 
event,  and  could  make  no  disposition  of  the  fee  in  the  realty,  in  his 
life-time,  or  by  will.  The  words  of  the  testator  purporting  to  give 
him  an  estate  in  fee  would  thus  be  wholly  rejected,  and  his  estate, 
under  all  circumstances,  cut  down  to  a  life  estate. 

It  was  on  these  grounds  that  Lord  Campbell,  in  delivering  the 
judgment  of  the  court,  held  that  the  only  mode  of  giving  effect  to 
all  the  words  of  the  testator  was  by  treating  the  words  in  the  last 
clause  of  the  will  as  words  of  substitution  only,  in  case  of  a  lapse, 
and  referring  the  death  there  contemplated  to  a  death  in  the  life- 
time of  the  testator. 

In  Clayton  v.  LcfWCy  5  Barn.  &  Aid.  636,  the  devise  was  in  the 
same  form  as  in  the  case  last  cited.  The  estate  was  given  to  the 
testator's  three  grandchildren,  forever.  If  either  of  them  should 
die  without  lawful  child  or  children,  the  share  of  the  one  so  dying 
was  to  be  divided  among  the  survivors,  but  if  either  should  die 
leaving  lawful  child  or  children,  such  child  or  children  should  take 
the  share  of  the  parent.  It  is  obvious  that  unless  the  death  re- 
ferred to  was  a  death  in  the  life-time  of  the  testator,  the  first-named 
devisees  could  in  no  event  take  a  fee. 
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Doe  y.  Sparrow,  13  East^  359^  was  a  case  of  the  same  description, 
with  additional  significant  words  expressly  referring  to  the  testator's 
own  death. 

Woodbume  y.  Woodburne,  23  L.  J.  Ch.  336,  was  the  same  as 
Cfee  T.  Mayor  of  Manchester,  and  was  decided  the  same  way. 

The  cases  I  have  referred  to  rest  on  principles  and  are  founded 
on  reasons  which  arc  easily  comprehended;  but  there  are  other 
cases  in  which  the  words  '^die  withont  issue '*  are  construed  as  re- 
ferring to  a  death  in  the  life-time  of  thp  testator,  where  those  prin- 
ciples are  inapplicable  and  the  reasons  do  not  exist,  and  of  such 
cases  Andrews,  J.,  in  the  case  of  Vanderzee  v.  Slingerland,  says 
that  they  stand  more  upon  authority  than  upon  reason. 

It  is  stated  in  Jarm.  Wills  (5  Am.  ed.),  783,  that  the  general 
rule  is  that,  where  the  context  is  silent,  the  words  referring  to 
the  death  of  the  prior  legatee  in  connection  with  some  collateral 
event,  apply  to  the  contingency  happening,  as  well  after  as  before 
the  death  of  the  testator. 

In  (yMahoney  v.  Burdell,  L.  R.,  7  H.  L.  388,  393,  it  was  held 
that  a  bequest  to  A.,  and  if  she  should  die  unmarried  or  without 
children,  to  B.,  was  an  absolute  gift  to  A.,  defeasible  by  an  execu- 
tory gift  over  in  the  event  of  A.  dying  at  any  time,  unmarried  or 
without  children,  and  that  this  construction  could  only  be  affected 
by  a  context  which  rendered  a  different  meaning  necessary.  And 
in  Britton  v.  Thornton,  112  TJ.  S.  526,  it  was  held  that  under  a 
devise  to  one  person  in  fee,  and  in  case  he  should  die  under  age  and 
without  children,  to  another  in  fee,  the  devise  over  would  take 
effect  upon  the  death,  at  any  time,  of  the  first  devisee  under  age 
and  without  children.  To  the  same  effect  is  Edwards  v.  Edwards, 
15  Beav.  357,  and  see  Doe  v.  Webber,  1  Barn.  &  Aid.  713,  and 
Anderson  v.  Jackson,  16  Johns.  382;  8.  c,  8  Am.  Dec.  330.  But 
it  cannot  be  disputed  that  there  are  several  cases  holding  that  where 
there  is  simply  a  devise  to  A.  in  fee,  and  in  the  event  of  his  dying 
without  issue,  then  to  B.,  the  death  referred  to  is  a  death  in  the 
life-time  of  the  testator,  and  if  A.  survives  him  he  takes  an  absolute 
and  indefeasible  estate  in  fee.  Home  v.  Pillans,  2  My.  &  K.  15, 
19,  and  cases  cited;  Ware  v.  Watson,  7  DeG.,  M.  &  G.  248.  Such 
appears  to  be  the  rule  in  Pennsylvania,  Mickhy's  Appeal,  92  Penn. 
514,  and  the  same  rule  has  been  adopted  in  this  court,  Quackenbf»s 
^.    Kingsland,   102  N.   Y.   128;  s.   c,  55  Am.   Rep.   771,  and 

was    recognized    in    Vanderzee  v.    Slingerland,   103    N.    Y.   47; 
Vol.  LIX  —  61 
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8.  c,  57  Am.  Bep.  701^  before  referred  to.  But  in  that  case 
the  learned  judge  writing  the  opinion  (Aitdbbws,  J.),  says  that 
the  rale  established  by  the  courts  applies  only  when  the  context  of 
the  will  is  silent  and  affords  no  indication  of  intention,  other  thaa 
that  disclosed  by  words  of  absolute  gift,  followed  by  a  gift  oyer  ia 
case  of  death,  or  of  death  without  issue,  and  that  indeed  the 
tendency  is  to  lay  hold  of  slight  circumstances  in  the  will,  to  Tary 
the  construction  and  give  effect  to  the  language  according  to  its 
natural  import,  and  in  the  will  which  the  learned  judge  was  then 
construing,  he  found  such  indications.  I  think  that  similar  indi- 
cations exist  in  the  will  now  before  us.  llie  testator  does  not 
charge  the  legacies  upon  his  daughter  Minnie  personally,  but  upon 
the  real  estate  devised,  so  they  would  be  borne  by  whomsoever 
should  become  entitled  to  that  real  estate.  He  devises  the  real 
estate  to  her  without  words  of  inheritance.  He  then  directs  that 
in  case  she  should  die  without  issue,  his  estate,  real  and  personal, 
should  be  possessed  and  enjoyed  by  the  others  named  in  the  wilL 
Her  death  without  issue  is  a  contingent  event,  but  by  adopting  the 
construction  contended  for  and  claimed  to  be  established  by  the 
authorities,  the  court  would  add  another  contingency  not  specified 
by  the  testator,  that  is,  that  she  die  without  issue  during  the  life- 
time of  the  testator.  As  if  to  make  his  intentions  clearer,  and  to 
indicate  that  no  other  contingency  was  contemplated  than  the  one 
which  he  had  expressed,  the  testator  adds  at  the  end  of  the  clause, 
**  the  devise  over  to  my  husband,  sister  and  brothers  to  depend  upon 
the  contingency  of  my  daughter  Minnie  dying  without  issue.''  This 
repetition  clearly  defines  the  testatrix's  intention,  that  in  the  event 
of  her  daughter's  dying  without  issue,  her  husband,  sister  and 
brothers  should  enjoy  the  property,  without  reference  to  any  other 
contingency.  The  daughter  was  an  infant  of  about  six  years  of  age 
at  the  time  of  the  death  of  the  testatrix,  and  it  would  be  a  very 
forced  construction  of  the  language  of  the  will  to  hold  that  the 
testatrix  had  an  unexpressed  intention  that  if  the  child  should  die 
the  next  year,  or  at  any  other  time,  after  the  death  of  the  testatrix, 
the  devise  over  to  her  husband,  sister  and  brothers  should  not  take 
effect. 

Our  conclusion  is,  that  Minnie  Van  Zandt  took  under  her  mother's 
will  a  base  or  conditional  fee,  defeasible  by  her  dying  without  leav* 
ing  issue  living  at  the  time  of  her  death.  1  Bev.  Stat  784,  §  %%. 
That  her  issue,  should  she  leave  any,  would  take  by  inheritance 
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from  her,  bat  a  oonyeyance  by  her  in  her  life-time  would  be  effectoal 
as  agaizust  them,  and  that  an  indefeasible  title  in  fee  could  be  con- 
Teyed  and  the  contingent  expectant  estate  limited  to  the  hnsband, 
sister  and  brothers  of  the  testatrix  in  the  event  of  Minnie  dying 
without  issne,  cut  of!  by  their  joining  with  her  in  a  conveyance. 
Emmons  v.  Cairns^  3  Barb.  243,  246  et  seq. 

For  these  reasons  we  think  the  order  appealed  from  should  be 
affirmed. 

All  ooncor.  Order  affirmed. 

PXOPLB  y.  ABENSBBfiO. 

(IKN.  T.UB.) 

CtnutUtUianallaw — ttaiuU  —  oleomaTffarim$. 

nUFFICrBNTLT  reported,  67  Am.  Bep.  748. 


Pboplb  y.  Fitzobbald. 

005  N.  T.  14A.) 

CHminal  kno — hody-wnatching — dinnUrmerU  by  authorUff  of  coroner. 

On  appHcation  of  defendant,  and  on  affidavits  safficient  to  give  jorisdictioik,  a 
coroner  directed  the  exhumation  of  a  body  for  the  purpose  of  tk  potit-mortem 
examination  to  determine  whether  the  deceased  was  murdered,  and  the  body 
was  accordingly  exhumed  and  a  public  examination  had  without  impanelling 
a  jury.    HM,  not  body-stealing. 

CONVICTION  of  body-stealing.  The  facts,  as  stated  in  the  dis- 
senting opinion  of  Habdin,  J.,  in  the  court  below,  were  as 
follows  :  General  Irvine  died  in  the  city  of  San  Francisco  on  the 
night  of  November  12, 1882,  suddenly,  having  during  the  day  been 
out  gunning,  returning  to  his  home  in  the  evening,  after  partaking 
of  a  light  repast,  consisting  of  tea,  eggs,  cold  meat,  and  bread  and 
butter,  prepared  by  his  wife  Phcebe,  who  with  their  daughter,  Mrs. 
Merkle,  were  occupying  apartments  together.  Soon  after  partak- 
ing of  the  refreshments  he  became  distressed  and  made  complaints 
of  internal  pains.  The  daughter  left  for  a  physician,  and  upon 
returning,  they  found  that  death  had  taken  place.     The  remains 
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were  taken  that  night  to  the  rooms  of  an  nndertaker  and  they  were 
subsequently  embalmed,  and  on  the  fourth  of  December  were  con- 
veyed by  the  widow  and  daughter  to  the  city  of  Elmira»  where  they 
were  interred  in  Woodlawn  Cemetery. 

About  a  year  after  the  death  inquiry  was  instituted  as  to  the 
cause  thereof,  and  the  defendant  employed  a  detective  named  Neal- 
son,  who  visited  the  city  of  Elmira,  and  returned  to  San  Francisco 
and  made  a  report  to  the  defendant,  who  then  applied  to  the  under- 
taker who  embalmed  the  body,  and  to  Dr.  Wooster,  the  deceased's 
intimate  friend  and  physician,  who  had  viewed  the  body,  and  they 
gave  affidavits  of  certain  facts  within  their  knowledge. 

In  the  affidavit  of  Dr.  Wooster,  subscribed  March  11,  1885,  in 
connection  with  the  statement  of  facts  he  adds,  ^*  In  my  opinion  he 
was  first  poisoned  in  his  food  or  drink  and  then,  when  in  agony 
from  the  effects  of  the  dose  he  was  struck  on  the  head  to  stop  hia 
contortions  and  groans." 

Porter,  the  undertaker,  stated  in  the  affidavit  subscribed  by  him, 
the  condition  of  the  remains  when  he  received  them,  and  that  sun- 
dry persons  viewed  the  remains,  ''among  others,  Dr.  Wooster,  whe 
remarked  that  to  him  it  looked  as  having  been  poisoned." 

With  these  papers  in  her  possession,  the  defendant  visited  the  city 
of  Elmira,  where  she  met  ^e  detective,  Nealson.  She  sought  legal 
counsel  as  to  the  method  to  be  pursued  in  order  to  investigate  whether 
General  Irvine  died  a  natural  or  unnatural  death.  She  consulted  an 
attorney,  who  advised  her  that  the  coroner  of  the  county  of  Ghemung^ 
had  jurisdiction  to  hold  an  inquest  over  the  remains  and  that  the 
''  papers  upon  their  face  authorized  him  (the  coroner)  or  were  suffi- 
cient, upon  which  he  might  exercise  his  discretion  in  the  matter." 

The  defendant  and  Nealson  vis  ted  the  office  of  Dr.  Beilly,  the 
coroner  of  the  county  of  Chemung,  and  held  a  conversation  in 
regard  to  the  circumstances  attending  the  death  of  the  deceasfd. 
The  affidavits  of  Porter  and  Dr.  Wooster  were  presented  to  thi- 
coroner  and  the  defendant  asked  Dr.  Beilly  ''  to  do  his  duty  U8 
coroner ;  to  examine  and  see  if  the  proofs  were  sufficient  to  author- 
ize him  in  proceeding,"  and  ''  that  she  wished  the  body  to  be  taken 
up  and  the  stomach  or  some  part  of  it  to  lie  analyzed  to  see  if  there 
was  any  trace  of  poison  there.  She  made  the  request  that  the  evi- 
dence should  be  produced  if  it  was  there." 

After  that  interview  Coroner  Roilly  determined  to  proceed  n  the 
premises.     He  visited  Nathan  Baker,  supeiintendeut  of  Woodlawn 
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oemetery,  at  his  house  and  said  to  him,  ''That  he  had  evidence  to 
satisfy  him  that  a  wrong  had  been  perpetrated,  or  snfficient  to  war- 
rant him  in  making  an  examination  of  the  body  of  Oeneral  Irvine. 
*  m  *  That  he  had  sufficient  grounds  of  acting  and  he  asked 
Baker,  the  superintendent,  to  act,''  showing  him  one  of  the  affida- 
vits and  stating  that  he  had  others.  Thereupon  the  superintendent 
determined  to  act  in  the  premises  and  facilitate  the  proceedings  in 
behalf  of  the  coroner.  Thereupon  directions  were  given  Abbott, 
the  sexton,  to  open  the  grave  and  remove  the  remains  to  the  vault 
in  the  cemetery  for  the  purpose  of  an  examination. 

Reilly,  the  coroner,  also  applied  to  Dr.  Wey  to  become  one  of  two 
physicians  to  make  the  examination,  and  on  the  evening  of  the 
eighth  of  April  Reilly  visited  the  office  of  Wey  with  Nealson,  avow- 
ing that  he  had  full  authority  in  the  premises  ''  to  conduct  an  ex- 
amination and  have  an  examination  made  by  the  physicians.''  The 
hour  was  fixed  for  an  examination  at  ten  the  next  morning  and 
Reilly  informed  Wey  that  he  would  "  notify  Dr.  Squires  ♦  ♦  ♦ 
aod  we  might  expect  to  meet  at  the  receiving  yault  in  Woodlawn 
oemetery  "  at  ten  the  next  morning.  Accordingly  they  met  the 
next  morning  at  the  receiving  vault  in  Woodlawn  cemetery,  where 
the  physicians  found  Coroner  Reilly  and  Nealson  and  Baker  and 
Abbott  The  body  was  found  ''  lying  in  a  coffin  or  casket  on  the 
floor  of  the  receiving  vault.  The  coroner  made  a  minute  of  the 
nature  of  the  covering  of  the  coffin  and  its  handles  and  the  plate 
and  the  descriptions  of  every  other  matter  connected  therewith. 
Drs.  Wey  and  Squires  raised  the  head  and  shoulders  of  the  body 
and  after  carefully  scrutinizing  the  face  and  the  coroner  making  a 
minute  thereof,  a  careful  examination  was  made  of  the  head,  and 
the  stomach  and  duodenum,  and  certain  other  parts  of  the  body 
were  removed  and  delivered  to  Dr.  Reilly,  who  placed  them  in  a 
vessel  he  had  prepared  for  that  purpose. 

After  the  examination  the  coroner  went  over  to  the  house  of 
Abbott,  the  sexton,  in  the  cemetery  grounds,  where  Baker  sugges- 
ted the  propriety  of  having  a  cororner's  jury  and  Wey  replied:  **  It 
is  too  late  for  such  a  proceeding." 

Baker  testified  that  he  was  present  at  the  request  of  the  coroner 
to  identify  the  remains,  and  that  he  did  so  identify  them,  and  that 
he  was  sworn  upon  that  point  by  the  coroner;  that  while  at  the 
vault  he  had  a  conversation  with  Dr.  Reilly,  the  coroner,  and  he 
adds:  ''  Dr.  Reilly  and  myself  conversed  for  a  few  minutes  about 
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haying  a  jury,  and  I  said  to  Dr.  Beillj  there  was  enough  within  th» 
bonnds  of  the  cemetery  to  make  np  a  jary^  and  he  asked  if  I 
would  have  them  all  come  to  the  house,  and  I  so  ordered,  and  thej 
came.  I  think  there  were  five  nien  that  came  off  the  cemetery. 
I  think  there  were  nine  men  there  then.  When  I  had  sent  for  the 
men  I  went  back  to  the  house  and  did  not  go  in  the  yault  again. 
About  that  time  Dr.  Wey  came  over  to  the  house." 

He  also  testified  that  he  held  a  conversation  with  Dr.  Wey  and 
stated  as  follows:  *'  Dr.  Beilly  has  seemed  to  think  it  advisable  U> 
have  a  jury.  There  are  men  enough  here  to  have  a  jury  without 
delaying,  and  there  are  men  enough;  they  are  already  here;  and  Dr. 
Wey  said  it  was  of  no  use;  that  if  there  was  any  thing  found  to  show 
that  this  man  died  from  any  cause  other  than  natural  causes  the 
whole  procedure  would  have  to  go  to  Calif  omia,  and  this  jury  would 
never  be  heard  of  again.  I  stepped  out  of  doors  and  Beilly  was  com* 
ing  over  from  the  vault,  and  he  had  not  yet  come  in  the  house; 
and  I  said  Dr.  Wey  thinks  it  is  entirely  useless  to  have  a  jury,  and 
I  don't  wish  to  urge  this  matter  one  way  or  the  other,  doctor;  and 
Dr.  Wey  came  out  and  he  repeated  to  Dr.  Beilly  what  he  had  said 
to  me  in  the  house,  that  it  was  no  use  to  have  a  jury,  and  gare 
his  reasons  as  I  have  stated.'' 

No  jury  was,  in  fact,  sworn  to  hold  an  inquest.  The  remains 
were  recoffined  and  returned  to  the  grave,  except  the  parts  removed 
therefrom  as  already  stated. 

Jacob  Schwartz,  for  appellant. 

John  B.  Stanchfield,  for  respondent. 

Bapallo,  J.  The  facts  of  this  extraordinary  case  are  fully 
stated  in  the  dissenting  opinion  of  Hardin,  J.,  at  General  Term. 
We  should  content  ourselves  with  concurring  in  that  opinion,  were 
it  not  that  it  simply  orders  a  new  trial  for  errors  in  the  charge,  for 
refusals  to  charge,  while  we  think  that  it  should  have  gone  farther 
and  have  held  that  the  facts  of  the  case  did  not  establish  a  crime 
punishable  under  the  statute  against  body-stealing  (Penal  Code,  § 
311),  under  which  the  prisoner  was  indicted  and  convicted,  and 
which  is  in  the  following  words:  **  Sec.  311.  A  person  who  removes 
the  dead  body  of  a  human  beings  or  any  part  thereof,  from  a  grave, 
vault  or  other  place  where  the  same  has  been  buried,  or  from  a 
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place  where  the  same  has  been  deposited  while  awaiting  burial, 
withant  aathority  of  law,  with  intent  to  steal  the  same,  or  for  the 
purpose  of  dissection,  or  for  the  purpose  of  procuring  a  reward  for 
the  return  of  the  same,  or  from  malice  or  wantonness,  is  punish- 
able by  imprisonment  for  not  more  than  fi^e  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both.'' 

This  statute  describes  every  kind  of  '^body-stealing"  known  to 
the  law.  The  addition  inserted  in  the  Penal  Code,  '*  or  for  the 
purpose  of  obtaining  a  reward  for  the  same,''  was  the  only  substan- 
tial change  made  since  the  Revised  Statutes,  in  the  definition  of 
this  heinous  crime. 

The  intent  of  the  statute  is  manifest.  It  certainly  was  not  in- 
tended to  apply  to  exhumations  made  by  legally  constituted  public 
authorities  for  the  purpose  of  ascertaining  whether  crime  has  been 
committed  in  producing  the  death  of  the  person  whose  body  is  ex- 
humed. When  the  exhumation  is  made,  not  secretly  but  publicly, 
on  open  application  to  the  ofiScer  of  justice  charged  with  the  duty 
of  inquiring  into  the  cause  of  death  of  any  person  whose  body  is 
brought  within  his  jurisdiction,  it  is  a  totsJ  misapplication  of  the 
statute  against  body-stealing  to  u^e  it  for  the  purpose  of  imposing 
its  punishment  on  all  persons  concerned  in  the  exhumation,  in  case 
any  proceedings  of  the  ofiScer,  under  whose  direction  it  was  made, 
should  be  found  to  be  irregular. 

The  irregularity  alleged  in  this  case  in  the  conduct  of  the  coro- 
ner is  that  he  did  not  impanel  a  jury  before  he  ordered  the  post 
mortem  examination  to  be  made  by  the  physicians  whom  he  sum- 
moned for  the  purpose.  A  sufficient  number  of  persons  to  form  a 
jury  was  assembled  by  direction  of  the  coroner,  but  the  jury  was 
not  drawn  and  impanelled.  I  refer  to  the  opinion  of  Judge  Uab- 
DiK  as  correctly  stating  the  facts,  which  we  have  verified  by  an  ex- 
amination of  the  testimony. 

The  point  of  law  is  debatable  whether  e^post  mortem  should  take 
place  before  the  coroner  has  impanelled  a  jury.  But  it  is  settled 
that  the  post  mortpn  should  not  be  in  the  presence  of  the  jury,  and 
that  they  are  to  be  instructed  by  the  testimony  of  the  physicians 
who  are  designated  by  the  coroner  to  make  it.  The  dissection  by 
order  of  the  coroner  is  expressly  authorized.  Penal  Code,  §  308; 
Orisfield  V.  Ferine,  15  Hun,  202;  affirmed,  81  K  Y.  622. 

If  as  in  England  at  one  time,  the  findings  of  the  coroner's  jury 
were  to  stand  as  an  indictment  by  a  grand  jury,  some  point  might 
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be  made  on  behalf  of  the  accnsedy  as  to  the  yalidity  of  the  inquest 
in  sach  a  ease  as  this.  But  to  resort  to  those  qnestions  for  the  pur* 
pose  of  supporting  an  indictment  for  body-stealing,  under  the  cir- 
cumstances of  this  case,  is  quite  unreasonable.  In  the  present  case 
the  defendant  communicated  to  the  coroner,  in  the  form  of  offida- 
Tits,  whether  legally  authenticated  or  not  is  immaterial,  informa- 
tion which  should  have  induced  any  magistrate,  not  neglectful  of 
his  duty,  to  belieye  that  he  ought  to  investigate  the  matter  pre- 
sented to  him.  Those  affidavits  made  a  strong  case  to  lead  the 
coroner  to  believe  that  a  murder  had  been  committed,  and  that  an 
examination  of  the  body,  which  was  within  his  jurisdiction,  would 
disclose  the  fact.  The  defendant  sought  an  examination  of  the 
body.  She  asked  the  coroner  to  do  his  duty,  and  to  examine  the 
body.  Whatever  motives  may  have  influenced  her,  no  one  can  sup- 
pose that,  however  unfounded  her  belief  might  have  been,  there 
was  not  sufficient  in  the  papers  she  presented  to  the  coroner  to  jus- 
tify his  action,  and  there  is  no  pretense  that  the  affidavit  of  Dr. 
Wooster,  which  she  produced,  had  been  in  any  manner  influenced 
by  her.  Her  silence  during  several  years  after  the  death  of  Oen. 
Irvine  is  the  main  argument  agiiinst  the  bona  fides  of  her  charge, 
and  it  is  said  that  her  desire  was  not  so  much  the  punishment  of 
crime,  as  to  obtain  some  pecuniary  advantage  for  herself  by  making 
defamatoty  charges.  However  this  may  be,  if  she  committed  a 
wrong,  it  was  not  the  crinie  of  body-stealing,  and  on  this  ground 
the  conviction,  and  the  judgment  of  the  General  Term  affirming  it, 
should  be  reversed  and  the  prisoner  discharged. 
All  concur.  JudgmmU  retmr^^d. 


Baolbt  v.  Boirx. 

(lOBN.Y.lTU 

AuignmeTUfar  ernditon  —  aiUharUjf  to  eompr^mUe  ^to  sett  on  eredU. 

An  Msignment  for  the  benefit  of  creditors  is  not  invalidated  bj  giving  the 
assigDee  authority  to  compoand  or  compromise  debts  owing  to  the  assignor.* 

Authority  to  the  assignee  to  execute  bills  of  sales  or  other  conyeyances.  "  for 
such  consideration  in  money  or  other  things  "  as  he  should  deem  sufficient, 
is  not  an  anthority  to  exchange  or  sell  on  credit. 

^'         •  See  McConneU  ▼.  l^iortDOod  (84  N.  Y.  522),  88  Am.  Kep~  687.  ' 
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A  CTION  for  oonyereion.    The  opinion  states  the  points*    The 

j\    defendant  had  judgment  below. 

Edwin  B.  Smithy  for  appellant 
CharUa  F.  MacLmn^  for  respondent. 

AKDBBWSy  J.  The  trial  judge  directed  a  yerdict  for  the  defend- 
aut  on  the  ground  that  the  assignment  of  February  3,  1881,  made 
by  Dart,  one  of  the  firm  of  Swezej  &  Dart,  to  the  plaintiff,  was 
Yoid,  as  having  been  made  with  intent  to  hinder,  delay  and  defraud 
creditors.  The  assignment  in  form  was  a  general  assignment  for 
the  benefit  of  the  creditors  of  the  firm  of  Swezey  &  Dart  and  the 
individual  creditors  of  Dart,  and  was  executed  by  Dart  in  the  firm 
name  and  also  as  an  individual.  It  purported  to  transfer  and  assign 
to  the  plaintiff  all  the  i)roperty  of  the  firm,  '^  real,  personal  and 
mixed,  not  exempt  from  attachment  by  law,''  for  the  benefit  of  the 
firm  creditors,  and  also  the  individual  property  of  Dart  for  the 
benefit  of  his  individual  creditors.  The  Oeneral  Term  affirmed  the 
judgment,  and  the  sole  point  now  presented  is  whether  the  question 
of  fraud  should  have  been  submitted  to  the  jury. 

In  support  of  the  judgment  it  is  claimed  that  the  assignment  was 
void  on  its  face,  but  it  is  also  insisted  that  the  evidence  of  fraudl 
extrinsic  to  the  instrument,  was  so  conclusive  that  the  court  was 
justified  in  withholding  the  case  from  the  jury,  and  in  ruling  as 
matter  of  law,  that  fraud  in  fact  was  established.  The  provisions 
in  the  instrument  of  assignment  upon  which  the  defendant  relies  to 
establish  its  validity  relate  to  the  powers  conferred  upon  the 
assignee,  ^r«/,  ''to  compound,  compromise  and  release"  debts 
owing  to  the  assignor,  and  second,  to  ''  execute,  acknowledge  and 
deliver  in  the  name  of  the  said  parties  of  the  first  part  (assignors), 
as  such  copartners,  or  in  the  name  of  the  said  Joseph  Dart,  indi- 
vidually for  such  consideration,  in  money  or  other  thing  as  he  may 
deem  sufficient,  all  such  deeds,  bills  of  sale  or  other  conveyances  in 
writing,  under  seal  or  otherwise,  and  all  such  releases,  contracts 
and  other  instruments  in  writing  or  under  seal  as  in  his  discretion 
may  from  time  to  time  be  necessary  to  carry  into  effect  the  intent 
and  purpose  of  this  instrument."  The  validity  of  a  provision  in  a 
general  assignment  for  the  benefit  of  creditors,  authorizing  th& 
assignee  to  compound  or  compromise  debts  owing  to  the  assignoz 
Vol.  LIX  —  6:^ 
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has  been  recently  affirmed  in  this  court,  and  is  no  longer  an  open 
qaestion.  Coyne  t.  Weaver,  84  N.  Y.  386.  The  stress  of  the  ar- 
gument against  the  validity  of  the  instrument  of  assignment  is> 
placed  on  the  clause  conferring  upon  the  assignee  the  power  to  exe- 
cute deeds,  bills  of  sale,  or  other  conyeyances  in  writing  ''for  such 
consideration  in  money  or  other  thing''  as  he  may  deem  sufficient. 
This  clause,  it  is  insisted,  authorizes  the  assignee  to  sell  or  dispose 
of  the  assigned  property  upon  credit,  or  upon  any  consideration, 
whether  in  money  or  property.  If  this  is  the  true  construction  of 
the  provision,  there  can  be  no  doubt  of  its  invalidity.  The  law 
justifies  and  upholds  trusts  created  by  insolvent  debtors  of  their 
property,  through  general  assignments  for  the  benefit  of  their  credit* 
ors,  only  when  they  provide  for  the  immediate  and  unconditional 
surrender  and  application  of  the  assigned  property  to  the  payment 
of  their  debts,  and  any  attempt  to  confer  upon  the  assignee  the 
power  to  delay  the  collection  and  conversion  of  the  assets  into 
money,  is  held  to  be  unlawful  and  to  vitiate  the  assignment.  It 
has  therefore  been  held  that  an  authority  contained  in  the  assign- 
ment to  sell  the  assigned  property  on  '' credit,'' or  for ''cash  or 
upon  credit"  as  in  the  judgment  of  the  assignee  may  appear  best, 
or  to  convert  the  property  into  "  money  or  available  means  "  renders 
the  assignment  fraudulent  and  void.  Nicholson  v.  Leavitt,  6  N.^ 
Y.  510;  8.  c,  67  Am.  Dec.  499;  Burdick  v.  Poet,  6  N.  Y.  522;' 
Brigham  v.  Tillinghaet,  13  N.  Y.  215.  Construing  the  clause  in 
question  in  view  of  the  general  rule  of  construction  of  written  in- 
struments, that  a  construction  will  be  preferred  which  will  uphold 
rather  than  one  which  will  destroy  them  (a  rule  applicable  as  well 
to  insolvent  assignments  as  to  other  instruments),  and  the  further 
rule,  that  in  construing  a  particular  clause  the  whole  context  may 
be  considered,  we  are  of  <  pinion  that  the  clause  in  question  should 
not  be  deemed  to  confer  authority  to  sell  the  assigned  property  on 
credit,  or  to  exchange  it  for  other  property.  The  language  of  the 
whole  paragraph  seems  more  appropriate  to  a  mere  power  of 
attorney  than  to  an  instrument  of  transfer  or  conveyance.  It  au- 
thorizes the  assignee  to  execute  deeds,  bills  of  sale,  etc.,  "  in  the 
name  of  the  parties  of  the  first  part "  (the  assignors),  a  power  which 
they  would  very  rarely,  if  ever,  find  it  necessary  to  exercise.  Bat 
the  power  is  in  express  terms  limited  to  instruments  which  the  as- 
signee may  deem  necessary  or  requisite  "  to  carry  into  effect  the  in- 
tent and  purpose  of  this  instrument."  •  Looking  at  the  preceding 


MARCH  TERM,  1887.  49| 


Bagley  ▼.  Bowe. 


parts  of  the  assignment  it  is  found  that  the  granting  clanse  is  fol- 
lowed  by  a  declaration  of  the  trasts  upon  which  the  assignee  is  ta 
take  the  property,  the  first  of  which  is,  '^  to  take  possession  of  and 
sell  thi'i  same  at  public  or  priyate  sale,  and  to  convert  the  same  inta 
money/'  and  next  to  ''apply  the  proceeds  thereof,"  after  deducting 
necessary  costs,  charges  and  expenses,  to  the  payment  of  the  debts 
of  the  assignors,  in  the  order  specified.  This  explicit  authority  and 
direction  to  sell  the  assigned  property  and  conyert  the  same  into^ 
money  cannot  be  reconciled  with  the  subsequent  power  to  execute 
in  the  names  of  the  assignors,  deeds,  bills  of  sale  and  other  convey- 
ances ''for  such  consideration  in  money  or  other  thing"  as  the  as- 
signee may  deem  sufficient,  provided  the  latter  clause,  as  is  claimed 
by  the  defendant,  authorizes  the  assignee  to  dispose  of  the  assigned 
property  on  credit,  or  to  exchange  it.  But  we  are  of  opinion  that 
this  supposed  inconsistency  does  not  in  fact  exist.  It  is  not  diffi- 
cult to  imagine  cases  where  in  the  adjustment  of  property  interests^ 
held  in  common  by  the  assignors  and  third  persons,  mutual  re- 
leases and  transfers  might  become  necessary,  setting  apart  in  sever- 
alty to  each  owner  his  interest  in  common  property,  or  where  in 
the  process  of  conversion  it  might  become  necessary  for  the  assignee- 
to  execute  instruments,  upon  a  consideration  other  than  the  pay- 
ment of  money,  affecting  the  assigned  estate,  but  not  involving  any 
sale  or  exchange.  It  is  not  improbable  that  the  draughtsman  in- 
serted this  clause  without  any  very  definite  purpose,  following  some 
precedent.  But  however  this  may  be,  the  provision  is  quite  too- 
vague  to  overcome  the  explicit  direction  in  the  prior  clause,  requir- 
ing, in  substance,  that  the  property  should  be  sold  for  money,  and 
especially  in  view  of  the  expressed  purpose  of  the  latter  clause,  that 
the  power  thereby  given  was  "  to  carry  into  effect  the  intent  and 
purpose  "  of  the  instrument. 

[Omitting  questions  of  fact.] 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered. 

Allconom; 


* 
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Tatlob  v.  Orrr  of  YoxTKiBfl. 

cm  N.  T.  M.) 
MmMpal  carpartaian'^negagMM  —  ieiftidtwalk, 

A  dtj  is  not  bound  to  remoTe,  or  sprinkle  with  ashes  or  sand,  ioe  formed  apott 
a  sidewalk  by  severe  cold  suddenly  following  a  fall  of  rain  or  the  melting 
of  snow,*  and  is  not  liable  for  an  injury  to  a  person  falling  thereon,  in  thii 
absence  of  evidence  connecting  the  injury  with  some  structural  defect. 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

Joseph  F.  DeUy,  for  appellant. 

John  F.  Brmnan,  for  respondent 

FiNOHy  J.  This  case  was  submitted  to  the  jnry  nnder  instmo- 
tions  that  a  municipal  corporation  is  bound  to  keep  its  sidewalks 
■safe  and  conyenient  for  the  passage  of  the  public  so  far  as  reason- 
able diligence  and  the  possession  of  adequate  resonrces  will  allow; 
and  the  application  of  this  rule  to  conditions  resulting  from  the 
ngors  and  changes  of  a  northern  winter^  and  to  two  emergencies 
which  frequently  occur,  was  very  fairly  and  justly  discussed  and 
limited.  It  often  happens  that  in  a  single  day  or  night  every  street 
■and  sidewalk  in  a  city  or  village  is  covered  with  a  heavy  fall  of 
snow.  It  is  not  expected  and  cannot  be  required  that  the  corpora- 
tion shall  itself  forthwith  employ  laborers  to  clean  all  the  walks^ 
and  so  accomplish  the  object  by  a  slow  and  expensive'  process,  when 
the  result  may  be  effected  more  swiftly  and  easily  by  imposing  that 
•duty  upon  the  citizens.  Each  can  promptly  and  without  unreason- 
able burden  clean  the  snow  from  his  own  premises,  and  the  authori- 
ties may  justly  and  lawfully  require  that  to  be  done  under  the 
jurisdiction  conferred  by  their  charters.  But  though  the  munici- 
pality makes  the  necessary  regulation  it  is  not  thereby  relieyed  from 
responnibility.  The  duty  remains,  and  it  must  therefore  see  to  it 
that  its  ordinance  is  obeyed.  It  is  entitled  however  to  a  reason- 
able time  within  which  to  perform  the  duty  in  the  manner  permit- 
ted, and  is  not  guilty  of  negligence,  if  observing  that  the  work  is 

•  See  Oro$$enbaeh  v.  OUy  of  MUwMkee  (66  Wis.  81),  66  Am.  Rep.  614. 


APRIL  TERM,  1887.  495. 


Tftylor  ▼.  City  of  Yonkeis. 


being  generally  done,  it  awaits  for  a  reasonable  period  the  action  of 
the  citizens.  But  when  such  reasonable  time  has  been  given,  the^ 
corporation  must  compel  the  adjoining  owners  or  occupants  to  act, 
or  do  the  work  itself,  and  if  it  suffers  the  obstruction  to  remain 
thereafter,  with  notice,  actual  or  constructive,  of  its  existence,  it 
may  become  responsible  for  injuries  resulting.  Another  and  dif- 
ferent emergency  sometimes  occurs  and  was  referred  to  in  the^ 
charge  to  the  jury.  When  the  streets  have  been  wholly  or  partially 
cleaned  it  often  happens  that  a  fall  of  rain  or  the  melting  of  ad- 
joining snow  is  suddenly  followed  by  severe  cold  which  covers  every^ 
thing  with  a  film  or  layer  of  ice  and  makes  the  walks  slippery  and 
dangerous.  This  frozen  surface  it  is  practically  impossible  to 
remove  until  a  thaw  comes  which  remedies  the  evil.  The  munici- 
pality is  not  negligent  for  awaiting  that  result.  It  may  and  should 
require  householders,  when  the  danger  is  great,  to  sprinkle  upon 
the  surface  ashes  or  sand  or  the  like,  as  a  measure  of  prudence  and 
precaution,  but  it  is  not  responsible  for  their  omission.  It  is  no> 
more  bound  to  put  upon  the  ice,  which  it  cannot  reasonably  remove, 
such  foreign  material  than  to  cover  it  with  boards.  The  emergency 
is  one  which  is  common  to  every  street  in  the  village  or  city,  and 
which  the  corporation  is  powerless  to  combat.  Usually  it  lasts  but 
a  few  days  and  the  corporate  authorities  may  await  without  negli- 
gence a  change  of  temperature  which  will  remove  the  danger. 

Both  of  these  emergencies  are  shown  to  have  existed  in  the  present 
case,  and  as  to  both  the  learned  trial  judge  gave  to  the  defendant 
the  full  benefit  of  the  rule  as  we  have  stated  it.  But  there  were- 
further  facts.  The  sidewalk  along  Buena  Vista  avenue,  where  it 
passed  an  unoccupied  lot,  was  bounded  on  its  inner  line  by  an  unpro- 
tected bank  of  earth.  For  two  years  the  action  of  rain  and  frost 
had  thrown  upon  the  walk  sand  and  gravel  and  stones  from  the- 
bank,  until  the  flagging  was  entirely  covered  by  it,  and  a  new  and 
sloping  grade  substituted  for  the  one  adopted.  The  sand  on  the^ 
inner  line  was  about  eight  inches  in  depth,  growing  less  toward  the 
curb  where  it  was  aboi^t  one  inch.  Mixed  in  with  this  were  stones, 
some  of  which  were  as  large  as  apples.  When  the  winter  came  this 
walk  was  covered  with  snow  which  was  never  removed*  Before  thb 
accident  the  snowfall  had  been  heavy,  but  it  was  evidently  not 
recent,  for  upon  this  walk  it  had  been  trampled  down  by  travel, 
and  by  freezing  and  thawing  converted  into  ice.  These  facts  tended 
to  establish  negligence  on  the  part  of  the  city.    If  the  slope  of  th& 
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walk  was  not  dangerous  in  the  summer  weather,  it  might  become 
so  when  coated  with  ice  in  the  winter,  and  those  having  the  care  of 
the  highway  were  very  blind  if  they  did  not  foresee  the  possible 
danger.  No  one  however  appears  to  have  been  injured  by  it  when 
simply  in  this  condition,  for  the  reason  probably  that  sand  was 
continually  washed  upon  it  from  the  adjoining  bank.  But  this  pro- 
tection disappeared  before  the  plaintiff  was  injured.  On  the  night 
preceding,  rain  fell  which  washed  the  sand  from  the  ice,  and  then 
froze,  covering  every  thing  with  a  new  surface,  and  making  the 
whole  city  slippery  and  dangerous  for  travel.  That  was  just  as  true 
of  walks  cleaned,  and  it  may  even  be  the  fact  that  the  latter,  when 
paved,  became  by  reason  of  their  smoothness,  the  most  dangerous 
of  all.  That  such  was  the  situation  was  very  strongly  shown  by 
the  conduct  of  the  plaintiff  himself.  He  boarded  in  a  house  ad- 
joining the  vacant  lot  of  which  we  have  spoken,  and  standing  so  far 
Above  the  grade  of  the  street  that  ten  steps  led  down  to  the  side- 
walk in  front.  On  coming  out  in  the  morning  with  a  companion 
And  observing  the  situation  he  hesitated  to  come  down  his  own 
steps  to  the  sidewalk,  although  clear  of  snow  as  we  may  fairly  as- 
sume, and  chose  rather,  as  a  measure  of  safety,  to  take  another 
route.  He  went  through  the  picket  fence  at  the  side,  and  on  to 
the  vacant  lot  which  was  covered  with  snow,  and  thence  down  to 
the  sidewalk  which  he  essayed  to  cross,  intending  to  go  to  his  work 
i^hrough  the  middle  of  the  street  and  on  the  roadway.  His  conduct 
pictures  the  situation  perfectly.  He  stepped  on  the  new  ice  surface, 
Just  formed,  and  for  the  existence  of  which  the  city  was  in  no  respect 
responsible.  Had  that  been  the  whole  of  the  case  a  recovery  would 
have  been  impossible.  But  this  new  ice  formed  on  a  slope,  having 
a  fall  toward  the  curb  of  six  or  seven  inches  in  ten  feet,  which,  the 
city  had  negligently  suffered  to  remain.  If  that  slope  was  one  con- 
curring cause  of  the  fall  without  which  the  accident  would  not  have 
happened,  the  city  is  liable.  We  have  stated  the  rule  to  be  that 
''  When  two  causes  combine  to  produce  an  injury  to  a  traveller  upoq 
A  highway,  both  of  which  are  in  their  nature  proximate,  the  one 
being  a  culpable  defect  in  a  highway,  and  the  other  some  occurrence 
for  which  neither  party  is  responsible,  the  municipality  is  liable,  pro- 
vided the  injury  would  not  have  been  sustained,  but  for  such  de- 
fect. Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  88;  8.  c,  33  Am.  Bep. 
574.  Now  the  jury  were  plainly  charged  that  the  new  ice  recently 
formed  furnished  no  ground  of  negligence  on  the  part  of  the  city. 
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jmd  it  necessarily  followed  that  the  jury  found  the  slope  of  the  walk 
to  have  been  a  concnrrent  cause  without  which  the  accident  would 
not  haye  happened.  The  only  remaining  inquiry  is  whether  there 
were  any  facts  which  permitted  that  inference,  or  whether  there 
were  none,  and  the  conclusion  was  mere  guess  and  speculation. 
The  fact  proved  was  that  the  plaintiff  slipped  on  the  new  ice  lying 
•on  a  slope.  The  inference,  it  is  claimed,  is  natural  and  logical  and 
unstained  by  common  observation  and  experience  that  both  of 
the  conditions  entered  into  the  accident  as  proximate  causes.  Bat 
no  one  can  say  that  if  the  new  ice  had  spread  over  level  the 
plaintiff  would  not  have  fallen,  and  there  is  nothing  in  the  case  point- 
ing to  the  slope  as  a  concurrent  cause  beyond  the  bare  fact  that  it 
existed,  and  so  nothing  to  redeem  the  inference  sought  from  the 
domain  of  mere  guess  and  speculation.  The  question  involved  has 
been  quite  earnestly  debated  in  other  States  where  it  arose  under  stat- 
utes requiring  towns  to  keep  the  streets  safe  and  convenient.  In 
Maine  and  Massachusetts  it  is  held,  that  if  besides  the  defects  in  the 
way,  there  is  also  another  proximate  cause  of  the  injury  contribute 
ing  directly  to  the  result,  for  which  neither  of  the  parties  is  in 
fault,  the  town  is  not  liable.  Moore  v.  Abboll,  32  Me.  46;  MouUon 
V.  Sanfordy  51  Me.  127;  Marble  v.  Worcester^  4  Gray,  395;  Billings 
V.  Worcester^  102  Mass.  329;  s.  c,  3  Am.  Rep.  460.  These  rulings 
are  based  largely  upon  two  grounds:  that  the  town  is  liable  for  the 
defect  alone,  and  that  the  proportion  of  injury  due  to  that  cause  is 
impossible  to  be  ascertained.  A  contrary  rule  is  held  in  Vermont 
and  New  Hampshire.  Hunt  v.  Potonal,  9  Yt.  411;  Winship  v. 
Enfield,  42  N.  H.  197.  We  have  already  stated  the  rule  to  be  in 
this  State  that  the  defect,  even  when  a  concurring  cause,  must  be 
such  that  without  its  operation  the  accident  would  not  have  hap- 
pened. Where  the  defect  is  the  sole  explanation  of  the  injury 
there  is  no  difficulty;  but  where  there  is  also  another,  for  which  no 
one  is  responsible,  we  have  held  that  **  the  plaintiff  must  fail  if  hia 
evidence  does  not  show  that  the  damage  was  produced  by  the  for- 
mer cause. '^  Searles  v.  Manhattan  R.  Co.,  101  N.  Y.  661.  And 
we  added  that  he  must  fail  also  if  it  is  just  as  probable  that  the 
injury  came  from  one  cause  as  the  other,  because  he  is  bound  to 
make  out  his  case  by  a  preponderance  of  evidence,  and  the  jury 
must  not  be  left  to  a  mere  conjecture  or  to  act  upon  a  bare  possi- 
bility. In  this  case  that  rule  was  violated.  The  plaintiff  slipped 
upon  the  ice.     That  by  itself  was  a  sufficient,  certain  and  operating 
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cause  of  the  fall.  No  other  explanation  is  needed  to  aooonnt  for 
what  happened.  It  is  possible  that  the  slope  of  the  walk  had  some- 
thing to  do  with  it  It  is  equally  possible  that  it  did  not.  There 
is  not  a  particle  of  proof  that  it  did.  To  aflkm  it  is  a  pure  guess, 
and  an  absolute  speculation.  Are  we  to  send  it  to  a  jury  for  them 
to  imagine  what  might  haye  been?  The  great  balance  of  probabil- 
ity is  that  the  ice  was  the  e£Bicient  cause;  there  is  no  probability 
not  wholly  speculative  that  the  slope  was  also  such.  Its  descent 
was  slight,  not  quite  an  inch  in  a  foot,  and  not  more  than  con- 
stantly occurs  in  the  streets  of  a  city.  No  knowledge  or  intelli- 
gence can  determine  or  ascertain  that  such  a  slope  had  any  part  or 
share  in  the  injury,  and  to  send  the  question  to  the  jury  is  simply 
to  let  them  guess  at  it,  and  then  upon  that  guess  to  sustain  a  ver- 
dict for  damages.  I  am  quite  wiUing  to  hold  cities  and  Tillages  to 
a  reasonable  performance  of  duty;  but  I  am  not  willing  to  make 
them 'practically  insurers  by  founding  their  liability  upon  mere 
possibQiti^.  For  these  reasons  I  think  the  plaintiff  should  fail 
and  the  motion  for  a  nonsuit  should  have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costa 
to  abide  event. 

Judgment  reverted. 

All  concur  except  Andrews,  J.,  not  voting. 
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(106  N.  T.9B4.) 

Oontraet  —  to  launder  and  return  goods  —  Hen — paigment. 

Plaintiff  contracted  with  H.  to  launder  all  the  collars  and  caffs  maaafactmed 
by  the  latter,  at  a  price  specified;  to  retam  tlie  goods  as  fast  as  laandered 
and  to  render  a  bill  and  receive  payment  in  cash  on  the  first  of  each  month 
for  all  goods  laandered  and  retarned.  HM,  that  plaintiff  had  no  right  of 
lien  either  for  the  balance  dae  him  or  for  the  work  done  on  the  goods  in  his 
hands. 


ACTION  for  wrongful  levy.    The  opinion  states  the 
plaintiff  had  judgment  below. 


case.    The 


Blumenstiel  A  Hirsch  for  appellant. 
N,  Davenporty  for  respondent. 
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R^PALLO^  J.  No  controverted  question  of  fact  arose  upon  the 
trial  of  this  action.  Only  one  witness  was  examined  on  the  part  of 
the  plaintiff;  and  no  testimony  was  introduced  on  the  part  of  the 
defense.     The  question  presented  was  purely  one  of  law. 

The  action  was  brought  against  the  sheriff  and  the  defendant^ 
,  Hahlo,  for  having  under  an  execution  in  favor  of  Hahlo  against  one 
Hoexter,  taken  from  the  possession  of  the  plaintiff  a  quantity  of 
collars  and  cuffs  which  had  been  delivered  to  the  plaintiff  by 
Hoexter  for  the  purpose  of  being  laundered,  and  upon  which  the 
plaintiff  claimed  to  have  a  lien  to  the  amount  of  $1,747.72,  being 
the  general  balance  due  the  plaintiff  for  laundering  the  collars  and 
cuffs  so  taken  from  it  by  the  sheriff,  and  also  for  laundering  other 
collars  and  cuffs  which  had  been  received  by  it  from  Hoexter  and 
returned  to  him  before  the  levy  in  question.  The  only  question  at 
issue  is  whether  the  plaintiff  had  the  lien  which  it  claimed. 

The  uncontroverted  facts  were  as  follows:  Hoexter  was  a  manu- 
facturer of  collars  and  cuffs,  and  the  plaintiff  carried  on  the  busi^ 
ness  of  laundering  for  manufacturers.  In  June,  1884,  Hoexter^ 
through  his  representative,  Mr.  Kupfer,  stated  to  the  agent  of  the 
plaintiff  that  he  was  about  manufacturing  a  superior  line  of  goods^ 
on  which  he  desired  to  have  the  laundry  work  of  the  plaintiff,  and 
asked  the  plaintiff's  agent  whether  the  plaintiff  could  take  the  job, 
and  the  agent  replied  that  the  plaintiff  could.  An  agreement  was 
thereupon  entered  into,  verbally,  between  them  that  the  plaintiff 
ehould  do  the  laundry  work  on  all  collars  and  cuffs  Hoexter  should 
deliver  to  the  plaintiff,  at  the  price  of  sixteen  and  one-half  cents 
per  dozen,  payable  in  cash  as  follows:  That  on  the  first  of  each 
month  the  plaintiff  should  render  a  bill  for  all  goods  laundered  and 
returned  to  Hoexter,  during  the  preceding  month,  and  should  receive 
payment  in  cash.  That  cash  was  not  to  be  paid  at  the  time  the 
goods  were  actually  delivered  to  Hoexter,  but  cash  on  the  first  of 
each  month,  for  goods  returned  the  previous  month.  That  there 
was  no  fixed  period  during  which  the  goods  were  to  be  delivered  to 
be  laundered,  but  only  until  notice  by  either  party.  That  the  plain- 
tiff might  at  any  time  refuse  to  do  any  more  goods,  and  Hoexter 
might  refuse  to  deliver  any  fresh  goods  if  he  chose,  and  whenever 
Hoexter  should  desire  a  general  settlement  and  cleaning  out  of  the 
goods,  he  should  shut  down  for  ten  days  and  not  send  any  more 
work,  and  give  the  plaintiff  a  chance  to  get  every  thing  out  of  the 
laundry.  It  usually  took  seven  or  eight  days  to  complete  the  pro- 
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cess  of  laaadering  the  goods.  Under  this  agreement  Hoexter  began 
sending  goods  to  the  plaintiff's  laundry  about  the  18th  of  June, 
1884y  and  the  business  continued  until  the  6th  of  April,  1885,  when 
it  was  discontinued  on  account  of  the  failure  of  Hoexter. 

The  work  done  by  the  plaintiff  during  the  continuance  of  the  con- 
tract amounted  to  between  $6,000  and  $7,000.  In  the  course  of  the 
business,  goods  were  generally  delivered  at  the  laundry,  and  laund- 
ered goods  returned,  every  day.  The  stipulated  monthly  payments 
were,  at  first,  made  by  sight  drafts  drawn  by  Kupfer  on  Hoexter. 
This  continued  until  January,  1885,  when  a  sight  draft  was  given 
for  the  December  account.  After  January  the  plaintiff  received 
ten-day  drafts  for  the  work  of  the  preceding  month,  down  to  the 
close.  On  the  3d  of  April,  1885,  the  plaintiff  received  for  the 
March  account  a  ten-day  draft  drawn  by  Kupfer  on  Hoexter  for  the 
sum  of  $1,132.41.  Hoexter  refused  to  accept  this  draft,  and  it  was 
returned  protested,  and  was  never  paid,  and  on  the  6th  of  April, 
4885,  there  was  a  balance  unpaid  to  the  plaintiff  for  work,  includ- 
ing this  protiested  draft  of  $1,747.72,  and  the  plaintiff  had  on  hand 
between  ^,400  and  2,500  dozen  cuffs  and  collars  of  Hoexter's,  which 
were  taken  by  the  sheriff  on  the  execution  against  Hoexter,  on  the 
25th  of  April,  1885,  against  the  protest  of  the  plaintiff's  agent,  who 
claimed  alien  thereon  for  the  above-mentioned  balance  of  $1,747.72 
due  plaintiff.  It  was  admitted  on  the  trial  that  the  value  of  the  goods 
taken  was  equal,  at  least,  to  the  plaintiff's  claim  of  $1,747.72,  and  it 
was  also  admitted  by  the  plaintiff's  counsel  that  when  the  defendants 
took  the  goods  they  tendered  the  amount  due  for  the  work  done  upon 
the  particular  goods  which  are  the  subject  of  this  action. 

At  the  close  of  the  testimony,  the  defendant's  counsel  moved  for 
a  nonsuit  on  the  ground  that  it  appeared  that  there  was  no  lien  ou 
the  goods,  and  also  on  the  ground  that  there  was  no  lien  upon  the 
goods  taken,  for  work  done  on  other  goods  which  had  already  been 
delivered.  The  court  denied  the  motion,  and  no  evidence  being 
offered  on  the  part  of  the  defense,  the  plaintiff's  counsel  asked  the 
court  to  direct  the  jury  to  render  a  verdict  for  the  plaintiff  for  the 
full  amount.  The  court  stated  that  it  had  great  doubt  as  to  the 
existence  of  any  ]ien  at  all,  but  that  the  case  was  important  enough 
to  go  to  the  General  Term,  and  accordingly  directed  a  verdict.  To 
these  rulings  exceptions  were  duly  taken.  Judgment  was  entered 
on  the  verdict,  and  on  appeal  to  the  General  Term  the  judgment 
was  aflBirmed. 
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If  under  the  agreement  between  the  plaintiff  and  Hoexter,  the 
plaintiff  acquired  any  lieu  upon  the  goods  laundered,  we  think  that 
this  lien  attached  to  auy  goods  which  the  plaintiff*had  in  its  posses- 
sion at  the  close  of  the  dealings,  and  to  the  extent  of  the  whole 
balance  then  due  to  the  plaintiff  for  work  done,  as  well  upon  the 
particular  goods  remaining  in  the  plaintiff's  possession,  as  upon 
those  which  it  had  previously  returned  to  Hoexter.  All  the  work 
was  done  under  a  siugle  contract,  and  the  lien  attached  to  all  goods 
delivered  to  the  plaintiff  under  that  contract.  By  returning  a  por- 
tion of  those  goods  to  Hoexter,  the  plaintiff  waived  only  its  lien 
upon  the  goods  so  returned,  retaining  it  for  its  full  amount  upon 
the  residue  which  remained  in  its  possession.  This  consequence 
results  from  the  entirety  of  the  contract  under  which  the  goods 
were  delivered  to  the  plaintiff  to  be  laundered.  If  each  lot  of  goods 
had  been  delivered  to  the  plaintiff  under  a  separate  contract,  it 
would  have  acquired  only  a  lien  upon  the  particular  lot  of  goods  so 
deliyered,  and  only  for  the  work  done  on  that  particular  lot  of  goods, 
and  when  that  lot  was  returned  to  the  manufacturer,  the  plaintiff, 
by  parting  with  possession,  would  have  destroyed  its  lien  on  that 
lot  of  goods,  and  could  not  transfer  it  to  any  other  lot  received 
under  a  separate  contract.  But  where  property  is  delivered  for  the 
purpose  of  having  work  done  thereon,  which  adds  to  its  value,  it 
makes  no  difference  that  the  deliveries  take  place  at  different  times, 
provided  they  are  all  made  under  a  single  contract.  The  lien 
attaches  to  all  the  property,  in  the  same  manner  as  if  it  had  all  been 
delivered  at  one  time,  and  if  part  of  it  is  voluntarily  returned  with- 
out payment  for  the  work,  the  only  consequence  is  that  the  person 
doing  the  work  has  abandoned  a  part  of  his  security  for  the  total 
amount  due  him,  and  retained  his  lien  therefor  only  upon  the  prop- 
erty which  remains  in  his  possession.  This  is  the  doctrine  recog- 
nized in  Morgan  v.  Congdon,  4  N.  Y.  552,  where  logs  were  delivered 
at  the  defendant's  saw-mill  on  different  days,  upon  an  agreement 
that  defendant  would  saw  into  boards  all  the  logs  delivered.  The 
defendant  sawed  pai*t  of  them  and  delivered  the  boards,  without 
being  paid  for  the  sawing,  and  it  was  held  that  he  had  a  liexi  upon 
the  logs  undelivered,  for  the  sawing  of  the  others,  provided  all  the 
logs  were  delivered  to  the  defendant  under  a  single  contract.  To 
the  same  effect  are  the  cases  of  Blake  v.  Nxchohan,  2  Maule  ft  Sel. 
168,  and  Chase  v.  Weaimorey  5  Maule  ft  Sel.  180,  and  other  cases.  In 
the  case  last  cited,  meal  was  delivered  at  a  mill  at  various  times  to  be 
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gDoandy  nader  a  single  contract  to  grind  all  the  meal  famished,  at 
a  fixed  price,  no  time  or  mode  of  payment  being  agreed  upon,  and 
it  was  held  that  Ufter  deliverj  of  a  part  of  the  meal  ground,  the 
grinder  could  retain  the  residue  for  the  whole  balance  doe  him. 

But  all  these  cases  are  subject  to  the  condition  that  there  is  noth-> 
ing  in  the  contract  for  doing  the  work,  inconsistent  with  the  right 
of  lien^and  that  where  a  particular  future  time  of  payment  is  fixed, 
which  may  be  sabsequent  to  the  time  when  the  owner  is  entitled  to 
a  return  of  the  article  upon  which  the  work  is  done,  there  can  be 
no  lien,  and  that  where  the  parties  contract  for  a  particular  time 
or  mode  of  payment  the  workman  would  have  no  right  to  set  up  a 
](ight  to  possession,  inconsistent  with  the  terms  of  his  contract,  and 
in  such  a  case  there  is  no  lien.     5  Maule  &  SeL  186,  187. 

In  the  present  case  the  legal  effect  of  the  contract  was  that  the 
collars  and  cuffs  should  be  returned  to  Hoexter  as  fast  as  laundered. 
On  this  construction  the  parties  acted  throughout  their  dealings. 
Iiaundered  goods  were  returned,  as  a  general  rule,  every  day  during 
each  month.  The  plaintiff  had  no  right  to  demand  pay  for  eaoh 
lot  delivered  at  the  time  of  delivery.  The  only  witness  to  the  con- 
tract testifies  expressly  that  such  was  not  the  agreement,  but  on 
the  contrary  that  it  was,  that  on  the  first  of  each  month  Hoexter 
should  pay  for  the  goods  which  had  been  laundered  and  returned 
during  the  preceding  month.  It  is  clear  that  the  return  of  the 
goods  to  Hoexter  was  to  precede  the  right  to  demand  payment  for 
the  work,  by  a  longer  or  shorter  period,  according  to  circumstances, 
but  certainly  some  period  of  time.  This  is  entirely  inconsistent 
with  the  theory  of  a  lien,  as  has  often  been  adjudged.  The  case 
of  Stoddard  Woolleti  Manufacturing  Company  v.  Huntley,  8  N.  H. 
441;  8.  c,  31  Am.  Dec.  198,  is  in  point.  It  was  an  action  of 
trover  against  a  clothier  for  converting  1,000  yards  of  fiannels 
which  he  had  dressed  for  the  plaintiff,  and  the  defendant  set  up  a 
lien  for  the  price  of  his  work.  The  work  had  been  done  under  an 
agreement  between  plaintiff  and  defendant  that  the  defendant 
should  dress  what  flannels  the  plaintiff  should  make  during  the 
year,  and  finish  them  as  fast  as  manufactured,  and  bale  them,  the 
plaintiff  to  pay  for  finishing  once  in  three  months.  Under  this 
agreement  flannels  had  been  dressed  by  the  defendant  and  returned 
to  the  plaintiff  for  about  six  months,  and  at  the  end  of  one  of  the 
quarters  the  defendant  had  on  hand  two  bales  for  the  work  on 
which  he  had  not  been  paid.     The  plaintiff,  through  its  agent. 
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demanded  these  bales  and  the  defendant  ref ujsed  to  deliTer  them 
without  being  paid  for  the  dressing.  The  court  held  that  the  legal 
effect  of  the  contract  was  that  the  flannels  were  to  be  delivered  to 
the  plaintiff  as  fast  as  dressed,  and  that  the  dressing  was  not  to,  be 
paid  for  until  the  end  of  the  quarter;  that  by  such  a  contract  the 
right  of  lien  was  waived,  and  that  even  if  some  of  the  cloth 
remained  in  the  defendant's  hands  at  the  end  of  the  quarter  he  wa£( 
jiot  entitled  to  retain  it  for  the  price  of  dressing.  The  only  differ'^ 
ence  between  that  case  and  the  present  one  is  that  there  the  work 
was  to  be  paid  for  quarterly,  and  here  it  was  to  be  paid  for  monthly. 
There  are  many  cases  illustrating  the  same  principle.  Where  it 
is  agreed  that  a  credit  is  to  be  given  for  the  price  of  the  work,  not 
limited  to  a  period  preceding  the  time  for  the  return  of  the  article, 
the  contract  is  inconsistent  with  the  right  of  lien,  and  none  can  be 
set  up.  This  rule  has  been  applied  even  where  the  party  for  whom 
the  work  was  done  has  become  insolvent  between  the  time  of  the 
employment  and  the  expiration  of  the  time  of  credit  agreed  upon. 
Melding  v.  Mills,  2  Bosw.  489.  The  same  principle  is  applicable  to 
liens  of  warehousemen,  carriers  and  other  bailees.  If  by  the  terms  of 
the  contract,  possession  of  the  property  is  to  be  surrendered  before 
payment,  no  right  of  lien  exists.  In  Chandler  v.  Betden^  18  Johns. 
157, 162;  s.  a,  9  Am.  Dec:  193,  it  was  held  that  where,  by  the  terms 
of  the  contract,  freight  was  not  to  be  paid  until  after  the  delivery  of 
the  goods,  the  carrier  could  not  claim  a  lien.  The  present  respondent 
cites  the  case  of  The  Kimball,  3  Wall.  37,  but  on  looking  beyond  the 
head-note,  into  the  opinion  of  Mr.  Justice  Field,  it  is  certainly  not 
an  authority  in  favor  of  the  respondent.  There  by  the  terms  of  the 
charter-party  part  of  the  freight  was  to  be  paid  in  advance.  The  cargo 
was  to  be  delivered  within  reach  of  the  ship's  tackle,  and  the  balance 
of  the  charter  money  was  to  be  payable,  one-half  in  five  days,  and  the 
other  half  within  ten  days,  after  the  discharge  of  the  cargo.  The 
opinion  rests  upon  the  groand  that  the  provision  as  to  delivery  within 
reach  of  the  ship's  tackle,  related  only  to  the  manner  of  discharg- 
ing, and  that  the  credit  was  given  only  for  a  few  days  after  the  dis- 
charge of  the  cargo,  and  that  it  was  no  more  than  a  reasonable  time 
to  enable  the  freighters  to  examine  the  condition  of  the  goods,  and 
determine  whether  he  would  accept  them,  and  was  not  inconsistent 
with  the  retention  of  their  possession  by  the  ship-owner  until  the 
charter-money  should  be  paid,  distinguishing  the  case  in  this 
respect  from  fhster  v.  Colby,  3  Hurl.  &  N.  705. 
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It  is  needless  to  multiply  authorities  on  this  point,  though  many 
might  be  cited.  The  counsel  for  the  respondent  contends  that  the 
contract  being  an  entire  one,  no  pay  for  the  work  done  by  plainti£F 
would  become  due  till  the  termination  of  the  contract,  except  for 
the  agreement  to  make  monthly  payments,  and  that  these  payments 
were  merely  adyances  on  account  of  the  entire  payment,  and  that 
an  agreement  to  make  these  advances  could  not  be  considered  as 
giving  credit  to  the  owner  of  the  goods,  but  rather  a  credit  to  the 
mechanic. 

We  cannot  agree  to  this  construction  of  the  contract.  The  pay- 
ments were  not  advances  on  account,  but  payments  in  full  for  the 
work  done  on  goods  returned  during  the  month  preceding  the  pay- 
ment. But  assuming  the  construction  contended  for,  we  are  unable 
to  see  how  it  helps  the  plaintiff's  case.  The  counsel  concedes,  in 
his  points,  that  it  was  unquestionably  understood  that  Hoezter  waa 
at  liberty  to  take  the  goods  as  fast  as  they  were  laundered,  because 
the  nature  of  his  business  probably  required  it.  If  the  contract 
price  of  the  work  was  not  due  until  the  end  of  the  contract,  but  the 
goods  were  to  be  delivered  in  the  meantime*  we  fail  to  perceive 
how  the  contract  was  consistent  with  a  right  to  a  lien  on  the  goods 
for  that  contract  price. 

We  think  that  the  doubt  of  the  learned  trial  judge  as  to  the  exist- 
ence of  any  lien  at  all,  was  well  founded,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered  costs  to  abide  the  event. 

Judgment  revered. 

All  concur,  except  Pkckhaic,  J.,  not  sitting. 


Smith  v.  Clews. 

(106  N.  T.  »8.) 

Agency — broker  — power  to  eeU. 

[.  was  a  broker  whoprocared  diamonds  from  larger  dealers  to  sell  to  his  ens* 
tomers.  He  procured  from  plaintiffs,  dealers  in  diamonds,  some  diamonds 
for  a  customer,  giving  a  receipt  stating  that  they  were  received  by  him  on 
approval  to  show  to  his  customer,  and  to  be  returned  to  plaintiff  "on  de- 
mand." The  defendant  purchased  them  from  M.  in  good  faith,  supposing 
him  the  owner.  He  had  previously  purchased  from  M.  and  paid  him  for 
two  other  lots  of  diamonds  obtained  by  M.  from  the  plaintiff  in  the  same 
way.     Held,  that  defendant  got  good  title  to  the  diamonds. 


I 
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ACTION  to  recover  personal  property.    The  opiniim  fltatet  tha 
case.    The  plaintiff  had  judgment  below. 

Albert  A.  AhboU,  for  appellant. 

Chas.  H,  Woodbury y  for  respondent 

Peckham^  J.  This  is  an  action  under  the  Oode  to  obtain  the 
delivery  of  personal  property  alleged  to  belong  to  plaintiffs  and  to 
be  wrongfully  withheld  by  defendant.  The  plaintiffs  had  a  verdict 
which  was  affirmed  at  Oeneral  Term  and  the  defendant  has  appealed 
here.  The  plaintiffs  claimed  to  be  the  owners  of  what  they  called 
a  pair  of  diamond  ear-knobs^  of  the  value  of  $1,400,  which  came 
into  the  possession  of  defendant,  as  shown  by  the  evidence,  in  the 
following  manner. 

Elijah  Miers  was  a  dealer  in  diamonds  in  New  York.  His 
business  was  to  procure  diamonds  from  the  larger  dealers  and  sell 
them  to  his  customers.  Before  the  13th  of  January,  1879,  he  had 
procured  from  an  authorized  agent  of  the  plaintiffs,  a  pair  of  dia- 
mond ear-rings  which  on  that  day  he  had  sold  to  the  defendant,  for 
tdOO,  and  had  received  the  check  of  defendant,  payable  to  his  order 
in  payment  therefor.  Before  the  23d  day  of  January,  1870,  Miers 
had  procured  another  pair  of  ear-rings  from  plaintiffs'  said  agent, 
and  sold  them  on  that  day  to  defendant  for  $450,  receiving  in  pay- 
ment the  first  pair  of  ear-rings  and  the  check  of  defendant,  for  the 
balance  of  $150.  Miers  paid  to  plaintiffs'  agent  the  price  of  these 
diamonds  after  the  sale  to  defendant.  The  defendant  had  pur- 
chased them  in  good  faith  from  Miers  assuming  him  to  be  the 
owner.  He  intended  the  first  pair  as  a  present  for  his  wife,  but 
when  shown  to  her  she  preferred  a  more  expensive  pair,  and  hence 
the  second  purchase.  These  also  proved  unacceptable,  and  it  was 
some  time  after  their  purchase  by  defendant  before  the  diamonds 
in  question  were  presented  to  him  for  purchase,  he  having  in  the 
mean  time  kept  the  second  pair,  and  upon  the  purchase  of  the 
diamonds  in  question  of  the  same  man  Miers,  he  gave  back  the 
second  pair  and  paid  $650  in  addition,  thus  making  up  $1,100,  the 
purchase-price  of  these  last  diamonds. 

There  is  no  question  of  the  bona  fides  of  the  series  of  purchases 
by  the  defendant.  The  evidence  is  uncontradicted  as  to  the  man- 
ner in  which  Miers  obtained  the  last  diamonds  from  the  plaintiffii.. 


504  NEW  YORK, 


Smith  v.  dews. 


.  Tbey  had  deliyered  them  to  FIamb>  the  diamond  broker,  who 
had  delivered  the  other  diamonds  to  Miers.  One  of  the  plaintLm 
was  asked  how  it  happened  that  he  delivered  these  diamonds  to 
Plnmb,  and  he  testified  that  he  could  not  say  whether  it  Was  at 
Aliers'  request  or  not,  but  that  Miers  had  called  on  him  before  he 
delivered  them  to  Plumb  and  had  said  to  him  that  he  had  a  cus- 
tomer for  a  pair  of  diamond  ear-knobs,  and  although  the  plaintiff 
could  not  say  that  he  told  Miers  that  he  would  send-  him  the 
diamonds  through  Plumb,  yet  he  says  he  stated  to  Plumb  that  he 
would  do  so,  and  he  did  do  so,  and  he  authorized  Plumb  to  deliver 
the  diamonds  to  Miers  and  that  that  is  the  way  Miers  got  them. 
The  witness  also  said  he  knew  Miers  had  the  diamonds  in  his 
possession  immediately,  that  they  were  taken  from  the  plaintiffs' 
ofBice  and  delivered  to  Miers  by  Plumb;  they  were  delivered  to 
Plumb  on  the  12th  of  April,  and  by  him  to  Miers  on  that  day. 
When  Plumb  delivered  them  to  Miers  he  took  from  him  a  receipt 

in  this  form: 

"  New  York,  April  12,  1879. 

''  Received  from  Alfred  H.  Smith  &  Co.  by  their  representative, 

B.  W.  Plumb,  a  pair  of  single  stone  diamond  ear-rings  10^  carats, 

of  the  value  of  fourteen  hundred  dollars,  on  approval  to  show  to 

my  customers,  said  knobs  to  be  returned  to  said  A.  H.  Smith  &  Co. 

on  demand.  **  E.  Miers.'' 

Having  thus  become  possessed  of  the  diamonds,  Miers,  as  has 
been  stated,  sold  them  to  defendant,  and  the  question  is,  did  he  get 
a  good  title  as  against  the  plaintiffs  ? 

Taking  the  undisputed  evidence  and  reading  this  receipt  in  the 
light  thereof,  we  cannot  resist  the  conclusion  that  the  plaintiffs 
conferred  upon  Miers  the  power  to  sell  these  diamonds  and  of 
course  to  give  a  good  title,  and  therefore  the  court  should  have 
directed  a  verdict  for  the  defendant. 

The  plaintiffs  were  dealers  in  diamonds  and  they  knew  Miers  and 
that  he  was  engaged  in  the  business  of  a  diamond  dealer  —  a  seller 
of  the  stones  to  whomever  he  chose. 

They  had  on  two  former  occasions  intrusted,  through  their  agent, 
diamonds  to  Miers,  who  had  sold  them  and  accounted  for  the  pro- 
ceeds of  the  sale  without  any  fault  being  found  so  far  as  appears  on 
account  of  any  lack  of  authority  to  sell. 

They  were  informed  by  Miers  on  this  particular  occasion,  that  he 
had  a  customer  for  a  pair  of  diamond  ear-rings  and  these  diamonds 
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were  then  intrasted  to  Miers  by  the  plain  tiffs,  through  their  agent, 
Flamb. .  ^  TJTpon  taking  them  Miens  gave  the  receipt,  spoken  of. 
Now,  npon  these  facts,  what  other  meaning  can  be  attached  to  that 
receipt  than  that  Miers  had  power  to  take  these  diamonds,  show 
them  to  his  customer,  and  if  approved  of  by  the  customer,  sell  them 
to  him  ?  The  fact  that  Miers  agreed  to  return  them  to  plaintiffs 
<m  demand  must  be  construed  with  reference  to  the  obrious  purpose 
for  which  the  diamonds  were  intrusted  to  him,  viz.,  that  of  a  sale, 
•and  so  construed,  the  plain  meaning  is  that  if  not  already  sold, 
the  plaintiffs  had  the  right  to  demand  a  return  of  the  diamonds 
■any  time  and  Miers  would  then  be  bound  to  return  them*  The 
information  given  to  plaintiffs,  by  Miers,  that  he  (Miers)  had  a 
•customer  for  a  pair  of  diamond  ear-knobs,  is  susceptible  of  no  othet 
interpretation  than  that  he  had  a  customer  who  wanted  to  buy  a 
pair.  Under  such  circumstances  what  could  a  dealer  in  diamonds 
mean  by  intrusting  them  to  another  dealer  who  had  a  customer  who 
wimted  to  buy  them,  and  who  came  to  this  dealer  for  the  purpose 
of  being  supplied  by  him  with  diamonds  of  a  kind  which  his  cus- 
tomer wanted  to  buy  ? 

Enlightened  by  these  facts,  the  interpretation  of  the  receipt 
signed  by  Miers  is  an  easy  matter.  It  can  mean  nothing  else  than 
an  authority  to  sell  the  stones  to  the  customer  if  they  met  his 
approval,  and  if  not  actually  sold  before  demand  made,  they  should 
be  returned  to  the  plaintiffs  upon  such  demand.  ' 

This  conclusion  as  to  what  was  the  actual  authority  given  to 
Miers  does  not  in  the  least  affect  the  propriety  of  the  decisions 
cited  by  the  counsel  for  the  respondents,  and  in  the  opinion  of  the 
court  at  Oeneral  Term,  to  the  effect  that  one  intrusted  simply  with 
the  possession  of  personal  property,  with  no  power  to  sell  or  pass 
title,  cannot  give  title  to  the  property  even  to  a  bona  fide  p'irchaser 
for  valne.  The  question  here  is  simply  what  was  the  authority  with 
which  the  man  Miers  was  clothed,  and  upon  the  undisputed  evi- 
dence in  the  case,  we  hold  it  was  an  authority  to  sell. 

The  judgment  of  the  Oeneral  Term  and  of  the  Circuit  should 
•be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur.  Judgment  reversed. 

VOL.LIX  — 64 
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Id  an  action  of  damagee  for  personal  injuries,  dedarationR  of  the  injnred  per- 
son, some  days  after  the  injury,  to  one  who  is  not  a  physician,  and  not  for  the 
porpose  of  professional  assistance,  that  he  is  suffering  pain,  are  incompetent 
evidence.* 

ACTION  for  personal  injuries  by  negligence.     The  opinion  statea 
the  case.     The  plaintiff  had  judgment  below. 

Samuel  D,  Morris^  for  appellant 
George  W.  Roderick^  for  respondent 

Peokham,  J.  The  only  question  in  this  case  arises  upon  the 
admission  of  the  testimony  of  a  third  party  that  the  plaintiff,  some 
days  after  the  happening  of  the  accident  which  caused  her  injury, 
complained  that  she  was  suffering  pain  in  her  injured  arm.  The 
witness  did  not  testify  that  on  these  occasions  the  plaintiff  screamed 
or  groaned  or  gave  other  manifestations  of  a  seemingly  involuntary 
nature  and  indicative  of  bodily  suffering,  but  he  proved  simple 
statements  or  declarations  made  by  plaintiff  that  she  was  at  the 
time  of  making  them  suffering  pain  in  her  arm.  The  plaintiff  was 
herself  sworn  and  proved  the  injury  and  the  pain.  The  condition 
of  the  arm  the  night  of  the  accident  was  also  proved  that  it  was 
very  much  swollen  and  black  all  around  it  and  subsequently  red 
and  inflamed,  and  continued  swollen  and  inflamed  more  or  less  for 
a  long  time. 

.  The  defendant  challenges  the  evidence  of  complaints  of  pain 
thus  made  on  the  ground  that  it  was  incompetent,  and  the  argu- 
ment made  was  that  the  evidence  as  to  the  injury  and  its  extent 
could  not  be  thus  corroborated  by  mere  hearsay. 

Prior  to  the  time  when  parties  were  allowed  to  be  witnesses  the 
rule  in  this  class  of  cases  permitted  eyidence  of  this  nature.  Oald-^ 
well  V.  Murphy,  11  N.  Y.  416;  WertHy  v.  Persons,  28  N.  Y.  344; 
&  0.,  84  Am.  Dec.  346. 

*  See  Ueveland  v.  NetoeU  (104  Ind.  264),  54  Am.  Bep.  818. 
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These  cases  show  that  the  evidence  was  not  confined  to  the  time 
of  the  injury  or  to  mere  exclamations  of  pain.  The  admissibility 
of  the  evidence  was  put  in  the  opinion  of  Judge  Dbnio,  in  11 
New  York,  supra,  upon  the  necessity  of  the  case  as  being  the  only 
means  by  which  the  condition  of  the  sufferer  as  to  enduring  pain 
<*ould  in  many  instances  be  proved. 

Substantially  the  same  class  of  evidence  was  admitted  in  England 
and  for  the  same  reason.  See  cases  cited  in  11  N.  Y.  In  Massa- 
chusetts too  the  same  rule  was  applied.  Bacon  v.  OharUan^  7 
Gush.  581;  cited  and  approved  in  Rossa  v.  Boston  Loan  Co,^  132 
Mass.  439.  After  the  adoption  of  the  amendment  to  the  Oode  per- 
mitting parties  to  be  witnesses,  the  question  under  discussion  was. 
somewhat  mooted  in  Heed  v.  i\r.  Y.  C.  R.  Co.,  45  N.  Y.  574,  by 
Alleh,  J.;  in  the  course  of  his  opinion,  although  the  precise  point 
was  not  before  the  court.  The  question  there  under  discussion  wa» 
as  to  the  correctness  of  permitting  the  plaintiff  to  prove  his  dec-* 
larations  made  at  the  time  when  he  was  doing  some  work,  to  a 
third  person,  as  to  the  state  of  his  health.  That  is  not  exactly  like- 
the  case  of  complaints  made,  not  as  to  a  state  of  health,  but  as  to  a 
then  present  existing  pain  at  the  very  spot  alleged  to  have  sustained 
\  injury  and  proved  so  by  other  evidence;  still  the  remarks  of  Judge 

Allek  on  this  kind  of  evidence  in  general  bear  strictly  upon  the 
matter  herein  discussed.  He  reviewed  in  his  opinion  some  of  the 
above  cases  and  others,  and  claimed  that  the  courts  had  admitted 
the  evidence  from  the  necessity  of  the  case  as  being  the  only  method, 
by  which  the  condition  of  the  party  could  be  shown  fully  and  com- 
pletely, not  only  as  to  appearances  but  also  as  to  suffering.  But 
there  was  no  agreement  by  the  court  upon  that  branch  of  the  case^ 
the  judgment  going  upon  another  ground. 

The  case  of  ffagenhcher  v.  C.  /,  &  B.  R.  Co.,  99  N.  Y.  136,  de- 
cides that  even  since  the  Code,  evidence  of  exclamations  indicative* 
of  pain  made  by  the  party  injured  is  admissible.  The  case  doea 
not  confine  proof  of  these  exclamations  to  the  time  of  the  injury. 

The  question  was  asked  of  the  plaintiff's  mother:  '*  How  long 
after  the  injury  was  your  daughter  confined  in  the  bed?  A.  She- 
was  for  about  four  weeks.  Q.  What  expressions  did  she  make  or 
what  manifestations  showing  that  she  suffered  pain?^'  This  shows 
there  was  no  confinement  of  the  evidence  to  the  time  of  the  injury. 
The  evidence  given  however  was  of  screams  when  the  plaintiff's 
loot  was  touched,  and  of  her  exclamations  of  pain  whenever  the 
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jiteet  was  permitted  to  touch  the  foot.  The  evidence  was  permitted 
en  the  ground  that  it  was  of  a  nature  which  substantially  corrobo- 
i^ted  the  plaintiff  as  to  her  condition. 

Having  thus  admitted  evidence  of  this  kind  since  the  adoption 
of  the  Code  amendment  permitting  parties  to  be  witnesses,  the 
question  is  whether  there  is  such  a  clear  distinction  between  it  and 
Evidence  of  simple  declarations  of  a  party  that  he  was  then  snfFer- 
ing  pain,  but  giving  no  other  indications  thereof,  as  to  call  for  the 
^option  of  a  different  rule.  It  seems  to  us  that  there  is.  Evi- 
dence of  exclamations,  groans  and  screams  is  now  permitted  more 
upon  the  ground  that  it  is  a  better  and  clearer  and  more  vigorous 
description  of  the  then  existing  physical  condition  of  the  party  by 
an  eye-witness  than  could  be  given  in  any  other  way. 

It  characterizes  and  explains  such  condition.  Thus  in  the  very 
last  case  cited,  it  was  shown  that  the  foot  was  very  much  swollen 
and  so  sore  that  the  sheet  could  not  touch  it.  How  was  the  condi- 
tion of  soreness  to  be  shown  better  than  by  the  statement  that  when 
so  light  an  article  as  a  sheet  touched  the  foot  the  patient  screamed 
with  pain?  It  was  an  involuntary  and  natural  exhibition  and  proof 
of  the  existence  of  intense  soreness  and  pain  therefrom.  True  it 
might  be  simulated,  but  this  possibility  is  not  strong  enough  to 
outweigh  the  propriety  of  permitting  sach  evidence  as  fair,  natural 
ana  original  and  corroborative  evidence  of  the  plaintiff,  as  to  his  then 
physical  condition.  Its  weight  and  propriety  are  not  therefore  now 
sustained  npon  the  old  idea  of  the  necessity  of  the  case.  But  evi- 
dence of  simple  declarations  of  a  party  made  some  time  after  the 
injury  and  not  to  a  physician  for  the  purpose  of  being  attended 
professionally,  and  simply  making  the  statement  that  he  or  she  is 
then  suffering  pain,  is  evidence  of  a  totally  different  nature,  is 
easily  stated,  liable  to  gross  exaggeration  and  of  a  most  dangerous 
tendency  while  the  former  necessity  for  its  admission  has  wholly 
-ceased. 

As  is  said  by  Judge  Allek  in  Reed  v.  N.  F.  0.  R.  Co.,  supra, 
the  necessity  for  giving  such  declarations  in  evidence  where  the 
party  is  living  and  can  be  sworn,  no  longer  existing,  and  that  be- 
ing the  reason  for  its  admission;  the  reason  of  the  rule  ceasing,  the 
rule  itself,  adopted  with  reluctance  and  followed  cautiously,  should 
also  cease.  With  the  rule  as  herein  announced  there  can  be  no 
fear  of  a  dearth  of  evidence  as  to  the  extent  of  the  injury  and  the 
.suffering  caused  thereby.    The  party  can  himself  be  a  witness  if 
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liTing*  and  if  dead^  the  suffeHng  is  of  no  moment  as  it  cannot  be 
compensated  for  in  an  action  by  the  personal  representative  under- 
the  statute^  and  the  exclamations  of  pain,  the  groans,  the  sighs,  the 
screams  can  still  be  admitted.  But  we  are  quite  clear  that  the  bald 
statement  made  long  after  the  injury  by  the  party  that  he  suflTers 
from  pain  ought  not  to  be  admitted  as  in  any  degree  corroborative 
of  his  testimony  as  to  the  extent  of  his  pain. 

For  these  reasons  the  evidence  of  Mr.  McElroy  as  to  the  plain- 
tiff's declarations  of  existing  pain  when  they  were  walking  in  the 
street  together,  long  after  the  accident,  should  not  have  been  re- 
ceived. It  was  error  also  to  permit  the  same  witness  to  prove 
declaration^  of  the  plaintiff  that  her  arm  pained  her  very  much 
even  though  at  the  same  time  she  showed  her  arm  and  it  was  swol- 
len and  red.  The  appearance  of  the  arm  he  could  describe,  but  her 
declaration  that  it  pained  her  very  badly  is  mere  hearsay  and 
should  not  have  been  permitted. 

The  judgment  of  the  General  Term  and  Circuit  should  be: 
reversed  and  new  trial  granted,  costs  to  abide  event 

Judgment  reversed. 
:    All  concur,  except  Danfobth,  J.,  dissenting. 


Tobias  y.  Libsbbrqbb. 

(106  N.  T.  404.) 

Sale — "  prompt  ikipmerU"  —  etrndUion  prteedent 

On  a  fltle,  on  February  twenty-second,  of  iron  **  for  prompt  shipment,"  the 
iron  was  the  next  day  pat  on  board  ship,  in  a  German  river,  frozen  over  and 
nnnavigable,  forty  miles  from  the  sea,  and  po  remained  till  April  third. 
Held^  that  prompt  shipment  was  a  condition  precedent,  and  that  the  knowa 
unnayigable  condition  of  the  river  did  not  excuse  the  delay. 

ACTION  for  breach  of  contract    The  opinion  states  the  case*. 
The  plaintiff  had  judgment  below. 

Wm.  H.  Page,  Jr.,  for  appellant. 

Joseph  A.  Shoudy,  for  respondent. 

Dakfosth,  J.    This  action  is  for  not  accepting  certain  good» 
according  to  a  contract  made  through  brokers  in  these  words: 
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"Nkw  York,  Feb.  2,  1881. 

^^  Sold  to  Mr.  L.  Lissberger,  New  York.     For  aocoant  Messra.  C. 
Tobias  &  Co.,  New  York. 

''  About  one  hundred  (100)  tons  old  iron  yignol  rails,  for  prompt 
shipment  by  sail  from  Europe,  and  for  delivery  on  dock  at  the  port 
of  New  York  (dangers  of  the  sea  excepted),  at  twenty-eight  (28) 
dollars  per  ton  of  2,240  lbs.  weight,  as  per  United  States  weigh- 
master's  return.  Terms  of  settlement  as  follows:  Eighty  (80)  per 
•cent  cash,  payable  when  rails  are  landed  on  dock,  and  balance  pay- 
4ible  on  receipt  of  United  States  weigher's  certificate. 

''Mank  ft  Jones, 
'* '  Accepted,  "  Brokers. 

^'L.  LiSSBBBGEB." 

The  complaint,  after  setting  out  the  agreement,  alleges  **  that 
the  plaintiffs  promptly  shipped  by  sail  from  Europe  a  lot  of  about 
one  hundred  tons  of  such  rails  and  duly  performed  all  the  condi- 
tions of  the  contract  on  their  part,  and  on  the  14th  of  June,  1881, 
were  ready  and  willing  to  deliver,  and  duly  tendered ''  the  rails  to 
the  defendant,  who  refused  to  accept  or  pay  for  them;  that  upon 
notice  to  defendant  they  sold  the  rails  on  his  account,  and  after 
applying  the  proceeds  there  remained  due  1345.15,  for  which,  with 
interest  from  June  14,  1881,  they  sak  judgment  The  defendant 
by  answer  expressly  admits  the  contract,  and  that  on  the  fourteenth 
of  June  the  plaintiffs  were  willing  to  deliver,  and  then  tendered  to 
him,  the  rails  mentioned  in  the  complaint,  a  refusal  on  his  part  to 
accept,  and  that  the  plaintiffs  after  notice  sold  the  same;  he  denies 
however  the  other  allegations  in  the  complaint,  and  particularly 
-denies  that  the  goods  were  promptly  shipped  from  Europe,  and 
fiays  that  on  the  contrary  there  was  a  delay  of  two  months  or 
thereabouts  in  such  shipment,  in  consequence  of  which  the  goods 
were  of  less  value  in  the  market  than  they  would  have  been  if 
promptly  shipped;  that  in  this  omission  the  plaintiffs  failed  to  per- 
form the  contract  on  their  part,  and  he  therefore  refused  to  ac- 
cept the  rails. 

Upon  the  trial  of  these  issues  the  plaintiffs  read  the  deposition 
of  the  captain  of  the  ship  '^Bruni^,"  to  the  effect  that  his  vessel, 
then  lying  at  Stettin,  Germany,  was  chartered  on  the  1st  of  Janu- 
ary, 1881,  for  different  kinds  of  goods  for  New  York.  Stettin  was 
About  forty  miles  from  the  sea,  situated  upon  a  river.     That  on 
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the  3d  of  February,  1881,  he  received  on  board  from  the  shippers, 
Ignatz  Rosenthals,  Wie  &  Company,  535  pieces  of  old  rails,  deliver- 
able in  New  York,  on  payment  of  freight.  The  bill  of  lading  then 
given  by  him'  dated  February  3, 1881,  and  produced  by  the  plain- 
tiffs, is  to  the  same  effect,  and  purports  to  be  indorsed  in  blank, 
''Ignatz  Rosenthals,  Wie  &  Co/'  It  also  appeared  from  the  cap- 
tain's testimony  that  when  these  rails  were  shipped  the  river  was 
frozen  fast,  the  ice  being  two  or  three  feet  thick.  It  was  then 
expected  the  ice  would  break  up  in  March.  But  the  river,  which 
had  become  closed  to  navigation  about  the  twentieth  of  January, 
remained  so  until  the  second  or  third  of  April,  on  which  last-named 
day  the  vessel  sailed,  and  after  a  voyage  of  the  ordinary  length 
arrived  at  New  York.  Usually  the  ice  had  broken  up  at  Stettin 
late  in  Februaiy  or  early  in  March,  but  the  winter  of  1881  was  of 
extraordinary  severity.  It  was  shown  in  evidence  that  rails  of  the 
kind  described  in  the  contract  could  have  been  obtained  at  any 
time  in  other  European  ports,  where  detention  by  ice  was  unknown 
—  ports  even  in  Germany  as  well  as  in  France  and  England,  and 
among  others,  London  and  Liverpool.  They  seem  to  have  been 
common  in  the  markets  and  to  be  easily  procured. 

It  is  stated  by  the  respondent  that  the  only  question  litigated  at 
the  trial  was  whether  the  goods  were  promptly  shipped  according 
to  the  terms  of  the  contract,  and  the  record  sustains  that  view. 
The  trial  judge,  against  the  exception  of  the  defendant,  directed  a 
verdict  for  the  plaintiffs.  Upon  denying  a  new  trial,  he  was  of 
opinion  that ''  prompt  shipment,''  under  the  words  of  the  contract, 
was  within  the  shipment  proven,  saying  also  that  ''  if  the  defend- 
ant wished  to  provide  against  a  distant  port  in  Europe,  or  any 
other  delaying  cause,  it  was  in  his  power  to  make  it  part  of  the 
contract,"  and  failing  to  do  this,  says:  ''I  think  the  point  he 
makes  cannot  be  sustained."  But  he  added:  **  I  do  not  put  the 
decision  of  the  case  on  the  grounds  above  stated,  but  upon  the 
ground  that  after  the  contract,  after  notice  of  shipment,  the 
defendant  waited  until  after  the  arrival  here  before  making  the 
objection  now  made."  The  General  Term  discusses  only  the 
ground  first  stated  by  the  trial  judge,  and  by  a  divided  court  sub* 
tained  his  decision. 

The  minds  of  the  parties  met  when  the  sold  note  was  communi* 
eated  to  and  accepted  by  the  defendant.  It  is  the  only  evidence  of 
the  contract^  and  apon  its  proper  construction  the  rights  of  the 
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plaintiffs  depend*  Their  action  is  upon  the  theory  that  the  contract: 
imposed  upon  them  the  obligations  of  bringing  the  goods  to  New 
York,  and  there  having  them  ready  for  delivery.  They  were  there- 
fore to  fnmish  the  rails  either  by  selection  from  thbir  own  stock, 
or  by  purchase  or  other  means,  but  however  obtained,  the  rails  were- 
to  be  got  from  Europe  by  sailing  vessel  at  the  expense  and  at  the 
risk  of  the  vendors.  They  were  to  ship  the  rails  in  such  vessel  as 
.they  chose^  on  such  terms  as  they  and  the  master  could  agree  upon;^ 
they  were  to  land  them  on  the  dock  in  New  York,  and  at  that 
moment  only  did  any  duty  attach  to  the  defendant  who  was  then 
to  pay  a  certain  proportion  of  the  price.  The  vendors  were  to  pro- 
cure the  weighmaster's  return,  and  on  its  receipt  the  balance  became- 
due. 

The  plaintiffs  then  have  sold  a  quantity  of  iron,  and  the  question 
arises  as  to  how  the  condition  shall  be  performed  which  will  enable- 
them  to  make  delivery  and  entitle  them  to  demand  payment  firom. 
the  vendee.     No  time  is  specified,  and  if  there  was  nothing  else  ia 
the  contract,  it  would  undoubtedly  be  the  duty  of  the  vendors  U> 
make  delivery  of  the  thing  sold  within  a  reasonable  time,  and  to- 
determine  whether  the  plaintiff  had  been  able  to  do  so,  the  facta 
and  circumstances  attending  the  transaction  would  have  to  be  con- 
sidered.    But  although  the  contract  specifies  neither  month  nor 
day,  nor  duration  of  time  within  which  or  on  which  they  must 
perform,  it  does  specify  the  manner  of  doing  the  act  which  makes- 
performance  possible.     The  contract  provides  for  '^  prompt  ship- 
ment,'^ and  it  is  this  condition  on  which  all  other  stipulations  hang. 
So  the  plaintiffs  understood  it,  iftud  as  we  have  seen,  they  alleged 
as  a  condition  precedent  to  the  right  of  action  that  they  **  promptly 
shipped "  the  iron.     This  implies  expedition,  admits  of  less  delay 
than  would  be  permitted  under  a  covenant  to  act  merely  within 
a  reasonable   time,   and    in  effect   the   plaintiff    interpret  it  as- 
meaning  '* directly"  or  "at  once.''    Such  indeed  was  their  con- 
duct.    The  contract  was  made  in  New  York  on  the  2d  of  February, 
1881,  and  the  plaintiffs  rely  upon  a  biU  of  lading  showing  that  on 
the  very  next  day,  at  Stettin,  iron  rails,  answering  in  description 
to  those  named  in  the  contract,  were  put  on  board  a  vessel  char- 
tered for  New  York.     Therefore  the  respondent's  contention  is  that 
the  whole  condition  is  satisfied  and   "if  any  delay  thereafter 
occurred  to  the  prejudice  of  the  defendant,  he  must  look  to  the 
ship  for  his  iDdemnity."    The  last  position  fails  when  we  see  that 
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no  privity  existed  between  the  defendant  and  the  yessel  or  its  mas- 
ter,  and  that  his  only  contract  relation  was  with  the  plaintifFs.  The 
sole  object  of  prompt  shipment  was  to  secure  a  speedy  arrival  for 
delivery  in  New  York.  Until  then  the  goods  were  at  plaintiff's 
risk  and  only  then  conld  the  defendant's  liability  attach.  Before 
that  event  happened  there  was  to  be  neither  transfer  of  title  nor 
transfer  of  possession.  It  is  quite  unimportant  to  inquire  how  it 
might  be  as  between  the  master  of  the  vessel  and  the  plaintiffs,  or 
the  shipper,  one  of  whom  may  be  assumed  to  be  the  owner,  and 
the  other  by  virtue  at;  least  of  the  bill  of  lading  entitled  to  posses- 
siou.  In  the  case  before  us  it  is  more  reasonable  to  construe  the 
condition  of  prompt  shipment  as  a  precedent  to  delivery,  and  so 
relating  to  the  actual  commencement  of  the  voyage  that  the  known 
unnavigable  condition  of  the  river  could  furnish  no  excuse  for  the 
delay.  The  defendant  was  entitled  to  such  timely  delivery  as  would 
follow  an  effective  shipment;  in  other  words,  to  an  exact  perform* 
ance  by  the  plaintiffs  of  their  contract  to  ship  and  deliver,  not  two 
things  separable  in  their  nature,  but  two  steps  to  a  single  end. 
That  involves  not  only  a  purpose  to  transport,  but  an  expectation 
that  transportation  would  commenee,  if  not  at  once,  certainly 
within  a  reasonable  time.  Shipment  cannot  be  said  to  have  been 
made  from  Europe  when  the  port  selected  had  no  passage-way  or 
outlet.  Nor  can  it  be  fairly  argued  even  that  the  iron  was  shipped 
'*  for  delivery  in  New  York,"  if  it  was  apparent  to  the  shipper  that 
the  vessel  conld  not  leave  the  docks  where  it  took  in  freight. 
Something  more  than  shipment  was  bargained  for,  viz.,  prompt 
shipment,  and  the  delivery  was  to  be  within  such  time  as,  dangers 
of  the  sea  only  excepted,  might  reasonably  follow.  Nothing  less 
could  have  been  in  the  minds  of  the  parties  than  expedition,  or 
immediate  and  effective,  or  beneficial  shipment  as  a  step  toward 
delivery.  Payment  was  postponed  to  delivery,  both  to  be  made  in 
New  York.  The  sale  was  for  shipment  from  Europe,  altogether  at 
the  vendor's  expense  and  risk,  and  no  exception  was  provided  for 
save  ''  dangers  of  the  sea/'  among  which  a  certain  and  safe  con- 
finement in  port  is  not  included. 

In  Duncan  v.  Topham,  8  0.  B.  225,  the  order  was  for  certain 
goods  to  be  put  on  board  directly.  The  complaint  alleged  an  ordei 
for  goods  to  be  delivered  within  a  reasonable  time,  and  the  plaintiff 
failed  in  his  action  because  the  proof  did  not  support  the  declara- 
tion, it  being  held  that  '*  a  reasonable  time  "  was  a  more  protracted 
Vol.  LIX  —  65 
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delay  than  "  directly."  The  contract  here  goes  further.  *'  Prompt " 
is  synonymous  with  "quick/'  "sudden,"  "precipitate.**  Indeed, 
one  who  is  ready  is  said  to  be  prepared  at  the  moment,  one  who  is 
prompt  is  said  to  be  prepared  beforehand.  Such  represents  the 
condition  of  the  plaintifiEs.  Their  immediate  loading  of  the  Teasel 
shows  that  they  were  prepared  beforehand,  but  if  their  construc- 
tion of  the  contract  is  correct,  the  qualifying  word  might  as  well 
be  one  of  postponement  and  delay.  The  fault  was  with  the  plaint* 
ifFs.  It  was  optional  with  them  to  ship  from  any  port  in  Europe. 
If  at  the  time  of  shipment  the  plaintifFs  or  .their  agents  knew  or 
might  have  known  that  detention  and  delay  at  the  place  of  ship- 
ment and  before  ground  could  be  broken  for  the  voyage  were  una- 
voidable  and  to  be  expected,  they  must  also  have  known  that  the 
delivery  could  not  be  made  as  contracted  for  and  the  subsequent 
tender  was  too  late.  It  was  not  a  "  prompt  shipment,"  and  the 
defendant  was  not  bound  to  receive  the  cargo. 

It  is  now  contended,  however,  by  the  plaintiffs  that  the  appellant 
is  estopped  from  denying  that  the  rails  were  shipped  in  accordance 
with  the  terms  of  the  contract.  This  might,  under  some  circum- 
stances, furnish  a  question  for  the  jury.  It  cannot  be  said,  as 
matter  of  law,  that  those  now  relied  on  have  that  effect.  It  appears 
that  the  usual  length  of  a  voyage  from  Stettin  to  New  York  is  forty- 
nine  days.  On  the  first  of  March  the  defendant  was  notified  by 
the  plaintiffs  that  the  100  tons  of  rails  sold  to  him  "are  shipped 
*  *  *  from  Stettin,"  but  the  date  of  sailing  was  not  given,  and 
in  answer  to  defendant's  inquiry  concerning  it,  the  plaintiffs  repbed 
they  were  not  informed.  On  the  nineteenth  of  March  they  told 
him  the  bill  of  lading  was  dated  February  third,  but  that  they  had 
**  no  date  of  the  vessel's  sailing."  On  the  fourth  of  May  they  wrote: 
"  According  to  New  York  Maritime  Register,  the  Qer.  Bk.  '  Ferdi- 
nand Brunn/  with  100  tons  rails  sold  to  you,  sailed  from  Stettin 
April  sixth  for  New  York."  The  vessel  arrived  at  New  York,  and 
on  the  fourteenth  of  June,  when  tendered  by  the  plaintiffs,  the 
defendant  in  writing  refused  to  receive  them,  saying  the  rails 
were  not  shipped  according  to  contract. 

We  find  nothing  in  these  letters  which  would  authorize  a  court 
to  say  that  the  defendant  had  waived  performance  by  the  plaintiffs. 
There  is  no  evidence  that  he  knew  the  circumstances  attending  or 
causing  the  delay,  none  that  he  was  informed  that  the  vessel,  wheo 
loaded,  was  ice-bound,  nor  of  its  detention  from  that  cause.     More* 
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OTer  the  sole  act  relied  upon  in  the  complaint  as  a  breach  of  the 
contract  on  defendant's  part,  a  refnsal  to  accept  the  rails  tendered, 
took  place,  as  is  there  alleged,  and  is  admitted  in  the  answer,  on  the 
fourteenth  of  June.  Then  the  plaintiffs  say  they  were  ready  and 
willing  to  deliver,  and  duly  tendered  the  goods,  and  the  defendant 
refused  to  receive  them.  If  I  am  right  in  my  view  of  the  contract 
he  was  under  no  obligation  to  do  so. 

I  have  not  overlooked  the  argument  of  the  plaintiffs,  by  which 
our  attention  is  directed  to  the  difference  between  ''shipment "  and 
'*  sailing,"  nor  failed  to  examine  the  definitions  and  decisions  upon 
which  the  argument  is  founded.  The  context  of  the  cases  cited 
however  prevents  the  application  of  the  decisions  to  the  one  before 
us ;  and  while  the  terms  are,  no  doubt,  well  defined,  there  is  no 
definition  nor  adjudged  case  which  implies  that  an  agreement  to 
deliver  goods  after  prompt  shipment  is  satisfied  by  merely  phioing 
them  on  board  a  vessel,  which  although  it  should  weigh  anchor  or 
cast  off  moorings,  and  make  other  preparations  to  depart,  could  not 
for  a  considerable  period  of  time  —  in  this  case  exceeding  the  cus- 
tomary length  of  the  intended  voyage  —  leave  the  spot  where  the 
cargo  was  received.  Such  a  shipment  would  be  colorable  and  decep- 
tive. If  it  answered  the  letter  of  the  contract,  it  defeated  its  pur- 
pose. It  would  not,  in  fact,  be  the  inception  of  the  voyage,  and 
the  burden  of  showing  a  bona  fide  shipment  would  not  be  sustained. 
In  all  the  cases  referred  to  by  the  respondents,  the  obligation  to  ship 
at  or  within  a  certain  period  was  held  to  be  unperformed,  unless 
the  ship  might  also  sail  at  or  within  the  time  stated.  Nothing  else 
would  be  beneficial  to  the  purchaser.  The  evident  object  of  express- 
ing the  time  of  shipment,  as  declared  in  those  cases,  was  to  provide 
that  the  article  purchased  should  come  forward  at  such  time  as 
would,  in  the  opinion  of  the  purchaser,  make  the  venture  profitable, 
or  as  to  time  of  arrival,  or  payment,  suit  his  convenience.  Bowes  v. 
Shandy  2  App.  Cas.  455;  Alexander  v.  Vanderzee^  L.  B.,  7  0.  P.  530. 

Another  class  of  cases,  also  cited  by  the  respondents,  shows  that 
when  goods  are  sold  and  are  to  be  delivered  on  board  of  vessels, 
either  provided  by  the  purchaser  or  by  his  appointment,  putting  on 
board  is  a  good  shipment,  whether  the  vessel  is  in  condition  or  is 
expected  to  sail  or  not.  Fisher  v.  Minoi,  10  Gray,  260 ;  liewhatt 
V.  VargaSy  13  Me.  93,  105 ;  s.  c,  29  Am.  Dec.  489.  The  principle 
on  which  these  cases  were  decided  is  not  involved  here,  and  the 
others  do  not  lessen  the  strength  of  the  appellant's  case. 
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The  time  and  manner  and  place  of  shipment  might  indeed  have 
been  accepted  bj  the  defendant  as  in  compliance  with  the  contract, 
and  whether  it  was  or  not,  and  whether  with  fall  knowledge  of  the 
facts  there  was  on  his  part  a  waiver  of  the  strict  performance  of  the 
condition  on  the  plaintiflb'  part,  were  qnestions  for  the  jnry.  The 
trial  court  therefore  erred  in  directing  a  yerdict  for  the  plaintifEs. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new 
ordered,  with  costs  to  abide  the  event. 

Judgmmi  revenetL 

All  ooncor,  except  Sugbb,  0.  J.,  dissenting. 


Obayillb  ▼.  Makhattan  Railroad  Oohpavt. 

(MKN.T.SaSJ 

OairHar — raHroad — duty  of  p(u$en{fer  to  go  imide  car. 

II  is  the  dntj  of  a  passenger  standing  on  the  platform  of  a  steam  lailraad 
to  go  Inside  the  car  when  requested  so  to  do  by  a  trainman,  if  there  is  stand- 
ing room  inside,  although  there  are  no  vacant  seats. 

ACTION  for  assault.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Edward  8.  Bapallo,  for  appellant 

J/.  A,  Oould,  for  respondent. 

Peb  Oitriam.  The  counsel  for  the  defendant  requested  the  court 
to  charge  the  jury  that  although  there  were  no  seats  inside  the  car, 
'  and  people  were  standing  therein,  yet  if  there  was  room  for  the 
plaintiff  he  was  bound  to  go  there.  The  court  refused  to  charge  as 
requested,  and  to  this  refusal  the  counsel  for  the  defendant  ex- 
cepted. We  are  of  opinion  that  the  defendant  was  entitled  to  this 
instruction,  and  that  the  exception  was  well  t^aken. 

It  appears  from  the  plaintiff's  testimony  that  he  boarded  a  train 
going  north,  at  Houston  street,  at  about  six  o'clock  Sunday  evening. 
The  car  at  the  time  was  crowded,  and  the  plaintiff,  with  other  pass- 
engers, stood  on  the  platform.  When  the  train  reached  Thirty- 
fourth  street  the  brakcman  requested  the  plaintiff  and  the  other 
passengers  on  the  platform  to  go  inside  the  car,  but  as  thera 
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no  room  in  the  car  at  that  time  the  plaintiflf  did  not  do  so.  Passen- 
giers  got  out  of  the  car  at  Forty-second  street,  and  on  the  train 
leaving  that  station  the  condnctor  requested  the  plaintiff  to  go  in- 
side, but  he  declined  to  do  so.  The  conductor  or  brakeman  then 
pushed  the  plaintiff  inside  the  car.  When  the  train  reached 
Forty-seventh  street  the  plaintiff,  as  he  testifies,  passed  from  inside 
the  car  on  to  the  platform  for  the  purpose  of  leaving  the  train  at 
that  station,  and  when  he  reached  the  platform  the  conductor  took 
hold  of  him  and  pulled  him  off  the  car,  and  a  struggle  ensued 
between  the  plaintiff  and  the  conductor,  the  details  of  which  it  is 
unnecessary  to  state.  The  plaintiff  on  the  trial  testified  to  the  act 
of  the  brakeman  in  pushing  him  into  the  car  and  to  the  subsequent 
assault  at  the  station,  and  relied  upon  both  acts  as  constituting 
grounds  of  recovery.  Both  of  the  transactions  were  litigated  with- 
out objection,  and  were  submitted  by  the  court  to  the  jury,  and 
they  rendered  a  general  verdict.  The  request  to  charge  related  to 
the  first  assault,  and  if  it  should  have  been  granted  the  error  can- 
not be  disregarded.  The  counsel  for  the  defendant  on  the  argument 
sought  to  justify  the  act  of  the  brakeman  in  pushing  the  plaintiff 
into  the  car  on  the  ground  that  his  standing  on  the  platform  was  a 
dangerous  act  and  interfered  with  the  proper  management  of  the 
train,  and  that  the  brakeman  was  authorized  to  use  necessary  force 
to  compel  the  plaintiff  to  go  inside  the  car  if  there  was  standing 
room,  although  all  the  seats  were  occupied.  This  question  is  not, 
we  think,  open  to  the  defendant  on  this  record.  The  court  charged 
the  jury  that  the  brakeman  had  no  right  to  force  the  plaintiff  inside 
the  car  upon  his  refusal  to  go  inside,  and  that  the  only  remedy  was 
to  eject  the  plaintiff  from  the  car  on  reaching  the  next  station. 
The  counsel  for  the  defendant  did  not  except  to  this  ruling,  but  by 
his  silence  acquiesced  in  its  correctness,  and  it  must  be  regarded  as 
the  law  of  the  case.  But  assuming  that  the  law  in  this  respect 
was  correctly  stated,  as  to  which  there  is,  it  seems  to  us,  room  for 
serious  doubt,  nevertheless  we  think  the  court  should  have  charged 
the  proposition  requested.  Whether  on  the  plaintiff's  refusing  to 
comply  with  the  request  of  the  brakeman  to  go  inside  the  car,  the 
latter  was  authorized  to  use  force  to  compel  him  to  do  so,  is  a  dis- 
tinct question.  It  is  a  matter  of  common  knowledge  that  it  is  un- 
safe for  passengers  to  ride  on  the  platform  of  a  running  train.  By 
so  doing  they  expose  themselves  and  the  other  passengers  to  unnec- 
essary danger.    The  law  exacts  of  carriers  of  passengers  the  highest 
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degree  of  care  for  their  safety.  The  control  of  trains  is  necessarily 
placed  in  the  hands  of  employees.  It  is  impossible  to  foresee  all 
the  exigencies  which  may  demand  prompt  action  on  their  part  to 
avert  danger  or  accident.  The  safety  of  passengers  on  railroads 
requires  that  they  should  comply  with  reasonable  regulations  and 
acquiesce  in  reasonable  directions  of  persons  to  whom  the  manage- 
ment of  the  train  is  committed.  It  is  obvious  that  the  crowding 
of  passengers  on  the  platform  of  a  steam  railroad  car  may  seriously 
embarrass  the  trainmen  in  the  performance  of  their  duties,  and  it 
is,  we  think,  the  plain  duty  of  a  passenger  standing  on  a  platform 
to  go  inside  the  car  when  requested  so  to  do  by  a  person  having 
charge  of  the  train.  The  request  to  charge  was  material  as  bearing 
upon  the  question  of  damages,  assuming  that  the  use  of  force  by  the 
brakeman  was  not  justiOed.  Although  the  brakeman  may  have 
been  mistaken  as  to  his  authority  to  enforce  a  compliance  with  the 
request  made  to  the  plaintiff,  yet  it  was  the  duty  of  the  plaintiff 
to  comply,  and  his  refusal  tends  to  mitigate  and  explain  the  con- 
duct of  the  brakeman,  and  to  show  that  the  assault  was  not  wanton 
or  malicious.  The  fact  that  there  were  no  unoccupied  seats  in  the 
car  did  not,  we  think,  change  the  duty  of  the  plaintiff  to  go  inside. 
If  he  had  any  well-founded  ground  of  complaint  against  the  com- 
pany for  not  providing  adequate  accommodations  for  passengers,  this 
did  not,  we  think,  release  him  from  the  duty  of  leaving  the  plat- 
form and  going  inside  the  car,  although  there  was  standing  room 
only.  The  car  was  crowded  when  the  plaintiff  entered  it  at  Hous- 
ton street.  He  placed  himself  immediately  in  a  position  where  he 
was  compelled  to  submit  to  some  inconvenience,  and  he  was  not 
freed  from  the  obligation  to  obey  the  reasonable  directions  of  the 
trainmen,  made  with  a  view  to  the  general  convenience  and  safety, 
because  there  was  no  vacant  seat. 

For  the  error  in  the  refusal  to  charge^  the  judgment  should  bo 
reversed  and  a  new  trial  granted. 

Judgmmt  r$90rded. 
All  eonoor. 
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Thomas  v.  Etaks. 
(105  N.  Y.  an.) 

l>$ed'^  holder  under  imperfeei  tiUe  —  compensttUonfor  improfMimmtB. 

Where  a  person  in  peaceable  poeaesBion  under  claim  of  lawful  title,  but  reallj 
under  a  defective  title,  has  in  good  faith  paid  assessments  and  made  perma- 
nent improvements,  the  true  owner  who  seeks  the  aid  of  equitj  to  establish 
his  title  will  be  compelled  to  reimburse  the  occupant  for  his  expenditures. 

ACTION  to  set  aside  deed.    The  opinion  states  the  case.    The 
plaintiff  had  jadgment  below. 

Geo.  H.  Starr,  for  appellant. 

William  O.  Cook  and  William  C.  Wdllaee,  for  respondent 

SuoERy  C.  J.  In  July,  1841,  Thomas  Thomas  died,  leaving  him 
surviving  Catharine  Thomas,  his  widow,  and  four  children,  three  of 
whom  were  aged,  respectively,  three,  five  and  six;  the  fourth,  Sarah 
Thomas,  has  since  died  intestate  and  without  issue.  At  the  time 
of  his  death  Thomas  owned  in  fee  eight  small  city  lots  in  Williams- 
burg, six  of  which  were  situated  on  South  First,  and  two,  the  lesser 
value,  on  South  Second  streets,  and  with  the  exception  of  two  lots 
on  South  First  street,  were  vacant  and  unimproved.  So  far  as 
appears  from  the  case,  Thomas  had  no  other  property,  real  or  per- 
sonal, and  such  as  he  had  he  devised  to  his  widow  for  life,  with  re- 
mainder to  his  four  children.  By  the  will  he  appointed  his  wife 
executrix  and  John  L.  Bulkley  executor  of  his  estate,  and  author- 
ized them  to^^  sell  the  whole  or  any  part  of  his  real  estate  when 
they  may  deem  best  for  those  interested  therem,  either  at  public 
or  private  sale,  and  invest  the  proceeds  in  bonds  and  mortgages  or 
other  securities,  as  they  may  believe  best."  He  also  appointed  his 
wife  guardian  of  all  his  children. 

In  December,  1841,  the  widow  intermarried  with  the  defendant 
Evans  and  lived  with  him  as  his  wife  until  the  year  1878,  a  period 
of  thirty-seven  years,  and  nearly  twenty  years  after  all  the  children 
had  arrived  at  maturity. 

It  is  conceded  that  by  the  will  the  widow  took  a  life  estate  in 
the  property  of  her  husband,  and  that  upon  her  marriage  with 
Evans  he  became  entitled  to  the  enjoyment  of  her  interest  therein 
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and  that  the  foar  children  took  a  vested  estate  in  remainder  in 
such  property.  Between  the  years  1841  and  1850  the  defendant 
Evans  made  considerable  improvements  upon  the  propeHy  on 
South  First  street  and  rendered  some  of  it  prodaotive,  which  was 
before  a  burden  and  expense  to  the  estate.  Fo/the  purpose  partly 
of  paying  the  liability  of  the  estate  to  Evans  for  these  improvements, 
and  partly  to  raise  money  to  meet  anticipated  assessments  upon  the 
property^  the  executors,  in  1850,  sold  and  conveyed  to  Evans,  for 
the  agreed  price  of  $1,000,  the  two  vacant  lots  on  South  Second 
street.  Three  hundred  and  fifty  dollars  of  this  sum  was  applied  as 
a  payment  to  Evans  for  the  expenses'  incurred  by  him,  and  the 
balance  of  $650  was  secured  by  a  mortgage  upon  the  property  given 
by  Evans  to  the  executors.  The  price  paid  was  a  fair  consideration 
for  the  land,  and  all  parties  then  supposed  that  Evans  acquired  a 
valid  title  under  the  power  of  sale  contained  in  the  will.  Subse- 
quently however,  upon  attempting  to  raise  money  upon  the  lots  for 
building  purposes,  Evans  was  advised  that  by  reason  of  his  relation- 
ship with  one  of  the  grantors  his  title  was  defective,  and  thereupon 
he  consented  to  institute  an  action  to  have  such  title  declared  void 
and  to  reinstate  the  power  of  sale  in  the  executors.  Such  proceed- 
ings were  thereupon  had  in  the  Supreme  Court  that  judgment  was 
rendered,  declaring  the  conveyance  from  the  executors  to  Evans  null 
and  void  and  reinstating  them  with  the  interest  attempted  to  be 
conveyed. 

Between  1850  and  1854,  other  assessments  were  levied  upon  the 
property  of  the  estate  for  municipal  improvements  and  the  executors 
had  no  means  to  pay  them.  These  assessments  were  mainly  levied 
upon  the  lots  on  South  First  street.  At  the  request  of  the  execu- 
tors Evans  advanced  some  money  to  pay  them,  but  the  estate  was 
still  unable  to  meet  the  other  burdens  upon  the  property.  Under 
the  circumstances  the  defendant  Evans,  under  an  agreement  with 
one  Swackhamer,  to  repurchase  the  property  and  repay  him  its  cost 
and  such  money  as  he  should  expend  upon  it  with  a  bonus  of  $500, 
for  his  risk  and  trouble,  induced  Swackhamer  to  enter  into  a  con- 
tract of  purchase  of  the  two  lots  on  South  Second  street  with  the 
executors  for  the  price  of  $2,000.  In  1853,  the  executors  conveyed 
the  property  to  Swackhamer,  receiving  therefor  $300  in  cash, 
Swackhamer's  not  for  $700,  and  a  release  by  Evans  to  the  execu- 
tors of  their  indebtedness  to  him  for  money  advanced  and  expended 
for  assessments  and  improvements  upon  the  property.     The  price 
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paid  was  more  than  the  value  of  the  property  and  the  Thomas 
•estate  received  the  f nil  benefit  thereof.  It  does  not  appear  that  the 
executors  had  any  knowledge  of  the  agreement  between  Evans  and 
Swackhamer,  or  that  any  of  the  parties  had  any  doubt  but  that 
Swackhamer  acquired  a  valid  title  to  the  property  by  the  conveyance. 
Upon  receiving  his  deed  Swackhamer  executed  a  mortgage  upon 
the  property  to  third  parties  for  the  sum  of  $4^500^  which  sum  was 
wholly  expended  in  erecting  three  substantial  brick  dwellings  upon 
the  two  lots.  In  1856,  in  accordance  with  his  agreement  with 
Erans,  Swackhamer  conveyed  the  property  to  him,  receiving  in 
paynient  therefor  the  sum  of  upward  of  t7,000.  Immediately  upon 
receiving  his  deed,  Evans  caused  it  to  be  placed  upon  record,  and 
from  that  time  forward,  claimed  to  be  the  absolute  owner  of  the 
property. 

Since  Evans'  occupation  of  the  lots,  he  has  continued  to  make 
additions  to  and  improvements  upon  them,  the  value  of  which, 
including  the  original  cost  of  the  houses,  as  found  by  the  trial  court, 
•exceeded  t9,000  at  the  time  of  the  trial.  In  1879,  Evans  conveyed 
to  each  of  the  two  other  defendants,  Catharine  J.  Scofield  and 
Jessie  E.  Scofield,  one  of  the  houses  erected  on  the  two  lots  on  South 
Second  street  in  consideration  of  his  love  and  affection  for  them  as 
his  daughters. 

This  action  was  brought  by  two  of  the  remaining  children  of 
Thomas,  the  other  one  refusing  to  join  therein  as  a  plaintiff,  in 
April,  1881,  for  the  purpose  of  vacating  *  and  annulling  the  deed 
^ven  by  the  executors  to  Swackhamer,  and  all  subsequent  con- 
veyances of  the  property,  and  having  it  adjudged  that  the  two  lots 
with  their  improvements  were  the  property  of  the  plaintiffs,  and 
requiring  the  defendants  to  release  and  convey  the  property  to  them, 
and  that  the  defendant  Thomas  J.  Evans  render  an  account  of  all 
of  his  transactions  with  the  estate  of  Thomas  Thomas,  and  be 
decreed  to  pay  to  the  plaintiffs  such  sums  as  might  be  found  due 
upon  such  accounting.  The  right  to  relief  was  based  exclusively 
npon  the  allegation  in  the  complaint  that  the  defendant  Evans  ob- 
tained title  to  the  property  from  the  executors  ''for  the  purpose  of 
enabling  the  executors  more  conveniently  to  manage  the  said  estate 
through  the  defendant  Thomas  J.  Evans,  and  with  a  view  to  in- 
crease the  revenue  for  the  said  real  estate  and  to  put  the  title  thereof 
in  the  said  Thomas  J.  Evans,  as  trustee  for  the  said  Catharine 
Evans  and  the  children  of  the  said  Thomas  Thomas,  deceased.'' 
Vol.  LIX  — 66 
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Upon  the  trial  no  proof  was  offered  by  the  plaintiffs  of  the  exist- 
ence of  the  trast  and  agreement  alleged  in  the  complaint,  but  tho 
action  was  sustained  upon  the  ground  that  the  conveyance  by  which 
the  land  was  transferred  from  the  executors  to  Swackhamer  was- 
not  a  valid  exercise  of  the  power  of  sale  given  to  them  by  the  will 
of  Thomas,  and  constituted  a  cloud  upon  the  title  of  the  true  own- 
ers, which  should  be  removed.  The  decree  also  denied  to  the  de- 
fendant the  right  to  compensation  for  the  improvements  made  to- 
the  property  by  him.  The  ground  upon  which  this  conclusion  was 
reached  is  stated  to  be  that  Evans  was  not  a  bona  fids  purchaser  of 
the  premises.  This  conclusion  was  based  upon  the  finding  ojf  law 
made  by  the  trial  court,  that  neither  Evans  nor  the  other  defendants 
were  bona  fide  purchasers  of  the  land. 

It  is  not  entirely  clear  what  the  trial  court  meant  by  this  finding 
of  law,  but  if  it  was  int'Cnded  to  convey  any  other  idea  than  that  it 
was  simply  a  legal  deduction,  from  the  assumed  fact  that  the  con- 
veyances to  Swackhamer  and  Evans  were  void,  by  reason  of  the  al- 
leged invalidity  in  the  execution  of  the  power  of  sale,  it  is  contrary 
to  the  findings  of  fact  made  by  the  court,  and  is  unsupported  by 
any  evidence  in  the  case.  It  was  found  by  the  trial  court,  that 
from  1856  Evans  always  claimed  to  be  the  absolute  owner  of  the 
property,  and  that  this  claim  was  known  to  and  acquiesced  in  by 
the  plaintiffs  appears  from  the  allegations  of  the  complaint  It  is 
therein  averred  that  '^  the  plaintiffs  have  all  been  for  many  years  of 
full  age  and  have  not  requested  the  transfer  of  said  title  to  them 
because  of  the  positive  assurance  they  all  had  from  the  said  defend- 
ant, and  from  the  said  testatrix,  in  her  life-time,  that  the  same  was* 
held  for  the  estate,  and  because  their  mother,  the  said  testatrix,  was 
entitled  to  the  income  of  the  same  until  her  death."  This  excuse, 
so  far  as  it  alleges  any  assurance  from  the  defendant  Evans,  or  hia 
wife,  of  the  existence  of  a  trust,  is  not,  as  we  have  seen,  supported 
by  the  evidence. 

It  also  appears  that  some,  if  not  all,  of  the  surviving  children  of 
Thomas,  aiter  their  majority,  had  knowledge  of  the  expenditures 
that  the  defendant  Evans  made,  not  only  upon  the  property  in  dis- 
pute, but  also  upon  the  other  real  estate  remaining  unsold,  and  so 
far  from  making  any  objection  thereto,  actually  requested  them  to 
be  made. 

A  careful  perusal  of  the  evidence  in  the  case  shows  us  that  Evans^ 
in  the  right  of.  his  wife,  came  into  the  possession  of  eight  lots  in 
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1841,  and  although  both  he  and  the  estate  were  destitute  of  meana 
to  improve  it  or  to  pay  the  taxes  or  assessments  leyied  thereon,  it 
was  so  managed  as  to  make  it  more  valuable  and  prodactiye,  and  to 
preserve  for  the  remaindermen  the  greater  part  of  the  estate.  In 
the  meanwhile  he  provided  a  home  for  the  widow  and  children  of 
Thomas,  and  educated  and  supported  the  children,  not  only  until 
their  majority,  but  some  of  them  until  long  after  that  time.  Under 
these  circumstances  it  is  not  strange  that  the  remaindermen  have 
hesitated  so  long  to  assert  any  rights  to  the  two  lots  in  question, 
and  that  one  of  them  refused  altogether  to  become  a  party  to  the 
proceeding. 

A  claim  to  recover  back  property  which  has  been  fairly  sold  and 
paid  for  at  its  full  value,  and  the  consideration  of  which  has  accrued 
to  the  benefit  of  the  plaintifFs,  without  offering  to  render  compen- 
sation to  one,  who  honestly  believing  himself  to  be  its  lawful  owner, 
expended  large  sums  in  its  improvement,  and  which  now  constitutes 
its  greatest  value,  seems  to  be  unjust  and  inequitable. 

We  are  of  the  opinion  that  the  purchase-price  originally  paid 
for  the  laud  and  the  value  of  the  improvements,  to  the  extent  that 
they  have  added  to  it^  permanent  value,  constitute  an  equitable 
claim,  and  that  even  if  the  plaintiffs  should  establish  an  equitable 
right  to  the  property  it  would  not  entitle  them  to  judgment  therefor, 
except  upon  the  condition  of  refunding  to  the  defendant  Evans  the 
amount  so  expended. 

It  was  found  by  the  trial  court  that  the  purchase-price  was  mainly 
paid  in  relieving  the  land  from  the  assessments  imposed  upon  it. 
These  assessments  were  a  charge  upon  all  of  the  land,  and  the 
interest  of  the  remaindermen,  as  well  as  that  of  the  life  tenant,  waa 
liable  to  be  6old  therefor.  It  is  provided  by  statute,  in  the  case  of 
real  property  in  which  several  persons  have  successive  interests, 
incumbered  by  taxes  and  assessments,  rendering  it  liable  to  sale 
therefor,  that  upon  the  application  of  any  of  the  parties  interested 
the  court  may  order  a  sale  of  the  fee  or  a  part  thereof  for  the 
purpose  of  discharging  the  liens  upon  the  remainder.  Ohap.  341, 
Laws  of  1841 ;  chap.  357,  Laws  of  1855 ;  Jackson  v.  Babcock,  16- 
N.  Y.  246;  Dikeman  v.  Dikemariy  11  Paige,  484.  Thus  the  prop- 
erty of  the  plaintiffs  was  legally  liable  for  the  payment  of  these 
assessments.  AlthougH  the  method  provided  by  statute  was  not 
pursued,  we  see  no  reason  why  a  court  of  equity,  called  upon  to  settle 
the  equitable  rights  of  the  purties,  should  not  charge  remaindermen 
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with  the  reimbursement  of  moneys  actually  and  honestly  expended 
for  the  benefit  of  their  estate,  and  which  they  were  legally  liable  to 
pay. 

The  general  rule  applicable  to  the  relation  of  life  tenants  and 
remaindermen  does  not  authorize  the  former  to  charge  the  latter 
with  the  cost  and  expense  of  permanent  improvements  put  upon 
the  property  by  him  during  the  life  tenancy.  Dent  t.  Denty  30  Beav. 
363;  Moore  y.  Cable^  1  Johns.  Ch.  385.  This  rule  is  founded  upon 
principles  of  justice  having  reference  to  the  rights  and  interests 
of  remaindermen,  and  should  not  be  inconsiderately  impaired  or 
evaded. 

It  is  also  the  general  rule  that  municipal  assessments  for  perma- 
nent improvements  upon  laud  are  apportionable  between  the  life 
tenant  and  the  remaindermen,  according  to  the  circumstances  of 
the  case,  and  their  respective  interests  in  the  property  (SMlwell  v. 
DaugJUy,  3  Bradf.  359 ;  Peck  v.  Sherwood,  56  N.  Y.  615),  while  the 
ordinary  taxes  of  government  are  properly  chargeable  to  the  life 
tenant  alone.  Deraismes  v.  Deraimnes,  72  N.  Y.  154;  Caims  v. 
Chabert,  3  Edw.  Gh.  312.  Such  are  the  rules  applicable  to  those 
relations,  when  they  are  open  and  acknowledged,  and  no  special 
<;ircumstances  exist  authorizing  the  application  of  principles  of 
equity,  to  reimburse  one  who  in  good  faith  has  increased  the 
intrinsic  value  of  the  property,  by  expending  his  own  means  in 
making  permanent  erections  and  valuable  additions  thereto  under 
the  belief  that  he  was  its  lawful  owner.  Such  circumstances  are 
held  to  exist  when  a  trustee  or  mortgagee  in  possession  supposing,  in 
good  faith,  that  he  has  acquired  title  in  fee  to  the  property,  goes  on 
and  deals  with  it  as  his  own,  and  makes  improvements  which  are  of 
permanent  benefit  to  the  property.  Putnam  v.  Ritchie,  6  Paige, 
390 ;  Micklee  v.  DUlaye,  17  N.  Y.  86.  In  the  Putnam  case  the 
chancellor  laid  down  the  rule,  as  expressed  in  the  head-note,  that 
*'  when  industrial  accessions  have  been  made .  to  property,  in  good 
faith,  by  a  person  who  has  the  legal  title  to  the  property,  so  that 
the  real  owner  is  compelled  to  resort  to  a  court  of  equity  to  assert 
his  equitable  title  to  such  property,  this  court  acts  upon  the  civil- 
law  rule  of  natural  equity  and  compels  the  complainant  to  compen- 
sate the  adverse  party  for  such  industrial  accessions  or  improve- 
ments, as  a  condition  of  granting  the  equitable  relief  asked  for  in 
the  suit."  This  was  the  case  of  a  guardian  in  socage  of  infants  hav- 
ing  a  leasehold  estate  in  fee  in  certain  lands,  which  lease  during  the 
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infancy  of  the  wards  was  for  a  good  consideration,  surrendered  hj 
snch  guardian  to  the  heir  of  the  lessor.  It  was  held  that  a  guardian 
in  socage  has  no  right  to  surrender  a  lease  in  fee  belonging  to  his- 
wards,  but  that  when  the  legal  title  is  in  a  trustee,  or  when  the 
guardian  of  an  infant  has  complete  legal  control  oyer  the  property 
so  as  to  place  it  fully  within  the  power  of  the  chancellor,  as  the 
general  guardian  of  infants,  the  court  may  sanction  the  acts  of  the 
trustee,  or  guardian,  although  not  strictly  legal,  if  the  same  are- 
done  in  good  faith  and  for  the  benefit  of  the  estate  of  the  infant. 

In  Miekhs  v.  Dillaye,  17  N.  Y.  80,  86,  the  rule  was  applied  to  a. 
mortgagor  who  attempted  to  redeem  from  a  mortgagee  in  posses- 
sion under  a  Yoidable  sale,  and  the  rule  adopted  is  expressed  in  the 
head-note  of  the  case  as  follows:  ''  When  valuable  and  permanent 
improvements  have  been  made  11  good  faith  by  a  person  standing 
upon  the  legal  footing  of  a  mortgagee  in  possession,  but  who  sup- 
posed himself  to  have  acquired  the  absolute  title,  and  such  mistake- 
was  favored  by  the  omission  of  the  owner,  for  several  years  before- 
and  after  the  improvements,  to  assert  any  interest  in  the  premises, 
the  mortgagor,  on  asking  the  aid  of  equity  to  redeem,  will  be  com- 
pelled to  allow  the  value  of  the  improvements,  though  exceeding, 
the  rents  and  profits  received.'' 

In  Bnghi  v.  Boyd,  1  Story,  478,  lands  had  been  sold  by  an  ad- 
ministrator, but  the  sale  was  void  because  he  had  not  given  secur* 
ity  according  to  the  statute.  The  heir  sued  the  purchaser  and 
recovered  possession  of  the  land.  The  purchaser  then  filed  his  bill 
in  equity  to  recover  from  the  heir  the  value  of  certam  improve- 
ments, including  the  cost  of  building  a  large  dwelling-house,  which 
he  had  in  good  faith  put  upon  the  premises  while  occupying  them. 
Judge  Story  referred  the  case  to  a  master  to  take  an  account  of 
the  enhanced  value  of  the  premises,  with  a  strong  intimation  that 
the  plaintiff  was  entitled  to  recover  that  expense,  but  postponed 
the  final  decision  of  the  question  until  the  coming  in  of  the  mas- 
ter's report 

Judge  Denio,  citing  this  case  in  Mickles  v.  fhllaye,  entertained 
some  doubt  whether  it  could  be  sustained  here  except  upon  the= 
principle  of  estoppel  against  one  fraudulently  standing  by  and  see- 
ing another  expend  money  upon  his  land,  although  he  expressly 
approved  the  rule  laid  down  by  the  chancellor  in  Putman  v.  Ritchie. 
In  the  same  case  he  also  approved  of  the  doctrine  laid  down  by 
Judge  Hand  in  Weimore  v.  RoherU,  10  How.  Pr.  51.     In  that  case 
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the  defendant  had  bought  the  premises  from  one  who  had  pur- 
chased them  upon  a  sale  on  a  prior  mortgage,  in  the  foreclosure  of 
which  a  junior  mortgagee  had  not  been  made  a  party.  Upon  a 
foreclosure  of  the  junior  mortgage  it  was  held  that  the  premises 
should  be  sold  and  the  defendant  should  be  paid  from  the  purchase- 
mouey,  not  only  the  amount  due  on  the  elder  mortgage,  but  also  for 
improvements  made  by  him  during  his  oooupation  of  the  property. 

In  Miner  y.  Beekman,  50  N.  T.  339,  it  was  said  by  Groybr,  J., 
that  ^*  when  a  plaintiff  has  permitted  his  right  to  satisfy  a  mort- 
gage to  remain  dormant  for  nearly  thirty  years,  during  which  others 
have  paid  the  assessments  and  taxes,  and  made  improvements  in 
the  belief  that  they  had  title  under  a  foreclosure  of  the  mortgage, 
he  cannot  complain  that  as  a  condition  of  regaining  possession, 
he  is  compelled  to  account  for  and  pay  such  taxes,  assessments, 
«nd  for  such  improvements,  according  to  the  just  and  enlightened 
principles  of  courts  of  equity/' 

Pomeroy,  in  a  note  to  section  1242  of  his  work  on  Equity  Juris- 
prudence, states  the  rule  as  follows:  **  When  a  person  in  peaceable 
possession  under  claim  of  lawful  title,  but  really  under  a  defective 
title,  has,  in  good  faith,  made  permanent  improvements,  the  true 
owner  who  seeks  the  aid  of  equity  to  establish  his  own  title  will  be 
<5ompelled  to  reimburse  the  occupant  for  his  expenditure."  ' 

Many  authorities  are  cited  in  support  of  the  proposition.  In 
Ibrd  V.  Knapp,  102  N.  Y.  135,  the  principle  is  laid  down  that  in 
an  action  by  a  co-tenant  out  of  possession  for  a  partition  of  the 
premises,  upon  which  the  other  tenants  in  common  have  paid  taxes 
and  made  improvements  in  good,  faith,  which  have  largely  increased 
the  value  of  the  property,  the  amount  of  such  taxes  and  improve- 
ments shall  in  case  of  ''sale  of  the  property'*  be  first  deducted 
from  the  gross  sum  received,  and  paid  to  the  improving  tenants, 
and  the  balance  only  divided  among  the  parties  according  to  their 
respective  interests.  The  case  was  decided  upon  the  rule  *'  that 
one  who  seeks  equity  must  do  equity,''  and  that  the  tenant,  out  of 
the  actual  occupation  who  seeks  a  court  of  equity  to  award  him 
partition,  is  entitled  to  the  relief  only  upon  condition  that  the 
equitable  rights  of  his  co-tenants  shall  be  respected."  We  'think 
the  circumstances  of  this  case  bring  it  within  the  principle  of  the 
cases  above  cited. 

Previous  to  the  year  1860,  all  of  the  remaindermen  had  arrived 
at  years  of  maturity  and  were  aware  that  the  defendant  Evans 
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<$laimed  to  be  the  abeolate  owner  of  the  property  in  qnestion. 
For  over  twenty  years  they  not  only  neglected  to  dispute  such 
claim,  bat  permitted  the  defendant  to  go  on  in  apparent  security 
as  to  his  title,  and  make  improvements  upon  the  property  and  deal 
with  it  as  his  own.  There  seems  to  exist  here  the  natural  equity 
which  entitles  a  party  who  has  in  good  faith,  with  his  own  means, 
improved  the  property  of  another,  to  reimbursement  by  the  parties 
benefited  thereby,  and  this  equity  is  strengthened  by  the  conauct 
of  the  owners  who  stood  by  and  saw  such  party,  without  notice  or 
objection,  incur  expense  under  the  belief  that  he  was  improving 
his  own  property. 

We  are  therefore  of  the  opinion  that  the  trial  court  should  have 
imposed  as  a  condition  of  any  relief  to  the  plaintiffs  the  reimburse- 
ment by  them  to  Evans  of  the  original  price  paid  by  Swackhamer 
for  the  lots,  and  also  of  such  sums  as  were  expended  by  Swackhamer 
and  Evans  in  their  improvements,  so  far  as  they  have  increased  the 
value  of  the  land,  and  in  case  Evans  is  charged  with  the  rents  re- 
ceived from  the  property  since  the  death  of  the  life  tenant,  he 
should  be  allowed  interest  on  the  amount  payable  to  him. 

The  plaintiffs  have  sought  their  remedy  in  equity,  and  that  course 
seems  to  have  been  requisite  as  the  condition  of  a  right  to  the  relief 
demanded.  The  deed  from  the  executors  to  Swackhamer  apparently 
•conferred  the  legal  title  under  the  power  of  sale  contained  in  the  will. 
The  purchaser  was  under  no  responsibility  for  any  misapplication 
by  the  executors  of  the  consideration  paid  by  him  for  the  land,  and 
was  entitled  to  rely  upon  their  apparent  power  to  receive  such  con- 
4rideration  aiid  to  convey  the  land  given  to  them  by  the  will.  3  R.  S. 
(7th  ed.)  2183,  §  66.  We  have  altogether  refrained  from  discuss- 
ing the  question  as  to  whether  the  conveyance  by  the  executors  to 
Swackhamer  was  a  valid  execution  of  the  power  of  sale. 

There  seems  to  be  much  reason  for  saying,  under  the  peculiar 
condition  of  this  property,  its  unproductive  character  and  the  want 
of  means  in  which  the  testator  left  his  family,  the  liability  of  the 
property  to  be  sold  for  taxes  and  assessments  for  municipal  pur- 
poses, that  the  real  limitation  intended  to  be  put  by  the  testator 
upon  the  power  of  sale  was  contained  in'the  words  that  it  should 
be  sold  when  his  executors  "may  deem  best  for  those  interested 
theretn,"  and  not  in  the  language  by  which  they  were  directed  "to 
invest  the  proceeds  in  bonds  and  mortgages  or  other  securities  as 
they  may  believe  best.''    Some  diversity  of  opinion  however  exists 
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among  the  members  of  the  court  upon  this  qnestion,  and  we  there- 
fore refrain  from  determining  it,  believing  that  the  point  decided 
will  sabstantially  dispose  of  the  case  npon  a  retrial. 

The  judgments,  both  interlocutory  and  jSnal,  of  the  courts  below 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Jndjfm&ni  remrtmL 
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Statb  v.  City  of  Topeka. 

(86  Kans.  T8.) 
OmuHMiofkil  law  —  taxation  and  reguUUion  of  dog$ — working  out  taam. 

Stotntes  and  ordinances  regulating,  restricting  or  prohibiting  the  running  of 
dogs  at  large  in  cities,  and  aathorizing  the  snnunary  liilling  of  dogs  so  run- 
ning at  large,  and  dividing  them  into  classes  with  different  fees  for  registra- 
tion, are  constitutional. 

The  imposition  of  labor  on  the  streets  of  cities  in  payment  of  taxes  is  valid. 


Q 


UO   WARRANTO.     The  opinion  states  the  case.    Petition 
dismissed  below. 


6.  C.  Clemensy  for  relator. 

Jasper  H.  Moss,  city  attorney,  for  defendant. 

Valentine,  J.  This  is  an  action  bronght  originally  in  this 
conrt  in  the  name  of  the  State  of  Kansas^  to  oast  the  city  of 
Topeka  from  the  alleged  illegal  exercise  of  various  powers.  Before 
submitting  the  case  to  the  conrt,  the  parties  entered  into  the  fol- 
lowing stipulation: 

''It  is  hereby  agreed  that  all  questions  submitted  by  the  petition 

in  this  case  may  be  dismissed  without  prejudice,  except  the  first 

and  second  allegations  of  said  petition,  being  the  alleged  illegal 

exercise  of  power  in  requiring  dogs  to  be  registered  and  to  destroy 
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dogs  found  ranning  at  large  in  eaid  city,  and  the  collection  of  a 
road  or  poll  tax  from  certain  of  tlie  citizens  of  said  city.'' 

The  petition,  to  the  extent  stipulated,  was  dismissed  in  accord^ 
ance  with  the  agreement  of  the  parties.  The  defendant  answered, 
denying  that  it  has  exercised  any  powers  not  conferred  npon  it  by 
law,  and  setting  forth  its  ordinances  with  respect  to  dogs,  and  to 
road  or  poll  taxes;'  and  the  case  was  submitted  to  the  court  upon 
the  petition  and  the  answer. 

The  plaintiff's  first  claim  is,  that  the  statute  and  the  ordinance 
regulating  the  running  at  large  of  dogs  are  unconstitutional  and 
void;  and  its  council  founds  this  claim  principally  upon  the  propo- 
sition that  dogs  are  property,  and  he  cites  many  authorities  to  sus- 
tain this  proposition;  but  the  proposition  has  seldom  if  erer  been 
questioned,  and  so  far  as  this  case  is  concerned  it  will  be  admitted. 
But  it  does  not  follow,  that  because  dogs  are  property,  no  statute 
or  ordinance  can  be.  passed  regulating,  restricting  or  prohibiting 
the  running  at  large  of  dogs,  or  for  their  destruction  in  case  they 
are  permitted  to  run  at  large  in  violation  of  law.  Bulls  and  stal' 
lions  are  also  property,  and  property  of  a  much  higher  grade  than 
dogs,  and  yet  their  running  at  large  may  be  regulated  or  prohibited. 
£yen  venomous  reptiles,  skunks  and  hyenas,  may  be  made  prop^ 
erty;  and  yet  when  they  are  made  property  it  does  not  follow  that 
their  running  at  large  in  populous  cities  cannot  be  regulated  or 
prohibited.  The  plaintiff  also  cites  many  authorities  to  the  effect 
that  horses,  hogs,  cattle  and  other  like  valuable  property  cannot  be 
destroyed  or  confiscated  without  a  judicial  investigation  and  de« 
termination  upon  proper  and  legal  notice  to  the  owner;  but  it  does 
not  follow  from  these  authgrities  that  the  running  at  large  of  dogs 
may  not  be  regulated,  restricted  or  prohibited,  or  that  dogs  may 
not  be  killed  if  found  running  at  large  in  violation  of  law.     "Sot 

>  does  it  follow  from  these  authorities  that  the  killing  of  dogs  found 
running  at  largo  in  violation  of  law  is  not  ''  due  process  of  law  ^ 
under  both  the  State  and  the  Federal  Constitutions.  As  we  have 
already  stated,  property  in  dogs  is  not  of  that  high  character  that 
property  in  many  other  things  is.  City  of  Independence  v.  Trou* 
valle,  15  Kans.  73;  Wodf  v.  Chalher,  31  Conn.  121, 127;  Blair  j. 
Fhrehand,  100  Mass.  140;  &.<;.,  1  Am.  Rep.  04;  Ex  parte  Cooper^ 
3  Tex.  Ct.  App.  489;  s.  c,  30  Am.  Rep.  152;  Leach  v.  Btwoad,  3 
Bradw.  457;  4  Bl.  Com.  236.     Mr.  Blackstone,  in  his  Commen- 

'taries,  speaks  of  property  in  dogs  as  a  '' base  property,"  and  dogs 


JULY  TERM,  1886.  531 

*      State  Y.  City  of  Topeka* 

were  Dot  the  subject  of  larceny  at  common  law;  and  they  are  sel- 
dom assessed  for  taxation,  and  seldom  have  a  market  yalne. 

It  is  also  claimed  that  the  registration  fee  required  to  be  paid 
upon  the  registration  of  each  dog  is  a  tax,  and  that  it  is  not  levied 
at  a  '^  uniform  and  equal  rate/'  as  required  by  section  one,  (Crticle  XI 
of  the  Constitution*  We  suppose  it  will  be  admitted  that  said 
registration  fee  is  a  tax;  but  clearly  it  is  not  that  kind  of  tax  con- 
templated in  the  aforesaid  provision  of  the  Constitution.  It  is  a 
tax  levied  for  the  purpose  of  regulation  and  restriction,  and  is  not 
a  tax  levied  merely  for  the  purpose  of  raising  revenue,  as  that  pro- 
vision contemplates.  That  it  is  not  unconstitutional  because  it  is 
a  tax,  we  think  follows  from  the  following  decisions:  Oiiy  of 
Newton  v.  Atchison^  31  Kans.  151,  and  the  numerous  cases  there 
cited;  Jhillo/ts  v.  Oiiy  of  Sedan,  31  Kans.  165,  and  cases  there 
cited;  Cily  of  Cherokee  v.  Fox,  34  Kans.  16;  Bx  parte  Cooper,  3 
Tex.  Ct.  App.  489;  8.  c,  30  Am.  Rep.  152;  Mitchell  v.  Williame, 
27  Ind.  62;  Tenney  v.  Lenz,  16  Wis.  589;  Van  Horn  v.  People,  46 
Mich.  183;  ffendrie  v.  Kalthoff,  48  Mich.  306;  Commonwealth  v. 
Markham,  7  Bush,  486;  Mowery  v.  Salisbury,  82  N.  C.  175;  Hoist 
V.  Roe,  39  Ohio  St.  340;  s.  c,  48  Am.  Rep.  459;  Cole  v.  Hall,  103 
m.  30. 

It  is  also  claimed  that  all  dogs  are  not  taxed  alike,  and  therefore 
that  the  tax  is  invalid.  The  tax  is  a  registration  fee  of  two  dollars 
for  each  male  dog  and  five  dollars  for  each  female  dog,''  where  the 
dogs  are  more  than  six  weeks  old,  and  no  fee  where  the  dogs  are 
less  than  six  weeks  old.  Now  as  before  stated,  this  tax  is  imposed 
for  regulation  and  restriction,  and  not  merely  for  revenue,  and 
therefoI*e  under  the  authorities  above  cited  we  think  it  is  valid. 

The  plaintiff  also  claims  that  the  statute  and  city  ordinance  pro- 
viding for  the  summary  destruction  of  dogs  found  running  at 
large,  in  violation  of  the  ordinance,  are  unconstitutional  and  void; 
and  it  cites  as  authority  in  many  cases,  only  one  of  which  however, 
as  we  think,  can  fairly  be  said  to  sustain  its  view,  and  this  author- 
ity is  not  entirely  parallel  with  the  present  case.  This  authority  is 
the  case  of  Mayor  of  Washington  v.  Meigs,  1  MacArth.  53;  s.  o., 
20  Am.  Rep.  578.  On  the  other  hand  we  have  numerous  authori- 
ties which  assert  the  opposite  doctrine  and  fully  sustain  the  validity 
of  the  statute  and  the  ordinance  put  in  question  in  the  present 
case.  These  authorities  are  the  last  nine  cases  previously  cited  and 
alco  the  following  cases:    City  of  Independence  v.   TrouvaUOf  15 
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Kans.  70;  Woolfy.  Chdlker,  31  Oonn.  121;  Blair  v.  Forehand,  100 
Mass.  136;  8.  c,  1  Am.  Bep.  94;  OommonweaUh  y.  Pahnery  134 
Mass.  537;  ffaUer  t.  Sheridan,  27  Ind.  494;  State  v.  Cornnall,  27 
Ind.  120;  Lowell  v.  Cathright,  97  Ind.  313;  Morey  v.  Brawn,  42  N. 
H.  379;  Leach  t.  Flwood,  3  Bradw.  453.  See  also  Botoerxt  t.  /'f/r 
Randolph,  Add.  (Penn.)  215;  f^tn^  y.  f^ft/t^,  6  Penn.  St.  318- 
Marshall  \.  Blackshire,  44  loway  475.  Under  the  almost  unbroken 
current  of  anthority  we  think  that  statutes  and  ordinances  may  be 
passed  regulating,  restricting  or  eyen  prohibiting  the  running  at 
large  of  dogs  in  cities,  and  this  although  dogs  are  unquestionably 
property;  that  the  owners,  keepers  or  harborers  of  dogs  in  cities 
may  be  required  to  register  the  same  and  to  pay  a  registration  fee 
therefor,  although  this  fee  may  in  one  sense  be  a  tax,  though  not  a 
tax  within  the  meaning  of  section  1,  article  XI,  of  the  State  Con- 
stitution; that  dogs  in  cities  may  be  classified,  and  the  owners, 
keepers  or  harborers  thereof  may  be  required  to  register  all  the 
dogs  of  one  class  and  not  the  dogs  of  another  class,  and  to  pay  a 
greater  registration  fee  for  the  registration  of  the  dogs  of  one  class 
than  for  the  registration  of  dogs  of  another  class;  and  such  owners, 
keepers  or  harborers  of  dogs  may  also  be  required  to  put  collars 
around  the  necks  of  their  dogs;  and  that  any  dog  found  running 
at  large  in  a  city,  in  yiolation  of  the  statutes  or  ordinances,  may  be 
summarily  destroyed,  and  that  all  this  is  constitutional  and  yalid, 
and  is  **  due  process  of  law,"  and  that  by  the  same  no  one  is  denied 
^*  the  equal  protection  of  the  laws." 

The  plaintiff  also  claims  that  the  statutes  and  ordinances  with 
reference  to  road  or  poll  taxes  are  unconstitutional  and  yoid.  It 
is  claimed  that  they  are  yoid  for  yarious  reasons:  First,  Because 
they  impose  ''  inyoluntary  seryitude "  upon  persons  not  conyicted 
of  crime;  second,  because  they  provide  for  taking  private  property 
for  public  use  without  compensation;  third,  because  they  place  an 
embargo  upon  the  right  to  yote;  fourth,  because  their  proyisions 
are  such  that  they  can  be  enforced  only  by  a  proceeding  before  the 
police  judge,  without  a  jury,  and  that  no  appeal  can  be  taken  from  the 
decision  of  the  police  judge  to  a  court  with  a  jury,  except  by  enter- 
i  ng  into  a  recognizance  with  security  conditioned,  among  other  things, 
for  the  payment  of  any  fine  and  costs  which  might  be  adjudged 
against  the  appellant.  Of  course,  work  upon  the  roads  or  streets 
as  provided  for  by  these  statutes  and  ordinances  is  '^  inyoluntary 
servitude,"  but  it  is  not  that  kind  of  involuntary  seryitude  which 
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comes  within  the  interdiotion  of  section  6  Of  the  bill  of  rights  of 
the  Kansas  Constitution;  or  section  1,  article  XIII  of  the  United 
States  Constitution.  It  is  like  service  or  'MnToluntary  servitude" 
on  juries,  or  in  the  militia,  or  in  the  army,  or  in  removing  snow  or 
ice  from  sidewalks,  gutters,  etc.,  and  is  not  that  kind  of  ''involun- 
tary servitude ''  which  is  akin  to  slavery,  as  the  interdicted  involun- 
tary servitude  mentioned  in  the  State  and  Federal  Constitutions  is. 
Labor  is  also  property;  but  it  is  not  taken  under  these  statutes  or 
ordinances  without  compensation.  Good  public  roads  or  streets 
are  a  sufficient  compensation  for  the  labor  required  to  be  performed 
by  each  individual  in  keeping  them  in  good  order  and  condition; 
and  this  labor,  or  the  money  paid  in  lieu  thereof,  is  imposed  and 
taken  as  an  assessment  or  a  tax,  although  it  is  not  that  kind  of 
assessment  or  tax  mentioned  in  section  1,  article  XI  of  the  Kansas 
Constitution,  and  so  far  as  compensation  is  concerned,  the  com- 
pensation in  this  case  is  just  as  good  as  the  compensation  in  any 
case  where  persons  are  taxed.  And  although  the  assessment  or  tax 
in  this  case  is  levied  and  imposed  only  upon  a  class  of  persons,  to- 
wit,  males  between  twenty-one  and  forty-five  years  of  age,  still  it  is 
valid.  Neither  are  the  provisions  of  the  foregoing  statutes  an 
embargo  upon  the  right  to  vote;  nor  are  they  in  contravention  of 
those  provisions  of  the  Constitution  with  regard  to  the  right  of 
trial  by  jury.  All  these  questions  and  others  were  involved  in  the 
case  of  In  re  Dossier^  35  Kans.  678;  and  upon  all  these  questions 
the  decision  of  this  court  in  that  case  was  against  the  claims  made 
by  the  plaintiff  in  this  case.  We  shall  follow  that  decision.  We 
shall  add  a  few  words  however  with  regard  to  the  question  of  the 
right  of  trial  by  jury.  The  Coustitution  provides  that  ''  the  right 
of  trial  by  jury  shall  be  inviolate."  Kans.  Const.,  Bill  Bights,  §  5. 
This  means  that  the  right  of  trial  by  jury  shall  be  and  remain  as 
ample  and  complete  as  it  was  at  the  time  when  the  Constitution 
was  adopted.  But  at  that  time  parties  who  were  charged  with  vio- 
lating city  ordinances,  or  with  a  failure  to  work  on  the  streets  of 
cities,  were  not  entitled  to  a  trial  by  jury.  Hence  this  provision  of 
the  Constitution  has  no  application  to  this  case.  But  it  is  also 
claimed  that  under  section  10  of  the  Bill  of  Rights  of  the  Constitu- 
tion, **  in  all  prosecutions  the  accused  shall  be  allowed  *  *  * 
to  have  *  *  *  a  speedy  public  trial  by  an  impartial  jury. 
*  *  *."  Now  this  claim  is  literally  true;  and  yet  it  can  hardly 
be  supposed,  and  indeed  it  has  never  been  supposed,  that  by  this 
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proviBion  of  the  Constitation  all  the  sammary  remedies  heretofore 
given  or  exercised  in  unimportant  matters  and  before  inferior 
courts,  tribunals  or  magistrates,  have  been  utterly  obliterated  and 
destroyed,  and  in  their  stead  the  more  tardy,  cumbrous  and  expen- 
sive remedy  of  trial  by  jury  substituted.  It  is  true  that  the  words 
"  all  prosecutions  "  are  used  in  this  section,  and  yet  we  can  hardly 
suppose  that  even  the  plaintiff  will  claim  that  the  words  ''all 
prosecutions, ''  as  above  used,  mean  all  kinds  of  prosecutions,  civil, 
criminal  and  military.  Other  words  are  also  used  in  said  section 
which  tend  to  show  that  all  kinds  of  prosecutions  were  not  intended; 
for  instance,  the  words  ''accused,"  "accusation,"  "offense"  and 
"depend,"  are  also  used;  and  only  accused  defendants  are  given 
the  right  to  "a  speedy  public  trial  by  an  impartial  jury; "  and  this 
jury  must  be  a  "jury  of  the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed."  Cities,  towns  and  villages  are 
not  mentioned  in  this  section.  Now  if  prosecutions  for  violations 
of  city  ordinances  are  to  be  tried  only  before  a  jury,  at  the  election 
of  the  defendant,  why  should  they  not  be  tried  only  before  a  jury 
of  the  city  ?  Why  should  city  courts  go  beyond  the  city  for  jurors  ? 
And  we  might  further  say  that  at  common  law  juries  are  always 
composed  of  twelve  men;  and  such  juries  have  seldom  been  allowed 
in  courts  of  special,  inferior  or  limited  jurisdiction,  such  as  police 
courts,  justices  of  the  peace  or  probate  courts,  or  in  courts  of  equity, 
or  in  reviewing  courts.  We  suppose  that  the  plaintiff  will  not  claim 
that  juries  are  required  in  all  prosecutions,  but  only  in  all  criminal  or 
qnoifi  criminal  prosecutions.  But  will  the  plaintiff  claim  that  juries 
Mi*e  required  before  examining  magistrates  or  in  courts-martial,  or  in 
cases  of  ^impeachment  before  the  legislature?  We  suppose  not; 
but  the  plaintiff  will  undoubtedly  claim  that  juries  are  required  in 
all  prosecutions  before  police  courts  or  police  magistrates  for  viola- 
tions of  city  ordinances  ;  for  such  is  virtually  the  claim  made  in 
this  case.  But  we  do  not  think  that  even  this  claim  of  the  plaintiff 
is  tenable.  In  our  opinion  the  words  "all  prosecutions,"  as  used 
in  section  10  of  the  Bill  of  Rijhts,  were  intended  to  mean  only  all 
criminal  prosecutions  for  violations  of  the  laws  of  the  State  and 
were  not  intended  to  mean  or  to  include  prosecutions  for  the  viola- 
tion of  ordinary  city  ordinances  which  have  relation  only  to  the 
local  affairs  of  the  city.  This  is  the  view  that  almost  every  court 
of  the  United  States  which  has  had  the  subject  under  consideration, 
has  taken  concerning  similar  provisions  in  the  Constitutions  of  their 
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States.  It  is  well  settled  that  one  and  the  same  act  committed  by 
a  person  in  a  city  may  constitute  two  offenses  —  one  against  the 
laws  of  the  State,  and  the  other  against  the  ordinances  of  the  city; 
and  both  may  be  prosecuted  against  the  offender.  1  DilL  Mnn. 
Corp.,  §  368  $i  seq.y  and  note,  and  the  numeroas  cases  there  cited. 
Now  this  could  not  be  the  case  if  the  language  of  said  section  10 
was  intended  to  include  prosecutions  for  violations  of  city  ordi- 
nances as  well  as  for  yiolations  of  the  laws  of  the  State  ;  for  that 
same  section  not  only  provides  that  '*  in  all  prosecutions  the  ac- 
cused shall  be  allowed  *  *  *  to  have  *  *  ♦  speedy  public  trial 
bv  an  impartial  jury,  *  *  *  ^  but  it  also  provides  that  the  accused 
shall  not  ''  be  twice  put  in  jeopardy  for  the  same  offensa"  Hence 
it  a  prosecution  for  the  violation  of  a  city  ordinance  is  as  much  a 
prosecution  within  the  meaning  of  said  section  10  as  a  prosecution 
for  the  violation  of  a  State  law,  and  if  both  kinds  of  prosecutions 
can  be  had  for  one  and  the  same  act,  then  the  accused  would  as 
effectually  '^  be  twice  put  in  jeopardy  for  the  same  offense  "  as  if  both 
prosecutions  were  had  strictly  and  exclusively  under  the  laws  of 
the  State.  As  lending  support  to  the  proposition  that  the  words 
'^all  prosecutions,"  used  in  section  10  of  the  bill  of  rights,  were 
not  intended  to  include  prosecutions  for  violations  of  city  ordi- 
nances, but  were  intended  to  include  only  prosecutions  for  viola- 
tions of  the  laws  of  the  State,  we  would  refer  to  the  following 
cases:  Dyers  x,  (JommonweaUh,  42  Penn.  St.  89;  Borough's  Appeal^  52 
Peun.  St.  374;  Shafer  v.  Mumma,  17  Md.  331;  8.  c,  79  Am.  Dec. 
6')6;  Williams  v.  Augusta^  4  6a.  509;  Floyd  v.  EatontoUy  14  Ga.  354; 
8.  c,  58  Am.  Dec.  559;  State  v.  Gutierrez,  15  La.  Ann.  190;  Pur- 
sell  v.  Porter,  20  La.  Ann.  325;  McOear  v.  Woodruff,  33  N.  J.  L. 
213;  Howe  v.  Treasurer,  37  N.  J.  L.  145;  Trigally  v.  Memphis,  6 
Goldw.  382.  See  also  1  Dill.  Mun.  Corp.,  §  408  et  seq.,  and  §  482, 
and  notes  and  cases  there  cited.  Also  in  this  connection  see  the 
following  cases:  Murphy  v.  People,  2  Cowen,  815;  Bortng  v.  Wil- 
liams, 17  Ala.  510;  Tims  v.  State,  26  Ala.  165;  Worky.  State,  2  Ohio 
St.  296;  8.  c,  59  Am.  Dec.  671;  Bwingj.  Filley,  43  Penn.  St.  384; 
Rhines  y.  Clark,  51  Penn.  St.  96;  Johnson  v.  Barclay,  16  N.  J.  L. 
1;  State  v.  Conlin,  27  Vt.318;  In  re  Dougherty,  27  Vt.  325;  Vason 
V.  Oity  of  Augusta,  38  Oa.  542;  Frost  v.  Cofnmonwealth,  9  B.  Monr. 
362;  State  v.  MeCory,  2  Blackif.  5;  Duffy  v.  People,  6  Hill,  75;: 
Sill  V.  Coming,  15  N.  Y,  297 ;  People  v.  DanielL  50  N.  Y.  274 ; 
People  V.  F^s?ier,  20  Barb.  652;  Prescotty.  Slate,  19  Ohio  St.  184. 
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There  are  a  few  cases  to  be  foand  in  the  reports  which  hold  that 
constitutional  provisions  similar  to  those  contained  in  section  10  of 
the  Bill  of  Bights  of  the  Kansas  Constitution  apply  to  such  ofFensea 
against  the  laws  of  the  State  as  existed  at  the  time  of  the  adoption 
of  the  Constitution,  and  not  to  subsequently-created  offenses. 
Whether  these  cases  are  correct  ezpositiouB  of  the  law  or  not  it  is 
not  necessary  for  us  now  to  determine.  But  for  the  purposes  of 
the  case  we  shall  assume  that  the  provisions  of  said  section  10 
apply  to  all  prosecutions  for  offenses  against  the  laws  of  the  State; 
without  reference  to  whether  such  offenses  or  similar  ones  were  in 
existence  at  the  time  of  the  adoption  of  the  Constitution,  or  were 
subsequently  created.  Also  for  the  purpose  of  this  case  we  shall 
assume  that  if  the  State  should  permit  cities  to  pass  ordinances  at- 
tempting to  regulate  matters  not  coming  within  the  legitmate  scope 
or  purpose  of  municipal  regulation,  but  coming  more  properly 
within  the  scope  and  object  of  State  regulation,  a  person  accused 
of  violating  such  ordinances  would  have  the  right  to  demand  a  jury 
trial;  for  in  such  a  case  the  prosecutions  would  to  all  intents  and 
purposes  be  State  prosecutions,  and  not  merely  city  prosecutions; 
and  the  State  could  not  by  indirection  do  what  it  could  not  do  di- 
rectly.  In  other  words,  offenses  against  the  public  in  general  must 
be  prosecuted  for  the  public  in  general,  and  with  a  jury,  if  the  de- 
fendant demand  it,  while  offenses  against  the  ordinances  of  a  city, 
regulating  only  city  affairs,  may  be  prosecuted  for  the  city  and 
without  a  jury.  Now  this  case  belongs  to  the  latter  class  of  cases. 
Streets  within  a  city  or  other  strictly  municipal  corporation  are 
peculiarly  within  the  management  and  control  of  such  corporation; 
they  are  graded,  paved,  curbed,  guttered  and  kept  in  repair  by  the 
corporation,  and  not  by  the  general  public;  and  if  they  are  permitted 
to  become  unsafe  or  dangerous,  and  injury  to  individuals  results 
thereby,  the  corporation  itself  is  liable;  and  this  kind  of  liability 
is  peculiar  to  municipal  corporations.  Neither  the  State,  nor  any 
county,  township  or  road  district  is  ever  liable  for  injuries  resulting 
from  defective  highways.  Only  municipal  corporations  proper  are 
subject  to  such  a  liability,  and  therefore  such  corporations  should 
have  the  fullest  and  most  ample  power  for  keeping  their  streets  in 
good  order  and  in  a  safe  condition,  and  for  this  purpose  they  should 
have  ample  power  to  tax  the  people  residing  or  holding  property 
within  the  corporate  limits,  and  to  enforce  the  collection  of  such 
taxes.     We  think  they  have  such  power. 
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We  do  not  think  that  the  plaintiff  is  entitled  to  any  relief  in  tbift 
cue,  and  therefore  its  petition  will  be  denied. 
All  the  jnstioes  concarring.  Petition  denied. 


HissouBi  Valley  LiFB  Iksuranob  Ookpaitt  y.  MoObitic* 

(SSKmib.  146.) 
Intwranee  —  Ufe  —  intereit  —  asma^ment. 

One  who  has  no  inaarable  interest  in  another's  life  cannot  recorer  npon  an  in. 
sorance  policj  on  sach  life,  assigned  to  him  by  the  insured  and  the  benefi- 
ciaries.* 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

jT.  a.  Hurd,  for  plaintiff  in  error. 
W.  D.  Webby  for  defendant  in  error. 

HoRTOK,  G.  J.  The  facts  in  this  case  are  substantially  as  fol- 
lows: On  July  IO9 1872,  the  Missouri  Valley  Life  Insurance  Com- 
pany issued  and  delivered  to  Daniel  Snyder  its  paid-up  policy  of 
insurance  on  his  life,  for  the  sum  of  1502.65,  payable  to  Elizabeth 
and  DesyWia  Snyder,  his  children,  in  sixty  days  after  due  notice 
and  proof  of  his  death.  On  June  12, 1883,  Daniel  Snyder  and 
Elizabeth  and  Desylvia  Snyder  executed  a  written  instrument  of 
assignment  on  the  back  of  the  policy,  as  follows: 

'^Troy,  Kansas,  June  12,  1883. 

For  value  received,  without  recourse  on  me,  I  hereby  sell  and 
assign  to  C.  M.  Parker  the  within  policy,  and  authorize  her  to  re- 
ceive, collect  and  receipt  for  any  money  that  may  be  paid  thereon. 

"  Daniel  Skyder, 
'*  Elizabeth  Snyder, 
'*  Desylyia  Snyder." 
"Witness:  A.  Perry.'' 

The  policy  of  insurance,  with  the  written  indorsement  thereon, 
was,  at  the  time  of  its  execution,  delivered  to  Mrs.  C.  M.  Parker, 

•To  same  effect,  Hdmetag'»  Admr,  v.  MiUer  (76  Ala.  188),  52  Am.  Rep.  81&< 
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who  paid  a  yalaable  consideration  therefor.  On  November  14, 
1883^  Daniel  Snyder  died.  After  the  death  of  Daniel  Snyder,  anil 
prior  to  August  2,  1884,  Mrs.  Parker  wrote  the  word  '^  Oancelled  '* 
across  the  face  of  said  assignment,  on  the  back  of  the  policy,  and 
signed  the  same,  '^  Cancelled.-^  C.  M.  Parker.^  Mrs.  Parker  then 
delivered  the  policy  to  EHizabeth  Snyder  and  Desylvia  Einsey,  ne6 
Snyder.  On  August  2,  1884,  Elizabeth  Snyder  and  Desylvia  Kin- 
sey  executed  another  written  instrument  of  assignment  on  the  back 
of  the  policy,  as  follows: 

^^For  value  received  we  hereby  sell  and  assign  to  Joseph  McCnim 
the  within  policy,  and  authorize  him  to  collect  the  same 

''Elizabeth  Snyder, 

"  August  2,  1884."  "Desylvia  Kinsey.'* 

At  said  time  Elizabeth  Snyder  and  Desylvia  Einsey  delivered  the 
policy  of  insurance  with  all  the  indorsements  thereon  to  Joseph 
McCrum,  who  commenced  this  action  in  the  court  below  to  recover 
the  amount  of  the  insurance  policy.  Mrs.  Parker  was  not  in  any 
way  related  to  nor  a  creditor  of  Daniel  Snyder.  The  proof  of 
death  of  Daniel  Snyder  was  presented  on  behalf  of  Mrs.  Parker, 
about  December  26, 1883,  and  this  embraced  the  affidavits  of  Eliza- 
beth Snyder  and  Desylvia  Kinsey,  and  also  the  certificate  of  the 
physician  who  attended  Daniel  Snyder  to  the  time  of  his  death. 

Under  the  circumstances  we  do  not  think  that  McCrum  can  re- 
cover under  the  policy.  It  was  decided  in  Insurance  Co.  v.  Siur^ 
ges,  18  Kans.  93,  that  "a  person  who  has  no  interest  in  another's 
life  cannot  purchase  or  take  by  assignment  an  insurance  policy  on 
such  life.  Such  a  thing  would  be  clearl}  against  public  policy,  and 
is  not  authorized  by  law." 

To  same  effect  are  Wamock  v.  Davis,  104  U.  S.  776;  Oilbert  v. 
Moose,  104  Penn.  St.  74;  Ruth  v.  Katternian,  112  Penn.  St  251; 
May  Ins.  (2d  ed  ),  §  74. 

The  exact  question  now  at  issue  was  not  passed  upon  in  Insur- 
ance Co.  V.  Sturges,  because  in  that  case  the  insurance  company 
only  claimed  the  assignment  was  void.  Mrs.  Parker,  who  accepted 
the  assignment  and  paid  for  the  policy,  had  no  insurable  interest  in 
the  life  of  the  assured,  therefore  the  policy  was  not  assignable  to 
her;  she  took  the  policy  solely  for  the  purpose  of  specnlation;  the 
speculation  was  upon  the  life  of  the  insured,  and  the  sooner  that 
was  determined,  the  better  the  speculation ;  the  policy  so  obtained  was 
a  mere  wager  and  void.  The  sale  and  transfer  thereof  to  Mrs.  Parker 
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by  Elisabeth  and  Desylvia  Snyder^  the  beneficiariesi  was  an  attempted 
fraud  upon  the  insurance  company  by  which  it  was  issued.  After  Mrs. 
Parker  took  the  policy,  if  she  could  collect  any  thing  thereon  she 
was  thereby  directly  interested  in  the  early  death  of  the  insured. 
The  insurance  company  issuing  the  policy  did  not  intend  it  should 
reach  or  belong  to  any  one  directly  interested  in  his  death.  The 
law  will  not  permit  a  person  thus  interested  to  enforce  a  policy  of 
msurance;  all  such  speculation,  or  traffic  in  human  life,  independ- 
ent of  any  statute,  is  condemned  as  being  against  public  policy, 
and  therefore  not  to  be  tolerated. 

All  the  time  Mrs.  Parker  had  possession  of  the  policy  she  be- 
lieved that  upon  the  death  of  the  insured  she  would  be  paid  the 
full  amount  thereof.  All  this  time  she  was  directly  interested  in 
the  speedy  death  of  the  insured.  This  policy  was  placed  in  her 
possession,  not  only  with  the  written  consent  of  the  beneficiaries, 
but  upon  a  valuable  consideration  paid  to  them  for  the  same;  they 
therefore  aided  in  creating,  in  the  mind  of  Mrs.  Parker,  a  desire 
for  the  early  death  of  the  insured;  they  held  out  to  her  the  temp- 
tation to  bring  about  the  event  insured  against.  Mrs.  Parker  was 
not  successful  in  obtaining  any  money  upon  the  policy,  because  she 
ascertained  after  the  service  of  proof  of  death  by  hex*  that  it  could 
not  be  collected  in  her  hands,  and  therefore  handed  the  same  back 
to  the  beneficiaries.  The  law  does  not  tolerate  attempted  frauds 
any  more  than  it  does  those  that  are  consummated.  In  making 
the  transfer  and  assignment,  and  in  receiving  the  money  therefor, 
the  beneficiaries,  Elizabeth  and  Desylvia  Snyder,  were  participants 
with  Mrs.  Parker  in  the  attempted  fraud  upon  the  insurance  com- 
pany; the  whole  transaction  between  the  beneficiaries  and  Mrs. 
Parker  contravenes  public  policy,  and  the  law  leaves  the  parties  as 
)t  found  them.  As  Mrs.  Parker  cannot  enforce  the  policy,  and  as 
the  transfer  and  assignment  of  the  policy  to  Mrs.  Parker  by  the 
beneficiaries  is  against  public  policy  and  under  the  ban  of  the  law, 
the  beneficiaries  ought  not  to  be  permitted  to  enforce  the  policy; 
their  assignee,  McCrum,  stands  in  their  shoes,  and  is  entitled  to  no 
greater  rights  or  privileges  than  they  are. 

If  Mrs.  Parker,  before  the  death  of  the  insured,  had  demanded 
from  the  beneficiaries  the  money  that  she  hud  paid  for  the  assign- 
ment, uiK)n  the  ground  that  the  sale  to  her  was  void,  she  could  not 
have  recovered.  If  the  beneficiaries  can  now  recover,  they  are 
doubly  benefited  by  tbe  questionable  transaction  in  which  they  were 


^  KANSAS, 


Miasoari' Valley  life  Insoimnoe  Compenx  t^  McGrani. 

engaged,  first,  by  receiying  the  Yidae  of  the  polioy  from  Mrs*  Par* 
ker,  and  seoond,  byredeiying  the  Talae  of  the  polioy  again  from 
McCmm. 

It  was  said  in  the  case  of  Gilbert  y.  Moos$f  supra,  that  "  So 
fraught  with  dishonesty  and  disaster,  and  so  dangerous  to  eyen 
human  life,  has  this  life-insurance  gambling  become,  that  its  tol- 
eration in  a  court  of  justice  ought  not  for  a  moment  to  be  thought 
of."  If  the  party  who  attempts  to  speculate  in  human  life  cannot 
enforce  the  policy  which  he  has  purchased  on  the  life  of  another, 
in  whose  life  he  has  no  insurable  interest,  the  beneficiaries  whc 
knowingly  and  purposelysell  and  assign  to  such  a  person  the  policy 
on  the  life  of  another  for  a  valuable  consideration  ought  not  there- 
after to  be  permitted  to  enforce  the  same  for  their  own  benefit 
If  under  all  the  facts  of  this  case  the  beneficiaries,  or  their  as- 
signee, could  recoyer,  the  law  forbidding  the  assignment  of  policies 
of  insurance  to  parties  who  have  no  insurable  interest  might  be 
readily  avoided.  If  Mrs.  Parker  had  been  a  creditor  of  the  insured 
for  any  sum,  the  assignment  would  haye  been  a  yalid  contract  as 
security  for  the  same,  and  upon  the  death  of  the  insured  the  as- 
signee could  have  collected  any  sum  lent  to  or  owed  by  the  insured, 
and  the  balance  would  have  belonged  to  beneficiaries  or  their  as- 
signee.    Such  a  case  is  not  presented. 

Frank  y.  Insurance  Co.,  is  referred  to  as  an  authority  that  the 
beneficiaries  can  maintain  an  action  upon  the  policy  notwithstand- 
ing the  assignment  to  Mrs.  Parker.  The  courts  of  New  York  hold 
that  a  valid  policy  of  insurance,  effected  by  a  person  upon  his  own 
life,  is  assignable  like  an  ordinary  chose  in  action,  and  that  the  as- 
signee is  entitled  upon  the  death  of  the  insured  to  the  full  sum, 
payable  without  regard  to  the  consideration  given  by  him  for  the 
assignment,  or  to  his  possession  of  any  insurable  interest  m  the  life, 
of  the  insured.  SL  John  v.  Insurance  Co.,  13  N.  Y.  31;  s.  c,  64 
Am.  Dec.  529;  Valion  v.  Assurance  Co.,  20  N.  Y.  32.  This  court 
refused  to  follow  the  decisions  of  New  York  in  Insurance  Co.  v. 
Sturges.  The  decision  in  Frank  v.  Insurance  Co.,  supra,  was  ren- 
dered under  a  statute  making  a  policy  procured  on  the  husband's  life, 
for  the  benefit  of  the  wife,  unassignable.  The  validity  of  an  assign- 
ment of  a  policy  to  one  having  no  insurable  interest  in  the  life  of  the 
insured  did  not  enter  into  the  case;  there  was  a  want  of  power  to 
assign.  Therefore  that  case  has  no  affinity  with  the  one  under  con- 
sideration. 
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Finally,  it  is  insisted,  as  there  is  no  claim  in  the  answer  of  the 
insnrance  company  that  the  assignment  of  the  policy  to  Mrs.  Parker 
was  invalid,  the  insurance  company  had  no  right  subsequently  to 
nrge  that  the  assignment  was  worthless,  or  the  policy  non-enforce- 
able, on  account  of  such  assignment.  The  issues  of  a  case  are 
made  up  from  all  of  the  pleadings.  The  amended  reply  of  the 
plaintiff  below  stated  that  Mrs.  Parker  ^'  had  no  insurable  interest 
in  the  life  of  Daniel  Snyder,  and  that  the  assignment  to  her  was 
Toid.^  The  question  is  whether  upon  the  whole  case,  as  presented, 
the  plaintiff  is  entitled  to  recover.  It  is  not  for  the  s^e  of  t}ie 
insurance  company  that  the  transactions  between  the  beneficiaries 
and  Mrs.  Parker  are  held  wrongful,  but  such  rule  is  founded  on 
general  principles  of  public  policy  forbidding  speculative  contracts 
upon  human  life.  In  all  such  cases  the  courts  ought  not  to  lend 
their  aid  to  assist  parties  engaged  in  the  perpetration  or  attemf)ted 
perpetration  of  such  wrongful  speculations.  Hinn$9%  v.  Newman^ 
35  Kans.  709  ;  Insurance  Co.  v.  Sturges,  supra. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

All  the  justices  concurring. 

Judgment  reversed. 


BUBTON  V..LARKIK. 

(86  Kans.  MIL) 

Ctmtraet — tohen  third  per»on  not  authorised  to  sue, 

A  contract  bj  which  B.  tLgrees  to  famish  C.  "necessary  money  to  pay  his 
current  expenses,"  such  money  being  a  loan,  does  not  authorize  a  person 
furnishing  goods  to  C.  to  sue  B.  therefor,  nor  constitute  C.  the  agent  of  B. 
as  principal  debtor. 

ACTION  for  goods  sold.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

«7.  B.  Johnson  and  J.  D.  McFarlandy  for  plaintiff  in  error. 

lAoyd  &  Evans,  for  defendant  in  error. 

Yalsstinb,  J.    This  was  an  action  brought  by  Arthur  Larkin 
against  Howes  B.  Clark  and  Oscar  A.  Burton  for  1461.26,  for 
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goods,  wares,  merchandise  and  chattels  alleged  to  have  been  sold 
and  delivered,  by  the  plaintiff  to  the  defendants.  The  action  was 
tried  by  the  court  and  a  jnry,  and  the  court  instructed  the  jury  to 
find  for  the  plaintiff,  and  the  jury  so  found,  assessing  the  amount 
of  the  plaintiff's  recovery  at  1469.46,  and  the  court  rendered  judg- 
ment accordingly.  To  reverse  this  judgment.  Burton,  as  plaintiff 
in  error,  brings  the  case  to  this  court,  making  Arthur  Larkin  the 
defendant  in  error. 

It  appears  that  Burton  is  and  has  been  for  many  years  a  resident 
of  .the  State  of  Vermont,  and  at  one  time  owned  a  large  amount  of 
real  estate  in  Ellsworth  county,  Kansas;  that  Clark  is  his  nephew; 
that  Burton  sold  said  real  estate  to  Clark  on  credit,  retaining  the 
legal  title  in  himself  as  a  security  for  the  purchase-money,  and  also 
at  various  times  loaned  Clark  money  for  the  purpose  that  Clark 
might  cultivate  the  land  and  carry  on  the  business  of  farming  and 
stock-raising  upon  the  same.  Clark  had  a  family,  and  he  with  his 
family  resided  upon  the  land.  About  once  a  year  Burton  and 
Clark  had  settlements  of  their  affairs,  and  at  each  time  entered 
into  a  new  agreement,  Burtdn  at  all  times  retaining  the  legal  title 
to  the  land  in  himself,  as  a  security  for  the  payment  of  the  pur- 
chase-money, and  for  the  money  advanced  by  him  to  enable  Clark 
to  carry  on  the  aforesaid  business.  On  November  22,  1883,  they 
had  a  settlement  and  entered  into  a  written  agreement,  similar  to 
agreements  previously  entered  into  between  them,  whereby  Clark 
agreed  to  pay  Burton  130,650,  in  such  amounts  and  at  such  times 
as  he  could,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum,  and  .upon  full  payment  Burton  was  to  convey  to  Clark  the 
aforesaid  real  estate.  This  agreement  also  contained  some  stipu- 
lations not  necessary  to  mention.  It  also  contained  the  following 
stipulation,  which  constitutes  the  only  foundation  for  the  present 
action  as  between  Larkin  and  Burton,  to-wit:  ''It  is  also  agreed 
and  understood  that  the  said  party  of  the  first  part  (Burton)  shall 
furnish  said  party  of  the  second  part  (Clark)  such  sums  of  monej 
as  may  be  necessary  to  pay  the  current  expenses  of  said  second 
party,  it  being  understood  that  said  second  party  shall  render  a 
monthly  account  of  expenses  to  said  first  party." 

After  this  written  agreement  was  made,  and  prior  to  the  com- 
mencement of  this  action,  which  was  on  December  26,  1884,  the 
goods,  wares,  merchandise  and  chattels  for  which  this  action  was 
brought  were  sold  and  delivered  by  Larkin  to  Clark,  and  to  Clark 
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only.  It  is  not  claimed  on  the  part  of  Larkin  that  they  were  in  fact 
sold  or  delivered  to  Burton,  or  to  any  one  at  his  instance  or  request, 
or  that  Barton  received  any  benefit  from  them,  or  that  the  credit  for 
the  same  was  given  to  Burton,  or  that  he  in  any  manner  became  liable 
for  them,  except  by  reason  of  the  aforesaid  stipulation  contained  in 
the  aforesaid  written  contrcict  between  Burton  and  Clark.  It  is 
claimed  however  that  by  virtue  of  this  stipulation  Burton  is  liable. 

It  is  unquestionably  true  that  in  this  State  a  person,  for  whose 
benefit  a  promise  to  another  upon  a  sufficient  consideration  is 
made,  may  maintain  an  action  on  the  contract  in  his  own  name 
against  the  promisor.  Anthony  v.  Herman^  14  Kans.  494;  Harru 
Sim  V.  Simpson,  17  Kans.  508;  Center  v.  McQuesten,  18  Kans.  476; 
K  P.  Ry.  Co.  V.  Hopkins,  18  Kans.  494;  Floyd  v.  Ort,  20  Kans; 
162;  Life  Assurance  Society  v.  Welch,  26  Kans.  641,  642;  Brenner 
V.  Luth,  28  Kans.  581.  And  this  same  doctrine  prevails  in  many 
of  the  other  States.  It  is  said  in  a  note  to  the  case  of  Shamp  v. 
M^er,  24  Cent.  L.  J.  Ill,  112,  as  follows:  ''The  rule  that  a  third 
party,  for  whose  benefit  a  contract  was  made  may  sue  the  promisor 
on  the  contract,  though  the  promise  was  not  made  to  him  and  the 
consideration  did  not  move  from  him,  seems  to  have  met  with 
approval  in  England  at  one  time;  but  the  contrary  rule  is  now  well 
established.  The  later  English  rule  has  been  adopted  by  several 
American  courts,  but  generally  with  the  exception  that  where  one 
receives  money  from  another  under  promise  to  pay  it  to  a  third 
person,  or  where  one  owing  money  to  another  promises  to  pay  it  to 
a  third  person,  such  third  person  may  sue  on  the  contract.  Yet 
where  any  contract  is  made  for  the  benefit  of  one,  a  stranger  to  the 
contract,  the  weight  of  American  authority  is  in  favor  of  the  rule 
which  allows  such  third  party  to  maintain  an  action  on  the  contract, 
or  advantage  may  be  taken  of  it  by  way  of  set-off. '' 

But  there  are  limitations  upon  this  rule,  or  rather,  the  rule  is 
not  so  far  extended  as  to  give  to  a  third  person  who  is  only  indi- 
rectly and  incidentally  benefited  by  the  contract  a  right  to  sue  upon 
it.  In  the  case  of  Simon  v.  Brown,  68  N.  Y.  355,  the  following 
language  is  used:  ''  It  is  not  every  promise  made  by  one  to  another 
from  the  performance  of  which  a  benefit  may  inure  to  a  third, 
which  gives  a  right  of  action  to  such  third  person,  he  being  neither 
privy  to  the  contract  nor  to  the  consideration.  The  contract  must 
be  made  for  his  benefit  as  its  object,  and  he  must  be  the  party 
intended  to  be  benefited." 
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We  think  this  ia  a  correct  statement  of  the  law.  Turk  ▼.  Ridge, 
41  N.  Y.  301;  Oamsetf  t.  Rogers,  47  N.  Y.  233;  8.  c,  7  Am-  Bep. 
440;  MsrriU  y.  Green,  55  N.  Y.  270;  Vroiman  v.  r«rntfr,  6d 
N.  Y.  280;  s.  c,  25  Am.  Bep.  195;  X.  0.  S.  R.  Co.  v.  Ourtiss,  80 
N.  Y.  219;  Dunning  v.  Leavitt,  85  N.  Y.  30;  s.  c,  39  Am.  Bep. 
617;  Sanders  t.  FiUey,  29  Mass.  554;  Johnson  y.  Poster,  53  Mass. 
167;  Greenwood  t.  Sheldon,  21  Minn.  254;  Ferris  y.  C!zr«o»  lfa<«r 
Cio.,  16  Ney.  44;  s.  c,  40  Am.  Bep.  485;  Anderson  y.  Fitzgerald,. 
21  Fed.  Bep.  294;  National  Bank  y.  (?ran^  Z(m£7«,  98  IT.  S.  123. 
Of  coarse  the  name  of  the  person  to  be  benefited  by  the  contract 
need  not  be  giyen  if  he  is  otherwise  sufficiently  described  or  desig- 
nated. Indeed  he  may  be  one  of  a  class  of  persons,  if  the  class  i» 
efficiently  described  or  designated.  In  any  case  where  the  person 
to  be  benefited  is  in  any  manner  sufficiently  described  or  desig- 
nated, he  may  sue  upon  the  contract.  Bat  the  present  contract 
does  not  come  within  any  of  the  rules  authorizing  a  third  person  to 
sue  upon  it.  It  is  substantially  as  follows:  Burton  agreed  with 
Clark  that  he  (Burton)  would  furnish  to  Clark  such  sums  of  money 
as  might  be  necessary  for  Clark  to  pay  his  (Clark's)  own  future 
current  expenses,  not  to  pay  any  existing  debt  or  obligation,  nor 
indeed  for  Burton  to  pay  any  debt  or  obligation,  present  or  future, 
except  to  Clark;  nor  for  either  to  pay  to  any  particular  person  or 
class  of  persons,  except  Burton  to  Clark;  nor  to  pay  for  any  par- 
ticular article,  or  act,  or  thing;  nor  to  pay  or  to  do  any  other  act 
/  or  thing  for  the  benefit  of  any  particular  person  or  class  of  persons, 
except  Burton  to  Clark.  Indeed  the,  contract  is  solely  between 
Burton  and  Clark,  and  solely  for  the  benefit  of  these  two  persons, 
and  not  for  the  benefit  of  any  other  person  or  class  of  persons.  Of 
course  this  contract,  If  eyery  thing  were  to  occur  as  was  contem- 
plated, might  indirectly  result  to  the  benefit  of  others  than  Burton 
or  Clark.  But  so  might  almost  any  contract  result  to  the  benefit 
of  others  than  the  parties  thereto,  and  yet  no  cause  of  action  in 
fayor  of  third  persons  aad  against  one  of  the  parties  to  the  con- 
tract could  be  founded  upon  any  such  indirect  results.  When  the 
contract  in  the  present  case  was  entered  into,  no  debt  or  other 
obligation  existed  in  fayor  of  Larkin  and  against  either  Bur- 
ton or  Clark,  nor  does  it  appear  that  it  was  contemplated  by 
either  Burton  and  Clark  that  any  such  debt  should  be  created, 
or  indeed  that  any  debt  to  any  person  should  be  created.  Prob- 
ably, at  the  time  when  this  contract  was  entered  into,  Larkin  was 
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not  thonght  of,  and  probably  also  it  was  the  intention  of  the  par- 
ties that  Bnrton  shonld  fnmish  the  money*  to  Clark,  and  that  Clark 
should  pay  his  current  expenses  as  fast  as  he  contracted  them,  and 
that  he  shonld  never,  under  any  circumstances,  create  any  debt  or 
debts  or  other  obligation  for  such  expenses  to  any  person.  But 
howcTer  this  may  be,  it  cannot  be  said  in  any  aspect  of  the  case 
that  the  contract  was  made  for  the  benefit  of  Larkin  within  the 
meaning  of  the  rule  that  permits  third  persons  to  sue  upon  con- 
tracts. The  sums  of  money  to  be  famished  by  Burton  to  Clark 
were  to  be  furnished  as  loans  to  Clark,  and  not  to  purchase  any 
thing  or  to  pay  for  any  thing  for  Burton's  benefit,  except  indirectly 
as  follows:  they  were  furnished  to  Clark  to  enable  him  to  carry  on 
Clark's  own  business,  and  thereby  incidentally  to  preserve  Burton's 
securities,  for  the  payment  of  Clark's  debts  to  Burton.  As  between 
Burton  and  Clark,  Clark  owed  Burton  many  thousands  of  dollars, 
and  Burton  should  not  be  compelled  to  pay  Clark's  debts.  The 
debt  sued  for  in  the  present  case  is  purely  Clark's  debt. 

It  is  further  claimed,  by  counsel  for  Larkin,  that  ''  the  contract 
between  Burton  and  Clark  really  constituted  Clark  the  agent  of 
Burton,  and  Burton  is  liable  as  the  principal  debtor."  We  do  not 
think  that  this  claim  is  tenable  at  all.  All  the  property,  real  and 
personal,  belonged  to  Clark,  although  the  legal  title  thereto  was  in 
Burton,  to  secure  him  for  the  amount  which  Clark  owed  him,  and 
Clark  had  full  and  complete  possession  and  control  of  the  property, 
and  it  was  also  expressly  stipulated  in  a  chattel  mortgage  given  by 
Clark  to  Burton  at  the  time  when  said  contract  was  entered  into, 
that  all  the  personal  property  shoold  be  taken  care  of  by  Clark  at 
his  own  cost  and  expense,  and  Clark  also  resided  upon  the  land, 
and  had  a  family,  for  which  a  portion  of  his  current  expenses  were 
incurred,  and  all  the  goods,  wares,  merchandise  and  chattels  pur- 
chased by  Clark  from  Larkin  were  purchased  for  Clark,  and  not  for 
Burton,  and  the  sums  of  money  to  be  furnished  by  Bnrton  to  Clark 
were  to  be  furnished  as  loans  to  Clark,  and  not  to  purchase  any 
thing  or  to  pay  for  any  thing  for  Burton's  benefit,  except  as  afore- 
said. 

The  judgment  of  the  court  below  as  between  Burton  and  Larkin 
will  be  reversed,  and  the  cause  remanded  for  further  proceedings.. 

Judgmmt  reversed^  and  cause  remanded. 

All  the  justices  concurring. 
Vol.  LIX  —  69 
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Beioos  y.  Lathail 

NegoUaUe  imtrummU  —  ^onfract  of  indonmneni — wh^re 

Where  a  payee  indorsee  a  note  in  one  State,  and  the  note  is  sold  and  delivered 
in  another  State,  the  contract  of  indorsement  most  be  regarded  as  made  in 
the  place  where  the  sale  and  delirerj  oocarred.* 

ACTION  on  promissory  note.    The  opinion  states  the  fscts. 
The  defendant  had  judgment  below. 

Ware  dt  WarSy  for  plaintiff  in  error. 
W.  8.  Coy,  for  defendant  in  error. 

Johnston,  J.  The  findings  of  facts  aro  unquestioned  here,  and 
must  govern  in  the  decision  of  the  case.  The  only  question  pre- 
sented for  determination  is,  whether  the  indorsement  of  the  notes 
by  defendant  is  an  Illinois  or  a  Missouri  contract.  The  notes  were 
never  protested,  nor  did  the  defendant  ever  receive  notice  of  their 
non-payment,  and  this  was  her  defense.  Under  the  laws  of  Illi- 
nois, no  protest  or  notice  was  necessary  to  fix  the  liability  of  the 
defendant  as  indorser;  but  the  laws  of  Missouri,  like  our  own,  re- 
quire protest  and  notice.  We  think  that  the  law  of  Missouri  must 
control.  The  indorsement  was  written  by  the  defendant  upon  the 
back  of  the  notes  at  her  residence  in  Illinois,  where  she  placed 
them  in  the  hands  of  her  husband  for  negotiation.  This  act  did 
not  operate  to  transfer  the  notes,  nor  did  it  complete  the  contract 
of  indorsement.  In  Edwards  on  Notes  and  Bills,  §  403,  it  is  said 
that  *'  The  indorsement  of  a  note  or  bill  is  not  completed  until  the 
instrument  is  delivered  to  the  indorsee  or  put  under  his  legal  con- 
trol. Indeed  it  is  not  at  all  material  when  or  for  what  purpose 
the  indorsement  is  written,  since  it  is  the  delivery  of  the  paper 
properly  indorsed  that  operates  as  a  contract  of  indorsement.^ 
Dan.  Neg.  Inst,  §868;  2  Pars.  Notes  and  Bills,  327. 

The  mere  circumstance  that  the  defendant  wrote  her  name  on 
the  notes  in  Illinois  is  therefore  unimportant.  They  were  placed 
in  the  hands  of  her  husband  to  be  negotiated  and  sold,  not  at  any 

•  See  WooUy  v.  Lifon  (117  lU .  2<4),  67  Am.  Rep.  SS7. 
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particular  place  nor  to  any  particular  person,  but  were  to  be  dis- 
posed of  by  him  wherever  and  to  whomsoever  he  could.  He  car- 
ried them  to  Missouri^  where  he  sold  and  delivered  them  to  Dun* 
bar.  Until  that  time  the  notes  were  in  the  control  of  the  defend- 
anty  and  the  transfer  or  contract  of  indorsement  was  not  completed 
till  then.  The  indorsement  is  a  separate  and  substantive  contract, 
and  is  not  necessarily  controlled  either  by  the  place  of  payment 
named  in  the  notes,  or  by  the  residence  of  the  indorser.  The  gen- 
eral rule  is,  that  the  contracts  of  this  character  are  to  be  construed 
and  their  effect  determined  according  to  the  laws  of  the  State  in 
which  they  are  made,  unless  it  appears  that  they  are  to  be  performed 
in  or  according  to  the  laws  of  another  State.  In  Prentiss  v.  Sav- 
agsy  13  Mass.  22,  Parker,  C.  J.,  in  commenting  upon  this  rule,  said 
that  ''  It  seems  to  be  an  undisputed  doctrine,  with  respect  to  per- 
sonal contracts,  that  the  law  of  the  place  where  they  are  made^shalL 
govern  in  their  construction,  except  when  made  with  a  view  to  per- 
formance in  some  other  country,  and  then  the  law  of  such  country 
is  to  prevail.** 

The  Supreme  Court  of  Indiana,  referring  to  the  liability  of  the 
indorser,  stated:  **  The  indorser  promises  upon  certain  conditions^ 
vrhich  are  not  expressed  in  the  contract  of  indorsement,  but  which 
are  implied  by  law,  that  he  will  pay  the  note,  but  not  that  he  will 
pay  it  at  the  place  named  in  the  note  for  payment.  His  promise  is 
general,  for  the  payment  of  the  note  upon  the  implied  conditions; 
and  such  general  promise,  not  specifically  to  be  performed  else- 
where, is  governed  by  the  lex  loci  contractus,  which  must  determine 
the  conditions  upon  which  he  is  to  be  held  liable.  Hunt  v.  Stand- 
art,  15  Ind.  33. 

Judge  Story  supposes  a  case  where  a  negotiable  bill  of  exchange 
is  drawn  in  Massachusetts,  on  England,  and  is  indorsed  in  New 
Tork,  and  again  by  the  first  indorsee  in  Pennsylvania,  and  by  the 
second  in  Maryland,  and  the  bill  is  dishonored,  the  laws  relating  to 
damages  in  these  States  being  different;  and  the  inquiry  is  made. 
What  rule  is  to  govern  with  respect  to  damages  ?  He  says:  ^'  The 
answer  is  that  in  each  case,  the  lex  loci  contractus.  The  drawer  is^ 
liable  on  the  bill  according  to  the  law  of  the  place  where  the  bill 
was  drawn,  and  the  successive  indorsers  are  liable  on  the  bill  ac- 
cording to  the  law  of  the  place  of  their  indorsement,  every  indorse- 
ment being  treated  as  a  new  and  substantive  contract/*  Story 
Oonfl.  Laws,  §  314. 
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The  authorities  sapportingthis  doctrine  lure  uniform  and  numeiv 
ons,  a  few  of  which  may  be  cited:  Aymar  v.  Shddoriy  12  Wend. 
439;  8.  c,  27  Am.  Dec.  137;  Smith  t.  MeadyB  Conn.  253;  s.  c,  » 
Am.  Dec.  183;  Blanckard  y.  RussbU,  13  Mass.  4;  HoWrooh  v.  Vih- 
hard,  2  Scam.  466;  Cook  t.  Liiehfield,  9  N.  Y.  279;  TVoJtw  v.  Sharif 
18  La.  Ann.  257;  Datov.  Bowelly  12  K  H.  49;  Teatman  v.  CuUen^ 
5  Blackf.  240;  Dan.  Neg.  Inst.,  §§  867,  868. 

The  plaintifF  contends  that  the  fact  that  the  parties  to  the  in- 
dorsement were  all  residents  of  the  State  of  Illinois,  and  the  cir- 
cumstances under  which  the  transfer  was  made  in  St.  Louis,  take- 
the  case  out  of  the  general  rule  which  we  have  been  considering". 
It  is  urged  that  the  parties  were  temporarily  in  Missouri,  and  being 
citizens  of  Illinois  are  presumed  to  have  contracted  with  reference 
to  the  law  of  that  State,  with  which  they  were  familiar,  and  not 
according  to  the  laws  of  Missouri,  where  they  happened  to  be. 
We  are  referred  to  the  case  of  Van  Zandt  y.  Arnold,  31  Oa.  210,  aft 
an  authority  for  this  position.  That  was  a  case  whpre  the  makers 
and  indorsers  of  the  note  resided  in  Georgia,  and  the  indorse- 
ments were  made  and  delivered  in  Tennessee  to  the  agents  of  the 
plaintiffs,  who  were  residents  of  New  York.  It  was  claimed  that 
it  was  a  Tennessee  contract,  but  the  court  ruled  that  it  being^ 
known  and  understood  that  the  indorsers  resided  in  Georgia, 
and  were  in  Tennessee  for  the  sole  purpose  of  effecting  negotiations, 
and  as  a  matter  of  convenience,  and  the  plaintiffs'  agent  only  hap- 
pened to  be  in  Tennessee  at  the  time  of  the  transfer,  all  the  parties 
must  be  deemed  to  have  contemplated  (Georgia  as  the  place  of  per- 
formance and  to  be  governed  by  its  laws.  Our  attention  is  also 
called  to  a  case  supposed  by  Mr.  Daniel  in  his  work  on  Negotiable 
Instruments,  section  876,  of  a  business  transaction  between  a  Vir- 
ginian and  a  Kentuckian,  who  were  transiently  in  California,  and 
the  former  should  accept  the  bill  of  the  latter,  payable  in  the 
future,  but  not  expressly  at  any  particular  place,  and  be  raises  the 
question  whether  it  would  be  deemed  a  Virginia  or  a  California  ac- 
ceptance. He  says:  *^  The  criterion  to  apply  would  be  whether  or 
not  the  acceptance  was  to  be  paid  in  California  or  in  Virginia.  If 
.the  Virginian  were  in  transittt,  that  is,  merely  there  for  a  particu- 
lar negotiation,  or  for  convenienc«s  or  merely  casaally  passing 
through  the  State  without  any  local  business  established  there,  the 
single  transaction  would  be  governed  bv  the  law  of  his  domicile, 
where  it  would  be  presumed  he  would  be,  and  where  it  is  presumable 
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he  would  discharge  his  obligation  at  matarity;  but  otherwise  the 
law  of  California  would  govern/' 

Judge  Story  says  that  some  jurists  haye  adopted  the  opinion 
that  where  a  contract  is  made  between  foreigners  belonging  to  the 
same  country^  who  are  not  domiciled  but  are  merely  transient  per- 
sons in  the  place  where  the  contract  is  made,  it  ought  to  be  goy-^ 
emed  by  the  laws  of  their  own  country.  He  then  proceeds:  '^  With- 
out undertaking  to  say  that  the  exception  may  not  be  well  founded 
in  particular  cases  as  to  persons  merely  in  transitu,  it  may  unhesi- 
tatingly be  said  that  nothing  but  the  clearest  intention  on  the  part 
of  foreigners  to  act  upon  their  own  domestic  law^  in  exclusion  of 
the  law  of  the  place  of  the  contract,  ought  to  change  the  applica- 
tion of  the  general  rule."    Story  Gonfl.  Laws,  §  273. 

The  facts  of  this  case  do  not  bring  it  within  any  of  these  or  the 
other  authorities  cited  by  the  plaintiff.  It  is  true,  the  defendant 
and  her  husband,  as  well  as  Dunbar,  to  whom  the  notes  were  sold, 
were  residents  and  citizens  of  Illinois,  but  there  was  nothing  in  the 
language  of  the  indorsement,  or  in  the  circumstances  of  the  case, 
to  show  that  they  contracted  with  reference  to  the  laws  of 
Illinois.  L.  D.  Latham,  husband  and  agent  of  the  defendant, 
was  a  conductor  on  a  railroad  running  into  St.  Louis,  Missouri.. 
That  •  city  was  the  end  of  his  run  and  was  also  his  head- 
quarters. Dunbar  was  also  a  passenger  conductor  on  a  railroad 
and  his  route  was  from  Louisiana,  Missouri,  through  Illinois  to  St. 
Louis,  Missouri.  His  head-quarters  were  in  St.  Louis,  and  he  kej^t 
some  of  his  valuable  papers  in  a  bank  or  safe-deposit  in  that  city. 
They  met  in  St.  Louis,  the  head-quarters  of  both  when  not  in 
charge  of  their  trains,  without  any  previous  arrangement  that  they 
should  so  meet,  and  the  notes  were  there  transferred.  They  were 
not  transiently  in  Missouri,  nor  did  they  go  there  for  the  sole  pur- 
pose of  making  the  contract,  as  was  done  in  the  Georgia  case. 
Neither  were  they  in  transitu,  or  merely  casually  passing  through 
the  State  of  Missouri  without  a  business  established  there,  like  the 
case  supposed  by  Mr.  Daniel.  And  as  stated  by  Judge  Story, 
''  Nothing  but  the  clearest  intention  on  the  part-  of  foreigners  to 
act  upon  their  own  domestic  law  in  exclusion  of  the  law  of  the 
place  of  contract  ought  to  change  the  application  of  the  general 
rule.''  Much  of  their  time  was  necessarily  spent  in  St.  Louis,  and 
in  fact,  that  city  may  be  said  to  have  been  their  place  of  business. 
For  several  years  before  the  transaction  in  question  they  had  been 
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engaged  as  conductors  on  railroads  running  into  Si  Louis,  and 
during  all  that  time  they  maintained  business  bead-quarters  there. 
In  addition  to  this  Dunbar  kept  his  yaluable  papers  in  St  Loais 
instead  of  in  Illinois,  indicating  that  that  was  a  place  where  at  least 
some  of  his  business  was  transacted.  The  contract  of  indorsement 
was  actually  made  in  Missouri,  and  under  the  circumstances  men- 
tioned^ it  cannot  be  said  that  it  was  made  in  contemplation  of  the 
Illinois  law,  or  that  the  parties  intended  that  it  should  be  inter- 
preted and  their  liability  determined  by  the  laws  of  a  State  other 
than  that  where  the  contract  was  entered  into. 

We  think  the  conclusions  reached  by  the  court  upon  the  facta 
found  are  correct,  and  judgment  given  will  be  affirmed. 

All  the  justices  concurring.  Judgment  qfirmmL 
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M .»  who  was  domiciled  in  niinois,  died  intestate  in  Colorado  while  temporarilj 
flojouming  tliere,  having  with  him  notes  given  by  parties  domiciled  in  Kan- 
.  sas,  and  a  mortgage  seeuilng  them  apon  lands  in  Kansaa  Letters  of 
administration  were  taken  out  in  Colorado  bj  the  widow,  who  there 
same  into  possession  of  the  notes  and  mortgage.  Letters  of  administration 
were  also  granted  to  a  son  of  the  intestate  in  Illinois,  bat  the  notes  and 
mortgage  never  came  into  his  possession.  HM,  that  the  administratrix 
could  not  maintain  an  action  on  the  notes  and  mortgage  in  Kansas.* 

ACTION  upon  promissory  notes^  and  to  foreclose  a  mortgage 
given  to  secure  them.    The  opinion  states  the  case.     The  de« 
fendant  had  judgment  below. 

Cctse  S  Moss  J  for  plaintiff  in  error. 

O.  C>  Clemens,  for  defendants  in  error. 

JoHKSTON^  J.  This  was  an  action  to  recover  a  debt  evidenced 
by  five  promissory  notes  executed  in  favor  of  Horace  Moore  by  the 
defendants,  John  S.  Jordan  and  Helen  J.  Jordan,  and  to  foreclose 
a  mortgage  which  had  been  given  by  these  defendants  on  lands  in 


•See  Lewis  v.  Admrns,  atUe,  «38. 
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Shawnee  oounty,  Kansas.  The  action  was  brought  by  Harriet 
Moore,  as  administratrix  of  the  estate  of  Horace  Moore,  deceased, 
and  she  alleged  that  she  was  duly  appointed  and  qualified  under 
the  laws  of  the  State  of  Colorado.  It  was  alleged  that  subsequent 
to  the  execution  of  the  mortgage,  John  S.  and  Helen  J.  Jordan 
had  conveyed  their  interest  in  the  premises  to  the  defendant,  M. 
O.  Coughlin.  The  defendants  answered  that  they  were  residents 
of  the  State  of  Kansas,  and  hare  been  domiciled  in  Kansas  since 
and  long  i^rior  to  the  death  of  Horace  Moore.  Among  other  de- 
fenses they  allege  that  at  the  time  of  his  decease  Horace  Moore 
was  a  resident  of,  and  had  his  home  and  domicile  in  the  State  of 
Illinois,  and  was  only  temporarily  sojourning  in  Golorado  at  the 
time  of  his  death;  that  the  notes  and  mortgage  which  came  into 
the  possession  of  the  plaintiff  are  not,  and  neyer  have  been,  assets 
in  her  hands;  that  according  to  law  she  has  no  interest  in  nor  title 
to  the  notes  and  mortgage,  nor  to  the  proceeds  thereof;  no  power 
to  collect  or  receive  any  thing  on  account  of  them,  or  to  release  or 
acknowledge  satisfaction  thereof,  and  no  right  or  authority  to  bring 
or  maintain  an  action  thereon  in  this  State  against  the  defendants. 

It  is  further  alleged  that  soon  after  the  decease  of  Horace  Moore, 
administration  of  his  estate  was  duly  granted  to  Newell  H.  Moore, 
in  the  county  of  Kendall  in  the  State  of  yiinois,  where  the  intes* 
tate  resided  at  the  time  of  his  decease,  and  that  Newell  H.  Moore 
qualified  as  administrator,  and  continues  in  the  discharge  of  his 
duties  as  such,  and  that  the  defendants  have  fully  settled  with  him 
all  matters  between  said  defendants  and  the  estate,  including  the 
notes  and  mortgage.  The  written  receipt  of  Newell  H.  Moore  is 
set  out  in  the  answer. 

The  controverted  question  of  fact  to  which  the  greater  part  of 
the  evidence  was  directed,  relates  to  the  domicile  of  Horace  Moore 
at  the  time  of  his  death.  Upon  this  question  the  jury  found  spe- 
cially that  at  and  immediately  prior  to  the  time  of  his  death  his 
residence  and  domicile  were  in  Illinois,  and  not  in  Colorado.  He 
had  resided  in  Illinois  for  a  great  many  years,  but  shortly  before 
his  death  he  made  several  visits  to  Colorado  with  his  son,  and  for 
the  benefit  of  his  son's  health.  In  company  with  his  son  he  went 
to  Colorado  in  February,  1879,  and  remained  there  until  October 
of  the  same  year,  when  he  died  intestate.  He  had  acquired  con- 
siderable property,  the  greater  part  of  which  was  left  in  Illinois,  but 
he  took  with  him  to  Colorado  the  notes  and  mortgage  in  contro- 
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Terey,  where  they  were  found  at  the  time  of  his  death.  The  testi- 
mony regarding  his  domicile  was  conflicting,  and  its  sufficiency  is 
challenged  by  the  plaintiff  in  error,  but  the  finding  is  not  without 
support,  and  as  the  question  was  fairly  submitted  to  the  jury,  we 
must  regard  the  finding  as  conclusive  hero.  Letters  of  administra- 
tion were  issued  by  the  Gounty  Court  of  Arapahoe  county,  Colo- 
rado, to  the  plaintiff  soon  after  the  death  of  the  intestate,  author- 
izing her  to  administer  upon  the  estate  found  in  Colorado.  Soon 
afterward  letters  of  administration  were  granted  to  Newell  H. 
Moore,  in  Illinois,  and  it  appears  that  both  of  these  administrators, 
the  one  in  Colorado  and  the  other  in  Illinois,  qualified  as  required 
by  the  laws  of  these  States  respectiyely,  and  entered  upon  the  dis- 
charge of  their  official  duties.  The  notes  and  mortgage  came  into 
the  possession  of  the  plaintiff  as  administrator  at  Denver,  Colo- 
rado, and  were  never  in  the  possession  of  the  opposing  administra- 
tion. What  then  is  the  legal  effect  of  these  facts?  The  court  in 
its  charge  ruled,  and  we  think  correctly,  that  the  notes  and  mort- 
gage were  not  assets  in  the  hands  of  the  plaintiff,  and  that  she 
could  not  maintain  an  action  thereon  under  the  authority  conferred 
by  the  laws  of  Colorado.  The  right  of  the  defendants  to  avail 
themselves  of  this  defense,  though  questioned  by  the  plaintiff,  can- 
not be  doubted.  In  an  ^action  brought  by  a  foreign  administrator 
in  Wisconsin,  upon  a  bond  secured  by  mortgage  on  real  estate  situ- 
ate there,  the  defendants  set  up  as  a  defense  that  the  plaintiff  had 
no  right  to  maintain  the  action,  but  that  an  administrator  had  been 
appointed  under  the  laws  of  Wisconsin,  which  appointment  vested 
in  the  latter  all  rights  of  action  upon  the  bond.  The  Supreme 
Court  of  the  United  States  held  that  the  defense  was  good,  saying: 
**  The  bond  in  suit  was  bona  notabilia  in  Wisconsin,  and  a  plea  that 
the  subject  of  the  action  constituting  such  bona  9wiabilia  was,  on 
the  death  of  the  decedent,  in  another  jurisdiction  than  the  one 
which  appointed  the  administrator  suing  as  plaintiff,  has  always 
been  a  good  answer  to  the  action.  It  is  an  averment  of  facts  which 
in  law  excludes  all  right  to  or  control  over  the  property  in  that 
State  by  the  foreign  administrator.''  Noonan  v.  Bradley ,  9  Wall. 
405;  Ins.  Co.  v.  LewUy  97  U.  S.  682. 

The  mere  fact  that  the  notes  and  mortgage  chanced  to  be  in 
Colorado  does  not  give  plaintiff  title  to  them,  nor  make  them  assets 
in  her  hands.  Prior  to  the  death  of  the  intestate,  the  notes  had 
no  fixed  situs,  but  followed  the  domicile  of  the  owner,,  wherever 
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that  might  be.  After  his  death  they  lost  their  transitory  character 
and  became  local.  The  principal  administration,  to  which  all 
others  are  subordinate,  is  at  the  domicile  of  the  intestate,  and  the 
universally  recognized  rule  of  law  is  that  the  succession  to  and  dis« 
tribution  of  personal  estate  is  governed  by  the  law  of  the  place 
where  the  intestate  wbs  domiciled  at  the  time  of  his  death.  '^'Ihe 
original  administrator  therefore,  with  letters  taken  out  at  the  place 
of  the  domicile,  is  invested  with  the  title  to  all  the  personal  prop- 
erty of  the  deceased,  for  the  purpose  of  collecting  the  effects  of  the 
estate,  paying  the  debts,  and  making  distribution  of  the  residue 
according  to  the  law  of  the  place  or  directions  of  the  will,  as  the 
case  may  be."  Wilkins  v.  miett,  9  Wall.  740;  Story  Confl.  Laws, 
§379. 

However  the  letters  of  administration  confer  no  authority  beyond 
the  limits  of  the  State  granting  them.  The  title  acquired  by  the 
administrator  of  the  domicile  is  but  a  fiduciary  one,  and  can  only 
be  enforced  in  another  State  by  permission  of  its  laws.  No  State 
is  required  under  any  rule  to  surrender  the  effects  or  debts  due  to 
an  intestate  domiciled  elsewhere  to  the  prejudice  and  injury  of  its 
own  citizens.  Although  the  title  and  right  of  the  domiciliary  ad- 
ministrator may  be  recognized  ex  comilate,  it  is  subject  to  the  rights 
of  the  creditors  of  the  estate  where  the  assets  exist,  or  the  debtor 
of  the  deceased  resides.  It  would  be  very  unjust  to  require  cred- 
itors in  this  State  to  seek  their  remedy  in  another  jurisdiction 
when  there  were  assets  here,  and  it  is  well  settled  that  the  cred- 
itors of  each  State  are  entitled  to  payment  before  the  assets  of  the 
estate  are  withdrawn  to  another  jurisdiction.  Story  Confl.  Laws, 
§  512.  So  the  rule  has  become  established  that  debts,  such  as  are 
evidenced  by  promissory  notes,  are  bona  noiiibilia  at  the  domicile 
of  the  debtor.  The  Supreme  Court  of  the  United  States  epitomized 
the  law  on  this  question  where  it  is  said:  **  The  general  rule  of  law 
is  well  settled,  that  for  the  purpose  of  founding  administration,  all 
simple  contract  debts  are  assets  at  the  domicile  of  the  debtor,  and 
that  the  locality  of  such  a  debt  for  this  purpose  is  not  affected  by  a 
bill  of  exchange  or  promissory  note  having  be^n  given  for  it,  be-, 
cause  the  bill  or  note  does  not  alter  the  nature  of  the  debt,  but  ia 
merely  evidence  of  it,  and  therefore  the  debt  is  assets  where  the 
debtor  lives  without  regard  to  the  place  where  the  instrument  is, 
found  or  payable..  Wyman  v.  Hahteadj  109  U.  S.  654;  Chapman  v. 
Fii*hy  6  Hill,  554;  Attorney- General  v.  Bouwens,  4  M.  &  W.  171- . 
Vol.  LIX  —  70 


551  KANSAS, 


Moore  t.  Jordan. 


191;  Owen  t.  Miller,  10  Ohio  St  136;  Thompson  y.  Wilson,  2  Couiu 
291;  MoCarty  v.  Hall,  13  Mo.  480;  Willard  v.  Hammond,  1  Post. 
382;  Shakespeare  t.  Fidelity  Ins.  Co.,  97  Penn.  St  173;  Dial  r. 
tfary,  14  S.  C.  573;  8.  c,  37  Am.  Eep.  737;  Life  Ins.  Co.  ▼. 
Woodworth,  111  IT.  S.  138;  1  Williams  Executors,  426. 

The  courts  however  are  not  entirely  uniform  in  their  holdings 
upon  this  question.  Some  of  the  authorities  hold  that  the  title  to 
these  evidences  of  debt  is  not  only  in  the  domiciliary  administrator, 
but  that  they  are  assets  in  his  hands  instead  of  at  the  domicile  of 
the  debtor.  Bels  v.  Holder,  2  McCrary,  622;  Speed  r.  Kelly,  6^ 
Miss.  47.  The  only  conflict  however  is  in  regard  to  whether  they 
are  assets  at  the  domicile  of  the  intestate  or  at  the  domicile  of  the 
debtor.  No  authority  to  which  our  attention  has  been  called  holda 
that  the  mere  fact  that  the  evidences  of  debt  happen  to  fall  inta 
the  hands  j>f  an  ancillary  administrator,  appointed  at  a  place  other 
than  the  domicile  of  the  intestate  or  of  the  debtor,  vests  the  title 
to  the  debt  in  him.  The  case  mainly  relied  on  by  the  plaintiff  \b 
St.  John  V.  Hodges,  9  Baxt.  334.  In  that  case  the  court  uses  some 
language  tending  to  sustain  the  plaintiff's  theory  that  the  adminis- 
trator in  the  jurisdiction,  where  negotiable  notes  are  left  at  the  time 
of  the  death  of  the  decedent,  has  title  to  them,  although  the  debtor 
resides  elsewhere.  It  appears  however  that  the  notes  were  left  at 
the  domicile  of  the  intestate,  and  they  came  into  the  possession  of 
the  administrator  appointed  in  that  jurisdiction,  and  the  case 
therefore  only  sustains  the  title  of  the  administrator  at  the  domi- 
cile. In  a  later  case  the  same  court,  referring  to  the  decision  in 
St.  John  V.  Hodges^  say  that  the  question  decided  was  that,  ^*  Notes 
are  bona  notabiUa  at  the  domicile  of  the  intestate  when  left  there 
at  the  time  of  his  death,  and  that  administration  taken  out  in 
another  State  where  the  debtor  resides  does  not  draw  thereto  the 
title  or  the  right  to  the  notes  unless  they  actually  come  to  the 
hands  of  such  administrator. "  Ooodlett  v.  Anderson,  7  Lea.  289. 
Stevens  v.  Oaylord,  11  Mass.  267,  is  cited  by  the  plaintiff,  but  it 
does  not  support  her  theory.  It  is  there  stated  that,  ''If  a  for- 
eigner or  a  citizen  of  any  other  of  the  United  States  dies  leaving 
debts  and  effects  in  this  State,  these  can  never  be  collected  by  an 
administrator  appointed  in  the  place  of  his  domicile,  and  we  uni- 
formly grant  administration  to  some  person  here  for  that  purpose. 
This  is  the  rule  of  the  common  law,  and  it  is  adopted  as  we  under- 
stand in  most  of  the  United  States.'' 
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By  the  aathority  of  Wyman  y.  HahUad,  supra^  it  is  settled  that 
neither  the  place  of  payment  of  simple  contract  debts  like  promis- 
sory notes,  nor  the  place  where  they  happen  to  be  found,  is  import- 
ant or  controlling.  It  has  been  decided  that  payment  to  an  admin- 
istrator appointed  in  the  State  in  which  the  intestate  had  his 
domicile  at  the  time  of  his  death  is  good  against  any  administrator 
appointed  elsewhere.  Wilkins  t.  EUett,  9  Wall.  740;  Wyman  t. 
Hahtead,  109  XT.  S.  656.  And  it  has  been  held  in  this  State  that 
in  the  absence  of  any  opposing  administration,  the  courts  in  this 
State,  ex  comitate^  will  recognize  the  title  and  possession  of  personal 
property  in  this  State  in  an  administrator  appointed  in  the  domi* 
cile  of  the  decedent,  aad  that  payment  to  such  an  administrator  of 
a  debt  due  to  the  decedent  will  be  good.  Denny  y.  Faulkner,  22 
Kans.  96.  If  there  are  no  creditors  outside  of  the  domicile  of 
the  intestate,  debtors  of  the  estate  elsewhere  might  make  settle- 
ment with  the  principal  administrator  and  secure  a  full  discharge 
of  the  debt,  but  they  cannot  obtain  a  Yalid  release  from  an  ancil- 
lary administrator  appointed  in  a  jurisdiction  other  than  where  the 
debtor  resides.  The  only  authority  possessed  by  the  plaintiff  waa 
derived  from  the  law  of  Oolorado,  and  her  administration  was  sub- 
sidiary to  the  administration  in  Illinois.  It  does  not  appear  that 
there  were  any  debts  due  from  the  estate  in  Colorado,  but  th» 
extent  of  her  authority  was  to  administer  upon  the  assets  of  the 
estate  locally  situated  there,  and  after  paying  the  creditors  in  that 
jurisdiction,  to  remit  the  residue  to  the  principal  administrator  in 
Illinois.  We  liave  a  statute  permitting  a  foreign  administrator  to 
sue  in  this  State,  but  this  statute  only  remoYes  his  disability  to  sue 
upon,  any  cause  of  action  he  may  have.  It  does  not  enlarge  his 
rights,  nor  confer  upon  him  a  title  to  the  debts  which  he  would  not 
otherwise  own.  As  we  have  seen,  the  notes  were  not  bona  notabilia 
in  Colorado,  and  the  plaintiff,  being  an  ancillary  administratrix, 
cannot  be  allowed  to  draw  into  her  jurisdiction  debts  due  the  estate 
from  persons  outside  of  Colorado,  and  if  there  are  creditors  in  that 
State  they  must  share  with  others  in  the  residue  remitted  to  the  ad- 
ministrator  at  the  domicile.  3Redf.  Wills,  28;  BaldwMs  Appeal, 
81  Penn.  St.  441.  Under  our  statute  an  administrator  of  this  estate 
may  be  appointed  in  Kansas  who  can  maintain  an  action  to  recover 
rny  debts  due  to  the  estate  from  persons  resident  here,  and  After 
the  local  creditors  are  paid,  if  any  exist,  the  surplus,  if  any,  should 
be  paid  to  the  administrator  in  Illinois.     Gen.  Stat.,  ch.  37,  §  174. 
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Bat  in  no  yiew  of  the  case  has  the  plaintiff  ander  her  appointment 
Any  authority  to  maintain  this  action. 

Some  other  questions  were  raised  and  discussed  by  the  plaintiff 
in  error,  but  in  Yiew  of  the  conclusion  that  we  have  reached,  it  is 
not  necessary  to  consider  them.  The  judgment  of  the  District  Court 
must  be  affirmed. 

All  the  justices  concurring.  Judgmeni  affirmed. 


State  t.  Walker. 

(86  Kans.nr.) 
Marrioffe  —  vaUdUp  —  BUUuiorif  requir§m&ni$ — mUd&metmar, 

The  matoal  present  assent  to  immediate  marriage  by  penona  capable  of  aa- 
Buming  that  relation  is  saffident  to  oonstitate  marriage  at  common  law,  bat 
in  Kansas  the  legislatare  has  fall  power,  not  to  prohibit,  bat  to  prescribe 
reasonable  regalations  relating  to  marriage,  and  prescribe  penalties  against 
those  who  solemnize  or  contract  marriage  contrary  to  statatory  command. 

Panishment  may  be  inflicted  apon  those  who  enter  the  marriage  relation  in 
disregard  of  the  prescribed  statutory  reqairements,  withoat  rendering  the 
marriage  itself  void. 

Under  section  13  of  the  marriage  act,  all  persons  who  enter  the  marriage  rela- 
tion and  live  together  as  man  and  wife,  wiihoat  complying  with  the  condi- 
tions and  regalations  of  the  act,  are  gailty  of  a  misdemeanor,  and  sabject  to 
the  panishment  imposed  by  that  section. 

CONVICTION  of  violation  of  marriage  law.  The  opinion  states 
the  facts. 

Conviction  of  E.  C.  Walker  and  Lillian  Harman  for  a  yiolation 
of  section  12  of  the  marriage  act,  which  is  as  follows: 

*'  That  any  person  living  together  as  man  and  wife  within  this 
State,  withoat  being  married,  shall  be  guilty  of  a  misdemeanor, 
sxkA  on  conviction  thereof  shall  be  fined  in  a  sum  not  less  than  five 
hundred  nor  more  than  one  thousand  dollars,  or  be  imprisoned  in 
the  county  jail  not  less  than  thirty  days  nor  more-  than  three 
months."     Comp.  Laws  of  1879,  chap.  61,  §  12. 

At  the  trial.  Moses  Harman,  the  father  of  Lillian  Harman,  tes- 
tified that  on  September  19,  1886,  his  daughter  Lillian  and  £. 
C.  Walker  entered  into  what  he  called  an  ''autonomistic  mar- 
riage "  at  his  home,  in  the  presence  of  himself  and  two  other  per- 
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86n8.  On  that  occasion  a  statement  concerning  the  compact  or 
union  about  to  be  entered  into  was  read  by  the  witness;  then  fol* 
lowed  a  statement  made  by  E.  0.  Walker^  which  was  responded  t6 
by  Lillian  Harman,  and  the  ceremony  was  terminated  by  another 
short  statement  from  the  witness.  Those  statements  were  published 
in  the  Lucifer ^  a  newspaper  edited  by  the  witness^  and  the  account 
there  given  was  read  in  eyidence,  and  is  as  follows: 

''  AlTTONOMISTIO   MaBSIAOB  PbaCTIOALIZVDa 

'^  While  distinctly  denying  the  right  of  any  citizen  or  citizens^ 
whether  minority  or  majority,  to  inquire  into  our  private  affairs, 
or  to  dictate  to  us  as  to  the  manner  in  which  we  shall  discharge 
our  private  duties  and  obligations  to  each  other^  we  wish  it  under- 
stood that  we  are  not  afraid  nor  ashamed  to  let  the  world  know  the 
nature  of  the  civil  compact  entered  into  between  Lillian  Harman 
and  Edwin  C.  Walker,  at  the  home  of  the  senior  editor  of  Lucifer^ 
on  Sunday,  the  19th  of  September,  1886,  of  the  common  calendar. 
As  our  answer  then  to  the  many  questions  in  regard  thereto,  w& 
have  reproduced,  as  near  as  possible,  the  aforesaid  proceedings. 

'OI.  Harman,  father  of  Lillian  Harman,  one  of  the  parties  to 
this  agreement  or  compact,  read  the  following  as  a  general  state- 
ment of  principles  in  regard  to  marriage:  '  Marriage  —  by  which 
term  we  mean  the  various  attractions,  sentiments,  arrangements- 
and  interests,  psychical,  social,  material,  involved  in  the  sex-rela- 
tions of  men  and  women  —  is,  or  should  be,  distinctively  a  personal 
matter,  a  strictly  private  affair.  There  are  or  should  be  but  twO' 
parties  to  this  arrangement  or  compact— a  man  and  a  woman  ;  or 
perhaps  we  should  say  a  woman  and  a  man,  since  the  interests,  the 
fate  of  woman  is  involved,  for  weal  or  woe,  in  marriage,  to  a  far 
greater  extent  than  is  the  fate  or  interests  of  man.  Some  one  haa 
said^  'Marriage  is  for  man  only  an  episode,  while  for  woman  it  is 
the  epic  of  her  life.'  Hence  it  would  seem  right  and  proper,  that 
m  all  arrangements  pertainiog  to  marriage,  woman  should  have  the 
first  voice  or  control.  Marriage  looks  to  maternity,  motherhood,  as 
its  most  important  result  or  outcome,  and  as  Dame  Nature  haa 
placed  the  burden  of  maternity  upon  woman,  it  would  seem  that 
marriage  should  be  emphaticallv  and  distinctively  woman's  work, 
woman's  institution. 

*' '  It  need  not  be  said  that  this  is  not  the  common,  the  popular, 
and  especially  the  legal  view  of  marriage.     The  very  etymology 
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itself  of  the  word  tells  a  Tory  different  story.  Marriage  is  deriyed 
from  the  Frenoh  word  mari,  meaning  the  '  husband/  and  never 
^id  the  etymology  of  a  word  more  truly  indicate  its  popular  and 
legal  meaning  than  does  the  etymology  of  this  one.  Marriage,  aa 
-enforced  in  so-called  Christian  lands,  as  well  as  in  most  heathen 
•countries,  is  preeminently  man's  affair,  man's  institution.  Its 
origin  (mythologic  origin)  declares  that  woman  was  made  for  man, 
not  man  for  woman,  not  each  for  the  other.  History  shows  that 
man  has  ruled  over  woman  as  mythology  declares  he  should  do, 
4uid  the  marriage  laws  themselyes  show  that  they  were  made  by 
man  for  man's  benefit,  not  for  woman's.  Marriage  means  or  re- 
sults in  the  family  as  an  institution,  and  the  laws  and  customs  per- 
taining thereto  make  man  the  head  and  autocrat  of  the  family. 
When  a  woman  marries  she  merges  her  individuality  as  a  legal  per- 
son into  that  of  her  husband,  even  to  the  surrender  of  her  name, 
just  as  chattel  slaves  were  required  to  take  the  name  of  their 
master. 

'^  'Against  all  such  invasive  laws  and  unjust  discrimination,  we, 
.as  autonomists,  hereby  most  solemnly  protest.  We  most  distinctly 
.and  positively  reject,  repudiate  and  abjure  all  such  laws  and  regula- 
tions, and  if  we  ever  have  acknowledged  allegiance  to  these  statute 
laws  regulating  marriage,  we  hereby  renounce  and  disclaim  all  such 
4illegiance. 

*^ '  To  particularize  and  recapitulate:  Marriage,  being  a  strictly 
personal  matter,  we  deny  the  right  of  society,  in  the  form  of  church 
s,nd  State,  to  regulate  it,  or  interfere  with  the  individual  man  and 
woman  in  this  relation.  All  such  interference,  from  our  stand- 
point, is  regarded  as  an  impertinence,  and  worse  than  an  imperti- 
nence. To  acknowledge  the  right  of  the  State  to  dictate  to  us  in 
these  matters  is  to  acknowledge  ourselves  the  children  or  minor 
wards  of  the  State,  not  capable  of  transacting  our  own  business. 
We  therefore  most  solemnly  and  earnestly  repudiate,  abjure  and 
reject  the  authority,  the  rites  and  ceremonies  of  church  and  State 
in  marriage,  as  wc  reject  the  mummeries  of  the  church  in  the  cere- 
mony called  baptism  and  at  the  bedside  of  the  dying.  The  priest, 
or  other  State  official,  can  no  more  prepare  the  contracting  parties 
for  the  duties  of  marriage  than  he  can  prepare  the  dying  for  life  in 
iinother  world.  In  either  case  the  preparation  must  be  the  work 
of  the  parties  immediately  concerned.  We  regard  all  such  attempts 
At  regulation  on  the  part  of  church  and  State  as  not  only  an  imper- 
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tinence,  not  only  wrong  in  principle,  bat  disastrons  to  the  last 
degree  in  practice.  Here,  aa  everywhere  else  in  the  realm  of  per- 
gonal rights  and  reciprocal  duties,  we  regard  intelligent  choice — 
untrammelled  yoluntaryism — coupled  with  responsibility  to  nata- 
ral  law  for  our  acts,  as  the  true  and  only  basis  of  morality. 

'"As  a  matter  of  principle  we  are  opposed  to  the  making  of  prom- 
ises on  occasions  like  this.  The  promise  to  '  love  and  honor '  may 
become  quite  impossible  of  ful61menty  and  that  from  no  fault  of 
the  party  making  such  promise.  The  promise  to  '  love,  honor  and 
obey  so  long  as  both  shall  live/  commonly  exacted  of  woman,  we 
regard  as  a  highly  immoral  promise.  It  makes  woman  the  inferior, 
the  vassal  of  her  husband,  and  when  from  any  cause  love  ceases  to 
•exist  between  the  parties  this  promise  binds  her  to  do  an  immoral 
act,  viz. :  It  binds  her  to  prostitute  her  sex-hood  at  the  command 
•of  an  unloving  and  unlovable  husband. 

''  'For  these  and  other  reasons  that  will  readily  suggest  them- 
selves, we,  as  autonomists,  prefer  not  to  make  any  promises  of  the 
kind  usually  made  as  part  of  marriage  ceremonies.'' 

E.  C.  Walker,  as  one  of  the  contracting  parties,  made  the  follow- 
ing statement:  ''  This  is  a  time  for  clear,  frank  statement.  While 
regarding  all  public  marital  ceremonies  as  essentially  and  ineradi- 
•cably  indelicate,  a  pandering  to  the  morbid,  vicious  and  meddle- 
some element  in  human  nature,  I  consider  this  form  least  objec- 
tionable; I  abdicate  in  advance  all  the  so-called  '  marital  rights ' 
with  which  this  public  acknowledgment  of  our  relationship  may 
invest  me.  Lillian  is,  and  will  continue  to  be,  as  free  to  repulse  any 
and  all  advances  of  mine  as  she  has  been  heretofore.  In  joining 
with  me  in  this  love  and  labor  union,  she  has  not  alienated  a  single 
natural  right.  She  remains  sovereign  of  herself,  as  I  of  myself, 
imd  we  severally  and  together  repudiate  all  powers  legally  conferred 
upon  husbands  and  wives.  In  legal  marriage,  woman  surrenders 
herself  to  the  law  and  to  her  husband,  and  becomes  a  vassal.  Here, 
it  is  different;  Lillian  is  now  made  free. 

''In  brief,  and  in  addition:  I  cheerfully  and  distinctly  recognize 
this  woman's  right  to  the  control  of  her  own  person,  her  right  and 
-duty  to  retain  her  own  name^  her  right  to  the  possession  of  all 
property  inherited,  earned  or  otherwise  justly  gained  by  her,  her 
•equality  with  me  in  this  copartnership,  my  responsibility  to  her  as 
regards  the  care  of  offspring,  if  any,  and  her  paramount  right  to 
ihe  custody  thereof,  should  any  unfortunate  fate  dissolve  this  union. 


560  KANSAS, 


State  ▼.  Walker. 


And  now,  friends,  a  few  words  especially  to  you:  This  wholly  pri* 
vate  compact  is  here  announced,  not  because  I  recognize  that  you, 
or  society  at  lisurge,  or  the  State,  haye  any  right  to  inquire  into  or 
determine  bur  relations  to  each  other,  but  simply  as  a  guarantee  to 
Lillian  of  my  good  faith  toward  her.  And  to  this  I  pledge  my 
honor." 

Lillian  Harman  then  responded  as  follows:  ''  I  do  not  care  to 
say  much;  actions  speak  more  clearly  than  words,  often.  I  enter 
into  this  union  with  Mr.  Walker  of  my  own  free  will  and  choice, 
and  I  agree  with  the  views  of  my  father  and  of  Mr.  Walker  as  just 
expressed.  I  make  no  promises  that  it  may  become  impossible  or 
immoral  for  me  to  fulfill,  but  retain  the  right  to  act  always  as  my 
conscience  and  best  judgment  shall  dictate.  I  retain  also  my  full 
maiden  name,  as  I  am  sure  it  is  my  duty  to  do.  With  this  under- 
standing I  give  to  him  my  hand  in  token  of  my  trust  in  him  and 
of  the  fidelity  to  truth  and  honor  of  my  intention  toward  him." 

Then  M.  Harman  said:  ''As  the  father  and  natural  guardian  of 
Lillian  Harman,  I  hereby  give  my  consent  to  this  union.  I  do  not 
'  give  away  the  bride,'  as  I  wish  her  to  be  always  the  owner  of  her 
person,  and  to  be  free  always  to  act  according  to  her  truest  and 
purest  impulses,  and  as  her  highest  judgment  may  dictate.^ 

It  was  expressly  admitted  that  no  license  for  the  marriage  of  the 
defendants  had  been  obtained,  and  that  no  marriage  ceremony  wae 
performed  by  any  judge,  justice  of  the  peace  or  licensed  preacher 
of  the  gospel,  and  that  neither  of  the  defendants  belonged  to  the 
Society  of  Friends  or  Quakers.  The  proceedings  mentioned  were 
followed  by  the  matrimonial  cohabitation  of  the  defendants. 


9:  C.  Clemens  and  David  Overmyery  for  appellants. 

TT.  F,  Oiluly,  county  attorney,  and  S:  B,  Bradford^  attorney* 
general,  for  State. 

JoHNSTOK,  J.  The  questions  to  be  determined  upon  this  appeal 
arise  upon  an  instruction  given  to  the  jury  upon  the  trial,  in  which 
it  was  said  that  ''  If  the  defendants,  at  the  time  alleged  in  the  infor- 
mation and  in  this  State,  agreed  to  live  together  as  husband  and 
wife,  without  having  a  license  to  be  married,  and  without  having 
a  marriage  solemnized  by  a  judge,  justice  of  the  peace  or  licensed 
minister  of  the  gospel,  and  in  pursuance  of  such  agreement  lived 
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together  iii  this  county,  they  would  be  guilty  of  the  offense  charged 
in  the  information/' 

The  instruction  is  founded  upon  the  Marriage  Act,  and  the  mani- 
fest  theory  of  the  court  is  that  the  law  of  Kansas  has  provided 
rules  regulating  the  marriage  contract,  and  has  prescribed  a  pen- 
alty or  punishment  for  those  who  live  together  as  man  and  wife 
without  observing  its  requirements.  In  behalf  of  the  appellants  it 
is  urged  that  what  was  said  and  done  by  them  was  sulficient  to  con- 
stitute marriage  at  common  law.  It  is  claimed  that  the  formalities 
prescribed  by  statute  are  not  essential  to  the  validity  of  the  mar- 
riage, and  that  as  the  contract  of  marriage  between  the  defendants 
was  not  void,  they  are  not  punishable  for  failing  to  observe  the 
statutory  requirements  in  entering  into  the  marriage  contract,  and 
that  therefore  the  instruction  given  is  erroneous.  The  correctness 
of  the  instruction  depends  upon  the  proper  interpretation  of  the 
Marriage  Act.  The  first  section  of  the  act  provides  that  a  marriage 
contract  shall  be  considered  in  law  as  a  civil  contract,  to  which  the 
consent  of  the  parties  is  essential,  and  that  the  ceremony  may  be 
regarded  either  as  a  civil  ceremony  or  as  a  religious  sacrament,  but 
it  provides  that  ''the  marriage  relation  shall  only  be  entered  into, 
maintained  or  abrogated  as  provided  by  law."  The  second  section 
provides  that  certain  degrees  of  consanguinity  shall  be  an  impedi- 
ment to  marriage,  and  all  marriages  within  the  forbidden  degrees 
of  consanguinity  are  declared  to  be  incestuous  and  void.  The  third 
section  declares  that  all  persons  who  contract,  license  or  solemnize 
an  incestuous  marriage  shall  be  guilty  of  a  misdemeanor  and  subject 
to  fine  and  imprisonment.  The  fourth  section  declares  a  penalty 
against  any  person  who  shall  join  others  in  marriage  before  a 
license  has  been  issued  by  the  probate  judge.  The  fifth  section 
provides  that  the  probate  judge  shall  issue  a  license  to  all  persons 
legally  entitled  to  the  same  upon  application,  and  prescribes  the 
form  of  the  license.  In  the  sixth  section  the  probate  g'udge  is  re- 
quired to  make  a  record  of  the  licenses  issued  by  him,  as  well  as 
of  the  return  indorsed  upon  the  license  by  the  person  performing 
the  marriage  ceremony,  and  states  the  fee  to  which  he  is  entitled. 
The  seventh  section  visits  a  penalty  upon  the  probate  judge  who 
refuses  or  neglects  to  issue  a  license  to  a  person  legally  entitled 
thereto,  when  application  is  made,  or  who  neglects  to  make  a  record 
of  the  license  issued,  or  the  return  indorsed  thereon.     The  eighth 

section  empowers  the  probate  judge  to  administer  oaths  and  ex- 
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amine  witnesses  with  reference  to  the  right  of  persons  who  appjj 
to  him  for  license  to  assume  the  marriage  relation,  and  also  pre- 
scribes a  penalty  for  issuing  a  license  to  persons  not  legally  entitled 
thereto.  The  ninth  section  provides  that  marriages  contracted 
outside  of  this  tState,  and  which  are  valid  when  contracted,  shall 
be  deemed  valid  in  this  State.  The  tenth  section  provides  that 
every  judge,  justice  of  the  peace  or  licensed  preacher  of  the  gospel 
may  perform  the  marriage  ceremony  in  this  State,  and  shall  certify 
on  the  back  of  the  license  the  fact  of  the  marriage  and  the  date 
thereof,  and  cause  the  license  to  be  returned  to  the  probate  judge 
within  thirty  days.  To  that  section  is  added  a  proviso  that  mar- 
riages  solemnized  among  the  Society  of  Friends  or  Quakers  in  ac- 
cordance with  their  forms  and  usage  shall  be  good  and  valid,  and 
shall  not  be  affected  by  the  provisions  of  the  marriage  act.  The 
eleventh  section  provides  that  the  books  of  record  of  marriage 
licenses,  and  the  entries  therein  certified  to  by  the  probate  judge, 
under  his  official  seal,  shall  be  evidence  in  all  courts.  The  twelfth 
section,  and  the  one  under  which  this  prosecution  is  brought,  pro- 
vides that  '^  any  persons  living  together  as  man  and  wife  within 
this  State,  without  being  married,  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  And  the  thirteenth  section  provides  that  all  rec- 
ords heretofore  kept  relating  to  marriages  shall  be  delivered  to  the 
probate  judge  in  the  county  within  thirty  days  after  the  taking 
effect  of  the  act. 

It  is  palpable  that  the  leading  idea  and  purpose  of  this  act  is  to 
compel  publicity,  and  to  require  a  record  to  be  made  of  the  mar- 
riages contracted  in  Kansas.  By  the  terms  of  the  act,  marriage  is 
declared  to  be  a  civil  contract,  the  essential  feature  of  which  is  the 
consent  of  the  parties.  No  particular  ceremony  or  form  of  solemni- 
zation is  prescribed  or  required.  The  settled  doctrine  of  the  law,  to 
be  applied  in  a  case  where  the  validity  of  a  marriage  is  drawn  in 
question,  is  that  in  the  absence  of  all  civil  or  statutory  regulations, 
the  mutual  present  assent  to  immediate  marriage  by  persons  capa- 
ble of  assuming  that  relation  is  sufficient  without  any  formal  sol- 
emnization. Such  a  contract  constitutes  a  marriage  at  common 
law,  and  its  validity  will  be  sustained  unless  some  statute  expressly 
declares  it  to  be  void.  MeUter  v.  Moore,  96  U.  S.  76;  1  Bish.  Mar. 
&  Div.,  §§  279,  280,  283  ei  seq.,  and  numerous  cases  there  cited. 
It  may  also  be  conceded  to  be  well  established  that  marriage,  being 
a  natural  right  and  existing  before  the  statutes,  is  favored  by  the 
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law,  and  that  all  statutory  regalatione,  if  the  language  will  per- 
mit, are  to  be  construed  as  merely  directory.  '^  The  doctrine  has 
become  established  in  authority  that  a  marriage  good  at  the  com- 
mon law  is  good  notwithstanding  the  existence  of  any  statute  on 
the  subject  unless  the  statute  contains  express  words  of  nullity." 
1  Bish.  Mar.  &  Diy.,  §  283.  It  is  also  true  that  according  to  the 
terms  of  the  Marriage  Act,  the  only  marriage  contracts  declared  to 
be  Yoid  are  those  entered  into  between  persons  closely  allied  in 
blood,  which  are  everywhere  prohibited.  No  such  relationship 
existed  between  the  defendants,  nor  is  it  shown  that  there  was  any 
impediment  to  their  marriage.  The  penalties,  inflicted  by  other 
proTisions  of  the  statute  upon  officers  and  those  who  fail  to  observe 
the  required  formalities,  do  not  necessarily  render  a  consensual 
marriage  void,  but  this  does  not  meet  the  charge  against  the 
defendants,  nor  render  erroneous  the  instruction  of  the  court.  If 
the  question  involyed  in  the  case  was  whether  the  marriage  was 
void  or  voidable,  or  if  the  legitimacy  of  children  were  in  question, 
the  argument  of  the  defendants  would  be  more  applicable;  and  yet 
we  are  not  prepared  to  say  that  the  contract  between  the  defend- 
ants is  a  common-law  marriage.  The  question  actually  presented 
is,  whether  the  legislature  intended  to  inflict  punishment  on  those 
who  entered  the  marriage  relation  without  observing  the  statutory 
regulations.  The  legislature  has  full  power,  not  to  prohibit,  but 
to  prescribe  reasonable  regulations  relating  to  marriage,  and  a  pro- 
vision making  it  an  offense  and  punishing  those  who  solemnize  or 
contract  marriage  contrary  to  statutory  command  is  within  legisla- 
tive authority.  Punishment  may  be  inflicted  on  those  who  enter 
the  marriage  relation  in  disregard  of  the  prescribed  statutory  condi- 
tions without  rendering  the  marriage  itself  void.  In  Teter  v.  Teter^ 
101  Ind.  1*29;  s.  c,  51  Am.  Rep.  742,  the  Supreme  Court  of  Indi- 
ana, while  holding  that  ceremonial  rites  are  not  indispensable,  and 
that  the  intention  to  assume  the  relation  of  husband  and  wife» 
attended  by  pure  and  just  motives,  and  accompanied  by  an  open 
acknowledgment  of  that  relation  is  sufficient  to  constitute  marriage, 
stated  that  '^  persons  may  be  punished  for  not  obtaining  licenses  to 
marry,  or  for  not  taking  steps  to  secure  a  proper  record  of  the 
marriage,  but  there  may  nevertheless  be  a  valid  marriage." 

Mr.  Bishop  says,  that  ^Hhis  rule  seems  not  to  be  peculiar  to  the 
common  law.  It  exists  also  in  Sicily,  so  in  Scotland,  where  marri- 
ages contrary  to  the  forms  established  by  law  are  very  frequent,  and 
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no  question  remains  as  to  their  yalidity,  the  law  imposes  severe 
penalties  upon  the  parties,  the  celebrator  and  the  witnesses."  1 
Bish.  Mar.  &  Div.,  §  287. 

This  in  our  opinion  is  the  legislatiye  purpose  and  expression  in 
enacting  section  twelve  of  the  Marriage  Act.  The  provision  impos- 
ing a  penalty  upon  those  who  live  together  as  man  and  wife  without 
beiug  married  is  u  part  of  the  Marriage  Act,  wherein  it  is  provided 
how  marriage  contracts  may  be  entered  into  and  solemnized.  In 
the  first  section  of  the  act  it  is  provided  that  the  marriage  relation 
shall  only  be  entered  into  in  the  manner  provided  by  law.  It  pro- 
ceeds to  state  what  the  manner  is,  and  then  prescribes  penalties 
that  are  to  be  visited  on  all  who  disregard  the  rules  laid  down. 

It  is  to  be  observed  that  the  law  relating  to  marriage  was  changed 
in  1867,  at  which  time  the  words  were  added  to  the  first  section 
that  *'  The  marriage  relation  shall  only  be  entered  into,  maintained, 
or  abrogated,  as  provided  by  law."  At  the  same  time,  the  twelfth 
section  was  added,  providing  the  punishment  which  the  defendants 
are  now  seeking  to  escape.  These  changes  were  not  idly  made,  but 
were  manifestly  intended  to  compel  the  c6mpliance  with  the  form- 
alities and  conditions  prescribed.  It  is  evident  from  the  penalties 
imposed,  that  the  legislature  deemed  the  enforcement  of  the  stat- 
utory regulations  as  important  and  beneficial,  not  only  to  the  par- 
ties contracting  marriage,  but  to  society  at  large  as  well.  The 
probate  judge  is  to  be  punished  if  he  issues  a  license  to  those  not 
entitled  to  one.  Magistrates  and  ministers  of  the  gospel  are  for- 
bidden under  heavy  penalties  to  marry  persons  before  a  license  has 
been  obtained,  and  the  probate  judge  is  declared  guilty  of  an 
offense  if  he  fails  to  pro|)erly  record  the  license  and  the  return 
thereon.  By  these  and  other  penalties  the  legislature  undertook 
to  prevent  the  officers  and  ministers  from  authorizing  or  solem- 
nizing marriages  where  the  conditions  and  formalities  of  the  statute 
have  not  been  observed.  The  same  idea  is  further  carried  out  in 
the  twelfth  section,  by  visiting  a  punishment  upon  the  parties 
themselves  for  failing  to  conform  to  the  rules  prescribed.  The 
legislature  directs  how  parties  may  be  married,  and  then  declares  a 
punishment  against  them  for  living  together  as  man  and  wife  with- 
out being  married,  as  the  law  provides.  It  is  true  that  the  penalty 
is  directed  against  those  who  live  together  as  man  and  wife  ''  with- 
out being  married."  These  words,  we  think,  refer  to  those  who 
assume  the  marriage  relation  without  being  married  in  the  manner 
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and  upon  the  conditions  m  accordance  witb  which  the  legislature 
has  declared  marriage  should  be  contracted.  Wlien  persons  who 
are  permitted  to  marry  **  live  together  as  man  and  wife,''  it  may  be 
taken  as  an  expression  of  consent,  and  consent  under  the  circum- 
stances is  sufficient,  as  we  have  seen,  to  constitute  a  marriage  at 
common  law.  It  was  certainly  not  intended  that  persons  guilty  of 
bigamy  or  adultery,  nor  persons  who  intermarry  or  cohabit  with 
each  other  that  are  within  the  forbidden  degrees  of  consanguinity, 
nor  yet  that  a  man  or  woman  (one  or  both  of  whom  are  married) 
who  shall  abide  or  cohabit  with  each  other,  should  be  prosecuted 
and  punished  under  this  provision,  as  those  offenses  are  defined  and 
the  punishment  declared  in  the  Crimes  Act.  Gen.  Stat.,  chap.  31, 
art.  7.  Under  that  act  seyere  punishment  is  measured  out  to  those 
who  marry  or  live  together  as  man  and  wife  where  there  is  a  legal 
impediment  to  their  marriage.  For  these  offenses  there  is  a  maxi- 
mum punishment  prescribed  of  from  five  to  seven  years'  imprison- 
ment, while  a  conviction  under  the  provision  of  the  Marriage  Act, 
which  we  are  considering,  subjects  the  parties  to  a  mere  fine,  or  to 
imprisonment  in  the  county  jail  not  more  than  three  months. 

The  exception  made  by  the  statute  in  regard  to  marriages  sol- 
emnized among  the  Society  of  Friends  or  Quakers  lends  support  to 
the  view  which  we  have  taken.  Marriage  with  them  is  based  on 
consent  publicly  declared  in  one  of  their  meetings,  and  has  all  the 
elements  necessary  to  make  it  good  at  common  law.  According  to 
the  defendant's  theory,  they  would  not  be  liable  to  the  penalty 
written  in  section  twelve,  because  marriage  celebrated  in  accord- 
ance with  their  usage  is  valid  at  common  law.  But  to  relieve  them 
from  complying  with  the  formalities  of  the  statute,  and  to  exempt 
them  from  the  penalty  provided,  the  legislature  deemed  it  neces- 
sary to  except  their  informal  marriages  from  the  operation  of  the 
act. 

The  argument  made,  that  to  require  an  observance  of  the  statu- 
tory regulations  trenches  upon  the  liberty  of  conscience  guaranteed 
by  the  Constitution,  is  not  sound.  Although  marriage  is  generally 
solemnized  with  some  religious  ceremony,  it  is  not  under  the  con- 
trol of  ecclesiastical  or  religious  authority.  No  religious  rite  or 
ceremony  is  prescribed.  The  intervention  of  a  preacher  or  priest 
is  not  essential,  and  no  religious  qualification  is  required.  So  care- 
ful was  the  legislature  to  guard  against  any  such  invasion,  that  no 
pariicuhir  form  of  ceremony  is  prescribed,  and  in  the  first  section 
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of  the  act  it  is  declared  that  the  ceremony  may  be  regarded  eith6r 
as  a  civil  ceremony  or  as  a  religious  sacrament.  The  regulations 
prescribed  are  neither  burdensome  nor  unreasonable.  These  par- 
ties may  go  before  a  probate  judge  and  obtain  a  license  for  a  nom- 
inal fee,  and  there,  in  his  presence,  and  without  further  rite  or 
ceremony,  perfect  the  marriage  by  declaring  that  they  take  each 
other  for  man  and  wife.  The  so-called  **  mummeries  of  the  church,'^ 
against  which  the  defendants  so  strenuously  object  and  protest, 
may  be  wholly  omitted,  and  they  may  be  married  in  as  plain  and 
matter-of-fact  manner  and  with  as  short  and  simple  a  ceremony  as 
can  be  desired,  by  a  justice  of  the  peace  or  other  magistrate.  It 
cannot  be  doubted  that  the  purpose  of  the  statutory  regulations  is 
wise  and  salutary.  They  give  publicity  to  a  contract  which  is  of 
deep  concern  to  the  public,  discourage  deception  and  seduction, 
prevent  illicit  intercourse  under  the  guise  of  matrimony,  relieve 
from  doubt  the  status  of  parties  who  live  together  as  man  and  wife, 
and  the  record  required  to  be  made  furnishes  evidence  of  the  status 
and  legitimacy  of  their  offspring.  In  the  accomplishment  of  this 
purpose  it  was  just  as  necessary  to  provide  a  penalty  against  parties 
who  contract  marriage  in  disregard  of  the  rules  prescribed,  as 
against  officers  and  ministers,  who  only  perform  a  minor  part  in  the 
proceedings,  and  we  have  no  doubt  that  this  was  the  legislative 
intention  in  the  enactment  of  section  twelve  of  the  Marriage  Act 
We  see  no  reason  to  declare  the  act  invalid,  and  finding  no  error  in 
the  record,  we  must  affirm  the  judgment  of  the  District  Court. 

Judgment  affirmed. 

HoRTON,  C.  J.  (concurring).  Upon  the  record  as  presented  to 
us,  the  question,  in  my  opinion,  for  consideration  is,  not  whether 
Edwin  C.  Walker  and  Lillian  Harman  are  married,  but  whether  in 
marrying,  or  rather  in  living  together  as  man  and  wife,  they  have 
observed  the  statutory  requirements.  The  language  of  the  statute 
is:  ''The  marriage  relation  shall  only  be  entered  into,  maintained 
or  abrogated  as  provided  by  law,"  and  '*  Any  persons  living  to- 
gether as  man  and  wife  within  this  Stsite,  without  being  married, 
shall  be  deemed  guilty  of  a  misdemeanor."  Comp.  Laws  of  1879, 
chap.  61,  §  12.  My  construction  of  these  provisions  is  that  a  cere- 
monial marriage  must  be  celebrated  in  conformity  therewith,  and 
that  any  persons  living  together  as  man  and  wife,  without  being 
married  according  to  these  directions,  are  liable  to  the  penalty 
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thereol  I  do  not  say,  nor  do  I  intend  to  intimate,  that  a  **  con- 
sensual marriage''  is  not  valid,  but  the  legislature  has  the  right  to 
require  parties  assuming  the  marriage  relation  to  have  the  marriage 
entered  into  publicly  and  a  record  made  of  the  same.  This,  I 
think,  is  the  purpose  of  the  statutory  regulations. 

Whatever  commands  the  State  may  give  respecting  a  formal  mar- 
riage, the  courts  usually  hold  a  marriage  at  common  law  to  be  good, 
notwithstanding  the  statute,  unless  it  contains  express  words  of 
nullity;  yet  persons  who  marry  without  conforming  to  the  statu- 
tory regulations  may  be  punished,  although  the  marriage  itself  be 
valid.  The  consequences  of  marriage  as  to  conjugal  rights  and  the 
rights  of  heirs  are  so  momentous  that  the  interests  of  society  may 
properly  require  a  witness  to  the  marriage,  and  a  record  of  its  ac- 
knowledgment; thus  much  is  required  in  the  acknowledgment  and 
registration  of  an  ordinary  conveyance  of  real  estate.  It  there  be 
no  registration,  no  officiator,  and  no  eye-witness  of  the  marriage, 
the  woman  is  placed  at  the  mercy  of  the  man,  who  may  deny  the 
''consensual  relation  "  and  repudiate  her,  and  on  the  other  hand  a 
man  may  be  blackmailed  by  an  adventuress,  who  may  declare  there 
was  a  ''consensual  marriage '^  when  there  was  none;  therefore  the 
statute  requiring  the  registration  and  acknowledgment  of  marriage 
is  for  the  benefit  of  the  parties  as  well  as  their  heirs.  No  man 
who  desires  in  good  faith  to  make  a  woman  his  wife  will  object  to 
obtaining  a  marriage  license,  going  before  some  person  authorized 
to  perform  the  marriage  ceremony,  and  acknowledging  the  mar> 
riage.  The  fees  for  a  marriage  license  and  its  return  are  only  $2. 
The  acknowledgment  of  the  marriage  relation  may  be  made  for  a 
trifling  sum  unless  the  parties  voluntarily  donate  a  liberal  fee. 

Ad  a  rule  I  do  not  think  that  any  woman,  who  has  reached  the 
years  of  discretion  and  has  a  full  appreciation  of  the  marriage  re- 
lation,' will  demur  when  it  is  proposed  to  clothe  her  matrimonial 
association  with  the  forms  of  law.  If  the  man  objects  to  having 
his  marriage  public,  he  tacitly  admits  that  he  intends  to  cheat  her 
whom  he  has  privately  promised  to  make  his  wife.  It  is  only  just 
that  the  acknowledgment  and  registration  of  the  marriage  relation 
should  not  be  left  to  the  whim  and  caprice  of  the  parties  because 
no  transaction  in  the  life  of  a  man  or  a  woman  is  more  important 
or  fraught  with  more  significant  consequences,  and  society  is  su- 
premely interested  in  having  a  mamage  entered  into  publicly  and 
to  have  a  record  thereof. 
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But  counsel  claim  that  Edvrin  0.  Walker  and  Lillian  Harman 
should  not  be  imprisoned  on  account  of  their  non-obserTance  of  the 
statutory  provisions  regarding  marriage,  upon  the  ground  that  the 
statute  *^  is  an  interference  with  their  conscience "  and  therefore 
unconstitutional.  Bill  of  Rights,  §  7.  The  assertion  that  the  ac- 
knowledgment and  registration  of  a  marriage  conflicts  with  anj 
right  of  conscience  is  wholly  without  foundation.  The  provisions 
of  the  act  relating  to  marriage  no  more  infringe  the  State  Oonsti- 
tution  than  does  the  law  regulating  the  acknowledgment  and  reg- 
istration of  real  estate  conveyances,  chattel  mortgages,  etc. ;  in  fact 
but  little  more  ceremony  is  required  for  the  one  than  for  the  other. 
The  statute  does  not  demand  that  the  marriage  ceremony  shall  be 
regarded  as  a  religious  sacrament ;  no  recognition  of  the  pope,  or 
the  church  of  Some,  or  any  minister,  priest,  church,  religion  or 
superstition  is  required  ;  no  intervention  of  a  person  in  ^*  holy  or- 
ders "  is  requisite.  The  marriage  does  not  have  to  be  celebrated  in 
any  church,  chapel,  or  other  religious  or  public  edifice.  A  probate 
judge  or  a  justice  of  the  peace  may  solemnize  the  marriage,  and 
this  may  be  done  at  the  home  of  the  parties,  in  the  office  of  the 
official,  or  any  other  place  the  parties  may  select.  The  ceremony, 
if  the  parties  so  desire,  may  consist  in  the  simple  presentation  to 
the  official  of  the  marriage  license  and  a  request  that  he  take  cog- 
nizance of  the  mutual  engagement  of  the  parties  to  assume  the 
marriage  relation.  No  special  form  or  solemnization  is  prescribed 
or  demanded. 

Instead  of  permitting  the  man,  as  in  olden  times,  to  go  to  the 
house  where  his  betrothed  resides  and  lead  her  away  to  his  own 
house  and  call  her  his  wife  and  live  with  her  as  his  wife,  the  statute 
requires  the  man  and  wife,  if  they  are  to  live  together  in  the  mar- 
riage relation,  to  obtain  a  license  at  the  office  of  the  probate  judge 
and  have  their  mutual  engagement  acknowledged  before  some  au- 
thorized person.  The  license  after  the  marriage  is  to  be  returned 
to  the  office  of  the  probate  judge,  and  the  registration  thereof  be- 
comes public.  If  the  parties  in  this  case  preferred  to  enter  into 
the  marriage  relation  without  any  religious  or  other  elaborate  cere- 
mony, they  could  have  done  so  within  the  terms  of  the  statute  by 
obtaining  a  license  and  going  quietly  before  some  justice  of  the 
peace  and  had  their  marriage  relation  there  witnessed  and  acknowl- 
edged. They  might  have  had  as  much  ceremony  or  as  little  as  they 
chose. 
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I  cannot  understand  how  the  proyisions  of  the  statnte  can  be 
tmthfiillj  denounced  a  '' monstrosity/'  or  in  what  way  the  "sacred 
liberty"  or  ''the  personal  rights"  of  the  parties  are  infringed. 
If  Lillian  Harman  desires  to  retain  her  own  name,  I  can  perceiye 
no  objection  to  her  doing  so.  There  is  nothing  in  the  statute  jus- 
tifying a  man  in  being  guilty  of  cruelty,  or  other  inhuman  or  bru* 
tal  conduct  toward  his  wife,  and  the  wife  does  not  merge  her  indi- 
yiduality  as  a  legal  person  in  that  of  her  husband. 

The  Constitution  and  statutes  of  Kansas  are  yery  liberal  in  recog- 
nizing the  rights  and  priyilegcs  of  women.  Marriage  inyolves 
neither  the  assumption  of  indebtedness  nor  the  acquisition  of 
property;  a  married  woman  may  contract  and  be  contracted 
with  concerning  her  separate  real  and  personal  property,  sell, 
convey  and  incumber  the  same;  sue  and  be  sued  with  refer- 
ence thereto,  in  the  same  manner,  and  to  the  same  extent,  and 
with  like  effect,  and  as  freely  as  any  other  person  may  in  regard  to 
his  or  her  real  or  personal  property.  She  may  purchase  personal 
property  from  her  husband,  perform  labor  and  services  on  her  sole 
and  separate  account,  and  make  the  earnings  therefrom  her  sole 
And  separate  property;  she  has  the  same  control  of  her  person  and 
property  as  her  husband;  she  has  the  same  rights  as  to  the  nurture, 
education  and  control  of  her  children,  and  also  the  same  rights  in 
the  possession  of  the  homestead.  Knaggs  v.  Masiin,  9  Eans. 
532;  Tollman  v.  Jones^  13  Eans.  438;  Going  v:  OriiSy  8  Eans.  85; 
Larimer  v.  Kelley,  10  Eans.  298;  Butler  v.  Butler,  21  Eans.  526; 
s.  c,  30  Am.  Rep.  441.  She  may  participate  in  all  city  elections, 
attend  caucuses,  nominate  candidates,  and  vote  for  such  persons 
and  principles  as  her  judgment  dictates.  In  fact  in  Eansas  a 
woman  is  in  nearly  all  matters  accorded  civil  and  political  equality 
with  man;  she  is  not  his  servant  nor  his  slave.  Here,  the  sexes 
may  harmonize  in  opinion,  and  co-operate  in  effort;  here,  woman 
is  no  longer  subordinate  to  man,  but  the  two  are  co-ordinate  to- 
gether; here,  the  burden  of  a  common  prejudice  and  a  common 
ignorance  against  woman  has  been  wholly  removed;  here,  the 
tyranny  which  degrades  and  crushes  the  wives  and  mothers  in  other 
countries,  no  longer  exists;  here,  the  coveted  rewards  of  life  for- 
ever, forbidden  them  in  some  of  the  States,  are  within  their  reach; 
here,  a  fair  field  for  their  genius  and  industry  is  open,  and  woman- 
hood, with  the  approbation  of  all,  may  assert  its  divinely-chartered 
rights,  and  fulfill  its  noblest  duties. 
Vol.  LIX  —  72 


57D  KANSAS, 


State  ▼.  Wftlker. 


If  Edwin  C.  Walker  and  Lillian  Harman  are  su£Fering  imprison- 
ment, it  is  because  they  have  willfully  and  obstinately  refused  to 
conform  to  the  simple  and  inexpensive  regulations  of  the  statute 
directing  marriage.  In  their  non-observance  of  these  regulations 
they  have  exhibited  neither  good  sense  nor  sound  reason.  For 
purposely  and  publicly  defying  the  law  enacted  for  their  benefit 
and  the  benefit  of  their  offspring,  if  they  shall  have  any,  they  are 
now  punished;  and  if  they  persist  in  the  future  in  living  together 
as  man  and  wife  without  complying  with  the  statute,  they  deserve 
and  undoubtedly  will  receive,  further  punishment,  if  criminal  pro- 
ceedings be  instituted  against  them.  They  can  at  any  time  easily 
procure  a  license  to  marry,  go  before  an  officer  and  acknowledge 
their  marriage;  and  then  they  will  become,  within  all  of  the  terms 
of  the  statute,  husband  and  wife.  Then  over  their  union  there  can 
be  no  contention.     Then  the  wife  may  be  to  the  husband,  in  law 

and  in  deed, 

"  A  guardian  angel  o'er  his  life  pTesiding* 
Doubling  his  pleasures,  and  his  cares  dividing." 

Valentine,  J.  I  concur  in  the  judgment  of  affirmance.  Ida 
not  believe  that  £.  G.  Walker  and  Lillian  Harman  were  married  in 
any  sense.  In  my  opinion,  their  lengthy  and  prolix  ceremony  at 
the  time  of  forming  their  questionable  union  did  not  meet  the 
necessary  requirements  of  the  law,  either  statutory  or  common,  ta 
establish  a  valid  marriage.*  It  is  true,  where  a  license  is  obtained 
and  the  parties  are  competant  to  marry  each  other,  a  bare  acknowl- 
edgment before  a  judge,  a  justice  of  the  peace,  or  a  licensed  preacher 
of  the  gospel,  that  they  in  the  present  assume  the  marriage  rela- 
tion, is  all  tliat  is  necessary  to  constitute  a  valid  marriage.  But 
none  of  these  things  were  done  in  the  present  case.  I  shall  also- 
assume  that  aside  from  the  statutes,  bat  in  accordance  with 
the  common  law,  a  valid  consensual  marriage  may  be  created 
in  Kansas.  In  other  words,  the  mere  living  together  as  husband 
and  wife  of  a  man  and  a  woman  competent  to  marry  each  other, 
with  the  honest  intention  of  being  husband  and  wife  so  long 
as  they  both  shall  live,  will  constitute  them  husband  and  wife 
and  create  a  valid  marriage.  But  that  is  not  this  case.  In  the 
present  case  the  parties  repudiated  nearly  every  thing  essential  to 
:i  valid  marriage,  and  openly  avowed  this  repudiation  at  the  com- 
mencement of  their  union.  They  avowed,  among  other  things, 
that  they  would  not  be  governed  by  the  laws  of  the  State  or  of  so- 
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ciety  upon  this  subject,  bat  would  be  governed  only  by  their  own 
notions  of  right  and  propriety.  They  announced  in  effect  that 
they  ''  repudiated  all  powers  tegal^y  conferred  upon  husbands  and 
wires,"  and  that  they  ''are  opposed  to  the  making  of  promises,'' 
and  that  both  were  to  remain  free,  as  before  their  union,  and  they  did 
not  make  the  necessary  and  essential  promises  to  constitute  them 
husband  and  wife.  Walker,  as  a  part  of  the  ceremony,  said:  ''  I 
abdicate  in  advance  all  the  so-called  marital  rights; ''  and  Lillian* 
Harman  agreed  with  him  in  all  things.  After  this  ceremony^ 
which  took  place  on  Sunday,  September  1'.',  1886,  and  up  to  their 
arrest  in  this  case,  which  took  place  on  Monday,  the  next  day  after 
the  ceremony.  Walker  and  Lillian  Harman  lived  together  as  hus- 
band and  wife,  but  without  any  intention  of  being  such  in  legal 
contemplation.  That  is,  they  lived  together,  but  had  no  intention  of 
creating  that  relation  or  status  known  and  defined  by  law  and  by  the 
customs  and  usages  of  all  civilized  society  as  marriage.  This  living 
together  under  such  circumstances  did  not  in  law  constitute  a 
valid  marriage.  If  they  had  lived  together  for  years,  and  until 
they  had  had  children,  and  until  one  of  them  had  died,  it  might 
then,  in  the  intere&t  of  the  innocent  children,  and  notvrithstanding 
the  perverseness  and  waywardness  of  their  parents,  be  assumed  and 
held  that  the  parents  had  changed  their  first  unlawful  intentions, 
and  had  converted  what  would  have  continued  to  be  an  unlawful 
union  into  a  legal  and  valid  marriage.  Much  more  might  be  said 
with  reference  to  this  question,  but  I  think  this  is  sufficient.  In 
my  opinion  the  union  between  E.  G.  Walker  and  Lillian  Harman 
was  no  marriage,  and  they  deserve  all  the  punishment  which  has 
been  inflicted  upon  them. 


Wheeler  akjd  Wimok  Manufacturing  Company  v.  Boyce. 

(36  Kans.  350.) 
Corporation  — falae  imprisonment  —  damage  —  agoney. 

A  corporation  may  be  held  liable  for  a  false  ImpriBonment  procared  by  the 
wrongf  al  acts  of  its  agents  and  servants  in  the  course  of  their  employment, 
althoagh  it  neither  authorised  nor  ratified  sach  acts.* 

FALSE  impnsonment.     The  opinion  states  the  case.     The  plain- 
tiff had  judgment  below. 

*  See  note,  84  Am:  Rep.  495. 
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0.  y,  Elliott,  for  defendant  in  error. 

JoHNSTOK,  J.  This  is  a  proceeding  to  reyerse  a  judgment  ren* 
dered  in  an  action  for  false  imprisonment,  brought  by  Jacob  F. 
Boyce  against  the  Wheeler  &  Wilson  Mannfactaring  Oompany,  0. 
S.  Baker  and  J.  W.  Hughes.  Hughes  was  dismissed  from  the 
action,  and  the  judgment  went  only  against  the  plaintiffs  in  error. 
The  facts  upon  which  the  case  was  disposed  of  are  substantially 
these:  The  Wheeler  &  Wilson  Manufacturing  Company,  a  corpo- 
ration organized  for  the  manufacture  and  sale  of  sewing  machines, 
was  engaged  in  business  at  Topeka,  Kansas,  and  C.  S.  Baker  was 
its  general  agent  at  that  place.  The  company  had  sold  a  sewing 
machine  to  Mary  Hatfield,  who  subsequently  married  Jacob  F. 
Boyce,  the  defendant  in  error.  She  paid  a  part  of  the  purchase- 
money^  and  signed  a  contract  in  substance  that  the  title  to  the 
machine  should  remain  in  the  company  until  the  balance  of  the 
purchase-money  was  paid.  In  November,  1881,  the  company  di- 
rected its  general  agent  to  bring  an  action  of  replevin  against  Mary 
Boyce  to  recover  the  machine,  claiming  that  tbere  was  a  balance 
due  thereon,  a  claim  which  she  denied.  An  action  of  replevin  was 
begun  before  a  justice  of  the  peace,  and  a  writ  was  issued  and 
placed  in  the  hands  of  Constable  Hughes,  who  reported  that  he 
had  made  search  for  the  machine  and  was  unable  to  obtain  posses- 
sion of  it.  C.  S.  Baker,  the  agent  of  the  company,  then  directed 
Hughes  to  make  and  file  an  affidavit  before  the  justice  of  the  peace, 
alleging  that  Mary  Boyce  and  her  husband,  Jacob  F.  Boyce,  were 
in  possession  of  the  machine  and  had  refused  to  deliver  it  to  him, 
and  thus  obtain  a  warrant  for  their  arrest.  Tbis  was  done,  and  the 
justice  issued  a  warrant  to  the  constable  commanding  him  to  arrest 
Boyce  and  his  wife  and  commit  them  to  the  Shawnee  county  jail, 
there  to  remain  until  they  should  deliver  the  machine.  Under  this 
warrant  Jacob  F.  Boyce  was  arrested  and  placed  in  jail  without  be- 
ing taken  before  the  justice  and  without  any  examination,  hearing 
or  trial.  The  constable  informed  the  general  agent  of  the  company 
that  he  had  arrested  Boyce  and  placed  him  in  the  county  jaU,  a« 
requested,  and  Baker  replied,  ''  Now  I  ^uess  he  will  give  up  the 
maelnnc.**  Tlio  replevin  action  resulted  in  a  judgment  in  favor 
o^  Mirv  !>.)Vf('.     Jacob  F.  Boyce  was  held  in  the  county  jail  for 
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ten  days,  and  was  never  taken  before  any  court  or  officer  for  exami- 
nation or  trial,  and  was  finally  discharged  at  the  instance  of  the 
plaintiffs  in  error,  and  became  sick  in  consequence  of  his  confine- 
ment.   He  at  once  instituted  this  action,  and  the  jury  awarded 
him  damages  in  the  sum  of  $1,000,  and  the  yerdict  was  approYed 
by  the  triaJ  court.      The  plaintiffs  in  error  complain  chiefly  of  the 
rulings  of  the  court  in  the  matter  of  charging  the  jury.    The  jury 
were  instructed  that  if  the  evidence  justified  it  they  could  find  ex- 
emplary damages  or  smart-money  against  the  defendants.     After 
the  jury  had  been  out  some  time  and  had  practically  agreed  upon 
their  verdict,  the  court  recalled  them  and  advised  them  that  he 
was  in  error  in  giving  the  instruction  that  they  might  in  their  dis- 
cretion assess  exemplary  damages,  and  withdrew  it  from  the  jury,  tell- 
ing them  that  in  their  deliberations  they  should  consider  the  in- 
struction withdrawn.     Objection  was  made  to  the  withdrawal  of  the 
instruction,  and  an  application  of  plaintiffs  in  error  for  leave  to  ad- 
dress the  jury  after  the  modification  had  been  made  was  denied,  and 
this  ruling  is  assigned  as  error.  This  decision  affords  the  plaintiffs  in 
error  no  ground  for  complaint.     The  action  of  the  court  was  favor- 
able rather  than  prejudicial  to  their  interests.  The  instruction  given 
was  predicated  upon  sufficient  facts,  was  warranted  under  the  law, 
and  the  defendant  in  error  alone  had  reason  to  complain  of  its  with- 
drawal. It  is  a  well  established  principle  of  jurisprudence  that  corpo- 
rations may  be  held  liable  for  torts  involving  a  wrong  intention,  such 
as  false  imprisonment,  and  exemplary  damages  may  be  recovered  as 
against  them  for  the  wrongful  acts  of  their  servants  and  agents 
done  in  the  course  of  their  employment,  in  all  cases  and  to  the 
Slime  extent  that  natural  persons  committing  like  wrongs  would  be 
held  liable.     In  such  cases  the  malice  and  fraud  of  the  authorized 
agents  are  imputable  to  the  corporations  for  which  they  acted. 
This  principle  is  too  well  settled  to  require  argument,  and  the  au- 
thorities sustaining  it  are  numerous  and   well-nigh  unanimous. 
Railroad  Co.  v.  Slusser,  19  Ohio  St.  157;  A.  £  G.  W.  R.  Co.  v. 
Dunn,  19  Ohio  St.  162;  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me. 
202;  s.  c,  7  Am.  Rep.  39;  Railroad  Co.  v.  Quigley,  21  How.  213; 
Railroad  Co.  v.  Arms,  91  U.   S.  489;  Railroad  Co.  v.  Bailey,  40 
Miss.  395;  Railroad  Co.  v.  Blocker,  27  Md.  277;  Hopkins  v.  Rail* 
rnttd   Co.,  36   N.   H.  9;  s.   c,  72  Am.    Dec.    287;   Railroad  v. 
Hammer,  72  111.  353;  Reed  v.  Home  Savings  Bank,  130  Mass. 
443;  s.   c,  39  Am.   Rep.   468;   Fenton  v.   Sewing  Machine  Co.y 
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9  Phila.  189;  Ooodspeed  v.  Bast  Haddam  Bank,  21  Ck>nn.  530; 
■8.  c,  58  Am.  Dec.  439;  Beogher  v.  Life  Asffn  of  America,  75  Mo. 
319;  B.  c,  42  Am.  Rep.  413;  Whehss  y.  Second  National  Bank,  I 
Baxt.  469;  s.  c,  25  Am.  Rep.  783;  Jordan  y.  Railroad  Co.,  74 
Ala.  85;  Williams  y.  Insurance  Co.,  57  Miss.  759;  s.  q.,  34  Am.^ 
Rep.  494;  Vance  y.  Ry.  Co.,  32  N.  J.  L.  334;  Cooley  Torts,  119; 
Z  Snth.  Dam.  270,  and  cases  cited;  2  Wait.  Act.  and  Def.  447,  and 
cases  cited.  The  same  doctrine  has  been  f ally  recognized  on  sey- 
-end  occasions  by  this  court.  L.  L.  d  0.  R.  Co.  y.  Rice,  10  ELans. 
437;  M.  K.  £  T.  R.  Co.  y.  Weaver,  16  B:ans.  456;  K.  P.  Ry  Co.  v. 
Kessler,  18  Kans.523;  JT.  P.  Ry.  Co.  \.  Little,  19  Kans.  269;  West^ 
■em  News  Co.  v.  Wilmarth,  33  Kans.  510.  The  withdrawal  of  the 
instruction,  although  erroneous,  was  beneficial  to  the  plaintifb  in 
•error;  and  there  can  be  no  reyersal  unless  the  erroneous  ruling  is 
injurious  to  the  party  complaining. 

It  is  next  contended  that  the  company  cannot  be  held  liable  for 
the  wrongful  acts  of  Baker  and  the  constable,  and  an  instruction 
is  challenged  which  holds  that  if  the  agent  of  the  company  caused 
3nd  procured  the  illegal  arrest  and  detention  of  the  defendant  in 
«rror  as  charged,  the  company  and  its  agents  were  both  liable. 
Baker  was  the  managing  agent  of  the  company,  his  authority  was 
general,  and  the  constable  acted  wholly  under  his  direction  and 
.sanction.  He  had  not  only  authority  to  sell  machines  and  collect 
the  money  due  for  the  same,  but  it  is  conceded  that  he  had  au- 
thority to  institute  legal  proceedings  to  recoyer  possession  of  the 
machines  conditionally  sold  and  for  which  payment  had  not  been 
made  in  accordance  with  the  terms  of  the  sale.  The  arrest  and 
•detention  of  Boyce  was  incidental  to  the  repleyin  action,  and  was 
made,  as  alleged,  to  compel  the  deliyery  of  the  machine  under  a 
proyision  of  the  Justices'  Code  relating  to  repleyin,  which  proyides 
that  where  the  defendants  or  any  other  persons  knowingly  conceal 
the  property  repleyied,  or  haying  the  control  thereof,  refuse  to  de- 
liyer  the  same  to  the  officer,  they  may  be  committed  until  they  dis- 
•close  where  the  property  is,  or  deliyer  the  same  to  the  officer. 
Gomp.  Laws  of  1879,  chap.  81,  §  69.  He  had  full  authority  to  rep- 
resent the  company,  and  whateyer  was  done  by  him  was  done  for 
the  benefit  of  the  company  and  for  the  accomplishment  of  its  pur- 
pose. Ilis  act.  although  wrongful,  was  in  the  line  of  his  employ- 
ment, was  done-  in  the  execution  of  the  authority  conferred  upon 
him,  and  must  be  regarded  as  the  act  of  the  company.     To  make 
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the  corporation  responsible  it  is  not  necessary,  as  plaintiffs  in  error 
contend,  that  the  principal  should  haye  directly  aatfaorized  the 
particular  wrongful  act  of  the  agent,  or  should  have  subsequently 
ratiOed  it.  Judge^  Story,  in  treating  of  the  liability  of  principals 
for  the  acts  of  their  agents,  says  that  ''  The  principal  is  held  liable 
to  third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligences  and  other  malfeasances  or 
misfeasances  and  omissions  of  duty  of  his  agent  in  the  course  of 
his  employment,  although  the  principal  did  not  authorize  or  jus- 
tify or  participate  in  or  indeed  know  of  such  misconduct,  or  even 
if  he  forbade  of  or  disapproved  of  them.'' 

And  to  sustain  this  he  cites  numerous  authorities.  ^'  In  all  such 
oases,''  he  says,  ^^  the  rule  applies,  respondeat  superior,  and  it  is 
founded  upon  public  policy  and  convenience,  for  in  no  other  way 
could  there  be  any  safety  to  third  persons  in  their  dealings,  either 
directly  with  the  principal  or  indirectly  with  him  through  the  in- 
stmmentality  of  agents."    Story  Agency,  §  452. 

[Omitting  minor  points.] 

It  follows  that  the  assignments  of  error  must  be  overruled,  and 
the  judgment  of  the  District  Oourt  affirmed. 

All  the  justices  concurring.  Judgment  affirmed. 


School  District  v.  Nbil. 

(86  Kaos.  C17.) 
JMeanee  —  cUtrueUon  of  highuMy — eammon  it^ry — school  disMU. 

A  school  district  cannot  nudntain  an  action  for  the  obstmction  of  a  highwaj, 
impeding  aooees  to  the  school-house,  unless  it  suffers  an  injarj  not  common 
to  the  pablic. 

INJUNCTION.    The  opinion  states  the  case.     The  defendant- 
had  judgment  below. 

« 
C,  M.  Anihany,  for  plainti£F  in  error. 

Harkness  &  Oodard,  for  defendant  in  error. 

Holt,  C.     The  court  below  sustained  a  demurrer  to  the  plain- 
tiff's petition,  because  the  same  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action.  The  plaintiff  in  error  complains  of 
such  ruling.  It  is  the  only  question  in  controyersy.  The  petition 
states  that  plaintiff  is  a  corporation;  that  in  1878  it  was  about  to 
build  a  new  school-house  in  the  school  district,  and  at  a  public 
meeting  held  for  the  purpose  of  obtaining  the  expression  of  the 
opinion  of  the  legal  yoters  as  to  the  location  it  was  finally 
agreed  between  plaintiff  and  defendant  that  a  school-house  should 
be  located  on  the  land  of  the  defendant,  upon  the  condition  that 
he  would  allow  to  be  opened  and  dedicated  to  the  perpetual  use  of 
the  public  a  common  road  or  public  highway  in  consideration  of 
the  sum  of  $40  to  be  paid  as  damages  for  opening  and  locating  the 
same;  that  plaintiff  built  a  school-house  worth  $800,  and  divera 
persons  paid  defendant  the  sum  of  $40,  and  that  the  road  waa 
established  as  a  public  highway  by  the  order  of  the  board  of  county 
commissioners  of  Clay  county.  The  petition  farther  states,  that 
on  the  5th  day  of  May,  1884,  the  defendant  placed  a  fence  acroea 
said  road  to  prevent  the  public  from  using  or  travelling  over  the 
same,  and  that  it  was  an  irreparable  damage  to  the  plaintiff  and 
the  inhabitants  of  said  district  in  going  to  and  returning  from  said 
school-house;  that  said  fence,  so  constructed,  was  and  became  a 
public  nuisance,  and  is  intended  to  shut  out  and  prevent  the  pub^ 
lie  from  having  access  over  said  road  to  said  sphool-house.  In  the 
prayer  to  said  petition  it  asks  for  the  abatement  of  the  nuisance, 
and  an  injunction  inhibiting  the  defendant  from  molesting  the 
public  in  the  enjoyment  of  said  road. 

In  ordinary  actions  the  statement  of  facts  constitutes  the  cause 
of  action,  and  it  is  not  generally  required  to  embrace  the  details  of 
damages,  but  in  cases  for  losses  sustained  by  public  nuisances  the 
rule  is  different.  The  gist  of  the  action  then  is,  that  the  plaintiff 
has  sustained  some  damage  peculiar  to  himself,  differing  in  kind 
from  that  common  to  the  public.  The  plaintiff  failing  \o  snow 
such  damage  in  the  petition,  it  is  so  defective  that  a  demurrer 
should  be  sustained  thereto:  If  the  loss  of  the  plaintiff  is  simply 
greati^r  damage  of  the  same  kind  as  that  sustained  by  the  rest  of 
•the  community,  such  fact  will  not  be  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  party  complaining.  The  loss  to  the 
public  consists  in  the  inconvenience  in,  or  the  obstruction  to  the 
use  of  the  highway  for  travel,  differing  in  degree  but  not  in  kind, 
according  to  the  frequency  of  use  which  proximity  of  residence  oi 
])eculiarity  of  occupation  may  impose.     For  this  no  individual  can 
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sue,  bot  must  resort  to  such  public  actions  as  are  given  by  lavr. 
We  presume  it  will  be  admitted  that  this  plaintiff,  sis  a  corporation, 
has  no  greater  right  in  maintaining  a  private  action  than  an  indi- 
vidnaL  Its  claim  for  damages  is,  that  the  inhabitants  of  said  dis- 
trict are  prevented  in  going  to  and  returning  from  said  school-house 
over  said  road.  It  is  not  claimed  in  the  petition  that  this  is  the 
only  public  i*oad  that  could  be  used  by  the  inhabitants  of  the  dis- 
trict, by  which  access  could  be  had  to  the  school-house.  In  its 
petition  it  claims  that  the  public  are  prevented  from  using  this 
road,  and  that  the  inhabitants  of  t&e  school  district  are  injured 
because  they  cannot  use  it,  being  damages  in  kind  sustained  by  all 
the  plaintiff,  the  inhabitants  of  the  district,  and  the  public  generally; 
and  because  there  are  no  peculiar  and  special  damages  alleged  to 
have  been  sustained  by  the  plaintiff,  differing  in  kind  from  the 
general  public,  we  believe  that  the  plaintiff's  petition  does  not  state 
a  Clause  of  action.  School  District  v.  Shaddvck,  25  Eans.  467; 
HMer  v.  ^.,  T.  £  S.  F.  R.  Co.,  28  Kans-  627;  Barrelly  v.  City  of 
Cincinnati,  2  Disn.  616;  Wood  Nuis.,  §g  819,  820. 

In  Jlohnan  v.  Inhabitants  of  Townsend,  54  Mass.  297,  Chief  Jus- 
tice Shaw  says:  ''  That  damage  which  a  party  sustains  in  conse- 
cjuenco  of  not  being  able  to  use  a  highway  is  one  which  he  sustains 
ill  common  with  all  the  rest  of  the  community,  ♦  ♦  ♦  and  can 
be  properly  redressed  only  by  a  public  prosecution.  Were  it 
otherwise,  every  individual  in  the  town  or  adjoining  towns  who 
owns  a  team  or  carriage,  and  would  occasionally  find  it  inconvenient 
to  use  the  road,  would  have  a  separate  action. '' 

Lord  Coke,  speaking  of  this  subject  in  Coke  Lit.  56a,  says: 
'*  For  if  the  way  be  a  common  way,  if  any  man  be  disturbed  to  go 
that  way,  or  if  a  ditch  be  made  over  athwart  the  way  so  he  cannot 
go,  yet  he  shall  not  have  an  action  upon  his  case;  and  this  the  law 
provided  for  avoiding  of  multiplicity  of  suits,  for  if  any  one  man 
might  have  an  action  all  men  might  have  the  like." 

Damages  sustained  by  the  inhabitants  of  the  school  district  ordi- 
narily and  naturally  resulting  from  the  obstruction  of  a  public 
liighway  do  not  authorize  the  school  district  itself  to  enjoin  defend- 
ant in  this  action.  The  school  district  is  a  part  of  the  public  com- 
munity, and  if  it  was  damaged  by  a  public  nuisance  which  it  sought 
to  abate,  then  the  public  should  take  steps  to  abate  it  through 
the  public  officers.  Our  legislature  has  made  ample  provision  in 
such  matters.  See  section  1,  chap.  153,  Laws  of  1885. 
Vol.  LIX  —  73 
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Wc  are  of  the  opinion  that  the  agreement  between  the  school 
district  and  defendant,  had  at  the  time  of  the  location  of  the  school- 
house  in  said  district,  and  the  promise  to  allow  the  road  in  ques- 
tion to  be  opened,  is  not  such  a  one  that  a  breach  thereof  by  de- 
fendant would  authorize  the  issuing  of  an  injunction  against  defend- 
ant. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court. — It  so  ordered. 

All  the  justices  concurring.  Judgmmii  affirmed. 


Atchisok,  Topeka  axd  Santa  Fb  Bailroad  Oompavt  t.  Bim- 

LiKOAME  Township. 

(86  Kans.  OS.) 
SUstuU  of  UmUaHanB —  demand — fwuanable  tme. 

Where  a  right  of  action  accrues  only  upon  certain  prellminaiy  proceedings 
and  a  demand,  such  proceedings  and  demand  mast  be  had  and  made  within 
a  reasonable  time  to  prevent  the  statute  of  limitations  from  attaching. 

ACTION  for  obstruction  of  a  highway.    The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

Geo.  R,  Peck,  A.  A,  Hurd,  and  <7.  Q.  Egan,  for  plaintiff  in  error. 

William  Thomsony  for  defendant  in  error.  • 

Johnston,  J.  This  action  was  brought  by  Burlingame  town- 
ship, of  Osage  county,  to  recover  17,290  damages  alleged  to  have 
resulted  from  the  building  of  the  Atchisou,  Topeka  &  Santa  Fe 
railroad  across  a  public  highway  in  Burlingame  township  in  Osage 
county.  The  petition  alleges  that  the  highway  was  legally  laid  out 
and  established  long  prior  to  the  construction  of  the  railroad,  and 
that  by  the  construction  of  the  railroad,  which  was  prior  to  Janu- 
ary 1,  1884,  the  highway  was  materially  injured  by  excavations  and 
embankments,  which  rendered  it  dangerous  for  use  by  the  travelling 
public;  that  (^n  the  3d  day  of  June,  1884,  the  defendant  had  failed 
and  continued  to  fail  for  more  than  ninety  days  preceding  that  time 
to  make  good  the  crossing,  and  at  the  time  of  the  commencement 
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of  the  action  had  failed  to  do  so;  that  on  the  3d  day  of  Jane,  1884, 
the  township  trustee  of  Burlingame  township  notified  the  board  of 
county  commissioners  of  Osage  county  of  the  facts,  and  made  a 
statement  to  them  showing  the  location  of  the  crossing  and  the 
manner  in  which  it  had  been  injured  by  the  construction  of  the  road, 
which  was  verified  by  three  resident  tax  payers  of  the  township;  that 
thereupon  the  county  commissioners  appointed  three  disinterested 
householders  to  view  the  crossing  and  assess  the  damages  resulting 
from  the  construction  of  the  railroad,  designating  June  17,  1884, 
as  the  time  of  meeting,  and  notified  the  ndlroad  company  of  the 
time  and  place  of  meeting;  that  at  the  time  and  place  designated 
the  viewers  met  and  from  actual  view  assessed  the  damages  result- 
ing to  the  highway,  by  reason  of  the  construction  of  the  railroad, 
at  17,290,  and  on  the  18th  day  of  June,  1884,  they  returned  to  the 
township  trustee  a  certificate  under  oath  of  their  action;  that  there- 
upon the  township  trustee  immediately  notified  the  railroad  com* 
pany  of  the  amount  of  damages  assessed  by  the  viewers,  and  de- 
manded payment  of  the  same.  The  petition  further  alleges  that  on 
or  before  the  14th  day  of  July,  1884,  the  railroad  company  had  con- 
structed its  railroad  across  the  highway,  and  had  materially  injured 
it  by  excavations  and  embankments;  that  the  railroad  company  had 
for  more  than  ninety  days  preceding  the  14th  day  of  October,  1884, 
failed  to  make  good  the  said  crossing,  and  then  avers  the  giving  of 
a  new  notice  by  the  township  trustee;  and  that  new  proceedings  to 
assess  the  damages  against  the  railroad  company  the  same  as  those 
above  described  were  had,  and  the  viewers  then  appointed  reported, 
on  the  20th  day  of  November,  1884,  that  the  damages  resulting  to 
the  highway  by  the  construction  of  the  railroad  were  the  same  as 
the  first  assessment,  17,290;  that  notice  of  the  assessment  made  was 
given  to  the  railroad  company,  and  payment  demanded,  but  that 
more  than  thirty  days  elapsed,  and  the  company  hud  failed  to  pay 
that  sum  or  any  portion  thereof.  The  action  was  thereupon  brought 
by  the  trustee  in  the  name  of  the  township,  and  judgment  de- 
manded for  the  sum  of  17,290.  The  railroad  company  answered 
in  three  paragraphs,  first,  a  general  denial;  second,  that  the  rail- 
road was  built  across  the  highway  in  1869,  and  that  the  company 
then  restored  the  highway  to  its  former  state,  or  to  such  a  state  as 
not  to  have  necessarily  impaired  its  usefulness,  and  did  all  the 
grading  made  necessary  by  the  embankments  and  excavations  at  that 
crossing;  third,  that  the  railroad  was  constructed  in  1869,  tuid  long 
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prior  to  tho  9th  day  of  March,  1876,  and  ''  That  said  plaintifTs 
cause  of  action,  if  any,  against  said  defendant,  is  a  cause  of  action 
created  by  statute,  and  created  by  chapter  105  of  the  Laws  of  1876, 
and  accrued  to  said  plaintiff  at  the  expiration  of  ninety  days  from 
and  after  March  9,  1876,  and  said  cause  of  action  was  at  the  time 
of  the  commencement  of  this  suit,  and  the  times  mentioned  in 
said  plaintiff's  petition,  and  each  and  all  of  them,  barred  by  the 
statute  of  limitations/' 

The  township  filed  a  reply  denying  the  allegations  of  the  second 
count  of  the  railroad  company's  answer,  and  demurred  to  the  third 
count  on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute  a  defense.  This  demurrer  the  court  sustained,  and  to  that  rul- 
ing the  railroad  company  excepted.  The  case  came  on  for  trial 
on  August  25,  1885,  and  the  jury  found  a  verdict  in  favor  of  the 
township,  assessing  its  damages  at  $1,081.28,  and  also  made  special 
findings  of  fact  on  questions  presented  by  each  party.  The  rail- 
road company  moved  for  judgment  in  its  favor  on  the  special  find- 
ings, which  motion  was  overruled.  It  moved  for  a  new  trial,  which 
was  refused.  Judgment  was  rendered  for  plaintiff.  The  defendant 
company  has  brought  the  case  here. 

We  will  dispose  of  the  case  upon  the  pleadings,  the  only  question 
which  wo  need  to  consider  being  whether  there  was  error  in  sus- 
taining the  demurrer  to  the  third  ground  of  defense  stated  in 
the  answer.  This  is  a  statutory  action,  brought  upon  a  liability 
arising  under  the  provisions  of  chapter  105  of  the  Laws  of  1876, 
which  went  into  operation  March  9,  1876.  In  section  3  of  that  act 
it  is  provided  that,  *^  Whenever,  by  the  construction  of  any  railway 
within  this  State,  the  crossing  of  any  public  highway  has  been  or 
shall  be  materially  injured,  either  by  excavations  or  embankments 
made  by  said  railway  company  in  the  construction  of  said  road,  and 
the  said  railway  company  have  failed  to  make  good  the  said  cross- 
ing, and  continue  to  fail  to  do  so,  for  the  space  of  ninety  days  after 
the  taking  effect  of  this  act,  it  shall  be  the  duty  of  the  township 
trustee  of  the  proper  township  to  notify  the  board  of  county  com- 
missioners of  the  fact,  stating  the  location  of  the  crossing,  the 
manner  m  which  the  crossing  has  been  injured,  obstructed,  or  de- 
stroyed, verified  by  the  affidavit  of  at  least  three  resident  tax  payers 
of  the  said  township." 

It  then  provides  that  it  shall  be  the  duty  of  the  county  commis- 
sioners to  appoint  viewers,  and  designate  a  time  and  place  when 
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they  shall  meet  and  view  the  crossing,  and  assess  the  damages  re- 
Rolting  to  the  highway  from  the  constraction  of  the  railroad,  and 
to  give  the  railway  company  written  notice  of  the  time  and  place 
of  such  meeting.  In  section  4  it  is  provided  that  the  viewers  so 
appointed  shall  meet  on  the  day  designated,  and  from  actual  view 
assess  the  damages,  and  shall  return  to  the  township  trustee  a  cer- 
tificate under  oath  of  the  amount  of  damages  by  them  assessed. 
Section  5  provides  that  it  shall  be  the  duty  of  the  township  trustee 
immediately  upon  the  filing  of  said  certificate  to  notify  the  railroad 
company  of  the  assessment  made  against  it,  -and  demand  payment 
of  the  same,  and  if  the  company  fail  to  pay  the  amount  for  a  period 
of  thirty  days,  he  is  authorized  to  commence  an  action  for  the  re- 
covery of  the  amount  of  damages,  and  the  certificate  of  the  view- 
ers is  prima  facie  evidence  of  the  amount  of  damages  sustained. 

This  action  was  not  begun  for  a  period  of  nearly  fifteen  years 
after  the  building  of  the  road,  nor  until  about  eight  years  after  the 
passage  of  the  act  under  which  it  is  brought.  On  the  one  hand, 
it  is  contended  that  the  caase  of  action  accrued  within  ninety  days 
after  the  taking  effect  of  the  act,  and  on  the  other,  that  it  did  not 
accrue  until  the  proceedings  were  instituted  by  the  township  trus- 
tee, and  demand  for  the  damages  assessed  had  been  made  by  him. 
We  think  the  latter  theory  cannot  be  sustained.  If  it  could,  the 
township  trustee  might  delay  indefinitely  the  institution  of  the 
proceedings  and  the  making  of  the  demand  which  are  essential  to 
the  maintenance  of  the  action.  The  statute  makes  it  the  duty  of  that 
officer  to  take  the  preliminary  steps,  and  it  both  enjoins  and  im- 
plies prompt  action  on  his  part.  On  cases  that  had  arisen  before 
the  passage  of  the  act  it  was  made  his  duty  to  institute  proceedings 
at  the  end  of  ninety  days  from  the  taking  effect  of  the  act,  and  on 
eases  that  arise  afterward  it  is  fair  to  say  that  he  is  required  to  acf 
within  a  reasonable  time  after  the  crossing  is  injured,  obstructed, 
or  destroyed.  The  nature  of  the  case  is  such  that  he  ought  to  act 
with  promptitude.  The  interest  of  the  people  whom  he  represents 
forbids  delay.  If  the  crossing  is  destroyed  and  the  highway  ren- 
dered impassable,  it  is  highly  important  to  the  public  that  the 
trustee  should  early  take  the  steps  which  are  necessary  to  restore 
and  reopen  the  highway,  which  he  alone  can  take.  If  it  has  been 
so  injured  or  obstructed  by  the  railroad  company  as  to  make  it 
dangerous  to  the  life  or  property  of  those  who  attempt  to  use  it,  a 
postponement  of  action  on  his  part  would  be  inexcusable.     If  it  is 
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a  disputed  question  in  regard  to  whether  the  railroad  company  had 
injured  the  crossing,  or  had  failed  to  make  it  good  after  construct- 
ing its  railroad  over  the  highway,  it  is  important  to  both  parties 
that  action  should  be  taken  before  the  evidence  upon  the  question 
is  effaced  or  lost.  Certainly  there  is  nothing  in  the  duty  cast  on 
the  trustee,  or  in  the  act  imposing  it,  which  contemplates  a  great 
delay  in  perfecting  the  cause  of  action.  To  permit  a  long  and 
indefinite  postponement  would  tend  to  defeat  the  purpose  of  the 
statutes  of  limitation,  which  are  statutes  of  repose  founded  on 
sound  policy,  and  whieh  should  be  so  construed  as  to  advance  the 
jiolicy  they  were  designed  to  promote.  Taylor  ▼.  Miles,  5  Kans. 
499;  Sibert  y.  Wilder,  16  Kans.  176;  s.  c,  :i2  Am.  Rep.  280. 

The  period  prescribed  by  the  legislature  within  which  actions 
that  are  based  on  a  statutory  liability,  as  is  the  present  one,  are  to 
be  brought,  is  three  years  after  the  cause  of  action  accrues,  and  not 
afterward.  Civil  Code,  §  18.  The  preliminary  steps  essential  to 
the  bringing  of  the  action  are  to  be  taken  by  the  township,  and 
these  steps  should  be  taken  within  a  reasonable  time  after  the 
injury  occurs,  or  after  action  is  required  of  the  trustee.  What  is  a 
reasonable  time  is  not  always  easily  defined,  but  as  diligence  is  re- 
quired of  the  trustee,  he  certainly  should  have  taken  the  steps 
essential  to  the  bringing  of  the  suit  within  the  statutory  period 
fixed  for  the  bringing  of  such  actions.  There  is  as  much  reason 
for  an  early  commencement  of  the  initiatory  proceedings  as  there 
is  for  the  institution  of  the  action  itself.  Jones  v.  Eisler,  Z  Kans. 
134,  was  an  action  t4>  recover  upon  a  promise  to  pay  a  certain  sum 
of  money  when  the  promisor  received  a  payment  from  the  govern* 
ment,  or  as  soon  as  otherwise  convenient ;  and  it  was  held  that  it 
could  not  have  been  contemplated  that  if  the  promisor  never  got 
his  money  from  the  government,  or  was  never  in  a  condition  that 
he  could  conveniently  pay,  the  money  was  never  payable,  but  that 
in  any  event  it  was  payable  in  a  reasonable  time  after  the  statutory 
limitation  would  run. 

The  Supreme  Court  of  Pennslyvania,  in  considering  the  effect  of 
the  statute  of  limitations,  held  that  where  a  demand  or  a  notice 
was  necessary  to  found  an  action  upon,  the  right  of  action  would 
be  extinguished  if  there  was  unnecessary  delay  in  making  the  de- 
mand. Justice  Thompson,  in  giving  the  judgment,  said:  ''To 
give  effect  to  the  spirit  of  the  statute,  the  law  sometimes,  in  the 
absence  of  stipulation  by  the  parties,  fixes  the  time  when  the  cause 
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of  action  shull  be  taken  to  have  accrued  by  the  duty  of  diligence 
required  of  the  party.  Where  the  time  for  doing  die  act  neces- 
sarily precedent  to  bringing  the  suit  is  indefinite^  it  allows  a  reason- 
able time.  When  that  reasonable  time  has  elapsed,  the  duty  of 
diligence  begins^  and  if  this  consists  in  the  assertion  of  a  legal 
right,  then  is  the  time  from  whence  the  statute  should  begin  to 
run."      Morrison  t.  MuUin,  34  Penn.  St  12. 

In  P.  S  C.  R.  Co,  V.  Byers,  32  Penn.  St  22;  &  c,  72  Am.  Dea  770, 
it  was  held  that  where  a  call  was  necessary  to  precede  a  suit  for  a  rail- 
K>ad  subscription,  it  must,  by  analogy  to  the  operation  of  the  statute  of 
limitations,  be  made  within  the  time  fixed  as  a  bar  against  such  suit. 
In  Oodmath  v.  Roff^rSf  27  Mass.  112,  it  was  ruled  that  if  a  demand  was 
essential  to  the  maintenance  of  an  action,  it  must  be  made  within  a 
rensonable  time,  and  that  what  is  to  be  considered  a  reasonable  time 
must  depend  upon  the  circumstances  of  the  case,  but  if  no  cause 
for  delay  is  shown,  the  demand  should  be  made  within  the  time 
limited  for  bringing  the  action^  and  is  not  in  time  afterward.  In 
Steele  t.  Steele,  25  Penn.  St.  154,  the  effect  of  the  claimant's  delay 
upon  the  starting  of  the  statute  of  limitations  was  considered,  and 
it  was  there  said  that  ''a  party  cannot  stop  the  running  of  the  stat- 
ute of  limitations  by  his  own  negligence,  or  by  any  arrangements 
for  his  own  convenience. ''  The  same  doctrine  was  strongly  sus- 
tained in  Palmer  v.  Palmer,  36  Mich.  487,  in  an  action  upon  a 
promissory  note  payable  thirty  days  after  demand,  where  a  demand 
had  not  been  made  until  after  the  statutory  period  of  limitation 
had  elapsed.     In  that  case,  the  court  said  : 

^^  If  a  creditor  has  the  means  at  all  times  of  making  his  cause  of 
action  perfect,  it  would  be  unjust  and  oppressive  to  hold  that  he 
could  postpone  indefinitely  the  time  for  enforcing  his  claim  by 
failing  to  present  it.  He  is  really  and  in  fact  able  at  any  time  to 
bring  an  action,  when  he  can  by  his  own  act  fix  the  time  of  pay- 
ment. It  is  no  stretch  of  language  to  hold  that  a  cause  of  ac- 
tion accrues,  for  the  purpose  of  setting  the  statute  in  motion,  as 
soon  as  the  creditor,  by  his  own  act  and  in  spite  of  the  debtor,  can 
make  the  demand  payable." 

The  township,  by  its  own  act,  could  have  perfected  its  cause  of 
action  regardless  of  the  wish  or  action  of  the  other  party,  and 
within  the  foregoing  principles  and  the  allegations  for  the  answer, 
the  action  was  barred.  No  excuse  is  given  for  the  long  delay,  and 
it  does  not  appear  chat  it  resulted  from  the  action  of  the  railroad 
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company.  The  precedent  action  might  have  been  taken  in  1876, 
but  as  we  have  seen,  the  plaintiff  below  has  remained  qaiet  for 
about  fifteen  years  since  the  alleged  injury  occarred,  and  about 
eight  years  after  the  claim  for  the  injury  should  have  been  perfected 
and  sued  upon  by  the  township  trustee.  Eight  years  is  a  longer 
time  than  is  aUowed  by  law  for  the  commencement  of  any  action 
for  the  recovery  of  money,  and  much  longer  than  the  time  within 
which  an  action. for  a  statutory  liability  may  be  brought. 

For  the  error  pointed  out,  the  judgment  of  the  District  Court 
must  be  reversed  and  the  cause  remanded  for  such  action  as  may 
properly  be  taken. 

JudgtMfU  rwm'sedand  cause  r&maiuhd. 

All  the  justioes  concurring. 


HowBLL  y.  McObib. 

<aBK«ia.MB.) 
H&mutead — in9alid  mortgage  by  ^e  —  faf(/loatfM». 

A  hasbaiid  executed  a  mortgage  of  his  homestead,  and  signed  or  procored 
some  one  to  sign  his  wife's  name  to  it  withoat  her  authority,  and  procured 
a  notary  to  certify  the  acknowledgment  aa  made  by  his  wife.  Some  weeks 
after,  the  wife  executed  aa  Instrument  attempting  to  ratify  the  mortgage. 
HM,  inyaUd. 

T10BEGL0SXJRK    The  opinion  states  the  facts. 

Smith  dk  Solomonj  for  plaintiffs  in  error. 

T.  JT.  Pierce,  for  defendant  in  error. 

Simpson,  0.  The  precise  question  in  the  case  is,  whether 
the  written  instrument  executed  and  acknowledged  by  Nannie  £• 
Stoner,  on  the  27th  day  of  December,  1881,  considered  in  connec- 
tion with  the  mortgage  executed  by  her  husband,  Samuel  A. 
Stoner,  on  the  I2th  day  of  November,  1881,  fulfills  the  require- 
ments of  article  15,  section  9  of  the  Constitution,  and  amounts  to 
and  is  the  joint  consent  of  husband  and  wife  to  the  alienation.  In 
this  case  the  husband,  withoat  the  knowledge  or  consent  of  the 
wife,  executed  a  mortgage  on  the  homestead,  signed,  or  procured 
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£ome  one  to  sign,  the  name  of  the  wife  to  the  infitrument  creating 
the  lien,  and  then  fraudulently  procured  its  acknowledgment  by 
a  notary  public.  Subsequently  the  notary,  learning  the  facts  and 
becoming  uneasy  for  his  own  safety,  sought  the  wife  at  a  time 
when  the  husband  was  not  present,  and  **  explaining  to  her  the 
nature  of  his  business,^'  she  by  a  written  instrument  attempted  to 
ratify  what  her  husband  had  done.  Is  this  consent  ?  Is  it  the 
joint  consent  of  husband  and  wife  as  contemplated  by  the  Consti- 
tution ? 

The  homestead  feature  of  the  laws  has  always  been  regarded 
with  peculiar  favor  by  the  courts  of  those  States  by  which  it  has 
been  enacted.  It  has  been  the  theme  of  both  forensic  and  jadioial 
eloquence.  It  has  been  repeatedly  declared  in  legislative  halls  and 
from  the  bench,  that  the  policy  of  these  laws  is  **  liberal  *'  and  "  be- 
nevolent," '•  their  object  a  noble  one;  *'  that  "  they  are  an  enlight- 
ened public  policy/' and  '*  their  provisions  the  most  beneficent." 
In  the  convention  that  framed  the  Constitution  of  this  State  there 
was  no  one  subject  that  was  more  carefully  considered  and  more 
thoroughly  discussed  than  the  homestead  provision.  At  least 
twenty-five  pages  of  the  published  debates  of  that  body  are  devoted 
to  the  discussion  of  this  subject.  In  the  various  stages  and  phases 
of  that  discussion,  among  the  many  opinions  and  comments  made 
on  the  section,  as  it  was  being  perfected,  and  as  finally  adopted, 
the  following  expressions  are  selected  as  guides  to  the  intention 
of  its  authors,  to- wit: 

''The  wife's  right  to  the  actual  control  of  the  homestead." 

''  The  guarantee  of  a  home  to  every  member  of  the  family." 

''  A  reckless  or  drunken  husband  should  not  have  power  to  alien- 
ate the  home  of  his  family." 

''  The  protection  of  the  family,  and  not  the  head  of  the  family 
merely." 

''To  give  permanency  and  value  to  the  homestead  by  making  its 
alienation  difficult." 

"To  put  it  out  of  the  power  of  the  husband  or  the  misfortunes 
of  trade  to  take  away  the  homestead." 

"  A  home  for  the  family,  that  Shylocks  cannot  reach." 

"  The  woman,  the  wife  and  mother,  shall  have  control  of  the 
ht)me." 

"  There  is  no  intention  to  exclude  the  woman,  for  that  would 
destroy  the  object  of  a  homestead." 
Vol.  LIX  —  74 
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**  Neither  the  haod  of  the  law  nor  all  the  uncertainties  of  life 
can  eject  the  family  from  the  possession  of  if 

''  Gives  every  mother  and  child  in  the  State  a  home  to  which 
they  may  retire  and  find  shelter  from  the  storms  of  life." 

This  is  the  spirit  in  which  the  homestead  provision  was  conceived, 
and  these  are  the  reasons  for  its  adoption,  and  it  must  be  read  ia 
the  light  and  construed  in  the  spirit,  of  these  declaratory  state- 
ments of  its  framers.  In  the  earliest  adjudications  of  this  court 
on  questions  arising  under  this  homestead  feature  of  our  Gonstitu- 
tion,  the  same  or  similar  expressions  are  used.  In  Morris  v.  Ward, 
5  Kans.  239,  Mr.  Justice  Valentine  says:  ''The  homestead  waa 
not  intended  for  the  play  and  sport  of  capricious  husbands  merely^ 
nor  can  it  be  made  liable  for  his  weaknesses  or  misfortunes.  It 
was  not  established  for  the  benefit  of  the  husband  alone,  but  for 
the  benefit  of  the  family  and  of  society;  to  protect  the  family  from 
destitution,  and  society  from  the  danger  of  her  citizens  becoming 
paupers." 

In  Helm  v.  ffelm,  11  Kans.  19,  Chief  Justice  Kingman  says: 
''  The  wife's  interest  is  an  existing  one.  The  occupation  and  en* 
joyment  of  the  estate  is  secured  to  her  against  any  act  of  her  hus- 
band or  of  creditors  without  her  consent'  If  her  husband  abandons 
her,  that  use  remains  to  her  and  the  family.  With  or  without  her 
husband,  the  law  has  set  this  property  apart  as  her  home.'' 
'■'  These  citations  are  sufficient  to  show  that  both  the  convention 
that  framed  the  Constitution  and  the  court  whose  prerogative  it  is 
to  construe  it,  have  unitedly  declared  its  purposes  and  objects  to  be 
for  ''the  protection  and  maintenance  of  the  wife  and  children 
against  the  neglect  and  improvidence  of  the  husband  and  father. "^ 

This  court,  in  the  consideration  of  questions  arising  under  this 
provision  of  the  Constitution  and  the  statutory  enactments  in  aid 
thereof  and  supplemental  thereto,  must  give  them  a  liberal  con- 
struction, so  that  the  purposes  intended  by  the  laws  shall  the  better 
be  advanced  and  secured.  Thomp.  H.  &  Ex.  8,  and  authorities 
there  <;ited.  These  same  considerations  induce  the  courts  to  adopt 
a  strict  rule  respecting  their  alienation,  to  the  end  that  what  is 
regarded  so  highly  as  to  be  embodied  in  the  organic  law  as  the  most 
beneficent  legislation  and  the  most  enlightened  public  policy,  is  not 
to  be  lightly  regarded  and  easily  avoided  by  the  parties  for  whose 
iprotection  the  legislation  was  adopted.  Hence  it  is  held  that  the 
homestead  right  can  be  barred  only  by  complying  strictly  with  the 
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laws  prescribing  the  mode  of  alienation.  Moore  y.  Titman,  33  111. 
360;  Kitchell  ▼.  Burgwin,  21  111.  45;  Conner  y.  Mc Murray,  84 
Mass.  202;  Oreenough  y.  Turner,  77  Mass.  332;  ffoge  y.  Hollieter,  2 
Tenn.  Gh.  606;  Dickinson  y.  McLane,  57  N.  H.  31.  To  diyest  the 
homestead  estate,  the  mode  of  conyeyance  prescribed  by  the  law 
goyerning  the  alienation  of  such  estates  mnst  be  strictly  pursued. 
This  is  the  rule  generally  adopted  in  all  the  States,  in  which  such  laws 
haye  been  enacted,  held  more  strictly  in  some  than  m  others,  and 
yet  in  all  there  must  be  a  literal  compliance  with  the  proyisions  of 
the  statutes  in  this  behalf. 

From  all  the  adjudications  upon  this  subject,  the  three  following 
rules  are  deduced,  and  may  fairly  be  considered  as  settled: 

1.  The  object  of  the  homestead  law  is  to  protect  the  family  of 
the  owner  in  the  possession  and  enjoyment  of  the  property. 

2.  That  construction  must  be  giyen  such  laws,  which  will  best 
advance  and  secure  their  object. 

3.  To  divest  the  homestead  estate,  there  must  be  a  literal  com- 
pliance with  the  mode  of  alienation  prescribed  by  the  statute. 

Applying  these  rules  to  the  mortgage  first  executed  by  Stoner, 
and  subsequently  to  its  attempted  ratification  by  Mrs.  Stoner,  th& 
conclusion  is  irresistible  that  it  was  not  done  in  compliance  with 
the  provisions  of  the  homestead  law,  and  that  it  was  violative  both 
of  the  letter  and  the  spirit  of  the  Constitution.  The  requirements 
of  the  organic  law  in  this  respect  are  plain  and  unmistakable: 
''The  homestead  shall  not  be  alienated  without  the  joint  consent 
of  husband  and  wife,  when  that  relation  exists/'  The  consent  of 
the  wife  to  the  execution  of  this  mortgage  was  not  had  before,  or 
at  the  time  of  the  attempted  alienation  on  the  12th  day  of  Novem- 
ber. If  she  ever  consented,  it  was  long  after  its  delivery,  and  at 
the  time  of  the  acknowledgment  of  the  alleged  ratification  on  the 
27th  of  December. 

Is  this  the  act  of  ''  joint  consent "  as  required.^  The  usual  and 
legal  signification  of  the  word  consent  implips  assent  to  some 
proposition  submitted.  In  cases  of  contract  it  means  the  ''con- 
currence of  wills."  Consent  supposes  a  physical  power  to  act,  a 
moral  power  of  acting,  and  a  serious,  determined  and  free  use  of 
these  powers.  In  the  very  nature  of  things,  consent  to  the  aliena- 
tion must  precede  the  act  of  conveyance.  The  husband  must  have 
made  a  proposition  to  the  wife,  or  the  wife  to  the  husband,  or  a 
purchaser  to  both,  to  alienate  the  homestead,  and  the  mind  of  the 
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hasband  and  of  the  wife  must  have  concurred,  and  they  mnst  hare 
jointly  consented  to  the  execution  of  the  conveyance,  or  the  crea- 
tion of  the  lien,  both  assenting  and  both  signing  the  instrument 
before  delivery.  *^  It  might  be  that  a  husband  and  wife,  by  two 
separate  instruments,  could  alienate  the  homestead  when  it  was 
intended  by  both  that  such  instruments  should  operate  together  as 
a  single  instrument;  for  in  such  a  case  it  might  perhaps  be  said 
that  the  separate  consent  of  each  had  such  a  connection  with  each 
other,  that  they  might  together  be  considered  as  the  joint  consent 
of  both.'*    Valentine,  J.,  in  Ott  v.  Sprague,  27  Kans.  620. 

In  such  a  case,  where  it  clearly  appears  that  there  had  been  a 
previous  consultation  between  husband  and  wife,  and  both,  with 
full  knowledge  of  all  the  facts  and  circumstances,  had  consented  to 
the  alienation,  and  where  there  is  an  entire  absence  of  fraud,  intimi- 
dation or  concealment  of  material  facts  from  the  wife  or  the  hus- 
band, and  where  from  the  temporary  absence  of  either,  or  being 
widely  separated,  and  there  being  a  necessity  for  prompt  action  to 
take  advantage  of  a  bargain  conducive  to  the  interests  of  both, 
under  such  and  similar  circumstances,  an  alienation  of  the  home- 
stead by  separate  instruments,  but  each  containing  a  reference  to 
the  other,  might  be  upheld;  but  the  safer  and  better  rule  to  observe 
is  to  have  the  joint  consent  of  the  husband  and  wife  evidenced  by 
their  signatures  to  the  same  instrument,  at  the  same  time  and 
place,  before  the  same  officer,  and  in  presence  of  each  other.  The 
word  ''joint''  seems  to  have  been  used  advisedly  and  with  such  a 
purpose,  and  to  hold  otherwise  would  be  to  ignore  it  in  the  con- 
struction of  the  constitutional  provision,  instead  of  giving  to  it  the 
force  and  meaning  it  is  naturally  entitled  to. 

In  Luther  v.  Drake,  21  Iowa,  92,  on  this  question  the  court  say: 
**  The  point  made  by  counsel  is,  that  as  the  husband  and  wife  did 
not  concur  in  and  sign  the  same  conveyance,  the  homestead  title 
did  not  pass,  and  the  deed  was  of  no  validity  under  the  statute. 
The  question  is  mi,  free  from  difficulty.  The  interests  involved 
therein  to  property  of  untold  value  in  the  State  are  too  great  to 
justify  its  determination  until  it  necessarily  arises;  as  at  present 
advised,  this  court  might  not  be  united  in  its  solution,  and  as  the 
same  can  be  disposed  of  upon  other  grounds,  we  prefer  to  leave  it 
open  for  future  consideration." 

In  Dickinson  v.  McLane,  57  N.  H.  31,  the  case  being  this: 
*'  March  13,  1862,  John  Dickinson,  the  plaintiff's  husband,  mort- 
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gaged  the  premiAes  to  Z.  EL  Dickinaon,  releasing  all  his  right  to  a 
homestead  therein,  but  the  plaintiff  did  not  sign  the  deed.  Thia 
mortgage  was  foreclosed  December  16,  1864,  and  the  defendant 
holds  the  title.  March  *ZSf  1863,  the  plaintiff,  bj  her  separate  deed 
(her  husband  not  joining  therein),  quitclaimed  to  said  Z.  E.  Dick- 
inson, 'all  the  right  of  homestead  that  she  might  or  could  be- 
entitled  to,  in  any  event,  or  in  any  change  of  life  or  circumstances/ 
in  said  premises.''  At  this  time  John  Dickinson  and  the  plaintiff 
had  three  minor  children.  Smith,  J.,  said:  ^*  There  is  nothing^ 
in  the  act  of  1851  in  relation  to  homesteads,  or  in  any  subsequent 
statutes,  that  shows  any  intention  of  the  legislature  that  a  married 
woman  might  release  her  right  of  homestead  by  a  separate  deed. 
Indeed  the  language  used  implies  that  a  release  of  homestead,, 
to  be  valid,  must  be  by  the  joint  deed  of  the  husband  and  wife. 
*  *  *  Again  the  natural  construction  of  the  language  of 
the  6th  section,  'unless  the  wife  join  in  the  deed  of  convey- 
ance,'  is  that  she  join  in  the  same  deed  he  executes,  and  not 
by  her  separate  deed.  But  aside  from  this,  there  is  nothing  in 
the  act  which  shows  that  the  legislature,  in  providing  that  the 
wife  might  join  in  the  deed  of  conveyance  by  her  husband  of  the 
homestead,  intended  that  any  different  construction  should  be  given 
to  such  provision  than  what  the  law,  as  it  had  been  in  force  iu  this 
State  up  to  that  time,  would  permit  her  to  do.  From  these  views. 
It  follows  that  the  plaintiff  never  released  her  homestead  in  the 
premises  set  out  in  her  bill,  by  any  valid  deed."  Gushing,  C.  J.: 
*'  The  portion  of  the  statute,  which  according  to  my  understanding 
is  to  govern  this  matter,  is  as  follows  :  '  And  no  release  or  waiver 
of  such  exemption  shall  be  valid  unless  made  by  deed  executed  by 
the  husband  and  wife,  with  all  the  formalities  required  by  law  for 
the  conveyance  of  real  estate.'  (Comp.  Stats.  474,  §  1.)  In  the 
very  teeth  of  this  statute  we  are  asked  to  hold  that  the  homestead 
here  has  been  released  by  the  separate  deeds  of  the  husband  and 
wife,  executed  during  the  life  of  the  husband.  The  policy  of  the 
law  has  wisely  provided  that  this  most  important  right,  this  tabula 
6  fMufragio^  this  last  plank  from  the  shipwreck,  shall  not  be  lost 
unless  the  husband  and  wife  lose  their  hold  of  it  at  the  same  time 
and  by  the  same  act.  In  some  way,  it  is  not  material  to  us  to  in* 
quire  how,  the  wife  has  been  induced  to  execute  this  deed  alone; 
probably  because  the  husband  then  refused  to  join  in  it.  And  it  is 
proposed  that  the  first  time  a  matter  of  this  kind  is  brought  to  the 
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notice  of  the  coart»  the  law  should  be  judieially  repealed.  Why  ? 
I  am  not  able  to  see  any  reason  for  doing  so,  and  I  therefore  think 
that  the  homestead  of  the  plaintiff  is  not  released/'  Ladd,  J.: 
''  The  separate  deed  of  the  husband  and  the  separate  deed  of  the 
wife  are  alike  ineffectual  to  pass  the  homestead  right.  By  tho 
plain  terms  of  the  statute,  neither  can  have  any  effect  upon  it.  It 
seems  to  follow  that  the  separate  deeds  of  both  must  be  equally  in- 
effectual. The  statute  created  a  new  and  somewhat  popular  estate 
—  an  inchoate  right  in  which  the  wife  and  minor  children,  as  well 
as  the  husband,  have  an  interest.  It  provides  the  exact  mode  in 
which  that  right  may  be  released  or  conveyed.  *  ♦  ♦  It  was 
doubtless  thought  necessary  to  guard  thus  carefully  the  mode  of 
conveying  away  the  right,  in  order  to  secure  f  nlly  the  beneficial 
purposes  of  the  act.  I  do  not  think  it  is  within  the  power  of  the 
-court  to  hold  that  any  mode  of  conveyance,  different  from  that 
required  by  the  act,  is  effectual,  either  by  way  of  estoppel  or  other- 
wise. Our  cases,  where  it  has  been  held  that  a  release  by  the  wife 
of  her  right  of  dower,  by  a  separate  deed  executed  subsequently  to 
the  deed  of  her  husband,  cannot  govern  this  case,  because  of  the 
clear  and  unequivocal  terms  of  the  statute  prescribing  the  only  way 
in  which  the  homestead  right  can  be  conveyed.'' 

In  the  case  of  Poole  v,  Oerrardy  6  Cal.  71;  8.  c,  65  Am.  Dec*  481,  the 
case  being  this :  Hiram  Poole,  the  husband  of  the  plaintiff,  on  the  1 5th 
of  September,  1853,  conveyed  the  homestead  to  the  defendant  for 
$3,500,  by  a  deed  in  which  his  wife  did  not  join,  though  it  was  made 
with  her  knowledge.  Poole  the  next  day  left  the  country.  The  plain- 
tiff's wife,  who  was  residing  on  the  property  under  the  impre^iou 
that  she  had  no  legal  rights  to  the  homestea<^  conveyed  her  claim 
thereto  to  the  defendant  for  $200,  by  a  deed  executed  and  acknowl- 
edged as  if  she  were  a  feme  sole,  on  the  28th  day  of  September, 
1853.  She  subsequently  brought  this  action  to  recover  possession 
of  the  homestead,  and  for  rents,  etc.  Heydes^ felt,  J. :  ^'  The 
court  below  erred  in  deciding  that  the  deed  of  the  plaintiff  (the 
wife)  conveyed  all  her  interest  in  the  property.  To  make  a  valid 
sale  of  the  homestead  requires  the  joint  deed  of  husband  and  wifa 
The  husband  must  make  the  contract,  and  the  wife  must  assent  to  it 
by  an  examination  separate  and  apart  from  her  husband.  This  is  the 
mode  pointed  out  by  the  statute,  and  it  must  be  strictly  pursued." 

The  case  of  Sprague  v.  OH,  decided  by  this  court  and  heretofore 
>oited,  was  one  in  which  the  husband  and  wife  had  made  separate 
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'bonTeyances  of  their  homestead,  but  there  was  an  interval  of  eight 
years  between  the  execntion  of  the  deed  of  the  husband  and  that  of 
the  wife,  daring  all  of  which  time  the  wife  had  been  separated 
trom  the  husband,  and  for  the  most  of  that  time  both  had  been 
absent  from,  the  homestead.  It  was  held  by  the  court,  Mr.  Justice 
Valentine  delirering  the  opinion,  that — ^' Where  two  separate 
and  distinct  instruments  are  executed,  at  two  separate  and  distinct 
times,  as  in  this  case;  where  a*  long  interval  elapses  after  one  is 
•executed,  before  the  other  is  executed,  the  interval  in  this  case 
being  over  eighty  years;  and  ^here  the  two  instruments  are  exe- 
cuted without  any  reference  to  each  other,  or  without  any  intention 
that  the  two  together  may  be  considered  as  one  single  and  united 
instrument,  we  think  that  one  cannot  make  the  other  valid." 

In  Morris  v.  Ward,  5  Kans.  239,  it  is  held  that  a  mortgage  of  the 
homestead  executed  by  the  husband  alone  is  void. 

In  Dollman  v.  Harris,  5  Eans.  597,  it  is  held  that  a  mortgage 
of  a  homestead,  executed  by  the  wife  alone,  is  void,  notwithstand- 
ing the  legal  title  to  the  same  may  be  in  her  and  not  in  her  husband. 
How  then  can  it  be  said  that  two  void  instruments,  one  executed 
by  the  husband  and  the  other  by  the  wife,  mortgaging  the  home- 
stead, can  have  the  effect  to  create  a  lien  Y  They  are  void  for  all 
purposes,  whether  considered  separately  or  taken  together. 

Counsel  for  defendant  in  error  refers  to  the  case  of  Spafford  v. 
Warren,  47  Iowa,  47,  and  claims  that  case  as  decisive  of  this.  We 
do  not  think  so.  In  that  case  the  wife  having  previously  been  con- 
sulted consented  to  the  execution  of  the  mortgage,  and  she  and  her 
husband,  in  presence  of  each  other,  signed  and  at  the  same  time 
acknowledged  the  instrument.  The  name  of  the  grantee  and  the 
•description  of  the  property  were  left  blank,  and  the  writing  was  left 
in  the  possession  of  the  husband,  to  be  used  in  accordance  with  the 
understanding  between  the  husband  and  wife,  to  secure  a  creditor 
of  the  husband.  The  wife  left  home  upon  a  visit,  and. during  her 
absence  the  husband  discovered  that  the  blank  instrument  executed 
by  her  and  himself  was  a  deed  absolute.  He  filled  the  proper  blank 
with  the  description  of  the  property  which  he  and  his  wife  intended 
to  incumber  by  the  mortgage.  A  short  time  thereafter,  having  bar- 
gained a  sale  of  the  homestead  to  defendant  Warren,  he  filled  the 
•other  blank  in  the  instrument  executed  as  aforesaid  by  the  plaintiff 
with  the  name  of  the  purchaser  Warren.  On  the  return  of  the 
wife  her  husband  informed  her  of  the  uses  to  which  the  instrument 
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executed  by  them  had  been  put,  and  of  the  sale  and  conveyance  of 
the  homestead  by  means  of  that  instrnment.  With  this  knowledge 
she  consalted  lawyers,  who  advised  her  that  her  rights  in  the  prop- 
erty had  not  been  divested  by  the  conveyance.  With  this  knowl- 
edge and  advice  she  and  her  husband  occupied  the  house  until  the 
March  following  the  conveyance;  and  while  so  occupying,  it  waa 
offered  for  sale  by  the  purchaser,  and  Warren  took  one  person  with 
whom  he  was  negotiating  with  tha<^view,.to  see  it.  They  were  met 
by  the  wife,  who  knew  the  object  of  the  visit,  and  she  made  no 
claim  to  the  property.  Shortly  after  this  the  husband  and  wife  re- 
moved from  the  property,  and  a  tenant  of  Warren  went  into  the 
possession  thereof.  More  than  three  years  after  Warren  purchased 
the  property,  and  nearly  three  years  after  plaintiff  removed  from  it, 
she  commenced  an  action  in  chancery  to  set  aside  the  conveyance.  In 
the  meantime  Warren  had  paid  off  the  mortgage  resting  upon  the 
property  at  the  time  of  its  purchase  from  her  and  her  husband,  had 
discharged  a  debt  of  the  husband's  which  he  had  assumed  to  pay  as  a 
part  consideration  for  the  purchase,  had  made  certain  improvements 
upon  the  house,  and  had  executed  a  mortgage  on  the  property  to  one 
Stevens.  The  court  held  on  this  state  of  facts,  that  '^  the  law  raises  a 
presumption  that  she  has  assented  to  the  validity  of  her  deed,  and 
thus  cured  its  infirmities  by  ratification."  This  case  may  have  been 
properly  decided  on  the  ground  that  the  wife,  with  the  full  knowl- 
edge of  her  rights  as  advised  by  counsel,  and  of  the  action  of  her 
husband  as  communicated  by  him,  voluntarily  surrendered  her 
property,  made  no  objection  to  the  defendant's  title  when  he  offered 
to  sell  it  in  her  presence,  permitted  him  quietly  to  hold  possession 
of  it  for  more  than  three  years  before  she  commenced  her  action, 
and  knew  that  he  was  making  improvements  and  discharging  in- 
debtedness'resting  on  it.  All  these  facts  may  have  been  suflScient 
to  estop  her  from  claiming  an  interest  in  it.  She  kept  silent  when 
she  ought  to  have  spoken.  I  do  not  understand  that  these  acts  of  hers,, 
or  rather  absence  of  protest,  complaint,  or  action,  ratify  her  convey- 
ance; I  can  understand  how  by  these  things  she  can  be  estopped 
from  setting  up  or  claiming  any  interest  in  the  property.  The  learned 
judge  who  delivered  the  opinion  used  estoppel  and  ratification  in- 
terchangeably, and  as  if  they  are  synonymous  and  of  the  same  legal 
signification.  I  do  not  so  regard  them.  Applying  the  most  ap- 
proved definition  of  estoppel  (that  of  Bigelow)  to  the  facts  in  the 
Iowa  case,  and  the  result  would  be  that  her  acts  were  such  in  re- 
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spect  to  the  property  that  it  would  be  a  fraud  on  the  purchaser  to 
permit  her  to  impair  or  controyert  them.  The  character  of  es- 
toppel is  given  to  what  would  otherwise  be  a  mere  matter  of  evi- 
dence.  Estoppel  may  be  created  by  silence  or  non-action,  while 
ratification  requires  some  positiye,  assertive  act;  and  it  does  not 
make  any  difiFerence  whether  the  ratification  is  express  or  implied, 
for  if  implied,  it  is  from  the  act  of  the  individual  respecting  the 
subject-matter  of  the  controversy. 

The  case  at  bar  is  one  in  which  the  contention  of  the  counsel  for 
the  defendant  in  error  is,  that  the  wife  ratified  the  execution  of 
the  mortgage  in  her  name  by  the  husband.  The  case  of  Spafford 
V.  Warren  is  one  in  which  the  wife  placed  herself  in  such  a  position 
by  her  non-action  as  to  be  estopped.  In  this  case  there  is  not  a 
single  element  of  the  doctrine  of  estoppel  to  be  fonnd.  It  may  be 
that  in  view  of  the  decision  of  the  Supreme  Court  of  Iowa  in  the 
case  of  JStinson  v.  Richardson,  44  Iowa,  373,  it  was  necessary  for 
the  court  in  Spafford  v.  Warren  to  deal  liberally  with  the  doctrine 
of  ratification.  In  the  first  case  it  says:  ''  It  is  contended  that  the 
plaintiff  [the  wife]  assented  to  and  even  advised  the  sale,  and  that 
she  is  now  estopped  from  setting  up  her  homestead  rights  in  the 
property,  if  she  ever  had  any.  But  if  we  should  hold  that  she 
relinquished  her  homestead  rights  by  verbally  consenting  to  the  as- 
signment, or  estopped  herself  by  such  consent,  we  should  nullify 
an  express  provision  of  the  statute.  Whether  she  knew  it  was  a. 
nullity  or  not,  there  was  nothing  she  could  do  or  say  about  it,  short 
of  concurring  in  and  signing  the  same  joint  instrument  with  her 
husband,  that  could  give  it  any  validity.'' 

It  would  seem  that  this  comes  very  close  to  saying  that  a  married 
woman  could  not  be  estopped  by  any  thing  she  could  say  or  do, 
except  joining  in  the  conveyance,  from  claiming  her  interest  in 
the  homestead. 

In  this  State,  the  question  of  estoppel  is  an  open  one  in  this  class 
of  cases.  In  the  case  of  Helm  v.  Helm,  supra,  Chief  Justice  Eikg- 
HAN,  in  commenting  on  the  facts  of  that  case,  says:  ''  It  may  well 
be  questioned  whether  an  innocent  purchaser  would  not  hold  the 
land  against  her  who  had  stood  silent  while  he  purchased  for  a 
fall  consideration  the  land  which  the  record  showed  belonged  to 
William  Helm.'' 

No  opinion  is  expressed  now  with  reference  to  it,  there  being  no 
facts  in  this  case  that  invoke  it;  we  will  meet  it  when  it  comes. 
Vol.  LIX  —  75 
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There  is  another  reason  why  this  attempted  ratification  is  not 
effectual  to  make  it  so:  ''It  must  be  shown  that  there  was  previous 
knowledge  on  the  part  of  the  principal  of  all  the  material  facts  and 
circumstances  attending  the  act  to  be  ratified,  and  if  the  principal 
assent  to  the  act  while  ignorant  of  the  facts  attending  it,  he  may 
disaflSrm  it  when  informed  of  such  facts.  Indeed,  in  the  very  nature 
of  things  this  must  be  true.  The  effect  of  ratification  is  to  create  a 
contract;  but  a  contract  implies  assent,  and  how  can  there  be  assent 
without  knowledge?"     National  Bank  v.  Drake,  29  Eans.  311. 

There  is  no  finding  or  conclusion  of  fact  that  the  wife  was  made 
acquainted  with  all  the  material  facts  attending  the  execution  of 
the  mortgage  by  her  husband.  The  court  below  in  the  fourth  con- 
clusion of  facts  says  that  the  notary  who  took  the  acknowledg- 
ment of  the  mortgage,  being  uneasy  about  his  position  in  the 
premises,  procured  another  notary  to  accompany  him  to  Lancaster 
to  see  her  about  it,  on  the  27th  of  December.  Samuel  A.  Stoner 
was  not  at  home,  and  they  found  the  wife  at  home  alone.  The 
other  notary  explained  to  her  **  the  nature  of  their  business,"  and 
told  her  that  she  had  a  right  to  do  as  she  pleased,  but  that  if  her 
husband  had  forged  her  name,  he  was  liable  to  get  into  trouble. 
She  expressed  her  willingness  to  ratify  what  had  been  done,  and 
she  signed  and  executed  the  instrument.  This  does  not  make  the 
showing  of  knowledge  required  by  law.  A  notary  who  had 
deliberately  violated  a  criminal  statute  of  the  State  went  to  the 
wife,  whose  name  had  been  forged  to  a  mortgage  by  her  hus- 
band and  her  acknowledgment  certified  to  by  this  notary,  and 
explained  to  her  the  nature  of  his  business,  told  her  it  is  true  that 
she  could  do  as  she  pleased,  but  coupled  it  with  a  statement  that  if 
her  husband  had  forged  her  name  he  was  liable  to  get  into  trouble. 
The  nature  of  the  notary's  business  was. to  save  himself  from 
trouble.  He  was  not  a  party  to  the  contract;  he  did  not  know  all 
the  circumstances  attending  it;  he  did  not  visit  the  wife  in  good 
faith  to  impart  knowledge  of  all  the  material  facts  and  circum- 
stances of  the  transaction;  he  was  there  to  shield  himself  from  the 
consequences  of  a  criminal  act,  and  not  as  a  party  to  the  contract. 
To  hold  such  a  ratification  effectual  would  put  it  in  the  power  of 
every  reckless  and  improvident  husband  in  the  State  to  render  nu- 
gatory a  plain  constitutional  provision.  Such  a  husband  could 
sign  his  wife's  name  to  a  mortgage  of  the  homestead  and  have  it 
certified  as  acknowledged,  and  probably  in  every  instance  the  wife 
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woald  ratify  rather  than  see  her  husband  siiAer.  *^  To  constitate 
a  ratification 9  it  must  be  voluntary,  deliberate  and  intelligent;  and 
the  party  must  know  that  without^  he  would  not  be  bound." 

The  conclusions  ol  fact  respecting  the  execution  of  this  ratifying 
instrument  by  fflrs.  Stoner  do  not  authorize  the  conclusion  of  law 
that  the  mortgage  as  ratified  is  valid.  We  will  not  stop  to  discuss 
the  question  as  to  whether  the  act  of  Stoner  in  signing  the  name  of 
his  wife  to  the  mortgage,  or  procuring  some  other  person  to  do  so, 
is  a  void  or  a  voidable  act,  and  if  void,  not  subject  to  ratification. 
While  the  writer  of  this  opinion  has  a  very  decided  conviction  on 
tlie  question,  its  solution  is  not  absolutely  necessary  to  the  disposi- 
tion of  the  case  in  this  court.  There  is  however  another  most  im- 
portant and  serious  reason  why  this  attempted  ratification  is  not 
effectual.  A  criminal  act  is  not  capable  of  ratification.  It  is  a 
oonclnsion  of  fact  in  this  case,  that  Nannie  E.  Stoner  never  signed 
the  note  and  mortgage,  and  that  her  name  was  probably  signed  to 
them  by  her  husband.  Whoever  did  sign  her  name  was  probably 
guilty  of  a  violation  of  the  first  subdivision  of  section  114  of  the  act 
regulating  crimes  and  punishments  (Oomp.  Laws  of  1885,  chap. 
31,  §  114),  and  rendered  himself  liable  to  be  charged  with  the 
crime  of  forgery  in  the  first  degree.  The  notary,  G.  F.  Goodrich, 
certified  the  acknowledgment  of  the  execution  of  the  mortgage  by 
Mrs.  Stoner,  when  in  truth  no  such  acknowledgment  was  made, 
and  this  was  in  violation  of  the  first  subdivision  of  section  119  of 
said  act  (Gomp.  Laws  of  1885,  chap.  31,  §  119),  and  he  rendered 
himself  liable  to  be  charged  with  the  crime  of  forgery  in  the  second 
degree.  We  will  not  temporize  or  refine  with  this  question.  It 
may  be  said  that  the  wife  should  be  permitted  to  ratify  the  mort- 
gage so  far  as  the  innocent  mortgagee  is  concerned,  he  having  no 
knowledge  of  the  fraud;  but  the  answer  to  this  is,  that  both  the 
signatures  to  and  the  certificate  of  the  execution  and  acknowledg- 
ment of  the  mortgage  are  criminal  acts,  and  cannot  be  ratified  for 
any  purposes.  It  is  always  the  case  that  some  innocent  persons 
suffer  by  reason  of  the  commission  of  a  criminal  act,  for  no  good 
results  can  flow  from  it,  nor  any  rights  be  acquired  by  it  or  in  con- 
sequence of  it.  We  cannot  conceive  of  any  state  of  facts  or  any 
chain  of  circumstances,  except  it  possibly  be  by  estoppel,  whereby 
any  person  can  acquire  any  interest,  estate  or  lien  upon  real  estate 
by  an  instrument  to  which  signatures  are  forged,  and  a  false  certifi- 
cate of  acknowledgment  is  attached. 
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This  question  has  been  considered  by  the  ooarts  of  other  States; 
and  probaUy  the  most  thoroughly  considered  case  is  that  of  Work- 
man ▼.  Wright^  33  Ohio  St.  405,  the  best  report  of  which  is  fonnd 
in  31  American  Reports,  546,  and  foot-note,  in  which  all  the  an- 
thorities^o  and  con  are  cited.  We  rest  our  views  upon  these  two 
propositions:  one  is  that  there  having  been  no  pretended  author- 
ity for  the  execution  of  the  mortgage  in  the  name  of  the  wife  by 
the  husband,  the  doctrine  of  ratification  does  not  apply;  the  other 
is  that  the  written  instrument  executed  by  Mrs.  Stoner  on  the 
27th  day  of  December  was  really  a  promise  given  for  the  purpose, 
and  in  consideration  of  avoiding  a  prosecution,  and  was  there* 
fore  void  as  against  public  policy. 

The  mortgage  of  the  defendant  in  error  being  void,  any  party  to 
the  suit  can  take  advantage  of  it,  and  hence  the  plaintiffs  in  error, 
whose  lien  by  the  judgment  of  the  court  below  was  subordinated 
to  that  of  the  mortgage,  can  properly  raise  the  question  of  its 
validity.  '^Inan  action  to  foreclose  a  senior  mortgage  executed 
by  the  husband,  on  answer  by  a  junior  mortgagee,  alleging  that 
the  mortgaged  property  was  the  homestead  of  the  mortgagor  when 
the  senior  mortgage  was  executed,  and  that  the  wife  did  not  join 
in  its  execution,  constitutes  a  good  defense  to  the  action,  even 
when  the  mortgagor  makes  no  defense."  AUey  v.  Bay,  9  Iowa, 
509;  Dye  v.  Mann,  10  Mich.  291. 

It  is  recommended  that  this  cause  be  remark  ded  to  the  District 
Court,  with  instructions  to  so  modify  its  judgment  as  to  declare  the 
mortgage  of  the  defendant  in  error  void,  and  that  it  is  not  a  lien 
on  the  premises. 

By  the  Court.     It  is  so  ordered. 

All  the  justices  concurring.  Cawte  remanded. 


Eaksas  City,  Port  Scott  and  Gulf  Railroad  Oohpant  v.  Esllt. 

(86  KftDS.  666.) 
McuUr  and  serDant — ratitoay  hrtikeman — Mope  of  employmefU—4rtfant  tree^ 

p€U86r. 

A  hoy  fifteen  jeare  old  wrongf  ally  boarded  a  freight  train  to  ride  without  pac- 
ing fare,  and  a  brakeman  ordered  him  to  jamp  off  wliile  the  train  was  mov- 
ing rapidly,  and  he  fearing  being  thrown  off,  jamped  and  was  injured. 
UM,  tliat  the  company  was  liable.    {See  note,  p,  601.) 
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ACTION  for  personal  injuries.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

WMace  PrtUttuid  Ohas,  W.  J^fair,  for  plaintiff  in  error. 

A.  Smith  Devenney,  for  defendant  in  error. 

ChOQSTOif,  0.  It  appears  from  the  evidence  that  on  the  night 
of  the  16th  of  June,  1884,  while  the  northbound  freight  train  on 
the  defendant's  railroad  stopped  for  water  about  one  mile  south 
of  the  city  of  Olathe,  William  Kelly  got  on  the  freight  train  be- 
tween two  freight  cars,  for  the  purpose  of  going  to  Kansas  City ; 
that  he  had  no  ticket,  and  no  money  to  pay  his  fare  ;  that  he  had 
been  working  in  Galena,  Cherokee  co^unty,  Kansas,  and  had  been 
sick,  and  was  on  his  way  home  to  Kansas  City  on  the  railroad 
without  paying  his  fare.  When  the  train  started,  and  before  it 
reached  the  station  at  Olathe,  a  brakeman  passing  over  the  train 
discovered  the  boy  on  the  drawhead  between  the  cars,  and  asked 
him  where  he  was  going,  and  whether  he  had  any  money  to  pay 
his  fare  ;  and  the  boy  answered  that  he  was  going  to  Kansas  City, 
and  was  without  any  money  and  could  not  pay  his  fare.  The  brake- 
man  then  directed  him  to  get  off  the  train.  He  said  he  would  if  they 
would  slow  up  or  stop  the  train.  The  brakeman  then  told  him  that 
the  train  was  going  slow  enough  for  him  to  get  off,  and  that  he  must 
jump  off  the  train.  The  boy  then  climbed  upon  the  ladder  on  the 
side  of  the  car.  The  brakeman  stepped  from  the  car  he  was  on  to 
the  end  of  the  car  where  the  boy  was  and  told  him  to  get  off  or  he 
would  throw  him  off.  In  obedience  to  this  demand  he  jumped  off 
the  train,  and  in  falling  his  right  leg  was  caught  under  the  wheels 
of  the  car  and  his  foot  and  ankle  were  crushed.  He  was  picked 
up  by  a  man  and  carried  to  a  hotel,  where  it  was  found  necessary 
to  amputate  his  leg  between  the  knee  and  ankle.     This  was  done. 

The  evidence  does  not  disclose  what  the  duties  of  a  brakeman 
are  on  the  defendant's  road.  In  the  absence  of  a  rule  defining  his 
duties,  we  presume  that  under  the  general  scope  of  his  employ- 
ment as  servant  of  the  company  on  the  train,  concerned  in  its  man- 
agement, and  aware  of  the  fact  that  a  person  who  goes  upon  the 
train  with  the  intent  to  ride  thereon  without  paying  fare  is  a  tres- 
passer, the  implied  authority  in  such  case  is  an  inference  from  the 
nature  of  the  business  and  its  actual  daily  exercise  according  to 
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common  observation  and  experience.  Added  to  this,  is  the  testi- 
mony of  the  brakeman,  who  answered,  when  asked  how  it  hap- 
penedy  that  he  stood  by  and  let  Long,  another  brakeman,  do  all  the 
talking  With  this  young  man;  **  I  was  to  keep  them  off  of  my  end 
of  the  train,  and  he  was  to  keep  them  off  of  his."  Assuming  that 
the  brakeman  had  anthority  to  put  trespassers  off  the  train  in  a 
lawful  manner,  yet  defendant  insists  that  if  the  act  was  done,  aa 
the  plaintiff  claims,  and  the  boy  was  forced  off  the  train  while  it 
was  running  at  a  speed  of  eight  miles  per  hour  on  a  dark  night,  it 
cannot  be  said  that  the  brakeman  was  acting  in  so  doing  under  the 
scope  of  his  employment  so  as  to  make  the  company  liable.  In 
this  the  defendant  is  mistaken.  Assuming  the  case  made  by  the 
plaintiff,  the  act  complained  of  was  reckless,  wanton,  and  illegal, 
and  if  done  within  the  scope  of  the  brakeman's  employment  and 
authority,  he  was  acting  for  the  defendant,  and  not  for  himself. 
The  removal  of  trespassers  from  the  train  was  within  the  implied 
authority  and  became  the  duty  of  the  servants  in  charge  of  the 
train;  and  the  fact  that  in  so  exercising  that  right  or  duty  they 
acted  negligently  and  wantonly,  and  caused  the  boy  to  jump  off  the 
train  while  running  at  a  speed  unsafe  for  him  to  get  off,  and  he 
was  injured,  will  not  exonerate  the  defendant.  Ramsden  v.  Bom- 
ion  &  Albany  72.  Co.,  104  Mass.  117;  8.  c,  6  Am.  Rep  200;  Higgins 
V.  Turnpike  Co.,  46  N.  Y.  23;  s.  c,  7  Am.  Rep.  293;  N.  FT.  R. 
Co.  V.  Backy  66  111.  238;  Klim  v.  C  P.  R.  Co.,  37  Cal.  400. 

The  defendant  had  the  right  to  put  the  boy  off  from  its  cars,  and 
in  doing  so  could  use  such  force  as  was  necessary  to  eject  him,  but 
in  so  doing  must  exercise  the  right  with  ordinary  care  and  prudence 
on  its  part.  And  if  the  train  was  moving  at  such  a  rate  of  speed 
as  to  render  it  unsafe,  and  the  night  was  dark,  it  must  stop  or  slow 
up  the  train;  and  the  mere  fact  that  the  boy  was  on  the  train  as  a 
trespasser  was  not  such  negligence  as  to  relieve  the  defendant  from 
this  obligation,  and  gave  its  servants  no  license  to  negligently  and 
wantonly  eject  him  in  a  manner  liable  to  do  him  great  bodily  harm. 
Munjan  v.  Com'n'rs  of  Miami  Co.,  27  Kans.  89.  And  it  could  make 
no  difference  whether  he  was  ejected  by  actual  force  or  by  threats, 
if  he  jumped  from  the  train  in  obedience  to  a  command  of  the 
brakeman.  He  being  a  boy  fif  teeen  years  old.  he  would  not  be  ex- 
pected to  use  that  degree  of  judgment  and  discretion  which  would 
be  expected  and  required  of  an  adult.  He  believed,  and  he  had  a 
right  to  believe,  that  force  would  be  used  to  eject  him;  and  when 
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he  saw  the  brakeman  coming  toward  him,  threatening  to  throw  him 
ofF,  he  cannot  under  the  circumstances  be  charged  with  negligence 
for  not  having  waited  longer.  Kline  t.  (7.  P,  R,  Oo^  37  Gal.  404; 
MouUon  Y.  Aldrich,  28  Eans.  312. 

Again,  he  was  assured  that  it  was  safe  to  get  off  the  train,  and 
that  it  was  not  necessary  to  slow  up.  Belying  upon  either,  the  de- 
fendant cannot  be  heard  to  say  that  his  injury  was  caused  by  his 
own  neglience.  What  he  was  guilty  of  was  in  getting  on  the  train 
without  being  prepared  to  comply  with  the  regulations  of  the  com* 
pany  in  relation  to  carrying  of  passengers,  and  trying  to  ride  on 
the  train  without  paying  fare;  but  at  the  time  of  the  injury  de- 
fendant well  knew  of  this  negligence,  and  was  informed  of  the 
facts  which  showed  him  to  be  a  trespasser  on  the  train  without 
right,  save  such  right  as  the  defendant  owed  even  to  trespassers. 
And  we  believe  the  true  rule  and  doctrine  to  be  that  a  railroad 
company  is  bound  to  exercise  its  dangerous  business  with  due  care 
to  avoid  injury  to  others,  even  to  the  protection  of  a  trespasser  who 
is  not  guilty  of  contributory  negligence.  Beems  v.  C7.,  R,  1,  dt  P, 
R.  Co.,  58  Iowa,  155;  Keffe  v.  M.  £  SL  P.  Ry.  Co,,  21  Minn.  207; 
8.  c,  18  Am.  Rep.  393;  JT.  C  Ry,  Co,  v.  FUzsimmons,  22  Eans. 
686. 

The  defendant  complains  of  the  instructions  given  by  the  court 
to  the  jury.  Some  of  these  objections  we  deem  of  not  sufficient 
importance  to  receive  comment;  others  are  covered  by  the  general 
discussion  of  the  questions  in  this  opinion.  Th^  defendant  partic- 
ularly complains  of  a  part  of  the  sixth  instruction,  which  is  as 
follows:  ^'  And  I  charge  you  that  the  plaintiff's  right  to  recover  is 
not  affected  by  his  having  contributed  to  the  injury,  unless  he  was 
at  fault  in  so  doing.  ^ 

The  general  rule  is^  that  one  cannot  recover  for  an  injury  if  he 
is  guilty  of  negligence  directly  contributing  to  the  injury;  yet 
under  the  facts  in  this  case,  if  the  plaintiff  was  guilty  of  negli- 
gence, it  was  in  boarding  the  defendant's  train  without  first  pro- 
curing a  ticket,  or  having  money  to  pay  his  fare;  in  other  words, 
in  attemptmg  to  cheat  the  company  and  be  transported  for  nothing. 
Technically  speaking,  the  jumping  off  the  train  by  the  plaintiff 
was  negligence;  and  this  instruction,  in  speaking  of  the  plaintiff's 
negligence,  was  considering  this  kind  of  negligence;  in  fact,  the 
only  claim  of  negligence  relates  to  these  two  acts  of  the  plaintiff. 
We  admit  that  these  acts,  taken  and  considered  by  themselves  alone* 
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and  anexplained  by  circumstances  and  motives,  establish  negligence 
where  those  acts  result  in  the  injury.  In  the  first  instance  the 
negligent  act  of  the  plaintiff  was  discoyered  by  the  defendant  before 
the  injury;  and  after  this  discoyery,  by  the  slightest  care  on  the 
part  of  the  defendant,  the  injury  could  have  been  prevented.  Then 
can  it  be  said  or  claimed  that  by  reason  of  this  negligent  act  the 
plaintiff  was  injured?  As  to  the  latter,  it  was  caused  by  the  acta, 
of  defendant's  servants  while  in  the  discharge  of  their  master's 
business.  If  the  plaintiff,  when  discovered,  had  voluntarily  jumped 
from  the  train  while  the  train  was  in  dangerous  motion,  or  had 
done  so  without  sufficient  provocation  or  ground  for  alarm,  or  in 
anticipation  of  danger  where  none  existed,  or  had  failed  to  exercise 
reasonable  care  and  caution,  situated  as  he  then  was,  and  the  like, 
these  things  would  not  justify  or  excuse  him.  So  the  mere  negli- 
gent act  alone,  when  shown,  will  not  always  determine  the  right  of 
recovery.  The  act  may  exist,  and  yet  be  the  result  of  no  fault  of 
him  who  commits  it.  We  see  no  error  in  this  instruction.  Nelson 
V.  A.  (£  P.  R.  Co.,  68  Mo.  593;  Oiiy  of  Wyandotte  v.  White,  13 
Eans.  192. 

Again,  the  defendant  presents  a  single  sentence  from  the  ninth 
instruction,  and  claims  it  to  be  error:  ''  Plaintiff  was  only  required 
to  exercise  ordinary  care  to  avoid  injury."  The  ninth  instruction, 
taken  altogether,  we  think  was  properly  given.  It  is  as  follows: 
**  9.  Plaintiff  was  only  required  to  exercise  ordinary  care  to  avoid 
injury,  but  this  requisite  could  only  be  complied  with  by  the  exer- 
cise of  that  degree  of  caution  which  persons  of  his  age  and  intel- 
ligence and  of  ordinary  prudence  would  use  under  the  same  con- 
ditions of  danger,  and  with  like  knowledge  of  the  situation." 

This  instruction,  viewed  in  the  light  of  the  facts,  properly  states 
the  law  applicable  to  t)ie  facts.  The  plaintiff  was  on  a  train,  and  a 
trespasser.  He  was  entitled  to  no  protection  from  an  injury  result- 
ing from  his  own  acts  or  conduct,  and  could  claim  no  protection 
from  injuries  received  while  so  trespassing  on  the  defendant's  train, 
resulting  from  the  ordinary  and  usual  operation  and  management 
of  the  defendant's  train;  but  to  meet  and  protect  himself  against 
the  wrongful  acts  of  the  defendant,  he  was  not  required  to  exercise 
more  than  ordinary  care,  considering  his  age,  his  situation  and  con- 
dition, and  surrounding  dangers.  When  he  became  a  trespasser 
upon  the  train,  he  had  no  right  to  believe  that  by  reason  of  that 
fact  he  was  to  be  negligently  or  wantonly  expelled,  or  ejected  in  a 
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manner  that  would  resnlt  in  serioas  injury  to  himself.  Tawnley  ▼. 
C,  M.  d  SL  P.  R.  Co.,  63  Wis.  626. 

In  conclusion,  defendant  insists  that  the  special  findings  of  the 
jury  show  passion  toward  the  defendant.  We  have  carefully  exam- 
ined the  special  findings,  and  find  no  evidence  of  this  charge,  but 
on  the  contrary,  find  all  of  the  special  findings  supported  by  some 
evidence.  True,  upon  some  questions  the  evidence  is  conflicting; 
but  the  jury's  belief  of  one  set  of  witnesses  and  disbelief  of  others 
is  not  of  itself  evidence  of  passion  or  prejudice.  K.  P.  Ry.  Co,  v. 
KunJcUy  17  Eans.  145;  Whitaker  v.  Mitchell,  58  Gal.  362. 

We  find  no  error  in  the  record  and  therefore  recommend  that  the 
judgment  of  the  court  below  be  affirmed. 

By  the  Coubt. —  It  is  so  ordered. 

All  the  justices  concurring.  Judgment  affirmed. 

NoTB  BY  THE  Rbforter.  —  In  Kofihwutem  R,  Co.  v.  Hack,  66  111.  288,  a 
boy  of  nine  or  ten  years  got  on  the  steps  of  a  railroad  car  in  motion,  holding 
on  the  railing,  when  a  servant  of  the  company,  employed  to  clean  and  secure 
the  cars  and  keep  intruders  oat  of  them,  kicked  the  boy's  hand,  thus  loosening 
his  hold,  and  he  fell  under  the  cars  and  was  killed.    The  court  said: 

"It  is  urged  that  even  if  I>elph  did  kick  the  hand  of  deceased,  it  was  out- 
side of  his  duty,  and  that  appellant  should  not  he  held  liable  for  the  act  It  is 
true,  that  the  act  of  itself  was  not  in  the  line  of  duty  of  any  employee  of  the 
company,  but  the  question  is,  whether  the  act  was  done  whilst  in  the  dis- 
charge of  his  duty;  not  in  the  precise  manner  in  which  it  was  done,  but  was  it 
his  duty  to  require  persons  to  leave  the  cars  and  to  prevent  their  remaining 
thereon  ?  Myer,  who  had  charge  of  that  department,  swears  that  he  employed 
Delph  and  other  car  cleaners,  and  that  it  was  their  duty  on  Sundays,  after  cars 
arrived,  to  close  them  and  see  that  no  one  was  in  them,  also  to  clean,  sweep 
out,  and  turn  the  seats  of  those  that  might  be  going  out  the  same  night.  He 
testifies  that  the  regulations  are,  that  after  the  arrival  of  the  trains,  and  the 
passengers  get  out,  for  the  car  cleaners  to  take  charge  of  the  cars,  lock  up, 
clean  out,  and  keep  people  out  of  the  cars.  And  Leary  and  Ross  testified  that 
they  had  charge  of  the  train  to  put  the  cars  in  their  place,  but  had  nothing  to 
do  with  those  in  the  cars  for  the  purpose  of  closing  and  cleaning  them  out 
From  this  evidence  it  is  manifest  that  the  switchmen  were  only  in  charge  of 
the  train  to  place  the  cars  where  they  belonged  in  the  yard,  and  Delph  was 
in  charge  of  the  cars  for  the  purpose  of  discharging  his  duty  therein  under 
his  employment.  The  regulations  required  him  to  keep  persons  out  of  the 
cars,  and  he,  in  the  discharge  of  that  duty  seems  to  have  driven  other  boys  from 
the  steps  of  the  platform  by  kicking  at  them,  and  the  act  of  kicking  the 
deceased  was  no  doubt  to  prevent  him  from  getting  in  or  upon  the  car.  and 
was  in  the  course  of  his  duty.  And  in  performing  his  duty,  he  exceeded  all 
reason  and  acted  with  a  recklessness  that  was  monstrous;  and  on  his  exami- 
nation, he  seemed  to  have  no  conception  of  the  enormity  of  such  an  act;  he 
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even  seemed  to  be  ignorant  that  such  an  act  intentionally  performed  would 
have  rendered  him  liable.  He  simply  says  that  it  might  be  that  he  could  have 
been  punished  if  he  had  kicked  the  boy  off,  and  then,  in  further  answer  to  the 
question,  says  that  he  could  not  get  a  chance  at  the  boys,  as  they  were  too 
quick.  With  such  a  man  in  charge  of  the  cars,  the  lives  of  children  could  not 
be  otherwise  than  in  peril. 

"With  a  child  of  the  age  of  deceased,  who  would  follow  his  ehildlBh 
instincts  without  comprehending  the  danger  he  was  incurring  in  getting  on 
the  train,  and  only  realized  his  peril  when  the  train  had  attained  such  speed 
that  he,  as  he  said,  could  not  loosen  his  hold,  it  was  monstrous  to  have  the 
person  intrusted  with  the  custody  of  the  car,  kick  his  hand  and  break  his 
hold,  when  to  the  most  obtuse  intellect,  almost  certain  death  must  have 
I  resulted.    Buch  conduct  shows  recklessness  of  life  that  is  wholly  indefensible. " 

In  KUne  v.  Cent.  Pac,  B.  Co,,  87  Cal.  400,  a  boy  of  sixteen  Jumped  on  the 
platform  of  a  car  moving  at  the  rate  of  ten  miles  an  hour,  through  the  streets 
of  a  city  to  **  catch  a  ride,*'  and  the  conductor  pushed  him  off,  or  he  jumped 
off  in  obedience  to  a  sharp  command  by  the  conductor,  and  was  injured.  The 
court  held  the  company  liable  in  either  event.  The  court  cited  Lovett  v.  Saiem, 
etc.,  R.  Co.,  0  Allen,  561,  and  said:  "  If  this  be  sound  doctrine,  and  we  see  no 
reason  to  doubt,  can  there  be  any  period  in  childhood  of  which  it  can  be  said 
by  the  court,  jvdidaUy,  or  as  a  matter  of  law,  that  the  judgment  is  so  far  nuu 
tured  as  to  enable  a  child  to  so  far  withstand  the  positive  and  menacing  com- 
mand of  one  in  authority,  as  to  cast,  in  whole  or  in  part,  the  responsibility  of 
obedience  upon  the  child,  if  his  obedience  results  in  personal  injury  to  himself  ? 
There  may  be  moral  as  well  as  physical  compulsion,  and  the  former  may  prove 
as  effectual  as  the  latter;  how  then  is  one  who  resorts  to  the  former  less  culpa, 
ble  than  one  who  employs  the  latter  ?  Or  how  can  one  who  finds  himself 
unable  to  resist  the  former,  be  held  more  responsible  for  the  consequences 
than  when  he  yields  from  necessity  to  the  latter?  Can  his  obedience  in  the 
former  case  be  considered  the  result  of  his  own  will  any  more  than  his  ejection 
in  the  latter  ?  If  as  the  testimony  tends  to  show  the  conductor  sharply  ordered 
the  plaintiff  to  get  off  the  cars,  at  the  same  time  putting  his  hand  upon  his 
shoulder  as  if  to  enforce  obedience,  and  the  boy  then  jumped,  without  waiting 
for  further  actual  force,  or  resisting  until  thrust  off  by  the  superior  strength 
of  the  conductor,  can  he  saj  judicially,  that  his  act  was  in  any  degree  volun- 
tary ?  The  tone,  manner  and  whole  bearing  of  the  conductor  may  have  satis- 
fied the  boy  that  force  would  be  used.  If  so,  was  not  such  a  demopstra- 
tion  on  the  part  of  the  conductor  equivalent  to  actual  and  superior  force  ?  We 
have  no  doubt  that  in  such  a  case  a  show  or  demonstration  of  force,  snfBdeni 
to  impress  a  reasonable  person  with  the  belief  that  it  will  be  employed,  must 
be  held  to  be  the  equivalent  of  actual  force.  The  danger  of  sustaining  per* 
sonal  injury  is  much  greater  where  a  person  is  ejected  by  the  use  of  actual 
.force,  than  where  he  is  ejected  under  circumstances  which  permit  the  exercise 
of  some  care  on  his  part.  It  would  be  a  rigid  rule  which  would  require  a  person 
.to  subject  himself  to  such  extra  hazard,  after  it  has  become  morally  certain  that 
actual  force  will  be  used,  in  order  to  free  himself  from  all  responsibility  in 
respect  to  consequences,  and  fasten  it  upon  his  adversary.    Although  the  plain* 
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tiff  was  wrongfully  apon  the  cars,  the  conductor  was  bound  to  exercise  reasonable 
care  and  prudence  in  removing  him;  it  had  no  right  to  eject  him  under  circum- 
stances  that  would  endanger  his  personal  safety.  If  the  train  was  going  at  a 
speed  which  would  render  it  unsafe  for  him  to  leave  the  car,  it  was  the  duty 
of  the  defendant,  if  determined  to  put  him  off,  to  stop  or  slow  up  sufficiently 
to  allow  him  to  descend  in  safety,  by  the  exercise  of  reasonable  care  and  pru- 
dence on  his  part.  Although  his  entry  upon  the  car  was  a  trespass,  yet  if  it 
'  was  an  accomplished  fact  before  the  conductor  attempted  to  interfere,  his 
entry  did  not  directly  conduce  to  the  injury  which  he  sustained,  but  was  in 
the  sense  of  the  rule  under  consideration  only  its  remote  cause,  and  did  not 
therefore  absolve  the  conductor  ^rom  the  duty  of  observing  reasonable  care 
and  prudence  in  putting  him  off  the  train.  In  our  judgment  the  act  was 
within  the  conductor's  general  authority.  In  a  conductor's  excluding  a  person 
who  is  not  entitled  to  be  admitted  or  to  remain  in  the  cars,  the  relation  of 
master  and  servant  is  as  clear  and  apparent  as  it  is  in  his  receiving  and  pro- 
viding for  those  who  are  entitled  to  admission." 

In  La^>eU  v.  Salem,  etc,,  E.  Co.,  9  Allen,  561,  the  court  said:  "  If  the  plain- 
tiff had  been  a  person  of  mature  age,  the  mere  words  of  the  driver  could  not 
have  been  regarded  as  equivalent  to  a  forcible  ejection  of  the  plaintiff  from 
the  car  at  a  time  when  it  was  dangerous  to  leave  it.  For  such  a  person  might 
have  exercised  his  own  judgment  as  to  the  peril  he  might  incur  in  attempting 
to  obey  the  order.  But  the  plaintiff  was  a  child  about  ten  years  of  age.  His 
obedience  would  be  naturally  expected,  without  regard  to  the  risk  he  might 
incur;  and  in  respect  to  a  chUd  so  young,  the  command  would  be  equivalent 
to  compulsion." 

In  Diddle  v.  HeeUmmUe,  etc,,  Ry,  Co.,  112  Penn.  St.  551,  a  street  railway 
company  was  held  liable  for  injury  to  a  child  compelled  by  the  driver  to  jump 
from  the  platform  of  a  car  while  in  motion,  Itlthongh  a  trespasser.  The  court 
said  (p.  552): 

"  That  the  defendant's  driver,  or  conductor  was  grossly  negligent  in  com- 
pelling a  child  of  twelve  years  of  age  to  jump,  and  that  backwards,  from  the 
platform  of  a  moving  car,  no  one  can  well  deny.  Even  the  boy  Solnack  knew 
better  than  that,  and  did  what  he  could  to  prevent  the  accident.  To  discuss, 
therefore  evidence  which  throughout  shows  a  reckless  carelessness  of  which 
no  man  of  ordinary  discretion  ought  to  have  been  guilty,  would  be  to  no  pur- 
pose; hence  we  may  regard  the  case  as  fully  disposed  of  when  we  have  made 
a  brief  statement  of  the  law  which  ought  to  have  governed  the  court  below. 
It  was  a  mistake  to  hold  that  because  the  child  was  a  trespasser  it  could  there- 
fore be  ejected  in  a  manner  which  endangered  itiis  life  or  limbs.  In  the  case 
of  the  Penneylvania  Company  v.  Toomey,  we  held,  per  Mr.  Justice  Mei^cuk, 
that  such  a  disposition  of  a  trespassing  adult  could  not  be  allowed;  and  that 
ordinary  care  must  be  used  to  avoid  injury  even  to  a  trespasser  is  fully  estab- 
lished by  the  cases  of  the  PenrMylvania  R.  Co.  v.  Lewie,  29  P.  F.  S.  88; 
Hydraulic  Worke  Co.  v.  Orr,  2  Norris.  382;  b.  c,  40  Am.  Rep.  667;  and  PhUa- 
delphia  and  Reading  R.  Co,  v.  ffummeU,  8  Wr.  875.  Moreover  we  have  two 
cases  which  in  point,  rule  the  contention  in  hand;  they  are  the  Pitteburgh, 
Allegheny  and  Manchester  Paseenger  Ry.  Co.  v.  CaldweU,  24  P.  F.  S.  421.  and 
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Same  y,  Donahue,  20  P.  F.  S.  119.  In  the  first  case  a  child  had  been  per- 
mitted  hj  the  driver  to  ride  npon  the  front  platform,  from  which,  without  his 
knowledge,  it  attempted  to  leave  the  car  whilst  in  motion,  and  was  injured; 
in  the  second  the  child  was  pushed  or  knocked  from  the  platform  by  the 
driver,  and  in  each  case  the  company  was  held  liable  for  the  resulting  injuries. 
Both  children  here  mentioned  were  trespassers;  for  although  in  the  first  case, 
the  child  was  on  the  car  by  invitation  of  the  driver,  yet  as  he  had  no  author-, 
ity  to  give  such  invitation,  according  to  the  case  of  Duff  v.  Allegheny  R.  Co., 
10  Nonis,  458;  s.  c,  86  Am.  Rep.  675,  it  was  but  a  trespasser.  It  iff  very  true 
as  was  held  in  the  ffeetonmUe  Paeeen^er  By.  Go.  v.  Oonnell,  7  Norris,  523;  8.  c. 
92  Am.  Rep.  472,  and  the  Philadelphia  and'Beading  B.  Co.  v.  BummeU,  extra 
precautions  are  not  required  in  anticipation  of  the  intrusions  of  trespassers, 
«ven  though  they  be  children,  but  when  they  do  so  intrude  and  are  known  to 
be  in  an  improper  place,  they  must  not  be  so  wholly  neglected  as  to  endanger 
their  lives  or  limbs.  Any  other  doctrine  would  so  illy  accord  with  Christian 
civilization  as  to  render  its  maintenance  imposrible." 

Bee  Bounds  v.  Del.,  etc.,  B.  Co.,  64  N.  T.  128;  s.  c,  21  Am.  Rep.  097;  Lott 
T.  J\r.  0.,  eU.,  B,  Co.,  87  La.  Ann.  887;  s.  c,  56  Am.  Rep.  500. 


KliraMAK  Y.   HOLMQUIST. 

(86  KaiiB.  TSft.) 

Sale  —  eeparation  —  tohen  not  eeeenUal  to  tranrfer  UUe. 

9 

Where  a  certain  number  of  articles  are  sold  from  an  ascertained  lot,  identical 
in  kind  and  value,  a  separation  is  not  essential  to  transfer  title.* 

ACTION  for  conversion.    The  opinion  states  the  case.      The 
plaintiff  had  judgment  below. 

Oarver  dk  Bond^  for  plaintiff  in  error. 

John  Fosterl  for  defendant  in  error. 

Johnston,  J.  The  only  contention  of  the  plaintiff  in  error  is, 
that  the  twenty-five  thousand  plants  purchased  by  Holmquist  were 
not  separated  from  the  whole  number  delivered,  in  such  a  way  as 
to  transfer  the  title  to  him,  and  enable  him  to  maintain  an  action 
for  conversion.  The  hedge  plants  were  tied  up  in  bundles  of  two 
hundred  and  fifty  plants  each,  which  so  far  as  the  record  shows, 

*  Bee  Neu>haU  v.  Langdon  (80  Ohio  St.  87),  48  Am.  Rep.  426;  Com.  Nat.  Bk 
V.  OiUetU  (00  Ind.  968),  46  Am.  Rep.  222. 
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were  the  same  ia  qaality  and  valae.  Holmquist  purchased  and  paid 
for  the  plants,  and  the  yendor  agreed  to  deliver  them  at  Kingman's 
place  of  business  at  SaUna.*  He  did  deliver  them  there  in  accord* 
ance  with  his  agreement,  ^nd  at  the  same  time  and  place  he  deliv- 
ered fifty-seven  thousand  for  Kingman  in  part  payment  of  an  in- 
debtedness which  he  owed  to  Kingman.  The  whole  eighty-two 
thousand  were  delivered  together  to  Kingman,  and  at  that  time  he 
was  informed  that  one  hundred  bundles,  or  twenty-five  thousand, 
were  for  Holmquist,  and  that  the  remaining  two  hundred  and 
twenty-eight  bundles,  containing  fifty-seven  thousand,  were  for  him- 
self. Kingman  appropriated  all  of  the  plants  to  his  own  use,  and 
hence  this  action. 

We  think  the  sale  to  Holmquist  was  coiAplete,  although  the 
twenty-five  thousand  plants  sold  were  not  separated  from  the  whole 
number  delivered,  and  that  the  action  for  conversion  can  be  main- 
tained. It  will  be  observed  that  the  controversy  is  not  with  the 
vendor.  He  had  received  full  payment,  had  tied  the  plants  up  in. 
bundles  and  delivered  them  at  the  place  agreed  upon.  By  this 
action  he  intended  to  transfer  the  title  to  Holmquist,  and  he  has 
ever  since  regarded  and  treated  it  as  a  complete  sale.  Nothing  re* 
mained  to  be  done  by  him  to  ascertain  the  quantity,  quality,  or 
price  of  plants  sold.  It  is  argued  that  because  the  bundles  intended 
for  Holmquist  were  not  set  apart  or  designated  by  some  mark,  the 
title  did  not  pass.  But  separation  could  not  make  mjore  certain  the 
quantity,  quality  or  price  of  the  plants  purchased  by  Holmquist. 
They  were  a  part  of  a  specific  and  ascertained  quantity.  There 
were  three  hnndired  and  twenty-eight  bundles  of  plants,  which  were 
uniform  in  the  number  contained  in  each,  as  well  as  in  the  qaality 
and  value.  It  was  therefore  immaterial  from  what  part  of  the 
whole  the  one  hundred  bundles  of  Holmquist  were  taken.  No  pos- 
sible advantage  could  have  been  gained  by  either  party  if  the  privi- 
lege of  selection  had  been  conferred  upon  him,  and  it  is  idle  to  dis- 
pute about  the  identity  of  articles  that  are  equal  in  kind  and  value. 
Each  had  a  right  to  a  certain  number  of  the  whole,  and  either  had 
a  right  to  take  possession  of  the  number  that  belonged  to  him;  and 
indeed  the  circumstances  under  which  Kingman  received  the  plants 
are  such  that  he  might  properly  be  regarded  as  the  bailee  of  Holm- 
quist. He  held  for  Holmquist  a  specified  number  of  bundles  which 
were  a  portion  of  a  quantity  that  was  ascertained. and  c<'(tain,  and 
with  which  the  seller  had  nothing  further  to  do.     \irhile  the  English 
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4ind  some  of  the  American  courts  hold  that  in  all  cases  the  goods 
«old  mast  be  separated  and  specifically  identified  before  the  title 
will  pass^  the  weight  of  authority  in  this  country  is  that  where  the 
property  sold  is  a  part  of  an  ascertained  mass  of  uniform  quality 
and  valucy  separation  is  not  essential,  and  the  title  to  the  part  sold 
will  pass  to  the  vendee,  if  such  appears  to  be  the  intention  of  the 
parties.  This  principle*  has  been  recognized  by  this  court  in  a  re- 
cent decision,  and  the  authorities  sustaining  that  view  were  there 
approved.    Piazzek  v.  Whitej  23  Eans.  621;  s.  c,  33  Am.  Rep.  211. 

The  Supreme  Court  of  Connecticut,  in  an  action  involving  the 
title  to  three  hundred  and  eighty  bags  of  meal  which  had  been  pur- 
chased from  a  larger  number  of  similar  bags,  considered  this  ques- 
tion, and  while  holdmg  that  where  the  articles  sold  from  a  larger 
number  differed  in  quality,  quantity,  or  value,  a  separation  was 
essential  to  transfer  the  title,  stated  that :  "  Where  the  subject- 
matter  of  a  sale  is  part  of  an  ascertained  mass  of  uniform  quality 
and  value,  no  selection  is  required;  and  in  this  class  of  cases  it  is 
afSrmed  by  authorifcies  of  the  highest  character  that  severance  is 
not  as  a  matter  of  law,  necessary  in  order  to  vest  the  legal  title  in 
the  vendee  to  the  part  sold.  The  title  may  and  will  pass  if  such 
is  the  clear  intention  of  the  contracting  parties,  and  if  there  is  no 
other  reason  than  want  of  separation  to  prevent  the  transfer  of  the 
title."  Chapman  v.  Shepherd,  89  Conn.  413.  See  also  Kiniberly  t. 
Patchiuy  19  N.  Y.  830;  s.  o.,  75  Am.  Dec.  334;  Pleasanis  v.  Pen- 
dleton, 6  Band.  473;  s.  c,  18  Am.  Dec.  726;  ffurff  v.  Hires,  40 
N.  J.  L.  681;  8.  c,  29  Am.  Rep.  282;  CarpefUer  v.  Graham,  42 
Mich.  191;  Waldron  v.  Chase,  37  Me.  414;  s.  c,  59  Am.  Dec.  56; 
Horr  V.  Barker,  8  Cal.  603;  s.  c,  11  Cal.  393;  Phillips  y.  OcmuU 
gee  Mills,  55  Qa.  683 ;  Young  v.  Miles,  20  Wis.  64G;  Clark  t. 
Oriffith,  24  N.  Y:  595;  Lohdell  v.  Slawell,  51  N.  Y.  70;  Groai  v. 
Oils,  51  N.  Y.  431 ;  Gardner  v.  Dutch,  9  Mass.  426. 

A  further  citation  of  cases,  or  an  extended  examination  of  the  con- 
flicting decisions  upon  this  question,  is  unnecessary  here.  A  very 
elaborate  and  careful  review  of  the  authorities  is  made  by  Mr. 
Benjamin  in  his  treatise  on  Sales,  in  which  he  reaches  the  conclu- 
sion that  when  the  property  sold  is  part  of  a  mass  made  up  of  units 
of  unequal  quality,  such  as  cattle  out  of  a  herd,  their  selection 
being  material,  the  decisions  all  hold  that  the  title  will  not  pass 
until  a  qplection  has  been  made;  but  that  the  weight  of  recent 
American  authopty  sustains  the  proposition  that  when  property  is 
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sold  to  be  taken  out  of  a  specific  maae  of  uniform  quality,  the  title 
will  pass  at  once  upon  the  making  of  the  contract,  if  that  appears 
to  be  the  intention  of  the  parties.  1  Benj.  Sales,  gg  469-^487.  The 
present  case  falls  within  this  authority,  which  we  deem  to  be  con- 
trolling, and  hence  there  must  be  an  aflBrmance  of  the  judgment  of 
the  District  Court. 
All  the  justices  concurring.  Judgment  affirmed. 


Kansas  Protbctivb  Uniok  v.  Whitt. 

(as  Kans.  TflO.) 

Huurance — Itfe  —  tehen  proofs  of  death  not  Jkeeenary, 

Where  a  life  insurance  oompanj  has  refused  to  paj  a  poliej  on  the  grounds  of 
non-membership  and  forfeiture  for  non-pajment  of  premiums,  no  formal 
preliminarj  proof  of  death  is  necessary.* 

AGTION  on  a  life  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

» 

Foster  di  Haywardy  and  T.  R.  Patton,  for  plaintiff  in  error. 
0.  O.  CowgiU  and  E.  A.  Austtfu  for  defendants  in  error. 

Gloqstok,  C.  The  policy,  the  foundation  of  this  controyersy, 
contains  the  following  undertaking  on  the  part  of  the  company  : 

*^  The  said  union  does  hereby  promise  and  agree  to  pay  *  *  ^. 
the  sum  of  two  thousand  dollars,  to  Ellen  Whitt  (wife),  or  her 
executors,  administrators,  or  assignees,  within  sixty  days  from  the 
olose  of  the  quarter  in  which  satisfactory  proofs  of  the  death,  during 
the  continuance  of  this  certificate,  of  the  above-named  member  are 
received.  It  is  provided  however  that  the  sum  thus  to  be  paid  is 
conditioned  upon  assessments  made  therefor,  and  shall  in  no  case 
exceed  seventy-five  per  centum  of  the  amount  received  thereon.'' 

The  policy  also  contains  some  twelve  conditions,  but  two  of  which 
are  brought  into  question  m  this  action.     They  are  as  follows  : 

*To  same  effect/ Bolton  v.  Meh-opoiUan  Life  In$.  Co.  (80  N.  Y.  281),  86  Am. 
Bep.  617. 


606  KANSAS, 


Kansas  Protective  Union  y.  Whitt. 


''  That  the  aunual  dues  and  aasessmentSy  and  any  note  given  for 
any  indebtedness  to  the  union,  shall  be  paid  on  'or  before  the  day 
on  which  they  became  due." 

^'  That  if  the  certificate  becomes  a  claim  before  the  sum  of  ten  dol- 
lars for  each  one  thousand  dollars  of  indemnity  named  shall  have  been 
received  from  payments  made  thereon  for  benefit  of  the  reserve  fund 
of  this  union,  the  right  is  reserved  by  this  union  to  deduct  such  defi- 
ciency from  the  amount  due  the  beneficiary  under  this  certificate." 

The  plaintiff  in  error  contends  that  it  is  not  liable  on  this  policy: 
first,  because  no  proof  of  death  was  furnished  by  the  defendants  in 
error  as  required  by  the  conditions  of  the  policy;  second,  that  the 
certificate  of  membership  was  cancelled  for  non-payment  X>t  a  note 
given  for  membership  fee  at  its  maturity;  third,  the  court  erred  in 
refusing  to  allow  the  plaintiff  to  prove  by  its  secretary  that  one  Doyle 
was  not  its  general  agent;  fourth,  defendants  in  error  failed  to  show 
that  assessments  had  been  made,  and  whether  collected  or  paid  in; 
fifth,  the  judgment  was  too  large  by  twenty  dollars.  These  five 
assignments  are  all  the  errors  claimed  and  discussed  in  the  plain- 
tiff's brief,  and  we  shall  take  them  up  in  the  order  presented. 

I.  The  evidence  established  the  following  facts :  At  the  time 
Andrew  Whitt  became  a  member  of  the  Kansas  Protective  Union, 
the  fee  of  membership  was  eight  dollars.  In  payment  of  that  sum 
he  gave  his  note,  due  August  30,  1884,  and  after  the  note  became 
due  he  wrote  to  the  company  for  an  extension,  which  was  granted 
until  November  1, 1884.  On  October  26  he  died,  and  on  October  30 
his  son,  one  of  the  defendants  m  error,  wrote  to  the  secretary,  in- 
closing eight  dollars,  and  signed  his  father's  name  to  the  letter. 
Immediately  after  the  death  of  Andrew  Whitt,  the  beneficiary  in 
the  policy  informed  one  Doyle,  who  was  the  general  agent  of  the 
defendant,  living  in  Sterling,  Bice  county,  of  such  death,  and  re- 
quested him  to  inform  his  company,  which  he  did  by  letter  on 
November  4,  and  in  reply  thereto  he  was  informed  by  the  company 
that  Whitt  was  not  a  member  of  its  company,  his  certificate  of 
membership  having  been  cancelled  for  non-payment  of  note  given 
in  payment  for  membership  fee,  and  that  it  was  not  liable  and 
would  pay  nothing.  It  was  the  rule  and  custom  of  the  company 
upon  being  notified  of  the  death  of  one  of  its  members  to  at  once 
forward  the  proper  blanks  on  which  to  make  proof  of  death,  as 
required  by  its  rules.  No  such  blanks  were  furnished  to  the  bene- 
ficiaries, and  no  proof  of  death  was  made. 
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Uiider  tills  evideac^y  we  tlunk  no  proof  was  reqaired  of  the  bene- 
ficiaries of  the  death  of  Whitt.  The  union  had  disclaimed  its  lia- 
bility,  and  insisted  that  the  certificate  of  membership  had  been  can- 
celledy  and  for  that  reason  it  sent  no  blanks  for  proof  of  death.  Had 
it  simply  refused  to  pay  because  no  proof  of  death  had  been  made, 
then  that  objection  would  be  good;  but  as  the  union  disclaimed  on 
other  grounds,  it  must  rely  upon  the  objection  then  made.  The 
court  instructed  the  jury  that  the  denying  of  the  liability  on  the 
part  of  the  union  to  pay  the  loss  was  a  waiver  by  the  company  of 
its  right  to  demand  the  proper  proof  of  death.  We  think  the  author- 
ities fully  sustain  this  rule  laid  down  in  the  charge  upon  this  point, 
lu  Transportation  Co.  v.  Insurance  Co.,  34  Conn«  561,  the  court 
held  that  presentation  of  proof  under  such  circumstances  was  of  no 
importance  to  either  party,  as  the  law  r.vrely  if  ever  requires  the 
observance  of  an  idle  formality,  especially  t«f  ter  the  parties  for  whose 
benefit  the  original  stipulation  was  made  hud  rendered  conformity 
thereto  unnecessary  and  practically  superfluous.  See  also  McBrids 
V.  Insurance  Co.,  30  Wis.  662;  Insurance  Co.  t.  (7 Connor,  29  Wia, 
241;  Insurance  Co.  v.  Kranich,  36  Mich.  289;  Donahue  y.  Insur- 
ance Co.,  56  Yt.  382. 

[Omitting  the  other  points.] 

It  is  recommended  that  the  judgment  of  vhe  court  below  be 
affirmed. 

By  the  Ooubt. — It  is  so  ordered* 

All  the  justices  concurring.  Ju^fgmmU  affirmed* 
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BMenee  —  dedturaHons  —  of  present  suffering, 

Dedamtions  of  a  party  in  regard  to  existing  pain  and  suffering  may  be  piOYed 
by  the  testimony  of  any  person  to  wliom  they  were  made.* 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 

•  See  to  same  effect,  Cleveland  v.  NeweU  (104  Ind.  964),  64  Am.  Bep.  813, 
CMrtt*'  Boeke  y.  BroMyn  OUy,  eU„  B.  Co,,  anie,  506. 
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'  Oeo,  B.  Feck,  A.  A.  Surd,  0.  N.  8tmry  and  Robert  Dunlap,  tor 
plaintiff  in  error. 

T.  L.  Davis  and  T.  J.  Hudson,  for  defendant  in  error. 

VALENTiirB,  J.  [Omitting  other  points.]  The  plaintiff  in 
error,  defendant  below,  also  claims  that  the  court  below  committed 
material  error  in  permitting  tlie  following  evidence  to  be  introduced, 
to-wit:  Mrs.  M.  D.  Thatcher  was  permitted  to  testify,  over  the 
objections  of  the  defendant,  among  other  things,  as  follows: 

''  Well,  I  only  know  what  Mrs.  Johns  has  told  me  of  her  suffer- 
ing, and  I  have  been  called  in  there  as  a  neighbor.  She  complained 
of  the  misery  in  her  side,  and  she  told  me  that  she  suffered  a  great 
ddal  with  a  numbness  and  a  tingling  sensation  in  her  left  side,  I 
believe  it  was;  and  the  other  evening  I  was  called  over  there,  and 
she  told  me  that  she  was  suffering  now  a  great  deal  with  that  feel- 
ing, and  also  a  depression  about  her  heart,  she  said,  in  her  left  side, 
and  she  had  sent  foi:  the  physician,  I  believe,  that  evening;  and 
that  was  some  of  the  symptoms,  I  believe,  that  she  had;  of  some 
kind  of  depression  about  her  heart,  a  smothering,  I  think.  *  *  * 
.Mrs.  Johns  has  complained  of  her  limb  and  her  foot  to  me." 

Joseph  H.  Pitzer  was  permitted  to  testify,  over  the  objection  of 
the  defendant,  among  other  things,  as  follows: 

''  Q.  Now,  Mr.  Pitzer  state  tp  the  jury  what  facts  yon  may  know 
with  reference  to  her  condition,  with  reference  to  her  buffering  and 
bodily  pain  and  mental  distress.  A.  I  don't  know  any  thing  only 
what  she  has  told  me  herself. 

''Q.  What  have  you  heard  her  say  about  it?  Of  what  has  she 
complained?  A.  She  told  me  frequently  that  she  has  suffered. 
She  complained  of  her  head  and  leg,  having  a  great  misery  in  it 
She  complained  of  misery  in  her  side  and  hip." 

On  cross-examination  he  testified,  among  other  things,  as  follows: 

''  Q.  All  you  know  about  her  suffering  and  pains  since  the  injury 
is  what  she  has  told  you,  is  it  not,  Mr.  Pitzer?    A.  That  is  all  sir." 

We  think  it  is  well  settled  that  it  is  incompetent  to  prove  the 
declarations  of  an  injured  party,  or  of  a  party  suffering  from  some 
cause,  made  after  the  injnry  has  happened  or  after  the  cause  of  his 
suffering  nas  occurred,  with  regard  to  the  facts  of  the  injury  or  the 
cause  of  his  suffering.  RoosaY.  Boston  Loan  Go,,  132  Mass.  439; 
Morrissejf  v.  Ingham,  111  Mass*  eS;  I.  O.  B.  Co.  v.  Sutton,  42  111. 
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438;  CoUins  y.  Waters,  54  III.  485;  Denton  v.  State,  1  Swan,  279; 
i^atz  T.  Lyons,  55  Barb.  476.  And  even  proof  of  the  declarations 
of  a  party,  with  regard  to  past  suffering  or  pain,  or  past  conditions 
of  body  or  mind,  is  not  competent.  0.  R.  £  L  R.  Co.  v.  Huntley, 
58  Mich.  537;  Lmh  v.  McDaniel,  13  Ired.  485;  Reed  v:  N.  T.  C. 
R.  Co.,  45  N.  Y.  574;  Rogers  v.  Grain,  30  Tex.  284;  Chapin  v. 
Inhabitants  of  Marlborough,  75  Mass.  244;  Rowell  v.  City  of 
LotveU,  77  Mass.  420;  Emerson  v.  Lowell  Oas-light  Co.,  88  Mass. 
146;  Inhab.  if  Ashland  v.  Inhdb.  of  Marlborough,  99  Mass.  48;  Ins. 
Co.  T.  Mosley,  75  U.  S.  397,  405. 

There  are  probably  no  authorities  opposed  to  these  propositions, 
and  yet  there  are  authorities  which  seem  almost  to  oppose  the  last 
one,  especially  where  the  declarations  are  made  to  a  physician  or 
surgeon  while  he  is  examining  the  party  as  a  patient.  Quaife  v.  C. 
it  N.  W.  Ry.  Co.,  48  Wis.  513;  s.  c,  33  Am.  Rep.  821 ;  Barber  v. 
Merriam,  93  Mass.  322;  Fay  y.  Harlan,  12S  Mass.  244;  s.  c,  35 
Am.  Eep.  372;  Cray  v.  McLaughlin,  26  Iowa,  279;  Matteson  v.  N. 
V.  a  R.  Co.,  35  N.  Y.  487;  L.  N.  A.  £  C.  Ry.  Co.  v.  Falvey, 
104  Ind.  409;  8.  c,  23  Am.  &  Eng.  R.  R.  Cases,  522.  Declarations 
however  of  a  party  with  regard  to  a  present  and  existing  pain  or 
suffering,  or  with  regard  to  the  present  condition  of  the  body  or 
mind,  may  generally  be  shown  by  any  person  who  has  heard  them. 
Ins.  Co.  V.  Mosley,  75  TJ.  S.  397;  Hatch  v.  Fuller,  131  Mass.  574; 
Denton  v.  State,  1  Swan,  279;  /.  C.  R.  Co.  v.  Sutton,  42  111.  438; 
Cidlins  V.  Waters,  54  111.  485;  L.  N.  A.  d  C.  R.  Co.  v.  Falvey, 
104  Ind.  409;  s.  c,  23  Am.  &  Eng.  R.  R.  Cases,  522;  1  Qreenl. 
Ev.,  §  102,  and  cases  there  cited;  1  Whart.  Ey.,  §  268,  and  cases 
there  cited.  There  are  authorities  seemingly  opposed  to  this  last 
proposition.  Reed  v.  N.  T.  C  R.  Co.,  45  N.  Y.  574;  0.  R.  £  L 
R.  Co.  V.  Huntley,  38  Mich.  537. 

We  think  however  that  whenever  evidence  is  introduced,  tending 
to  show  a  real  injury  or  a  real  cause  for  suffering  or  pain,  as  in 
this  case,  the  declarations  of  the  party  concerning  such  suffering  or 
pain  while  it  exists  and  as  simply  making  known  an  existing  fact, 
should  be  allowed  to  go  to  the  jury  for  what  they  are  worth,  and 
the  jury  in  such  a  case  should  be  allowed  to  weigh  them  and  to 
determine  their  value.  If  they  were  made  to  a  physician  or  surgeon 
while  he  was  examining  the  party  as  a  patient,  for  the  purpose  of 
medical  or  professional  treatment,  and  for  that  purpose  only,  the 
declarations  would  be  of  great  value.    If,  however,  they  were  made 
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at  any  other  time  or  under  any  other  clrcumBtances,  they  might 
not  be  of  such  great  value.  If  made  casually  to  some  person  not  a 
physician,  and  with  whom  the  party  had  no  particular  relations, 
they  might  possibly  in  some  cases  be  of  but  very  little  or  no  value. 
Jieed  V.  N.  F.  C.  R.  Co.y  46  N.  Y.  674.  Yet  generally  they  should 
be  permitted  to  go  to  the  jury  for  what  they  are  worth.  Ins.  Oo. 
V.  Mosley,  76  U.  S.  397;  Haich  v.  Fuller,  131  Mass.  674;  Rogers  v. 
Crain,  30  Tex.  284;  Matteson  v.  N.  T.  C.  R.  Co.,  36  N.  Y.  487; 
Gray  v.  McLaughlin,  26  Iowa,  279;  Kennard  v.  Burton,  26  Me. 
39;  State  v.  Howard,  32  Vt.  380;  Lush  v.  AfcDaniel,  13  Ired.  486; 
8.  c ,  67  Am.  Dec.  666. 

Also,  if  the  declarations  are  made  to  a  physician  or  other  person 
merely  for  the  parpose  of  obtaining  testimony  in  the  party's  own 
case,  they  might  be  of  very  little  valne,  and  possibly  might  in  some 
cases  be  wholly  excluded.  O.  R.  <i  L  R,  Co,  v.  Huntley,  38  Mich. 
637.  But  the  mere  fact  that  the  declarations  are  made  after  suit 
has  been  commenced  and  while  it  is  pending  will  not  be  sufficient 
to  exclude  the  declarations,  and  generally  they  should  be  allowed 
to  go  to  the  jnry.  Barber  v.  Merriam,  93  Mass.  322;  Hatch  v. 
Fidler,  131  Mass.  674. 

In  the  present  case  we  cannot  say  that  the  court  below  committed 
any  material  error  in  admitting  the  evidence  objected  to.  Every 
thing  that  the  witnesses,  Mrs.  Thatcher  and  Mr.  Pitzer,  testified 
to  was  proved  by  the  competent  testimony  of  other  witnesses.  The 
injury,  the  impaired  health,  the  suffering,  the  pain,  and  the  entire 
condition  of  the  plaintiff's  body  were  fairly  shown  by  evidence  that 
cannot  be  questioned,  and  very  nearly  all  the  declarations  of  the 
plaintiff,  aa  testified  to  by  Mrs.  Thatcher  and  Mr,  Pitzer,  were  in 
substance  declarations  of  present  and  existing  pain,  suffering,  and 
conditions  of  the  body,  and  not  narratives  of  past  pain,  or  suffering 
or  conditions  of  the  body;  and  to  this  extent  they  were  unquestion- 
ably competent.  Those  declarations,  if  any,  which  were  not  con- 
ciBrning  present  and  existing  pain,  suffering,  and  conditions  of  the 
body,  were  so  small  in  amount  and  so  trifiing  and  insignificant  in 
their  influence,  and  were  concerning  matters  which  were  so  thor- 
oughly and  incontestably  proved  by  otlier  competent  evidence,  that 
their  admission  by  the  court  could  not  be  material  error. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  justices  concurring.  Judgment  affirmod. 
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InmtraiMe  —  "  UfkU  Iom  "  of  huHding — ardinanee  prohSbiHng  rebuilding. 

If  a  building  has  lost  its  identity  and  speciflc  c&anoter  and  has  become  onfit 
for  use  hj  fire,  it  is  a  "  total  loss/*  * 

A  city  ordinance  prohibited  the  repair  or  reconstruction  of  wooden  buildings 
within  spedfied  limits,  which  had  been  injured  bj  fire  to  the  extent  of 
one-third  of  their  value.  An  insured  building  was  partly  destroyed,  and 
the  common  council  refused  an  application  for  leave  to  repair  it:  SM,  a 
**  total  loss." 

ACTION  on  a  fire  insarance  policy.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

Crawford  dk  Crawford^  for  appellant 

Leake  &  Henry y  for  appellee. 

Stayton,  a.  J.  The  rights  of  the  parties  must  depend  on  the 
character  of  the  loss  sustained  while  the  policy  issued  on  January 
23  was  in  force.  The  thing  insured  was  a  two  story  frame  '  *  build- 
ing/' on  Main  street^  in  the  city  of  Dallas.  By  the  term  '' build- 
ing/' used  in  the  finding  of  facts,  we  understand  to  be  meant  a 
'^ house/'  which  it  is  shown  had  been  used  as  a  ''hotel."  It  was 
destroyed  by  fire,  and  if  the  loss  was  total,  by  reason  of  the  fact 

*To  same  effect,  FtUMfiw  v.  Hofrtfvrd  In$,  Oa.  (54  Gal.  442),  85  Am.  Rep.  77. 


614  TEXAS, 

Hambarg-Biemen  Fire  Insaranoe  ComiMuij  v.  Garlington. 

fhat  the  building  insured  was  thus  so  destroyed,  that  it  ceased  to 
be,  within  the  meaning  of  the  law,  a  building,  then  under  the  laws 
of  this  State,  the  policy  evidences  a  liquidated  demand  against 
the  appellant  for  the  full  sum  for  which  the  policy  was  issued.  IL 
S.  2971;  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Tex.  578. 

The  court  below  found  that  the  effect  of  the  fire  which  occurred 
the  day  after  the  policy  was  issued  was  to  reduce  the  building  to  a. 
condition  as  follows:  ''The  east  wall  of  it  was  entirely  destroyed. 
The  roof  was  destroyed.  Almost  one-half  of  the  interior  of  it 
(extending  from  the  foot  of  the  east  wall  to  the  top  of  the  west 
wall)  was  destroyed.  The  front  of  it  was  partly  lying  on  thestreet* 
and  partly  hanging,  liable  to  fall  at  any  time.  Thus  it  had  lost  its 
specific  character  as  a  building,  and  was  unfit  for  use  as  a  hotel  or 
for  other  purposes,  and  was  a  total  loss,  this  loss  being  the  com- 
bined result  of  the  two  fires.'* 

It  is  unimportant  to  what  extent  the  building  may  have  been  in* 
jured  by  the  former  fire,  which  occurred  on  January  4,  1884,  while 
the  proi>erty  was  covered  by  other  policies;  for  settlement  had  been 
made  in  reference  thereto,  and  those  policies  cancelled,  and  such 
injury  can  hayejno  bearing  on  the  question  of  liability  under  poli- 
cies subsequently  issued. 

When  the  policy  sued  upon  was  issued,  the  property  may  have 
been  seriously  injured  by  the  fire  which  occurred  before  that  time, 
but  such^as  the  condition  of  the  property  when  the  policy  sued 
upon  issued,  that  the  appellant  insured  it  as  a  building,  and  such, 
in  r  the  absence  of  averment  and  proof  of  fraud  in  procuring  the 
policy,  it  must  be  held  to.  have  been  at  the  time  the  policy  issued. 

The  question  then  is  did  fire  so  change  the  character  of  the  thing 
insured,  after  the  policy  sued  upon  was  issued,  as  to  make  a  total  loss 
of  the  building  within  the  meaning  of  the  contract  of  the  parties? 

The  court  below  found  that  the  building  was  a  total  loss,  and  we 
are  of  the  opinion  that  the  facts  stated  m  the  finding  justified  that 
conclusion.  It  was  the  building  that  was  insured,  a  specific  thing, 
and  not  merely  the  material  of  which  it  was  constructed.  In  the  case 
of  Williams  v.  Hartford  Ins.  Oo.y  54  Cal.  450;  s.  c,  35  Am.  Rep.  77, 
the  following  charge  was  afSrmed:  ''  A  total  loss  does  not  mean  an 
absolute  extinction.  The  question  is  not  whether  all  the  parts  and 
materials  composing  the  building  are  absolutely  or  physically  de- 
stroyed, but  whether,  after  the  fire,  the  thing  insured  still  exists  as  a 
bnflding.     Although  you  may  find  the  fact  that  after  the  fire  a  large 
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portion  of  the  four  walls  were  left  standing,  and  some  of  the  ironwork 
still  attached  thereto,  still,  if  you  find  that  the  fact  is  that  the  build- 
ing has  lost  its  identity  and  specific  character  as  a  building,  you 
may  find  that  the  property  was  totally  destroyed  within  the  mean- 
ing of  the  policy." 

This  we  understand  to  be  the  true  rule.  Nave  y.  Ins.  Co.y  37 
Mo.  430;  s.  c,  90  Am.  Dec.  394;  Judaic  v.  Randall,  2  Caines  Cas. 
324;  Hack  v.  Ins.  Co,,  127  Mass.  309;  Ins.  Co.  v.  Fogarty,  19  Wall 
640;  May  Ins.  421a;  Brady  ?.  Ins.  Co.,  11  Mich.  446. 

The  fact  that  the  court  found  that  the  total  loss  resulted  from 
both  fires  cannot  affect  the  liability  of  the  makers  of  tlio  policy  in 
force  at  the  time  the  total  loss  occurred.  The  fire  which  consum- 
mated the  total  loss  did  not  occur  until  after  the  policy  sued  upon 
was  issued;  and  the  defective  condition  of  the  building,  brought 
about  and  existing  through  the  former  fire,  can  no  more  be  taken 
into  the  estimate  in  determining  the  cause  of  the  total  loss  than 
could  any  other  character  of  defect  in  the  building  existing  at  the 
time  the  last  policy  issued,  and  not  of  a  nature  to  defeat  the  policy, 
but  calculated  from  its  character  to  make  total  loss  from  fire  there- 
after more  easily  accomplished.  The  maker  of  the  policy  cannot 
call  to  its  aid  the  injury  done  by  the  former  fire  to  make  a  loss  sub- 
sequently resulting  from  fire  only  partial,  which,  in  fact,  through 
the  latter  fire  only,  became  total. 

The  loss  insured  against  was  the  loss  to  the  building  as  it  was  at 
the  time  the  policy  sued  upon  issued,  or  as  the  building  might  be 
subsequently  bettered,  and  its  former  condition  could  not  be  looked 
to  for  the  purpose  of  determining  the  character  of  the  loss,  and  the 
court  might  well  have  rested  its  holding  that  the  building  was  a 
total  loss  from  the  last  fire  upon  the  specific  facts  found  to  be  true. 
The  court  however,  as  will  be  seen  from  the  conclusions  of  fact 
and  law,  based  the  total  loss  on  both  fires  and  the  ordinance  of  the 
city  which  prohibited  the  rebuilding  or  repairing  of  wooden  houses 
within  the  fire  limits,  which  might  be  damaged  to  the  extent  of 
one-third  of  their  value  by  fire. 

The  fifteenth  conclusion  of  fact  was:  ''That  considered  with 
reference  to  condition  of  the  building  at  the  time  the  second  insur- 
ance was  eflFected,  the  loss  in  this  case  was  not  a  total  one,  although 
the  loss  occasioned  by  both  fires  and  under  the  ordinances  of  the 
city  preventing  repairs  to  a  building  that  has  been  damaged  thirty- 
three  and  one- third  per  cent  of  its  value,  it  was  a  total  loss." 
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Upon  this  conclusion  of  fact  the  court  adjudged,  in  effect,  that 
the  loss  resulting  from  the  second  fire  and  the  operation  of  tho 
city  ordinance,  which  forbade  the  repair  or  rebuilding  of  the  in- 
8ure<l  building,  was  a  total  •loss,  the  natural  and  proximate  result 
of  the  second  fire  had  in  contemplation  by  the  parties  at  the  timo 
insurance  was  effected;  and  on  this  ground  gave  judgment  as  for  a 
total  loss.  If  rendering  a  judgment  on  the  theory  of  total  loss,  the 
judgment,  as  it  seems,  was  rendered  for  a  less  sum  than  it  should 
have  been,  under  the  policy,  this  is  a  matter  of  which  the  appellant 
cannot  complain. 

After  the  second  fire,  application  was  made  to  the  city  authorities 
to  repair  the  building,  and  such  permission  was  refused  on  account 
of  an  existing  ordinance,  which  forbade  the  repair  or  rebuilding  of 
any  wooden  building  within  the  fire  limits,  destroyed  to  the  extent 
of  one-third  of  its  value  by  fire.  No  question  is  made  as  to  the 
validity  of  such  an  ordinance.  The  case  of  Brady  v.  Iwurance  Co., 
11  Mich.  445,  in  its  facts  was  almost  identical  with  this,  and  in  that 
case  it  was  held  that  the  parties  having  contracted  in  view  of  the 
city  ordinance,  which  prohibited  the  reconstruction  or  repair  of  a 
wooden  building,  situated  within  the  fire  limits,  unless  by  leave  of 
the  common  council,  which  had  been  refused,  the  fire  must  be 
deemed  the  proximate  cause  of  the  loss,  and  the  loss  totaL  We  see 
no  reason  to  doubt  the  correctness  of  this  conclusion.  The  case  of 
Brown  V.  Insurance  Co.,  1  Ellis  &  Ellis,  853,  is  substantially  to  the 
same  effect 

From  these  views  it  is  unimportant  that  the  court  below  based  its 
judgment  on  the  ground  last  stated,  and  in  effect  held  that  the  loss 
was  not  total  except  as  considered  in  reference  to  the  inability  to 
repair  or  rebuild,  in  consequence  of  the  extent  of  injury  done  by 
the  second  fire,  which,  of  itself,  under  the  specific  facts  found  to 
be  true,  we  hold,  caused  a  total  loss,  without  reference  to  the  fact 
that  the  building,  under  the  city  ordinance,  could  not  be  repaired 
or  reconstructed.  In  any  event  the  judgment  was  right  and  must 
beaflSrmed. 

Judgmani  affirmed. 
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(66  Tex.  an.) 
CkmJUct  of  law9 — tisngnmerU  for  creditor; 

A  general  Msignment  for  th«  benefit  of  creditors,  made  in  accordance  with 
the  laws  of  the  debtor's  domicile,  will  carry  his  personal  property  sitnated 
in  other  States,  in  the  absence  of  express  enactment  in  such  States.* 

ACTION  on  sheriff's  official  bond.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

Hyde  J&nnings  and  Carter  <t  Wjfnne,  for  appellant. 
Hogsett  <t  Oreene,  for  appellees. 

Staytok,  a.  J.  On  April  27,  1882,  M.  Spiro,  who  was  an  insol- 
vent person,  residing  in  the  State  of  Missouri,  in  accordance  with  the 
laws  of  that  State  made  a  voluntary  assignment  of  all  his  property 
for  the  benefit  of  his  creditors,  except  such  as  by  the  laws  of  the 
State  in  which  he  resided  was  exempted  from  forced  sale.  The 
assignment  was  such  as  under  the  laws  of  this  State  regulating 
assignments  of  insolvent  debtors,  would  be  held  valid  if  made  by  a 
person  here  resident,  unless  vitiated  by  the  fact  that  the  exempt 
property  must  be  ascertained  by  the  laws  of  the  State  of  Missouri. 

The  assignment  expressly  covered  a  stock  of  goods  situated  in 
Forth  Worth,  Texas,  at  which  place,  as  well  as  at  the  city  of  St. 
Louis,  in  the  State  of  Missouri,  Spiro  was  doing  a  mercantile  busi- 
ness at  the  time  the  assignment  was  made.  The  goods  at  Fort 
Worth  were  seized  by  appellee,  Maddox,  who  was  the  sheriff  of 
Tarrant  county,  on  the  next  day  after  the  assignment  was  made, 
under  attachments  issued  in  suits  instituted  against  Spiro  by  some 
of  his  creditors.  This  action  is  brought  by  the  assignee,  appointed 
by  the  deed  of  assignment,  against  Maddox  and  the  sureties  on  his 
official  bond,  as  sheriff,  to  recover  the  value  of  the  property.  The 
law  of  the  State  of  Missouri,  regulating  voluntary  assignments  by 
insolvent  debtors  for  the  benefit  of  their  creditors,  is  fully  pleaded 
in  the  petition,  and  the  assignment  seems  to  have  been  made  in 
conformity  thereto. 

•See  ^tftifr  v.  WmkdM  (57  Mich.  (12),  58  Am.  Rep.  m 
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The  petition  alleges  that  the  assignee  qualified,  by  giving  bond 
and  doing  snch  other  things  as  were  required  by  the  laws  of 
Missouri  to  authorize  him  to  administer  the  estate,  and  that  he  had 
80  qualified  and  was  in  possession  of  the  goods,  thi*ough  agents,  at 
the  time  the  sheriff  made  the  seizure.  It  is  also  alleged  that  the 
sheriff  was  notified  of  the  right  of  the  assignee  at  the  time  he 
made  the  seizure,  and  further,  that  Spiro  did  not  owe  and  was  not 
indebted  to  any  citizen  of  Texas. 

The  defendants  filed  general  demurrers  to  the  plaintiff's  petition, 
which  were  sustained  and  the  cause  dismissed.  The  grounds  on 
which  the  court  based  its  judgment  do  not  appear  in  the  record 
but  the  brief  of  counsel  for  appellees  submits  propositions  in  sup- 
port of  the  ruling,  which  we  may  regard  as  the  grounds  upon 
which  the  court  below  acted.     The  propositions  are  as  follows: 

''1.  An  assignment,  to  be  valid  in  Texas,  must  be  filed  and  re- 
corded as  other  instruments.'' 

**2.  The  assignee,  before  taking  possession  of  the  property,  shall 
give  bond  payable  to  the  State  of  Texas,  which  shall  be  deposited 
with  the  county  clerk." 

*'  3.  The  laws  of  a  State  have  no  force  beyond  its  territorial  lim- 
its, and  if  permitted  to  operate  in  another  State,  it  is  only  when 
neither  the  State  nor  any  citizen  thereof  would  suffer  an  incon- 
venience from  the  application  or  enforcement  of  such  law." 

^'  4.  The  rule  that  the  law  of  the  domicile  of  the  person  making  a 
transfer  of  personal  property,  will  control,  is  subject  to  many  ex- 
ceptions, and  the  law  of  the  place  where  the  property  is  situated 
will  be  looked  to  and  control  when  ends  of  justice  require  it." 

"  5.  It  would  only  be  on  a  principle  of  comity  that  the  courts  in 
Texas  would  enforce  an  assignment  made  in  Missouri  under  the 
laws  of  said  State,  and  not  then  when  it  would  thereby  prejudice 
any  citizen  or  this  State." 

''  6.  An  assignment  of  property  for  the  benefit  of  creditors,  made 
under  an  insolvent  debtor's  law  of  a  particular  State,  which  law 
also  makes  provisions  for  the  administration  of  the  estate  assigned 
according  to  its  own  law  and  in  one  of  its  own  courts,  and  places 
the  assignee  under  the  control  of  said  court,  is  inoperative  to  vest 
in  the  assignee  the  title  to  property  situated  beyond  the  limits  of 
the  State  in  whose  courts  said  estate  is  to  be  administered.  In 
such  case  the  assignee  is  virtually  a  receiver,  and  cannot  act  beyond 
the  jurisdiction  of  the  court  under  the  control  of  which  he  acts/ 
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The  assignment  in  question  is  what  is  properly  termed  a  volun- 
tary assignment.  It  was  not  made  in  obedience  to  a  law  which 
compelled  the  assignor  to  make  it^  or  which  exacted  from  the  cred- 
itor a  surrender  of  any  demand  against  the  debtor  in  consequence 
of  it,  or  as  a  condition  to  be  allowed  to  take  benefits  under  it. 
The  right  to  make  such  assignments,  if  made  bona  fide,  is  not  de- 
rived from  statutes,  but  existed  at  common  law,  and  now,  in  most 
of  the  States  of  this  Union,  laws  have  been  enacted  to  regulate, 
control  and  secure  the  faithful  execution  of  the  trust  by  the^ 
named  assignee. 

The  assignee  acquij*e8  title  and  authority  through  the  assignor^ 
whose  act  is  in  the  nature  of  a  contract,  and  the  acceptance  of  it 
by  the  assignee,  imposes  upon  him  a  relation  of  trust  and  confi- 
dence as  to  creditors  and  the  assignor.  Such  assignments  are 
termed  voluntary  assignments,  from  the  fact  that  they  are  the  pro- 
ducts of  a  will  acting  without  legal  compulsion,  and  to  distinguish 
them  from  such  transfers  as  are  made  solely  by  operation  of  law, 
or  by  an  assignor  under  legal  compulsion.  The  one  has  effect  as 
other  contracts,  while  the  other  has  effect  solely  by  force  of  the  law 
which  makes  or  compels  the  assignor  to  make  the  assignment. 
This  difference  it  is  important  to  observe  when  considering  the  ef- 
feet  to  be  given  to  an  assignment  in  a  State  other  than  that  in 
which  it  is  made. 

If  it  be  an  assignment  under  a  compulsory  statute,  it  exists  alone 
by  force  of  the  law  which  cannot  operate  extra-territorially.  The 
law  is  compulsory  if  it  requires  the  assignment  to  be  made  even  at 
the  request  of  creditors,  or  if  it  provides  for  the  discharge  of  the 
claims  of  > creditors,  without  their  consent,  upon  the  voluntary  sur- 
render by  the  debtor,  under  the  terms  of  the  law,  of  all  his  prop- 
erty for  the  benefit  of  creditors.  State  insolvent  laws  which  compel 
the  insolvent  debtor  to  surrender  his  property  to  an  assignee,  to  be 
administered  under  the  direction  of  a  court  for  the  benefit  of  cred- 
itors, and  which  compel  the  creditor  to  release  the  debtor  on  such 
full  surrender,  are  instances  of  these  classes.  In  America  such  as- 
signments are  held  inoperative  upon  property,  real  or  personal,  not 
situated  within  the  territory  over  which  the  laws  that  make,  or 
compel  the  debtor  to  make  them,  have  dominion,  as  are  discharges 
of  the  debtor,  attempted  to  be  made  under  them,  inoperative,  as  to 
persons  not  resident  in  the  State,  under  whose  laws  they  are  made. 
Whart.  Oonfl.  Laws,  390,  390a;  Story  Oonfl.  Laws,  410,  416;  Bur- 
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rill  AmgnmentB,  803;  United  ^ate^  t.  Banh^  8  Bobinson,  414» 
Hutchinson  y.  Peshine,  16  N.  J.  £q.  170;  Fetch  y.  Bugbee,  48  Me. 
9;  8.  c,  77  Am.  Dec.  203;  Walters  y.  Whitlock,  9  Fla.  95;  8.  c, 
76  Am.  Dec.  607;  Ogden  y.  Saunders,  12  Wheat.  213;  Harrison  y. 
JSterry,  6  Cranch,  302;  Willets  y.  Watte,  25  N.  Y.  583;  Holmes  y. 
Jiemsen,  20  Johns.  265;  s.  c,  11  Am.  Dec.  269;  Abraham  y.  P(m- 
torOy  3  Wend.  538;  8.  c,  20  Am.  Dec.  738;  DaUon  y.  Currier,  40 
N.  H.  247;  Saunders  y.  TFtBtaiiw,  5  N.  H.  214;  Blake  y.  Williams, 
6  Pick.  285;  s.  c,  17  Am.  Dec.  372. 

It  seems  howeyer  to  be  eyery where  admitted  that  a  general  yol- 
untary  assignment,  for  the  benefit  of  creditors,  made  by  an  insol- 
yent  debtor,  in  accordance  with  the  laws  of  the  place  of  his  domi- 
•cile,  will  pass  all  his  personal  property,  whereyer  sitnated,  unless 
the  operation  of  snch  assignments  is  limited  or  restrained  by  some 
law  of  the  State  in  which  the  property  is  situated.  Hanford  y. 
Paine,  32  Vt  442;  8.  c,  78  Am.  Dec.  586;  United  States  y.  Bank 
of  the  United  States,  8  Bobinson,  414;  Rosenthal  y.  Mastin  Bank, 
17  Blatch.  323;  Lawy.  Mills,  18  Penn.  St.  165;  Whipple  y.  Tliayer, 
16  Pick.  25;  s.  c,  26  Am.  Dec.  626;  Black  y.  Zacharie,  3  How.  514; 
Oreen  y.  Van  Buskirk,  7  Wall.  150;  Story  Confl.  Laws,  383-4)90, 
410-416;  Burrill  Assignments,  301,  302,  306,  307;  Walters  y.  Whit- 
lock,  9  Fla.  86;  8.  c,  76  Am.  Dec.  607;  Holmes  y.  Retnsen,  20  Johns. 
265;  8.  c,  11  Am.  Dec.  269;  Saunders  y.  Williams,  5  N.  H.  214. 

That  a  yoluntary  conyeyance  of  personal  property,  made  in 
Accordance  with  the  law  of  the  domicile  of  the  assignor,  is  yalid 
elsewhere,  is  the  general  rule,  cannot  be  denied,  and  when  it  is 
claimed  not  to  be  so  in  a  giyen  case,  the  law  of  the  situs  must  be 
looked  to,  for  it  is  the  right  of  eyery  soyereignty  to  determine  what 
shall  be  requisite  to  the  transfer  of  property,  real  or  personal,  sitn- 
ated within  its  territory,  and  what  remedial  rights  in  reference  to 
it  shall  exist.  The  laws  of  a  State  which  will  control  such  ques- 
tions are  ordinarily  those  made  for  the  goyernment  of  its  own  citi- 
zens in  making  contracts  and  asserting  rights.  This  is  well  illus- 
trated in  cases  in  which  a  controlling  effect  was  giyen  to  the  law  of 
the  place  where  the  property  was  situated.  The  following  are  cases  of 
that  character:  Oreen  v.  Van  Buskirk,  5  Wall.  307;  7  Wall.  141; 
Ouillander  y.  Howell,  35  N.  Y.  657;  Olivier  v.  Townesn  2  lifartin 
<N,  S.),  93;  Rice  y.  Courtis,  32  Vt.  460;  8.  c,  78  Am.  Dec.  597. 

There  are  expressions  to  be  found  in  many  opinions  from  which 
the  inference  may  be  drawn  that  effect  is  to  be  giyen  to  such  yolun- 
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tsury  afisignments  by  courts  in  States  other  than  that  in  which  thej^ 
are  made,  only  as  a  matter  of  comity — that  it  rests  in  the  discre* 
tion  of  snch  courts  to  giye  or  deny  effect  to  such  assignments  as 
they  may  or  not  appear  injurious  to  the  rights  of  citizens  of  the 
State^  whose  laws  the  courts  administer^  and  within  whose  limits 
the  property  may  be  situated.  This  seems  to  us  to  confer  upon 
the  courts  a  power  too  little  restricted,  too  undefined  and  unlimited 
to  be  tolerated  in  any  country  governed  by  laws.  What  upon  such 
a  matter  is  to  be  deemed  injurious  to  the  rights  of  the  citizens  of 
the  State  in  which  the  property  is  situated^  should  be  the  subject  ot 
legislative,  and  not  of  judicial  discretion.  Story  Gonfl.  of  Laws, 
390;  Ouillander  v.  HowM,  35  N.  Y.  059. 

That  the  assignment  was  made  in  the  State  of  Missouri  is  a  mat- 
ter of  no  importance,  as  its  validity,  does  not  depend  upon  any  local 
law  of  that  State,  but  is  based  on  the  common-law  right  of  an 
insolvent  debtor  to  make  an  assignment  of  all  his  property,  subject 
to  the  payment  of  his  debts,  for  the  benefit  of  his  creditors.  It  ia 
not  denied  that  the  assignment  is  valid  in  the  State  of  Missouri, 
and  itd  form  and  manner  of  execution  are  such  as  to  make  it  valid 
here,  even  under  the  statutes  in  this  State  regulating  such  assign- 
ments, unless  invalidated  by  the  fact  that  it  makes  the  kind 
of  property  and  its  value,  which  is  reserved  from  the  operation 
of  the  deed,  to  depend  upon  the  laws  of  Missouri  regulating 
exemptions. 

The  laws  of  this  State  provide  that  an  assignment  of  this  char- 
acter shall  '^  provide  for  a  distribution  of  all  his  (the  assignor's) 
real  and  personal  estate  other  than  that  which  is  exempted  from 
execution,^'  but  it  does  not  provide  that  the  measure  of  the  exemp- 
tion shall  be  furnished  by  the  laws  of  this  State.  The  same  general 
policy  of  permitting  insolvent  debtors,  who  make  such  assignments, 
to  except  from  their  operation  such  property  as  is  exempted  from 
execution,  prevails  in  this  State  and  in  the  State  of  Missouri.  It 
cannot  be  said  that  that  reservation  made  in  the  deed  of  assign- 
ment under  consideration  is  in  violation  of  the  laws  of  this  State, 
nor  that  it  could  prejudice  the  right  of  any  citizen  of  this  State 
who  may  be  a  creditor.  Such  a  reservation  would  neither  enlarge 
nor  diminish  the  general  fund  to  which  creditors  might  resort 
through  the  ordinary  process  of  the  law  to  collect  their  debts,  and 
wera  their  creditors  here,  they  would  have  no  superior  right  to  be 
paid  out  of  the  proceeds  of  property  here  situated  had  there  been 


^  TEXAS, 

Weidw  ▼.  Maddoz. 


HO  assignment  made,  unless  they  had  acquired  liens.  All  crcditons, 
wherever  resident,  have  equal  right  in  this  respect 
.  Exemption  laws  have  application  to  persons  resident  in  the  State 
in  which  thej  exist,  and  when  an  assignment  conyeys  property  in 
that  and  another  State,  it  would  seem  that  the  exemption  should  be 
measured  by  the  law  of  the  domicile.  If  this  were  a  compulsoiy 
assignment,  dependent  for  its  validity  upon  a  statute  of  the  State 
of  Missouri,  it  is  evident  that  the  courts  of  this  State  would  not 
give  effect  to  the  law  of  Missouri  regulating  exemptions.  Bryant 
V.  Vaung,  21  Ala.  264;  NeweU  v.  ffayded,  8  Clarke  (Iowa),  143; 
ffelfenstein  v.  Cave,  3  Clarke  (Iowa),  289. 

Whether  a  deed  of  assignment  made  in  another  State,  by  a  x)er8on 
there  domiciled,  is  sufficient  to  pass  title  to  property  here  situated, 
must  be  determined  by  the  same  rules  which  relate  to  instruments 
transferring  property  for  other  purposes.  If  the  instrument  be 
such  in  form  and  manner  of  execution  as  is  required  by  the  laws  of 
this  State  to  pass  title,  then  the  title  to  property  here  situated 
must  be  held  to  pass  to  the  assignee  by  it,  in  the  absence  of  some 
law,  in  force  here,  prohibiting  such  transfers.  When  an  assignee 
accepts  the  trust  created  by  such  an  instrument,  the  title  to  the 
property  passes  to  him  for  the  purposes  of  the  trast  —  he  becomes 
liable  for  it,  whether  he  has  complied  with  the  requirements  or  the 
law  of  this  State,  made  to  secure  the  due  execution  of  the  trust  or 
not,  and  for  an  invasion  of  his  right  to  the  possession  he  may  have 
his  action. 

The  right  is  generally  conceded  to  the  person  who  has  title.  The 
recording  of  the  deed  of  assignment  is  required  by  the  laws  of  this 
State  for  the  purpose  of  giving  notice  to  all  persons  of  its  existence, 
but  there  is  no  intimation  in  the  statute  that  without  such  record 
the  assignment,  if  made  in  this  State,  would  be  void.  An  assignee 
is  also  required  by  the  laws  of  this  State  to  give  a  bond,  but  it  has 
never  been  held  that  the  giving  of  such  a  bond  is  necessary  to  the 
validity  of  the  assignment. 

So  far  as  we  are  advised,  it  has  been  generally  held  in  cases  of 
voluntary  assignments,  made  by  non-resident  debtors,  embracing 
property  in  a  State  or  States  other  than  that  of  the  domicile,  that 
the  assignment  will  be  deemed  valid  if  it  be  sufficient,  under  the 
law  of  the  domicile,  and  under  the  law  of  the  country  in  which  the 
property  is  situated,  to  pass  title;  notwithstanding  the  law  of  the 
^ituSf  intended  to  regulate  the  due  administration  of  trust  property. 
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be  not  complied  with;  that  such  laws  are  only  intended  to  affect, 
and  do  only  affect,  assignments  made  by  persons  resident  in  the 
•State  in  which  they  exist.  Hanfordy.  Faine,  32  Vt.  443;  s.  c,  78 
Am.  Dec.  686;  Ockerman  y.  Cross ,  54  N.  Y.  32;  Chaffee  v.  National 
Bank,  71  Me.  524;  s.  c,  36  Am.  Sep.  345. 

The  fact  that  the  assignee  is  required  by  the  laws  of  the  State  of 
Missouri  to  administer  the  estate  in  his  hands  under  the  direction 
of  a  court  of  that  State,  can  hare  no  bearing  upon  the  question  of 
the  validity  of  his  assignment.  As  delivery  is  not  necessary  in  this 
State  to  the  transmissioil  of  title  to  personal  property,  we  have  not 
deemed  it  necessary  to  consider  the  rights  of  the  assignee,  growing 
out  of  the  possession  he  is  alleged  to  have  had  at  the  time  the  goods 
were  seized.  Nor  have  we  deemed  it  necessary,  in  this  opinion,  to 
consider  the  averment  that  the  assignor  was  not  indebted  to  any 
mtizen  of  Texas;  for  if  it  should  appear  that  he  was  so  indebted, 
it  would  not  change  the  result,  in  the  absence  of  some  law  of  this 
State  prohibiting  the  voluntary  assignment  of  personal  property, 
here  situated,  by  its  owner,  resident  elsewhere. 

It  is  also  unnecessary  to  consider  what  remedies  creditors  might 
have  in  this  State  to  enforce  the  due  execution  of  the  trust  in  so 
far  as  it  affects  property  here.  From  the  averments  of  the  petition, 
we  are  of  the  opinion  that  the  property  was  not  subject  to  the  at- 
tachments levied  upon  it,  and  that  the  court  betow  erred  in  sus- 
taining the  demurrer  to  the  petition,  and  for  this  reason  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Stuabt  t.  Wbstbbk  TTkion  Tblbobaph  Gompakt. 

m  Tex.  580.) 
Damoffes — nan-ddio^rjf  of  UUgram  —  injury  to  feel%ng$. 

In  an  action  for  non-delivery  of  a  telegram,  whereby  the  plaintiff  was  pre^ 
rented  from  seeing  his  brother  in  his  last  illness  and  attending  his  funeral, 
compensation  for  injury  to  the  feelings  may  be  recovered,  where  the  com- 
pany was  notified  of  the  emergency. 

ACTION  of  damages  for  non-delivery  of  a  telegram.    The  opin- 
ion states  the  case.     The  defendaoit  had  judgment  below. 
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John  T.  Pierce^  W.  H.  Pope,  and  71  P.  Toung^  for  appellant. 

Stemmons  A  Fidiy  for  appellee. 

RoBBBTSON,  A.  J.  The  appellant,  who  was  the  plaintiff  in  the 
court  below,  saed  the  appellee  for  damages  and  recovered  a  judg- 
ment for  $2,500.  The  appellee  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  court  below  then  of  its  own  motion  ar- 
rested the  appellant's  judgment  and  set  it  aside  on  the  ground  that 
the  petition  was  insufScient  in  law  to  sustain  a  judgment.  From 
this  judgment  the  appellant  appealed,  and  the  only  question  pre- 
sented is  upon  the  sufficiency  of  the  plaintiff's  petition. 

The  appellant  alleged  in  his  petition  that  he  was  a  citizen  of 
Harrison  county,  and  appellee  was  a  body  politic  duly  incorporated, 
which  was  represented  in  said  Harrison  county  by  J.  P.  Morrison,, 
its  local  agent,  and  that  appellee  operated  and  owned  on  February 
3,  1883,  a  telegraph  line  from  the  city  of  Marshall,  in  said  county, 
to  the  city  of  Waco,  in  McLennan  county,  Texas,  and  for  hire, 
tnmsmitted  telegrams  for  the  public  between  said  points.  Appel- 
lant being  informed  in  Waco,  where  he  then  resided,  that  John  £. 
Stuart,  his  brother,  who  lived  in  Marshall,  was  there  sick,  he  in- 
structed G.  W.  Stuart,  another  brother  of  his  who  also  resided  in 
said  city,  to  inform  him  by  telegraph  of  his  brother  John's  condi- 
tion ;  that  said  6.  W.  Stuart,  as  appellant's  agent,  on  February  3, 
1883,  delivered  to  the  agent  of  appellee  in  Marshall,  a  telegram,  as^ 

follows : 

''  Marshall,  Texas,  Feb.  3, 1883. 

''To  G.  B.  Stuart,  Jr.,  Waco,  Texas,  care  of  Stuart  &  Harris^ 
attorneys.     John  is  very  low,  come  on  first  train. 

"  G.  W.  Stuart." 

That  at  the  time  of  delivering  to  the  agent  the  message  he  paid 
fifty  cents,  the  customary  charges  for  transmitting  the  same,  and 
informed  the  agent  of  the  circumstances  requiring  the  speedy  trans- 
mission and  delivery  thereof;  that  the  message  was  correctly  trans- 
mitted and  received  at  appellee's  office  in  Waco,  by  its  agent,  at 
three  o'clock,  p.  m.,  on  February  3,  1883;  that  being  in  a  state  of 
anxiety  and  momentarily  expecting  a  telegram  from  his  agent,  G. 
W.  Stuart,  appellant  in  person  called  at  the  office  of  appellee  in 
Waco,  at  four  o'clock,  p.  M.,  on  February  3,  1888,  and  asked  the 
agent  of  appellee  if  any  message  had  been  received  by  him  for  ap* 
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pellant  and  that  the  agent  told  him  thac  none  had  been  received ;  that 
he  then  informed  the  agent  that  his  brother  was  sick  in  Marshall 
and  that  he  was  expecting  a  telegram  from  there  in  reference  to  his 
condition,  and  that  if  it  should  come  to  send  it  to  his  office,  inform- 
ing him  at  the  time  where  his  office  was.  Not  having  received  any 
telegram  he  again,  about  nine-o'clock  on  the  morning  of  February 
4,  1883,  called  at  appellee's  office  in  Waco  and  asked  if  any  message 
had  been  received  for  him,  and  was  told  by  the  agent  of  the  appellee 
that  none  had  come;  that  he  again  instructed  the  agent  to  send  the 
telegram,  if  it  should  come,  to  his  office;  that  on  the  morning  of 
February  5,  1883,  the  telegram  above  set  out  was  delivored  to  him, 
and  that  he  immediately  started  for  Marshall  and  travelled  as  speedily 
as  he  possibly  could,  but  when  he  arrived  his  brother  John  had  died 
and  was  buried;  that  if  the  telegram  had  been  delivered  to  him 
when  he  called  for  it  on  February  3,  he  could  have  reached  Marshall 
in  time  to  have  seen  his  brother  alive;  and  that  if  he  had  receivecl 
it  when  he  called  for  it  on  the  morning  of  February  4,  he  could 
have  reached  Marshall  in  time  to  have  attended  the  funeral  services 
of  his  brother;  and  in  consequence  of  all  of  which  he  had  suffered 
great  disappointment,  grief  and  mental  anguish.  Appellant  also 
alleged  that  he  was  on  February  3,  and  had  been  for  some  time  a 
practicing  lawyer  in  Waco;  that  his  office  was  in  speaking  distance 
of  the  defendant's  office,  and  that  he  had  his  card  in  the  Waco 
Examiner^  a  paper  having  a  wide  circulation  in  that  city,  and  his 
sign  as  such  lawyer,  was  suspended  over  the  pavement  in  front 
of  his  office  in  full  view  of  all  persons  passing;  and  that  he 
had  repaid  to  G.  W.  Stuart  the  amount  he  paid  the  appellee's 
agent. 

These  averments  disclose  a  contract  between  the  appellant  and 
the  appellee,  by  the  terms  of  which  the  appellee,  for  a  valuable  con- 
sideration, bound  itself  to  deliver  to  appellant,  promptly,  the  mes- 
sage described,  a  breach  of  this  contract  on  appellee's  part  and 
actual  damage  sustained  by  the  appellant,  at  least  in  the  sum  paid 
to  appellee  as  the  consideration  for  transmitting  the  message.  For 
the  breach  ol  the  contract  the  appellee  was  liable  at  all  events  for 
nominal  damages.     TtH.  Co,  v.  Dryburg,  35  Penn.  St.  298. 

But  the  only  averments  in  the  petition  which  can  at  all  sustain 

the  amount  of  the  judgment  rendered  are  those  which  describe  the 

harrowing  effects  upon  the  feelings  of  appellant  as  the  result  of 

the  negligence  of  the  appellee.     Appellant's  agent  at  Marshall, 
Vol.  LIX  —  70. 
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when  he  delivered  the  message  for  transmission,  fully  informed  the 
appellee  of  the  meaning  of  the  telegram  and  the  importance  of 
promptly  delivering  it.  The  poignant  distress  suffered  by  the  ap- 
pellant was  therefore  proximately,  and  in  the  contemplation  of 
appellee,  caused  by,  and  under  the  painful  circumstances  described, 
naturally  would  result  from,  the  appellee's  negligence. 

The  petition  does  not  disclose  a  case  for  exemplary  damages. 
The  rule  as  stated  in  Tel.  Co.  v.  Browfij  68  Tex,  170;  s.  c,  44  Am. 
Rep.  610,  perhaps  needs  to  be  qualified;  but  tested  by  the  rule 
most  liberally  interpreted  in  behalf  of  appellant,  no  such  case  is 
shown  as  would  justify  the  court  in  punishing  appellee  for  the 
wrongful  acts  of  its  agents.  Unless  therefore  injury  to  feeling  is 
a  proper  element  of  actual  damage  the  petition  does  not  sustam  the 
judgment.  It  was  determined  by  this  court  in  the  case  of  the 
younger  Levy  (59  Tex.  547)  that  we  have  no  forms  of  action  or 
technical  rules,  which  can  prevent  the  plaintiff,  upon  a  statement 
of  the  facts  of  his  case  as  authorized  by  our  system  of  pleading, 
from  recovering  all  the  damages  shown  to  be  sustained.  If  the 
facts  stated  show  a  breach  of  contract,  and  also,  that  the  breach  is 
of  such  character  as  to  authorize  a  suit  as  for  a  tort,  all  the  dam- 
ages recoverable  for  the  thing  done  or  committed,  either  in  an 
action  ex  delicto  or  ex  contractu^  may  be  recovered  in  the  one  suit. 
It  is  claimed  by  counsel  for  appellee  that  injury  to  feelings  in  this 
kind  of  suit  is  held  by  this  court  in  both  the  Levy  cases  (59  Tex. 
543;  8.  c,  46  Am.  Bep.  269;  59  Tex.  563;  s.  c,  46  Am.  Bep.  272) 
to  be  exemplary  damages.  We  do  not  so  understand  either  of  those 
authorities.  In  the  elder  Levy  case  it  was  held  that  one  not  entitled 
to  recover  nominal  damages,  as  for  a  breach  of  contract,  nor  sus- 
taining any  damage  to  his  person,  name  or  estate,  could  have  no 
recovery  for  mental  distress  alone.  In  that  case  the  telegraph  com- 
pany had  no  contract  with  Levy,  had  broken  no  engagement  with 
him  nor  violated  any  contract  it  had  made  with  any  one  else  for 
his  benefit.  It  owed  him  no  duty,  and  violated  no  right  of  his, 
and  though  its  conduct  may  have  outraged  his  sensibilities,  it  had 
done  him  no  legal  wrong. 

In  the  other  Levy  case,  the  petition  was  excepted  to  on  the 
ground  that  it  showed  no  facts  constituting  a  basis  of  damages; 
the  exceptions  were  overruled;  the  plaintiff  recovered,  and  the 
defendant,  appealing,  assigned  as  error  the  action  of  the  court  in 
overruling  the  exceptions  to  the  petition.    The  petition,  like  that 
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in  this  c§use,  was  a  sfcatement  of  the  facts  regardless  of  the  forms 
of  action.  ''Upon  the  whole  case,  as  made  by  the  petition  and 
evidence/^  this  court  held,  'Hhat  the  appellee  was  entitled  to  re- 
cover whatever  damages  the  proof  may  justify  over  and  above  such 
sum  as  he  paid  for  the  transmission  of  the  message,  and  this  in  the 
way  of  exemplary  damages,"  if  a  case  for  such  damages  is  made. 
Whether  the  damage  arising  from  mental  distress  was  actual  or 
exemplary,  was  not  discussed  or  decided,  but  it  was  held  that  such 
damage,  which  in  that  case,  as  in  this,  was  mainly  the  basis  of  the 
suit,  could  be  recovered.  *' Otherwise,  in  a  large  class  of  cases, 
most  grievous  wrongs  may  be  inflicted  in  matters  as  vitally  affecting 
the  welfare  of  individuals,  as  in  other  matters  to  which  a  pecuniary 
value,  a  market  price,  can  be  fixed;  and  this,  in  disregard  of  a  duty 
voluntarily  assumed  to  the  public,  to  secure  the  due  performance 
of  which,  many  privileges,  not  possessed  by  persons  generally,  are 
conferred  by  the  State  upon  the  offending  party."  That  mental, 
suffering,  resulting  from  an  indignity  to  the  person  is  actual  dam- 
age, is  held  by  this  court  in  the  case  of  Hays  v.  Railroad  Co,,  46 
Tex.  272.  Pain  of  mind,  anxiety  and  all  the  forms  of  distress 
peculiar  to  a  sentient  being,  have  been  held  elements  of  actual 
damage  in  suits  for  injuries  to  the  person  through  the  negligence 
of  others.  Our  own  reports  contain  many  such  cases.  But  it  is 
claimed  that  in  those  cases  the  mental  is  an  incident  of  bodily  pain, 
and  that  without  the  latter  the  former  cannot  be  considered  as 
actual  damage.  In  cases  of  bodily  injury  the  mental  suffering  is 
not  more  directly  and  naturally  the  result  of  the  wrongful  act  than 
in  this  case,  not  more  obviously  the  consequence  of  the  wrong  done 
than  in  this  case.  What  difference  exists  to  make  the  claimed  dis- 
tinction? That  it  is  caused  by  and  contemplated  in  the  doing  of 
the  wrongful  act,  is  the  principle  of  the  liability.  The  wrong-doer 
knows  that  he  is  doing  this  damage  when  he  afflicts  the  mind  by 
withholding  the  message  of  mortal  illness,  as  well  as  by  a  wound  to 
the  person.  In  cases  of  slander  and  libel,  injury  to  the  feelings  is 
actual  damage  (3  Suth.  Dam.  645  et  seq.);  it  is  the  natural  result 
of  the  wrongful  act.  The  appellee  knew,  according  to  the  aver- 
ments of  the  petition,  that  in  delaying  the  delivery  of  the  message 
it '  had  undertaken  to  transmit,  it  was  denying  appellant  the 
opportunity  he  had  contracted  with  appellee  to  afford  him,  to  be 
with  his  dying  brother  in  his  last  hours,  and  to  comfort,  by  his 
presence,  the  bereaved  mother.     No  press  of  business,  nor  pecuni- 
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ary  interest  could  excase  his  absence  on  such  occasion.  ^  In  the 
proper  feeling  of  all  men,  not  brutalized,  the  call  upon  him  was 
superior  to  the  engagements  that  usually  occupy  the  time  and  ab- 
sorb the  minds  of  men.  Having  full  knowledge  of  the  situation, 
the  duty  of  appellee  to  deliver  promptly  the  message  was  corres- 
pondingly high.  Damage  for  the  breach  of  such  a  duty  is  not  fifty 
cents.  For  so  small  a  sum,  appellee  with  its  great  facilities,  pro- 
cured, in  part,  by  the  State's  aid,  had  contracted  to  do  the  appel- 
lant a  great  service.  The  appellant  loses  not  the  price,  but  the 
thing  paid  for,  which  was  estimated  in  the  judgment  below,  and 
on  the  pleadings,  not  excessively,  at  $2,500. 

In  the  So  ReUe  case,  55  Tex.  310;  s.  c,  40  Am.  Hep.  805,  it  was 
held  that  injury  to  the  feelings  was  actual  damage,  which  could  be 
recovered  though  no  other  was  sustained.  That  authority  was 
overruled  in  the  elder  Levy  case,  only  in  so  far  as  it  held  that  such 
damage  alone  would  sustain  an  action.  The  two  cases  conflict  in 
but  this  one  point.  We  find  no  case,  except  So  Relle,  which  holds 
that  a  party  may  come  into  court  solely  to  redress  an  injury  to  his 
feelings.  Such  injury  is  not  to  the  name,  person  or  property;  but 
if  to  either  of  these  an  actionable  injury  is  done,  the  complaining 
party  may  then  recover,  as  actual  damages,  compensation  for  the 
proximate  results  of  the  wrongful  act.  When  injury  to  the  feeling 
is  such  result,  it  forms  an  element  of  the  actual  damage.  Ry. 
Co.  V.  Ran^alh  50  Tex.  261;  Field  Dam.  76;  Craker  v.  Hy. 
Co.,  36  Wis.  657;  Smith  v.  Overbyy  30  Ga.  241;  Smith  v.  Pitts- 
btirgy  etc.,  R.  Co.,  23  Ohio  St.  17;  Cooley  Torts,  646;  1  Suth. 
Dam.  17,  18. 

The  petition  disclosed  a  good  cause  of  action,  sufficient,  if  the 
facts  averred  were  proved,  to  sustain  the  judgment  rendered.  If 
the  facts  averred  were  not  proved,  the  motion  for  a  new  trial  should 
have  been  granted.  If  the  action  of  the  court  in  overruling  that 
motion  was  not  satisfactory  to  the  appellee,  he  ought  to  have  ex- 
cepted, have  caused  a  statement  of  facts  to  be  embraced  in  the 
record,  and  have  assigned  error. 

The  judgment  of  June  26,  1884,  arresting  that  of  May  2,  1884, 
was  erroneous,  and  will  be  reversed,  and  as  that  of  May  2  is  sus- 
tained in  the  only  particular  in  which  it  is  complained  of,  it  will  be 
reinstated  (5  Leigh,  388;  Boggland  v.  Oothren,  25  Tex.  346),  and 
these  orders  be  certified  below  for  observance.     It  is  so  ordered. 

Reversed  and  rendered. 
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Stattok,  a.  J.  This  action  was  brought  to  recover  damages 
for  a  breach  of  contract  made  by  the  parties  to  this  action.  The 
contract  fixed  upon  the  appellee  the  duty  to  perform  certain  ser- 
vices for  the  appellant,  services  public  in  their  nature  by  reason  of 
the  nature  of  the  employment  which  the  appellee  had  voluntarily 
assumed,  and  for  a  violation  of  this  duty,  the  appellee  became  liable 
to  the  appellant  for  whatever  damages  necessarily  resulted,  or  which, 
from  the  nature  of  the  contract  and  the  known  purpose  for  which  the 
service  was  sought,  were  likely  to  accrue  by  reason  of  its  breach. 

The  sole  ground  on  which  a  rehearing  is  asked  is,  that  damages 
compensatory  in  character  are  not  given  by  the  law  for  an  injury 
to  the  feelings,  directly  resulting  from  a  breach  of  contract  or  vio- 
lation of  duty;  that  damages  resulting  from  such  grounds  are  only 
recoverahle  when  a  case  is  made  authorizing  exemplary  damages; 
that  damages  for  injury  to  the  feelings  are  punitory  and  never  com- 
pensatory. We  have  no  disposition  to  enter  into  a  discussion  of  the 
vexed  question,  whether  the  recognition  of  a  rule  which  gives  to  an 
individual  damages  for  punitory  or  exemplary  purposes,  and  not 
merely  as  compensation  for  an  injury  received,  is  in  harmony  with 
a  rational  administration  of  the  laws  pertaining  to  the  adjustment 
of  ri^ts  between  man  and  man. 

It  may  be,  and  is  most  likely  true  that  the  whole  doctrine  of 
punitory  or  exemplary  damages  has  its  foundation  in  a  failure  to 
recognize,  as  elements  upon  which  compensation  may  be  given, 
many  things  which  ought  to  be  classed  as  injuries  entitling  the  in- 
jured person  to  compensation.  The  elements  of  injury  for  which 
damages  compensatory  may  be  given,  vary  in  their  character.  To 
some  of  these  the  means  for  ascertaining  the  compensation  which 
ought  to  be  given,  is  such  that  it  may  be  fixed  with  almost  mathe- 
matical certainty,  while  as  to  others,  this  degree  of  certainty  can> 
not  be  reached. 

At  some  periods  the  tendency  was  to  restrict  the  recovery  of  dam- 
ages compensatory  to  such  matters  as  were  susceptible  of  having  at- 
tached to  them  an  exact  pecuniary  value,  the  dollars  and  cents  lost 
BA  the  result  of  a  breach  of  contract  or  tort.  At  the  present  time 
however  the  fact  that  it  may  be  found  difficult  to  ascertain  the  ex- 
act amount  of  compensation  which  ought  to  be  made  for  an  injury 
resulting  necessarily  from  the  act  of  another,  is  not  considered  as 
iuiy  sufficient  reason  why  compensation  should  not  be  given. 
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The  question,  in  any  case  is,  has  injury  necessarily  resulted  to  the 
person,  property  or  reputation  of  one  person  from  the  act  of  another, 
Tiolative  of  a  right  secured  by  contract  or  the  general  law  of  the 
land?  If  so,  the  act  yiolative  of  right,  being  the  proximate  cause 
of  the  injury,  the  person  who  thus  suffers  injury  is  entitled  to  dam- 
ages to  compensate  him  for  this,  whatever  may  be  the  elements 
which  make  up  the  injury  and  form  the  basis  for  damages.  If  one 
person  be  unlawfully  wounded  by  another,  the  damages  he  may  re- 
cover as  compensation  will  not  be  restricted  to  such  sums  of  money 
as  may  be  equal  to  the  value  of  time  lost,  money  necessarily  ex- 
pended in  treatment  with  a  view  to  recovery,  and  other  like  mat- 
ters; but  the  physical  pain  resulting  from  the  wounding  enters  into 
the  estimate  as  a  factor  calling  for  compensation,  more  or  less, 
as  the  pain  may  have  been  slight  or  severe,  or  of  short  or  long 
duration. 

If  such  a  wounded  person's  condition,  resulting  from  the  unlaw- 
ful act,  be  such  as  to  cause  mental  suffering,  this  is  also  to  be  taken 
into  estimate.  Why?  Is  it  because  the  mental  suffering  is  brought 
about  by  a  maimed  or  disabled  condition,  for  which  of  itself  com- 
pensation must  be  made?  Certainly  not;  physical  pain  is  no  more 
re&l  than  is  mental  anguish. 

If  one  person  is  unlawfully  so  wounded  by  another  that  he  loses 
a  limb  in  consequence  thereof,  and  this  is  attended  with  physical 
pain,  compensation  must  be  made  for  the  latter  injury,  simply  be- 
cause it  is  the  necessary,  natural  or  probable  result  of  the  uidawful 
act.  If  in  addition  to^he  physical  pain,  the  maimed  condition  of 
the  same  person,  or  the  circumstances  under  which  he  is  placed  by 
the  wounding,  bear  as  necessary,  natural  or  probable  fruit,  mental 
suffering,  this  is  also  matter  for  which  compensation  must  be  given; 
but  the  right  to  compensation  for  the  one  injury  has  not  its  founda- 
tion in  the  existence  of  the  other. 

Each  of  these  elements  for  damages  goes  back  to  a  common  souroe 
of  right  to  compensation  —  the  act  of  the  violator  of  a  right  se- 
cured by  contract  or  the  general  law  of  the  land;  and  whatsoever 
necessarily  results  to  the  injured  person  from  the  act  so  violative  of 
his  right  must  give  legal  claim  for  compensation;  and  his  right  to 
this  cannot  be  made  dependent  upon  the  motive  with  which  the 
unlawful  act  is  done,  nor  upon  other  circumstances  which  are 
ordinarily  held  to  be  sufficient  to  authorize  the  imposition  of  dam- 
ages termed  punitory  or  exemplary. 
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In  By.  Co.  y.  Levy,  59  Tez.  563;  s.  c,  46  Am.  Bep.  372,  it  was 
held  that  one.  who  had  not  fixed  upon  u  telegraph  company,  by  con- 
tract, the  daty  to  deliver  a  message,  could  not  maintain  an  action 
for  damages  for  the  failure  to  promptly  deliver  it,  upon  the  mere 
averment  that  such  failure  had  caused  him  mental  distress.  In  that 
case  authorities  were  cited  illustrating  the  extent  to  which  courts 
and  elementary  writers  had  gone  in  support  of  the  rule  that  mere 
mental  suffering  was  not  sufficient  to  enable  one  person  to  maintain 
against  another  an  action,  based  on  negligence,  when  neither  by 
contract  nor  positive  law  was  a  duty  fixed  to  do  for  him  the  act  al- 
leged to  have  been  negligently  performed. 

It  was  not  necessary  in  that  case  that  we  approve  or  disapprove 
of  all  that  was  asserted  to  be  the  law  in  the  authorities  cited,  nor 
were  we  then  called  upon  to  declare  whether  mental  suffering  re- 
sulting from  the  negligent  performance  of  a  duty,  fixe<l  by  contract 
or  positive  law,  was  an  element  entitling  the  injured  party  to  dam- 
ages compensatory.  In  Ry.  Co.  v.  Levy,  59  Tex.  543;  s.  c,  46 
Am.  Bep.  269,  which  was  somewhat  similar  in  its  facts  to  the  case 
before  us,  it  was  held  that  the  action  could  be  maintained,  and  that 
the  injured  party  was  entitled  to  recover  any  damages  which  the 
proof  might  justify,  besides  such  sum  as  was  paid  for  sending  the 
message,  and  that  he  might  recover  exemplary  damages,  if  the  neg- 
ligence of  the  telegraph  company  was  willful  or  gross. 

There  was  however  no  intimation,  in  that  case,  that  damages, 
such  as  are  termed  exemplary,  were  the  only  damages  the  plaintiff 
might  recover  other  than  the  sum  paid  for  the  transmission  of  the 
message;  but  it  was  suggested  that  it  would  be  necessary  for  the 
plaintiff  to  show  a  case  entitling  him  to  actual  damages  to  entitle 
him  to  recover  damages  exemplary.  The  case  last  referred  to  was 
before  this  court  a  second  time,  and  there  is  much  in  the  opinion 
then  given  which  we  deem  inconsistent  with  the  rules  of  law  appli- 
cable to  such  cases.  We  see  no  reason  to  doubt  that  the  case  now 
before  ns  was  correctly  disposed  of  by  the  original  opinion,  which 
more  fully  considers  all  the  questions  inyolved  in  the  case,  and  the 
motion  for  rehearing  will  be  oyerroled. 

It  is  so  ordered.  Motion  overruled. 


632  TEXAS, 

I.  &  G.  N.  Railway  Company  ▼.  FoUiaid. 

I.  &  O.  N.  Railway  Company  y.  Folliabo. 

(KTez.  OOB.) 
Ckvrrieir — pautnger  —  ifeetion — eonMbvitory  negkgenee, 

A  lailwaj  passenger  was  ejected  from  a  car  at  one  end  of  a  trestle,  and  his 
gnn,  which  was  in  the  baggage  car,  at  the  other.  He  crossed  to  get  it,  and 
in  returning,  fell  and  was  injured.  SM,  that  the  company  was  not  liable 
therefor. 

AOTION  for  personal  injury.     The  opinion  states  the  facts. 
The  plaintiff  had  jadgment  before. 

John  Young  Oooch,  for  appellant. 

Marsh  Ohnn  and  John  J.  Wordy  for  appellee. 

Gaikes,  a.  J.  Appellee  being  a  passenger  on  appellant's  road^ 
with  his  gan^  going  from  Palestine  to'  Long  Lake,  was  carried  past 
the  latter  station  a  short  distance  and  put  off  on  the  trestle  across 
the  Trinity  river  near  ii%  east  end  and  his  gan  pat  out  on  the  em- 
bankment after  the  train  had  crossed  to  the  west  end.  He  walked 
across  the  trestle  and  got  his  gan»  and  in  crossing  back  with  it  his 
foot  slipped  and  he  fell  upon  the  cross-ties  and  received  an  injury 
for  which  he  obtained  a  verdict  and  judgment  in  the  court  below. 
Appellee  testified,  that  when  he  approached  the  train  to  take  pas- 
sage, he  was  met  at  the  door  of  the  passenger  coach  bj  a  servant  of 
the  company  and  told  that  he  could  not  take  his  gun  into  the 
coach,  but  must  place  it  in  the  baggage  car.  He  went  forward  to 
the  car  next  to  the  tender,  which  was  the  first  he  saw  open,  and, 
seeing  a  man  in  the  car,  delivered  the  gun  to  him  to  be  carried  to 
his  destination,  after  paying  the  person  twenty-five  cents,  which 
he  Remanded.  There  was  evidence  tending  to  show  that  the  man 
who  received  the  gun  was  the  agent  of  the  express  company.  Ap- 
pellee testified,  in  effect,  that  he  took  him  for  the  servant  of  the 
railroad  ocompany. 

The  court  charged  the  jury  in  substance,  that  if  appellee  placed 
the  gun  in  charg*  of  the  express  company  on  the  train,  relying 
upon  the  railroad  company  to  deliver  it  to  him,  and  the  latter's 
servants  knew  this,  then  the  railroad  company  was  bound  to  de- 
liver the  gun  or  allow  time  for  its  delivery  at  Long  Lake;  and  re- 
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fused  a  special  instmction  asked  by  appellant,  to  the  effect  that  if 
appellee  placed  his  gun  in  charge  of  the  express  company  to  be  Car- 
ried to  his  destination,  then  the  express  company  was  responsible 
for  its  safe  delivery  and  appellant  could  not  be  held  liable  for  an 
injury  resulting  from  its  being  put  off  the  train  at  an  improper 
place.  The  action  of  the  court  in  reference  to  these  charges  is  as- 
idgned  as  error;  but  we  think  the  point  raised  by  these  assignments 
is  not  well  taken. 

It  was  the  duty  of  the  railroad  company  to  take  charge  of  de* 
fendanfs  gun  upon  their  servants  being  apprised  of  his  wish  to 
haye  it  carried  with  him,  and  if  the  company^s  servants  neglected 
to  do  this,  but  directed  him  to  place  it  with  the  baggage  on  the 
train,  and  if,  in  attempting  to  do  this,  he,  by  mistake,  delivered  it 
to  the  agent  of  the  express  company,  we  think  appellant  as  much 
bound  for  its  deliyery  as  if  it  had  been  placed  directly  in  charge  of 
its  own  servants.  To  hold  otherwise  would  be  to  permit  a  carrier 
to  neglect  a  duty  imposed  upon  him  by  law,  and  thereby  relieve 
himself  of  a  responsibility  which  would  have  attached  to  him  in 
•case  that  duty  had  been  performed.  No  one  should  be  allowed  in 
this  manner  to  take  advantage  of  his  own  wrong. 

It  is  also  assigned  as  error  that  the  verdict  of  the  jury  is  con- 
trary to  the  law  and  evidence,  because  the  evidence  showed  that 
the  train  stopped  at  Long  Lake  a  sufficient  length  of  time  for  de* 
fendant  to  alight  and  get  possession  of  his  gun;  that  he  failed  to 
do  this,  and  that  his  own  negligence  in  this  regard  was  the  cause 
of  his  being  put  off  on  the  trestle.  Upon  the  question  whether  the 
train  stopped  at  the  station  or  not,  the  evidence  was  decidedly  con- 
flicting.  It  was  the  peculiar  province  of  the  jury  to  weigh  the  tes- 
timony and  determine  the  question,  and  their  verdict  will  not  be 
•disturbed  in  this  court,  in  such  case,  where  there  is  sufficient  evi- 
dence to  support  the  finding. 

.  But  the  more  serious  question  presents  itself,  whether  under  ap- 
pellee's own  testimony  as  to  the  causes  which  led  immediately  to 
the  injury  complained  of,  he  has  any  right  to  recover  of  the  com- 
pany. He  was  put  off  the  train  in  tho  day-time  and  had  ample  op- 
portunity to  deliberate  as  to  the  course  best  for  him  to  pursue  under 
the  circumstances.  He  crossed  the  trestle  for  his  gun,  and  in  go- 
ing down  the  embankment  got  mud  upon  his  feet.  He  testified 
further  that  by  reason  of  this  mud  his  foot  slipped  in  crossing  back 
and  he  fell  upon  the  cross-ties  and  thus  received  the  injury.  It 
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would  seem  that  when  his  gun  was  put  off,  the  oonductor  suggested 
that  he  could  cross  the  trestle  and  get  it.  It  is  held  that  where  a 
passenger  is  told  to  alight  from  a  train  by  the  conductor,  and  the 
passenger  being  suddenly  put  to  his  election  whether  he  will  be 
carried  past  his  .destination  or  alight  from  a  car  in  motion,  doea 
alight  and  receives  an  injury,  he  is  not  necessarily  guilty  of  con- 
tributory negligence.  But  the  case  before  us  presents  no  such  sad- 
den  emergency.  And  even  admitting,  for  the  sake  of  the  argument, 
that  appellee  was  not  negligent  in  crossing  the  trestle  in  the  first 
instance,  can  it  be  said  he  exercised  ordinary  prudence  in  attempt- 
ing to  recross  with  muddy  feet?  He  must  have  seen  the  danger 
and  could  have  avoided  it,  and  if  he  saw  proper  to  take  the  chances 
of  crossing  in  safety,  the  railroad  company  cannot  be  held  respon- 
sible if  he  was  injured  in  the  attempt. 

For  any  loss  that  occurred  to  him  by  reason  of  his  being  put  off 
on  one  end  of  the  trestle  and  his  gun  beyond  the  other  end,  the 
company  was  liable  to  him.  Appellant  is  responsible  for  loss  or 
damage  to  appellee,  which  Was  the  probable  and  natural  conse- 
quence of  the  neglect  of  its  servants  in  the  particulars  complained 
of,  but  is  not  responsible  for  injuries  resulting  from  damages  which 
a  prudent  man,  with  time  to  consider,  would  have  avoided. 

Because  of  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 


Willis  v.  Morris. 

(66  Tex.  668.) 

Tretpat8 — measure  of  damage* — negMgenee* 

A  judgment  creditor  parehaaed  a  tract  of  land  with  a  factory  and  machinery 
on  it,  on  sale  under  his  execution,  and  continued  to  carry  on  the  factory  by 
the  judgment  debtor  as  agent,  until  it  was  destroyed  by  fire.  The  judg> 
ment  debtor  claimed  the  property  as  exempt,  and  sued  for  the  land  and  the 
value  of  the  factory  and  machinery.  EM,  that  if  the  property  was  exempt 
and  the  fire  was  immediately  caused  by  the  defendant's  negligence,  the  de- 
fendant was  liable,  but  not  otherwise. 

ACTION  to  recover  land  and  damages  for  wrongful  seizure  of 
building  and  machinery.     The  opinion  states  the  case.    The 
plaintiff  hiid  judgment  below. 
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W.  Q.  d  F.  Beeves,  for  appellaats. 

GammaffB  d  Oregg,  for  appellees. 

Oaikrs,  a.  J.  Appellees,  Morris  and  Ragsdale,  and  one  R.  V. 
Simpson,  composing  the  firm  of  Morris,  Ragsdale  &  Simpson,  me- 
chanics and  machinists,  and  being  the  owners  of  the  lots  sued  for 
in  this  action,  erected  thereon  a  hoase  with  machinery  and  tools 
for  the  manufacture  of  cotton  gins,  etc.  At  one  time  all  of  them 
worked  in  the  factory,  but  about  the  month  of  January,  1883, 
having  established  a  general  mercantile  business,  Simpson  took 
charge  of  this  business  and  gave  it  his  principal  attention.  Morris 
superintended  the  factory  and  worked  in  it,  and  Ragsdale  travelled 
in  the  interest  of  the  firm,  and  when  not  so  engaged,  also  worked  in 
the  factory.  Appellants,  P.  J.  Willis  &  Bro.  and  Mousing,  Stratton  & 
Co.,  having  respectively  obtained  judgments  against  the  firm  of  Mor- 
ris, Ragsdale  &  Simpson,  caused  executions  to  be  issued  thereon 
and  levied  upon  the  lots  in  controversy,  the  machinery,  tools,  etc.^ 
therein  situated,  besides  other  property  not  involved  in  this  suit. 
The  sheriff  took  actual  possession  of  the  personal  property  levied 
upon  and  of  the  buildings  placed  upon  the  lots.  The  machinery, 
tools,  etc.,  were  sold  by  the  sheriff  on  December  14,  1883,  and  the 
lots  on  the  first  Tuesday  in  January,  1884,  appellants  being  the 
purchasers  in  both  cases.  After  the  sales  all  of  the  property  went 
into  the  possession  of  appellants,  who  employed  appellees,  Morris 
and  Ragsdale,  and  L.  V.  Simpson  to  operate  the  factory  until  the 
material  on  hand  could  be  worked  up.  Morris  was  made  superin- 
tendent, and  the  other  two  were  to  bestow  their  labor  as  mechanics 
in  carrying  on  the  work  of  the  factory.  Under  this  arrangement 
the  factory  was  worked  until  the  moYith  of  June,  1884,  when  it  and 
its  contents  were  destroyed  by  a  fire,  the  cause  of  which  was  un- 
known. At  the  time  of  the  levy  of  the  executions  upon  the  prop* 
erty  each  member  of  the  firm  was  a  resident  citizen  of  Anderson 
county  and  the  head  of  a  family. 

Simpson  died  before  the  institution  of  this  suit,  which  is  brought 
by  his  heirs,  and  Morris  and  Ragsdale,  to  recover  the  lots  upon 
which  the  factory  was  located,  and  damages  for  the  seizure  and 
destruction  of  the  buildings,  machinery  and  tools  found  upon  the 
lots,  upon  the  ground  that  all  of  the  property  named  was  exempt 
from  forced  sale.     The  jury  returned  a  verdict  for  the  plaintiffs 
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for  the  lots  and  for  $6,260  damage,  which  eyidently  embraced  the 
ralue  of  the  entire  property  upon  the  lots,  which  was  claimed  by 
them  as  exempt,  and  probably  rent  of  the  'premises. 

The  seventh  assignment  of  error,  which  is  the  first  relied  npon 
in  the  brief  of  counsel,  is  as  follows: 

The  court  erred  in  declining  to  give  first  special  charge  re- 
quested by  defendants,  which  is  as  follows:  ''It  is  admitted  by 
plaintifFs  and  defendants  that  the  factory,  machinery,  and  other 
property  in  controversy  in  this  suit  was  purchased  by  said  defend- 
Jtnts  in  an  execution  sale  in  favor  of  said  defendants,  Willis  &  Bro. 
If  you  find  from  the  testimony  that  at  the  time  of  and  prior  to  said 
isale,  defendants  had  notice  that  Morris,  Bagsdale  &  Simpson 
claimed  said  property  as  exempt  and  not  subject  to  execution,  and 
if  you  should  find  that  said  property  was  exempt,  and  should  also 
find  that  said  Morris,  Bagsdale  &  Simpson,  after  the  sale  of  said 
property,  took  charge  of  said  factory  and  other  property  as  agents 
or  superintendents  of  defendants,  and  operated  and  conducted  said 
factory,  having  control,  charge  and  possession  thereof,  and  that 
during  said  time  said  factory,  machinery  and  other  property  was 
injured  or  destroyed  by  fire  without  the  negligence  or  want  of  care 
on  the  part  of  defendants,  then  the  said  defendants  would  not  be 
liable  for  such  injury  or  destruction." 

The  point  is,  whether  or  not  appellees  had  the  right  to  recover  the 
value  of  the  property  destroyed  by  fire.  This  is  a  momentous  question 
to  the  parties  to  the  suit.  The  value  of  this  property  is  the  bulk  of 
the  matter  in  controversy.  A  proper  solution  may  depend  in  some 
degree  upon  the  decision  of  the  further  question,  what  part  of  this 
Was  real  and  what  part  was  personal  property.  Morris,  Bagsdale  & 
Simpson,  the  manufacturing  firm,  were  the  owners  of  the  lots  in  con- 
troversy, and  it  is  to  be  inferred  from  the  record  that  they  erected  the 
building  and  placed  the  machinery  in  it,  with  a  view  to  carry  on  a 
permanent  business.     The  machinery  was  attached  to  the  building. 

The  record  shows  that  after  the  destruction  of  the  factory,  the 
lots  were  worth  only  $75.  These  facts  clearly  indicate  that  the 
intention  of  the  owners  was  to  make  the  machinery  a  permanent 
accession  to  the  realty,  and  that  the  land  was  of  no  material  value 
for  any  other  purpose.  Under  this  state  of  case,  as  between  a 
defendant  in  execution  and  a  purchaser  at  sheriff's  sale,  this  prop- 
erty would  be  deemed  a  part  of  the  freehold.  Moody  v.  Aiken,  60 
"Tex.  05;  HulchxnsY,  Mosterson,  46  Tex.  551. 
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Conceding  then  for  the  present  for  the  sake  of  the  argnment, 
that  the  lots  were  the  homestead  of  the  members  of  the  firm,  and 
exempt  from  forced  sale,  the  question  recurs,  can  appellants  be 
held  liable  for  the  entire  value  of  the  realty  at  tlie  time  they  took 
possession,  and  if  not,  can  they  be  charged  in  damages  for  the  loss 
of  that  which  was  destroyed  by  fire?  In  case  of  personal  property 
wrongfully  seized,  the  owner  may  treat  it  as  belonging  to  the 
wrong-doer,  and  recover  its  value  at  the  time  of  the  tort.  But  as 
to  real  estate,  no  such  rule  prevails.  When  the  owner  of  realty  ia 
dispossessed  by  a  trespasser  he  must  sue  for  the  specific  property, 
and  may  recover  the  value  of  the  rents  and  all  damages  resulting  in 
legal  contemplation  from  the  trespass.  What  are  these  damages? 
**  The  general  rule  is  that  the  defendant  is  not  answerable  for  any 
thing  beyond  the  natural,  ordinary  and  reasonable  consequences  of 
his  conduct/'  1  Suth.  Dam.  57.  The  rule  is  thus  stated  both  in 
Field  on  Damages,  591,  and  Eggleston  on  Damages,  124.  Quoting 
from  Pollock,  0.  B.,  in  Rigby  v.  Hewitt  6  Exch.  243:  "Every 
person  who  does  a  wrong  is  at  least  responsible  for  all  the  mis* 
chievous  consequences  that  may  reasonably  be  expected  to  result 
under  ordinary  circumstances  from  such  misconduct."  Now  can 
it  be  said  that  the  destruction  of  the  property  in  this  case  was  tho 
natural,  ordinary  and  reasonable  consequence  of  its  being  taken 
possession  of  by  appellants?  Certainly  not.  If  it  had  been  shown 
that  the  burning  of  the  house  and  its  contents  was  the  result  of 
their  negligence  after  they  took  possession,  then  this,  as  a  new 
wrong  and  intervening  cause,  would  have  rendered  them  liable. 
Not  only  is  there  an  absence  of  any  evidence  tending  to  this  con- 
clusion, but,  on  the  contrary,  it  appears  that  appellees  themselvca 
were  put  in  charge  of  the  property  by  appellants  to  operate  the 
factory  as  they  had  previously  done,  and  under  the  arrangement 
were  in  actual  charge  and  control  of  it  when  the  destruction 
occurred.  Under  the  circumstances,  if  negligence  could  be  imputed 
to  any  one,  it  would  be  to  them.  The  cause  of  the  fire  is  unknown, 
and  certainly  it  is  not  known  that  appellants'  conduct  in  any  man- 
ner contributed  to  it. 

Reasoning  metaphysically,  it  might  be  argued  that  appellants' 
conduct  in  dispossessing  the  owners,  broke  the  chain  of  successive 
events  in  relation  to  the  property,  changed  its  surroundings  and  set 
in  operation  a  new  series  of  causes  and  effects;  and  that  in  the 
absence  of  proof  that  the  loss  proceeded  from  some  extraneous 
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•cause,  sach  as  the  act  of  Ood  or  an  incendiary,  it  must  be  deemed 
the  consequence  of  the  change  of  the  possession  of  the  property. 
But  as  a  legal  argument  this  is  not  sound.  To  render  appellants 
liable  for  the  loss,  the  destruction  of  the  property  must  have  been 
caused  directly  and  immediately  by  their  acts,  or  must  be  the 
result  of  a  series  of  causes  and  effects,  proceeding  one  from  the 
other,  and  not  speculatively  inferred,  but  established  by  evidence, 
as  other  facts  are  required  to  be  proved. 

The  ease  of  Porter  v.  Miller,  7  Tex.  468,  cited  both  by  counsel 
for  appellants  and  those  for  appellees,  is  not  a  decision  upon  the 
point  before  us.  It  is  there  held,  that  when  suit  is  brought  for  the 
specific  recovery  of  a  slave,  and  the  slave  dies  pending  the  suit, 
*'  then  if  the  possession  of  the  defendant  be  inequitable  and  uncon- 
scientious, acquired  for  instance,  in  violation  of  a  trust,  or  by 
force,  violence  or  fraud,''  he  should  be  held  liable  for  the  value  of 
the  property  at  all  events.  On  the  other  hand  the  court  say,  ''if 
he  hold  by  title  acquired  in  good  faith,  if  his  claim  be  not  destitute 
of  equity,  or  have  probable  foundation  in  law,  if  it  be  conscientious, 
he  cannot  be  treated  as  a  willful  wrong-doer,  not  relievable  even  as 
against  the  act  of  Providence."  We  know  of  no  decision  which 
■authorizes  a  suit  for  the  value  of  real  estate,  upon  possession  being 
wrongfuUy  taken.  In  case  of  personal  property,  if  the  owner  so 
elect,  he  may,  in  the  first  instance,  recover  its  value  at  the  time  of 
the  conversion,  irrespective  of  what  may  subsequently  become  of  it. 

It  is  not  necessary  therefore  for  us  to  determine  in  this  case 
whether  in  the  event  this  property  was  exempt,  appellants  were 
lidding  it  by  title  acquired  in  good  faith  or  in  bad  faith,  according 
to  the  rule  in  the  case  last  cited.  For  the  reasons  stated,  we  think 
the  court  erred  in  refusing  the  charge  asked  by  appellants. 

[Omitting  minor  points.] 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  th(v 
oause  remanded. 

Judgmeni  reversed  and  cause  remanded. 
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(66  Tex.  188.) 
MmUt  and  seroant  —  dtfeetioe  implemenU  — contributory  negligence. 

When  a  master  has  famished  implements  perfect  of  their  kind  but  not  designed 
for  or  adapted  to  the  performance  of  his  work,  and  a  servant  objects  to  using 
them  on  this  account,  but  continues  to  use  them,  he  will  be  held  to  hav» 
assumed  the  risk.* 

ACTION  for  personal  injuries.     The  opinion  states  the  facts. 
The  plaintiff  had  jadgment  below. 

R.  (J.  Foster  and  A,  E.  Wilkinson^  for  appellant. 
E,  S.  Chambers,  for  appellee. 

Stayton,  a.  J.  The  appellee  was  foreman  in  charge  of  a  sec- 
tion of  appellant's  railway,  and  had  been  working  in  that  capacity 
for  about  six  years  before  he  was  injured;  was  forty-six  years  old; 
had  been  railroading  the  most  of  his  life,  and  from  his  own  state- 
ment, understood  that  business. 

He  thus  states  the  manner  and  cause  of  the  injury  for  which  he 
aeeks  to  recover  damages:  ''On  March  5,  1884,  the  road-master 
passed  over  my  section  (66)  going  west  on  defendant's  road,  and 
ordered  me  peremptorily  to  straighten  the  rail,  and  told  me  that  if 
I  did  not  have  it  straightened  by  the  time  he  returned  that  evening, 
he  would  find  a  man  who  would  straighten-  it.  Under  these  cir- 
cumstances I  attempted  to  straighten  the  rail  with  such  tools  as  I 
had.  I  laid  a  tie  across  the  railroad  track  and  then  took  a  crow 
bar  and  placed  it  at  one  end  of  the  crooked  iron  rail,  and  then 
ordered  the  section  hands  to  raise  the  iron  rail  up  high,  intending 
to  let  it  fall  across  the  tie,  placed  as  above  stated,  so  as  to  let  the 
weight  of  the  rail  straighten  itself  by  the  fall.  When  they  got  it 
up  as  high  as  they  were  going  to  get  it,  they  were  to  say  '  high  up ' 
and  then  I  expected  to  look  out  for  the  drop.  It  slipped,  or  some- 
thing, and  when  the  rail  fell  it  jumped  forward  and  caught  me,"  etc. 

The  same  official  had  several  times  before  directed  him  to 
straighten  the  rail,  which  was  very  much  curved,  and  he  had 
objected  to  doing  so  because  he  ''  did  not  have  the  proper  tools  to 

*  See  StrobU  ▼.  Chic.,  etc..  By.  Qo.,  ante,  456. 
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straighten  the  ral  with,  and  did  not  believe  he  oould  straighten  it. 
We  only  had  shovels^  spades  and  track  tools,  and  had  no  curying 
hook,  an  instrument  used  in  straightening  railroad  iron  rails." 

He  farther  stated  that  he  ''  had  no  idea  of  any  danger  in  the 
work,  and  only  objected  to  undertake  it  because  he  did  not  think 
he  could  do  it  with  the  tools  he  had; ''  that  a  curving  hook  was  a 
proper  instrument  to  use  in  straightening  crooked  rails;  that  he 
had  never  been  furnished  with  one  and  did  not  know  that  they 
were  furnished  by  the  road  to  section  foremen;  that  he  could  have 
straightened  the  rail  by  heating  it,  but  could  not  have  done  so  by 
the  time  the  road  master  returned  that  evening;  that  he  had  never 
seen  a  rail  so  crooked  as  the  one  he  attempted  to  straighten 
straightened  by  section  men,  and  that  they  were  always  taken  to 
the  shops  for  that  purpose. 

He  further  stated  that  the  road-master  instructed  him  how  to 
straighten  the  rail,  and  that  he  followed  his  instructions. 

The  rail  which  he  attempted  to  straighten  was  twenty-six  or 
twenty-eight  feet  long.  The  road-master  corroborated  the  state- 
ment of  the  appellee  as  to  the  orders  given  to  him,  and  as  to  the 
tools  he  had,  and  he  also  stated  that  a  curving  hook  was  a  tool  nec- 
essary to  straighten  rails  with  safety. 

The  road-master  further  stated  that  he  ''did  not  consider  the 
tools  he  had  were  sufficient  to  straighten  the  rail,  but  they  were  the 
only  tools  he  had  to  use;  it  was  a  work  of  pressing  necessity  and 
had  to  be  done  as  we  were  short  of  rails.  I  consider  that  there  is  dan- 
ger in  trying  to  straighten  any  rail  without  proper  tools.  ♦  ♦  * 
I  did  not  think  there  was  danger  to  the  life  of  plaintiff  in  obeying 
the  order."  The  order  to  the  appellee  to  straighten  the  rail  came 
from  the  road-master,  who  seems  to  have  had  charge  of  a  division 
of  the  road,  and  he  was  ordered  to  have  this  done  by  the  general 
road-master. 

Several  railroad  men  stated  that  the  effort  to  straighten  the  rail 
in  the  manner  attempted  was  imprudent  and  dangerous;  but  one 
witness  stated  that  the  method  adopted  was  recognized  as  a  proper 
one  for  such  work. 

It  may  be  admitted,  under  the  facts  proved,  that  the  appellant 
is  liable,  if  an  individual  master  who  should  direct  such  work  to  be 
done,  under  the  circumstances,  would  be  liable. 

It  is  to  be  observed  in  this  case  that  the  injury  did  not  result 
from  the  use  of  any  tool,  implement  or  appliance  defective  if  con- 
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sidered  with  reference  to  the  nse  to  which  they  were  adapted^  and 
for  which  they  were  ordinarily  used.  There  is  no  complaint  that 
the  crow-bar,  tie  placed  across  the  rails,  or  the  rails  which  sup- 
>I{orted  it  were  unsound,  or  in  any  respect  defective  when  so  con- 
sidered; nor  is  it  claimed  that  the  fellow  servants,  who  were  assisting 
in  the  work,  were  not  competent  and  suitable  men  in  every  respect 
for  the  employment  in  which  they  were  engaged. 

If  the  failure  to  furnish  implements  with  which  the  work  could 
be  safely  done  be  such  neglect  of  duty  in  the  master  as  would  render 
him  liable  for  an  injury  resulting  from  the  use  of  implements  not 
adapted  to  the  particular  work,  but  good  of  their  kind  and  suitable 
for  the  purposes  for  which  they  were  ordinarily  used,  as  for  negli- 
gence of  the  master  in  furnishing  implements  defective,  then  the 
knowledge  that  such  tools  were  not  suitable  for  the  work  under- 
taken would  defeat  a  recovery  by  the  servant,  as  fully  as  could  this 
knowledge  of  the  defective  condition  of  implements  which  if  proper 
in  kind,  would  be  suitable  and  sufBcient  for  the  safe  accomplish- 
ment of  the  work  to  be  done. 

The  liability  of  the  master  to  the  servant  for  injuries  resulting 
from  the  use  of  defective  implements  arises  from  the  fact  that  it 
is  the  duty  of  the  master  to  furnish  implements  not  defective,  and 
a  servant,  unless  the  defect  be  patent,  may  assume  that  the  roaster 
in  this  respect  has  performed  his  duty;  but  when  he  has  knowledge 
that  the  Piaster  has  not  done  so,  if  he  continues  in  the  employment 
in  which  such  defective  implements  are  used,  he  must,  ordinarily, 
be  held  to  assume  the  risks  incident  to  the  service  as  it  is  attempted 
to  be  carried  on,  and  not  to  assume  only  the  risks  incident  to  such 
service  when  carried  on  with  implements  not  defective  of  their, 
kind  and  suitable  to  the  work  undertaken. 

There  can  be  no  doubt  that  the  appellee  knew  that  the  imple- 
ments he  had  were  not  suitable  in  kind  for  the  work  required,  for 
he  assigned  as  a  reason  for  not  doing  it  when  formerly  requested  to 
do  so  that  he  did  not  believe  it  could  be  done  at  all  with  the  imple- 
ments he  had.  He  then  certainly  knew  that  the  instrumentalitiea 
which  he  had  were  imperfect  and  insufficient  when  considered  in  rela« 
tion  to  the  work  to  be  done.  Of  this  his  knowledge  was  as  full  as  waa 
that  of  any  officer  or  servant  of  the  company,  for  whose  negligence  in 
furnishing  defective  implements  the  company  would  be  liable. 

No  question  arises  as  to  whether  the  injured  servant  had  means 
•f  information  as  to  unsuitable  implements  used.  His  own  declara- 
Vol.  LIX  — 8L 
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tions  show  that,  as  to  this,  he  was  fally  informed.  He  did  not  be- 
lieTe  the  work  could  be  accomplished  at  all  with  the  implements  at 
hand.  Such  a  belief,  founded  on  facts  patent,  existing  in  the  mind 
of  a  man  having  experience  in  relation  to  the  matter  to  which  the 
belief  relates,  is  equivalent  to  knowledge.  It  is  not  the  duty  of  a 
servant  to  assume  and  exercise  the  duties  of  an  inspector  that  he 
may  detect  imperfections  in  implements  not  open  to  common  ob-^ 
servation,  but  if  he  knows  of  such  imperfections,  then  it  is  incum- 
bent upon  him  not  to  expose  himself  to  dangers  resulting  from 
them;  and  if  after  such  knowledge  he  exposes  himself  to  such  dan* 
gers,  it  must  be  held  that  he  assumes  the  risk  of  receiving  injury  from 
the  known  defect,  although  the  master,  as  well  as  the  servant,  had 
knowledge  that  the  defective  implement  was  used  in  the  business^ 

It  is  frequently  said  that  a  servant  must  establish  three  proposi- 
tions to  entitle  him  to  recover  from  the  master  for  an  injury  re- 
ceived in  the  master's  business: 

'^  1.  That  the  appliance  is  defective. 

**  2.  That  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had. 

' '  3.  That  the  servant  did  not  know  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  master."     Wood  Mast,  and  Serv.  414. 

For  the  purposes  of  this  case,  it  may  be  admitted  that  the  ap- 
pliances were  defective,  and  that  the  master  had  knowledge  of  that 
fact;  but  it  cannot  be  claimed  that  the  servant  did  not  know  of  it. 
It  has  sometimes  been  said,  that  to  defeat  the  right  of  the  servant 
to  recover,  he  must  not  only  know  that  the  defects  through  which 
the  injury  resulted  existed,  but  that  he  must  also  have  known  the 
danger.  The  case  of  Ford  v.  Ry.  Co.,  110  Mass.  241,  is  frequently 
cited  to  sustain  this  proposition;  but  an  inspection  of  the  case 
shows  that  no  such  ruling  was  made.  That  was  a  case  in  which  an 
engineer  sought  to  recover  for  an  injury  caused  by  the  explosion  of 
the  boiler  of  the  locomotive  which  he  was  running,  and  it  was 
shown  to  be  in  some  respects  defective.  The  court  said,  in  passing 
on  the  propriety  of  the  action  of  the  trial  court  in  refusing  instruc- 
tions, 'Mt  is  plain  that  the  plaintiff's  knowledge  that  the  engine 
was  not  in  good  working  order,  and  was,  to  some  extent,  defective, 
is  not  conclusive  evidence  of  want  of  due  care  on  his  part;  it  was 
for  the  jury  to  consider  on  the  question  of  the  alleged  contributory 
negligence  of  the  plaintiff;  and  they  were  told  that  if  the  plaintiff 
ran  the  engine  when  it  was  not  in  good  working  order,  know  ng  t. 
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and  knowing  that  its  condition  was  a  sign  of  the  defect  which  caused 
the  explosion  by  which  he  was  injured,  or  when,  as  a  competent 
engineer,  he  ought  to  have  known  it^  he  could  not  recover. '' 

This  was  simply  an  assertion  that  a  defect  which  may  not  in  any 
respect  have  caused  the  explosion,  from  which  the  injury  resulted^, 
could  not  be  considered  conclusive  evidence  of  contributory  negli- 
gence; but  in  illustrating  the  impropriety  of  giving  the  charge 
asked,  the  court  referred  to  the  charge  given,  and  very  properly 
held  that  if  the  engine  was  out  of  working  order  in  such  respect 
as  to  indicate  that  there  was  a  defect  which  might  lead  to  an  explo- 
sion, then  the  engineer  operating  it,  and  knowing  of  the  defect, 
could  not  recover. 

The  opinion  we  understand  only  to  declare  that  knowledge  of  a 
defect,  which,  in  the  ordinary  course  of  events  —  under  the  opera- 
tion of  well-known  laws  governing  matter  —  may  result  in  injury, 
will  cast  upon  the  person  who,  with  knowledge  of  such  defect,  con- 
tinues to  use  the  defective  implement  or  machine,  the  risks  inci- 
pient to  the  business  done  with  the  defective  implement  or  machine; 
but  there  is  nothing  in  the  opinion  to  indicate  that  the  engineer 
must  have  had  knowledge  of  the  danger  of  an  explosion,  otherwise 
than  as  he  may  have  been  affected  with  knowledge  or  notice  by  the 
defect  itself,  that  such  an  event  might  occur. 

In  the  case  before  us,  as  before  said,  the  appellee  had  notice,  and 
«ven  knowledge,  of  the  defects,  if  they  can  be  so  termed,  of  the 
implements  which  he  was  using,  and  he  now  alleges,  and  bases  his 
case  upon  the  fact,  that  the  injury  resulted  from  the  use  of  the 
implements  known  to  be  defective  before  and  at  the  time  he  at- 
tempted to  use  them.  He  knew  the  nature  of  the  work  to  be  done, 
and  cannot  be  deemed  to  have  been  ignorant  of  natural  laws,  which 
made  its  execution  dangerous  if  attempted  with  improper  imple- 
ments. He  was  not  an  inexperienced  man.  On  the  contrary, 
4seems  to  have  been  a  man  of  large  experience,  and  from  the  nature 
of  the  employment  in  which  he  had  been  long  engaged,  must  have 
fully  appreciated  the  danger  involved  in  handling  heavy  bodies 
with  insufiScient  appliances.  There  was  neither  any  hidden  imper- 
fection in  the  instrumentalities  used  nor  danger  to  be  foreseen, 
open  to  the  observation  of  the  agents  of  the  appellant,  but  hidden 
to  him.  There  was  no  sudden  emergency  calling  for  such  speedy 
action  as  gave  no  time  for  full  contemplation  of  the  defects  and 
the  results  that  might  ensue. 
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It  has  sometimes  been  held,  that  although  the  servant  may  have 
been  aware  of  the  defect,  yet  if  a  man  of  ordinary  prudence,  on  this 
account  would  not  have  refused  to  do  the  work,  but  would  have 
continued  in  the  service  and  have  attempted  to  perform  it,  that 
then  he  may  recover  for  an  injury  resulting  from  such  defect. 

It  seems  to  us  that  such  a  rule  is  unsound;  for  if  the  servant, 
acting  as  a  prudent  man  would  ordinarily  act,  would  undertake  to 
do  the  work  with  knowledge  of  the  defect,  this  very  test  relieves 
the  master  from  liability;  for  the  obligations  and  duties  of  master 
and  servant  are  correlative;  each  is  held  to  that  degree  of  care,  in 
reference  to  all  matters  affecting  the  safety  of  the  servant  while  in 
the  master's  employment,  which  men  of  ordinary  prudence  would 
or  ought  to  exercise  under  the  same  circumstances.  If  the  servant, 
with  a  knowledge  of  the  defect,  as  a  prudent  man,  may  undertake 
the  work,  can  it  be  said  that  the  master  has  not  exercised  that  de- 
gree of  care  required  of  him?  It  would  seem  however  that  the 
appellee  had  knowledge  even  of  the  danger;  for  in  detailing  the 
manner  in  which  the  injury  occurred,  he  stated  that  when  the  end 
of  the  rail  reached  the  highest  elevation  to  which  it  was  intended 
to  carry  it,  his  assistants  were  to  give  the  words  which  were  to  in- 
dicate that  fact,  ''and  then  I  expected  to  look  out  for  the  drop.'' 

Why  look  out  for  the  drop?  Evidently  for  no  other  reason  than 
that  he  knew  there  would  be  danger  to  himself  in  the  fall  of  the 
rail  —  that  he  might  be  injured  just  as  he  was  —  and  that  on  this 
account  it  was  necessary  for  him  to  know  just  when  the  rail  would 
fall  that  he  might  take  such  precautions  as  were  necessary  for  hia 
own  safety.  From  his  own  statement  of  the  matter,  the  inference 
is  very  strong,  that  the  injury  resulted  from  the  fact  that  his  fellow 
servants  did  not  use  due  care  or  that  the  implements  they  had  were 
not  carefully  used.  What  we  have  said  indicates  sufficiently  our 
views  of  the  law  of  this  case,  and  it  is  unnecessary  further  to  con- 
sider the  several  assignments  questioning  the  correctness  of  several 
parts  of  the  charge  given.  The  charge  seems  to  have  been,  in  the 
main,  carefully  drawn,  but  parts  of  it  were  calculated  to  mislead 
the  jury,  if  not  erroneous. 

We  are  of  the  opinion  that  the  motion  for  a  new  trial  should 
have  been  granted,  and  the  judgment  of  the  court  below  will  bo 
reversed,  and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 
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(81  Va.  8S.) 
D00d — retervaUan  —  uncerkrinip. 

A  TOBOifation  of  "  three-fourths  of  an  acre  as  a  baiying  ground  for  the  famllj 
and  their  descendants "  is  yalid,  and  subsists  although  the  whole  tract  is 
subsequently  deeded  without  reservation. 

EJECTMENT.     The  opinion  states  the  case.     The  plaintiff  had 
jadgment  below. 

Wm.  B,  Pettitt  and  A.  C.  Leake,  for  plaintiff  in  error. 

Benjamin  Nash  and  Jackson  Chiy,  for  defendant  in  error. 

Lewis,  P.  This  was  an  action  of  ejectment  in  the  Circuit  Court 
of  Ooochland  county.  The  case  is  as  follows:  By  deed  bearing 
date  August  19,  1851,  the  widow  and  the  children  and  devisees  of 
Josiah  Hatcher,  deceased,  conveyed  to  John  T.  Snblett  a  certain 
tract  of  land,  situate  in  the  said  county,  '^  reserving  to  the  parties 
of  the  first  part  three-fourths  of  an  acre  as  a  burying-ground  for 
the  family  and  their  descendants."  The  lot  of  ground  thus  ex- 
cepted is  the  subject  of  this  controversy.  In  the  following  year 
Sublett  and  wife  conveyed  the  land  to  David  A.  and  Frank  J. 
Hatcher,  two  of  the  nine  grantors  in  the  first-mentioned  deed,  and 
by  intermediate  conveyances  it  is  now  owned  by  the  plaintiff  in 
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error^  who  was  the  defendant  in  the  court  below.  In  none  of  these 
subsequent  conyeyances,  however,  is  there  any  reserration  of  the 
burying.ground,  or  any  reference  to  the  exception  in  the  deed  of 
August  19, 1861. 

At  the  trial  the  defendant  demurred  to  the  evidence,  and  there- 
upon, the  jury  returned  a. verdict  for  the  plaintiffs,  subject, to  the 
opinion  of  the  o6urt  on  tne  demurrer,  and  assessed  their  damage  at 
the  sum  of  $500.  Judgment  was  rendereii  in  accordance  with  the 
verdict,  and  thereupon  the  defendant  was  allowed  a  writ  of  en'or 
and  supersedeois. 

The  first  objection  urged  by  the  latter  is  that  the  exception  in 
the  deed  to  Sublett  is  void  for  uncertainty.  But  this  objection  is 
not  well  founded.  It  is  well  settled  that  in  such  case  the  uncer- 
tainty may  be  cured  by  the  election  of  the  grantor,  which  how- 
ever must  be  made  within  a  reasonable  time. 

In  Dygert  v.  Matthews^  11  Wend.  35,  a  deed  was  made  convey- 
ing fifty  acres  of  land,  '^  reserving  out  of  the  said  parcel  of  land  so 
much  as  is  necessary  for  the  use  of  a  grist-mill,^  etc.  The  court 
said  that  strictly  an  exception  of  a  part  of  the  thing  granted  is 
void,  but  an  incident  to  the  grant  may  be  reserved.  Therefore 
"this  exception,  as  such,  assuming  it  to  be  an  attempt  to  reserve 
out  of  the  grant  one  acre  of  land,  is  void;  but  construing  it  as  a 
reservation  of  a  mill-site,  which  is  the  obvious  intent  of  it,  it  is 
valid,  but  inoperative  until  used  for  the  purposes  reserved."  And 
further  it  said:  ''Until  the  right  is  exercised  and  the  grist-mill 
built  it  cannot  be  ascertained  with  certainty  what  quantity  of  land 
will  be  necessary  for  that  purpose,  nor  the  precise  location." 

Nor  is  there  any  thing  at  variance  with  what  is  here  said  in  the 
decision  of  this  court  in  Butcher  v.  CreeVs  Heirs,  9  Gratt.  201,  to 
which  counsel  have  referred.  In  that  case  it  is  true  the  exception 
relied  on  was  held  inoperative,  but  not  solely  on  the  ground  that 
the  land  intended  to  be  excepted  was  not  sufficiently  described  in 
the  deed;  for  the  court  went  on  to  say  that  if  it  might  be  identi- 
fied by  entry  and  taking  possession,  yet  as  no  such  entry  had  been 
made  the  action  could  not  be  maintained. 

In  the  present  case  there  is  no  doubt  as  to  the  precise  three- 
fourths  of  an  acre  intended  to  be  excepted.  The  evidence  shows 
that  long  prior  to  the  death  of  Josiah  Hatcher,  it  had  been  set 
apart  as  a  family  burying-ground;  that  the  whole,  in  course  of  time, 
became  covered  with  cedars,  bushes  and  other  natural  growth  of  the 
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floil;  thftt  it  wasudfi  more  than  seTdnty-five  yards  distant  from  the 
defendant's  dwelling-honse,  atid  that  its  boundaries  were  plainly 
defined  and  unmistakable.  It  also  appears  that  it  was  in  the  unin- 
terrVipted  possessibn  of  the  family  for  the  purpose  for  which  it  had 
been  set  apart,  until  the  defendant  refused  to  permit  the  body  of  a 
deceased  member  of  the  family  to  be  buried  there,  in  the  summer 
of  1882,  a  short  time  prior  to  the  institution  of  the  present  suit. 
And  this  testinumy  was  properly  admitted  as  explanatory  of  the 
deed,  and  to  giye  effect  to  the  jntentipn  of  the  parties.  1  Oreenl. 
E?.,  %275ei8eq.j  Altman  v.  }fc  Bride,  4  Strob.  208;  Worthing  - 
ion  V.  Hylt/Bt,  4  Mass.  196;  WiUtf  v.  Sirdorous.Al  Iowa,  224. 
^  ..This  being  80,,th^  plaintiffs  contend  that  the  lot  in  question  was 
d|^i,cateid  tp  the  use  expressed  in  the  deed,  and  that  this  quality 
adhered,  to  it,  and  was  not  affected  by  any  subsequent  alienation. 
In  its  technical  legal  sense  dedication  is  the  appropriation  of  land 
for  a  public  use,  as  for  a  highway,  a  common,  or  the  like,  but  may 
be  effectual,  it  seems,  when  made  to  a  pious  or  charitable  use,  though 
not  distinctively  a  public  one.  It  is  not  necessary  that  it  should 
be  by  deed  or  in  writing;  it  may  be  by  act  in  pais  j  nor  is  it  neces- 
sary that  the  fee  should  pass;  for  dedication  has  respect  to  the 
possession,  and  not  the  permanent  estate.  And  where  property  is 
tbuse^'S^  &part'^  eiftbppel  arises  "lirhich  precludes  the  owner  from 
lievoking  .the  dedication;  for  the  law  considers  that  it  would  be  in 
violation  of  good  faith,  and  in  some  instances  even  sacrilegious,  to' 
i^laim  at  pleasure  property  which  has  been  devoted  to  the  use  of 
ihb  public,  or  in  furtherance  of  some  charitable  or  pious  object. 
Bealiy  v.  Kurtz,  2  Pet.  566;  Cincinnati  v.  Whites  Leasee,  6  Pet. 
431;  Hunter  y.  Trustees  of  Sandy  Hill,  6  Hill,  407;  3  Washb. 
Real  Prop:,  marg.  p.  459. 

;  The  present  case  stands  on  even  higher  ground.  It  stands  on  the 
solemn  agreement  of  the  parties  themselves,  that  the  lot  in  question 
should  not  only  be  excepted  out  of  the  deed  to  Sublett,  but  that  it 
should  be  devoted  in  the  future,  as  it  bad  been  in  the  past,  to  the 
use  of  the  family  as  a  place  of  burial  for  its  dead.  And  the  appro- 
priation thus  made  was  not  for  the  separate  use  of  the  individuals 
respectively,  who  composed  the  family  at  the  time,  but  for  the 
family  as  a  whole,  and  could  not  be  relinquished  or  assigned,  in 
whole  or  in  part,  except  by  the  concurrent  act  of  all  for  whose  ben- 
eflt  it  was  intended.  It  follows  therefore  that  no  title  to  the 
premises  in  controversy  was  acquired  by  any  of  the  conveyances 
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sabseqaent  to  the  deed  to  Sablett.     Pearson  y.  Harimanf  100  Paoii. 
8t.  84;  PiercB  y.  Spafford,  53  Vt  3M. 

[Omitting  minor  questions.] 

Fauntubbot,  J.,  dissented.  JudgmMi  affittned. 


lillTKBlirHOEBB'B  HkIBS  Y.  DbTBIOK. 

(SlVa.4A.) 

Homettead — toau)er  of  exempHon^eontHiuHonal  km. 

In  the  abeenoe  of  express  oonstitatioiud  prohibition,  a  statute  anthoriiing  the 
waiyer  of  a  homestead  exemption,  whether  made  before  or  after  the  prop- 
erty is  set  apart,  by  an  agreement  to  that  effect  in  the  contract  or  evidence  of 
debt,  is  Talid. 

npHE  opinion  states  the  case. 

6^.  W.  A  L.  C.  Hambrough,  for  appellant 
Olasgaw  dt  Glasgow,  for  appellees. 

HiNTOK>  J.  By  deed  dated  December  11, 1871,  and  daly  re- 
corded, James  R.  Linkenhoker  of  the  county  of  Botetourt,  declared 
his  intention  to  set  apart  and  hold  as  a  homestead  for  the  benefit  of 
himself  and  family,  under  the  provisions  of  the  Constitution  and 
laws  of  this  State,  certain  real  estate  situated  in  said  county,  of  the 
value  of  $1,700,  and  certain  personal  property  of  value  snflScieut 
to  make  the  realty  and  personalty  amount  to  $2,000. 

In  the  years  1879, 1880  and  1881,  Linkenhoker  contracted  several 
debts  to  L.  F.  Detrick,  John  S.  Reese  &  Co.,  and  others,  by  bond 
or  note,  wherein  he  waived  the  homestead  exemption.  He  died  in 
January,  1882,  leaving  eight  children,  the  six  youngest  being  in- 
fants under  twenty-one  years  of  age.  He  also  left  two  other  parcels 
of  land  and  some  other  personal  property.  All  together  however 
was  insufficient  to  pay  his  debts. 

This  suit  was  then  brought  to  settle  his  estate  and  to  subject  his 
realty  to  sale  to  pay  his  debts,  and  in  it  the  question  was  raised 
whether  or  not  the  waiver  of  his  homestead  by  Linkenhoker,  in  bonds 
executed  by  him  since  the  recording  of  his  homestead  deed  in 
1871,  was  valid  and  binding  on  his  estate.     And  this  is  the  only 
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question  we  are  now  called  upon  to  decide;  bnt  a  determination  of  it 
necessarily  inyolyes  the  question  of  the  constitutionality  of  tha 
third  section  of  chapter  183  of  the  Oode  of  1873>  which  provides  that 
in  all  cases  where  a  debtor  or  contractor  shall  declare  in  the  body  of 
the  bond,  note,  or  other  evidence  of  the  debt  or  contract,  that  he 
waives  as  to  such  debt  or  contract  the  exemption  from  liability  of 
the  property  which  he  may  be  entitled  to  hold  as  exempt  nnder  the 
provisions  of  this  act,  the  said  property,  whether  previously  set 
apart  or  not,  shall  then  be  liable  to  be  subjected  for  such  debt  or 
contract,  under  legal  process,  in  like  manner  and  to  the  same  extent 
as  other  estate  of  said  debtor  or  contractor,  etc. 

Now,  upon  the  most  familiar  principles,  every  statute  is  presumed 
to  be  constitutional,  and  it  is  incumbent  upon  those  '^  who  question 
its  validity  to  show  wherein  its  invalidity  consists."  In  the  enact- 
ment before  us  we  have  a  legislative  construction  in  respect  to  the 
power  of  the  householder  to  waive  his  homestead  after  it  has  been 
«et  apart,  and  unless,  upon  an  examination  of  the  subject  we  shall 
be  satisfied  that  it  is  in  conflict  with  some  provision  of  the  Consti- 
tution, it  must  be  sustained. 

Now,  while  the  precise  question  under  consideration  has  not  been 
before  this  court,  yet  the  matter,  in  various  other  aspects,  has  been 
the  subject  of  judicial  decision  in  this  court  and  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Virginia;  and 
as  the  reasoning  of  the  judges  in  those  cases  seems  pertinent  to  this 
case  and  goes  far  toward  establishing  the  validity  of  this  enact-; 
ment,  we  will  mal^e  a  few  quotations  from  their  opinions: 

In  re  Soloffiou,  2  Hughes,  164,  Waite,  C.  J.,  said :  *'  The  Constitu- 
tion grants  the  exemption  as  a  privilege  to  the  householder.  It  declarea 
that  he  shall  be  entitled  to  hold  property  to  be  selected  by  him.  No 
specific  property  is  set  apart,  but  he  can  select  such  as  he  desires  to 
have,  and  when  selected,  it  is  to  be  set  apart.  If  he  fails  to  select, 
the  process  of  the  law  can  be  executed  and  the  sale  made."   *   *   * 

The  privilege,  so  far  as  it  is  given  by  the  Constitution,  is  personal 
to  the  householder.  The  language  is,  ''to  be  selected  by  him." 
If  he  neglects  to  act,  no  one  is  authorized  by  the  Constitution  to 
act  in  his  place.  The  case  is  entirely  different  from  what  it  would 
liave  been  if  it  had  been  declared  that  certain  specific  property 
should  not  be  sold  nnder  execution,  etc. 

In  that  case  the  Constitution,  or  a  law  containing  similar  pro- 
visions, would  execute  itself.    As  it  would  be  a  part  of  the  public 
Vol.  LIX  —  82 
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policy,  of  the .  govern ment  to  exempt  that  particular  property  abac- 
lately  from  forced  Bale,,  its  provisions  conld  not  be  waived.  It  wonld 
be  beyond  the  legal  p6wer  of  an  officer  to  levy  upon  and  sell  sach 
property, 

'  Here,  says  he,  however,  the  policy  is  not  to  exempt  absolutely, 
but  the  stockholder  has  a  right  to  claim  an  exemption.  Wliether 
be  will  make  his  claim  or  not  is  optional  with  him.  If  he  does  not 
claim,  he  cannot  have;  and  it  is  difficult  to  see  why,  if  he  may 
waive  at  the  time  of  the  sale  by  refusing  to  select  he  may  not  be- 
fore. If  he  can  waive  at  all  it  seems  to  us  it  follows  necessarily, 
that  for  a  good  consideration,  he  may  make  such  a  contract  to 
waive  as  the  courts  will  enforce. 

But  it  is  further  provided  that  nothing  in  the  article  of  the  Con- 
stitution referred  to  should  be  construed  to  interfere  with  the  sale 
of  the  property  or  any  portion  of  it,  by  virtue  of  any  mortgage, 
deed  of  trust,  pledge,  or  other  security  thereon.  Thus  it  is  made 
Expressly  to  appear  that  it  was  not  the  intention  of  the  framers  of 
the  Constitution  to  prevent  the  householder  from  contracting  for 
the  sale  or  incumbrance  of  the  property.  He  was  not  required  to 
hold  it  absolutely  fot  himself  and  family.  It  was  to  remain  en- 
tirely under  his  personal  control,  to  be  dealt  with  in  such  manner 
as  he  saw  fit.  His  right  to  sell  or  incumber  is  as  distinctly  given' 
as  his  right  to  select.  Now  all  this  was  said  in  a  case  where  the^ 
waiver  antedated  the  claim  of  homestead,  but  the  reasoning  is  gen- 
eral, and  it  seems  to  us  to  be  as  applicable  to  this  case  as  to  the* 
one  in  which  it  was  pronounced. 

In  Beed  v.  Union  Bank  of  Winchester ,  29  Gratt  719,  which  was 
a  case  in  which  the  waiver  antedated  the  claim  of  homestead, 
Chbistian,  J.,  delivering  the  unanimous  opinion  of  this  court, 
and,  after  referring  to  all  the  provisions  of  the  Constitution  bear- 
ing upon  the  case,  said:  ''  It  is  plain  that  there  is  in  none  of  these 
provisions,  nor  in  all  combined,  any  express  prohibition  of  a  waiver 
of  the  homestead  exemption  by  a  householder  or  head  of  a  family, 
or  any  interdiction  of  the  powers  of  the  legislature  to  provide  for 
such  a  waiver,  or  the  mode  in  which  it  may  be  exercised.  There 
being  no  express  prohibition  the  question  is,  is  there  any  restriction,  • 
by  necessary  implication,  upon  the  power  of  the  legislature  to  pass 
the  act  in  question?  I  think  not.  I  think  the  Constitution  grants 
the  exemption  as  a  privilege  to  the  householder  or  head  of  a  family. 
It  declares  that '  he  shall  be  entitled  to  hold  ^  property  to  be  selected 
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by  him.  '  He  shall  be  entitled  to  bold '  plainly  meana  that  he  may^ 
if  he  chooses,  have  the  right  to  hold  such  property  as  he  may 
choose  to  select  and  set  apart  as  his  homestead,  not  exceeding  ixk 
Talae  $2,000,  etc.,  *  *  *  exempt  from  execution,  sale,''  eto^ 
And  he  then  goes  on,  after  haying  alluded  to  the  fact  that  the  lan«* 
guage  was  not  in  the  Oonititution  as  in  the  poor  debtor's  law,  that 
certain  property  *^ shall  be  exempt ''  from  levy,  etc.,  which  would 
haye  made  the  exemption  absolute,  to  answer  the  objection  which 
has  been  so  earnestly  pressed  in  this  case,  namely:  that  it  would 
defeat  the  yery  object  and  intent  of  the  homestead  exemption  if  th& 
head  of  the  family  was  allowed  to  waiye  the  benefit  of  exemption 
or  otherwise  dispose  of  property  in  which  his  family  had  the  right 
of  homestead.  And  he  then  states  that  in  Illinois,  New  Yorky 
Vermont,  Minnesota,  Michigan,  North  Carolina,  California,  Arkan* 
sas,  and  Oeorgia,  their  Constitutions  or  statute  laws  provided  either 
that  the  homestead  '*  shall  be  exempt,"  or  that  there  ''shall  be  no 
waiyer,"  or  that  the  homestead  shall  be  ''  for  the  sole  use  of  th^ 
family,'' and  so  accounf^' for  the  decisions  in  these  States  whic& 
deny  the  householder  the  right  to  waiye  his  exemption.  29  Oratt 
719.  '        ' 

And  in  the  subsequent  case  of  White  y.  Owen,  30  Gratt.  43,  it 
was  held  by  all  four  of  the  judges  who  were  present  that  a  deed  of 
trust  to  secure  a  debt,  executed  by  the  grantor  and  his  wife,  con* 
y eying  real  and  personal  property  which  had  been  preyiously  set 
apart  by  the  husband  as  his  homestead,  has  priority  oyer  the  home^ 
stead  exemption,  and  that  the  property  so  conyeyed  in  trust  may 
be  subjected  to  satisfy  the  debt.  In  this  case,  Akdebson,  J.,' 
argues  forcibly  to  show  that  the  exemption  from  sale  under  any 
execution,  order  or  other  process  has  reference  to  sales  by  judicial 
procedure  or  under  legal  process,  as  contradistinguished  from  Bales 
by  the  householder,  as  by  mortgage,  deed  of  trust,  pledge,  or  other 
security  created  by  his  own  act.  He  then  in  answer  to  the  sugges-< 
tion  that  the  family  haye  a  vested  right  in  the  homestead,  at 
least  during  the  life  of  the  householder,  says:  **  I  find  nothing 
in  this  article  which  shows  an  intention  to  diyest  the  householder 
and  head  of  a  family  of  his  property,  and  of  the  unrestricted- 
right  to  dispose  of  it  as  he  chooses.  Nothing  which  by  express 
terms  or  by  implication,  diyests  him  of  his  title  and  yests  it  in 
his  wife  and  children^  seyerally  or  jointly  with  himself.  If,  says 
he,  it  could  be  construed  to  diyest  him  of  his  property  and  to  yest 
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it  in  others,  it  would  operate  to  rest  in  persons,  if  he  had  no  wife 
or  children,  who  bore  to  him  no  such  relation  —  to  any  who  might 
•constitute  his  family,  though  not  even  of  his  kindred.''  Such  can 
hardly  be  conceived  to  have  been  the  intention.  It  is  plain  that  the 
whole  purpose  and  intent  of  the  article  was  to  enable  the  owner  of 
the  property,  if  he  desired  for  the  benefit  of  his  family,  to  hold  so 
tnuch  of  it  exempt  from  execution  or  other  legal  process  as  did  not 
•exceed  in  value  $2,000.  There  is  not  a  syllable  or  a  sentence  in  the 
whole  article  which  indicates  a  purpose  to  deprive  the  owner  of  his 
fus  disponendi,  or  to  hold  it  exempt  from  seizure  and  sale  except 
under  execution,  order  or  other  judicial  process.  Nor  is  there  in 
the  deed  of  homestead  which  he  is  authorized  to  make  by  the  act 
of  assembly,  pursuant  to  the  fifth  section  of  this  article  of  the  Con- 
stitution. It  is  not  an  alienation  of  his  property.  It  does  not  di* 
vest  him  of  his  title  and  vest  it  in  others.  It  is  merely  designed  to 
4set  apart,  to  designate,  the  portions  of  his  property  which  he  claims 
to  hold,  under  the  homestead  provision  of  the  Constitution,  exempt 
from  seizure  and  sale  under  any  execution,  order  or  other  legal  pro- 
cess, and  to  give  notice  of  it  to  the  world.'' 

I  have  thus  quoted  at  length  from  these  opinions,  not  only  be- 
-cause  they  show  the  reasons  which,  in  the  opinion  of  these  courts 
and  judges,  influenced  the  framers  of  the  Constitution  in  allowing 
the  homestead  exemption,  but  because  they  embody  our  views  on 
the  subject  fully  as  well  as  we  could  express  them.  If  they  be 
sound,  and  we  have  no  doubt  of  their  correctness,  it  is  manifest 
that  the  real  intention  of  the  framers  of  the  Constitution  was,  as 
we  have  before  shown,  to  confer  upon  the  householder  or  head  of  a 
family  a  personal  privilege,  of  which  he  might  avail  himself  or  not, 
4IS  his  views  of  the  interests  of  himself  and  family  might  dictate; 
and  that  they,  realizing  that  whilst  it  might  often  be  expedient  for 
the  householder  to  set  up  his  claim  to  this  exemption,  it  might  not 
always  be  for  the  benefit  of  either  himself  or  family  to  retain  it  as  a 
homestead,  wisely  so  framed  the  provision  as  to  prevent  his  being  de- 
prived of  the  exemption  by  the  various  processes  of  the  law,  whilst  at 
the  same  time  it  left  in  the  householder  the  absolute  right  of  disposing 
of  it  which  he  enjoyed  before  the  property  was  set  apart.  The  home- 
stead is  a  shield  to  protect  the  helpless  and  unfortunate  debtor  from 
the  importunate  and  incompassionate  creditor,  not  a  millstone  to  be 
hanged  about  the  debtor's  neck.  If  all  this  be  so,  it  is  perfectly  clear 
that  it  is  utterly  irreconcilable  with  the  idea  that  there  is  any  estate 
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▼ested  in  the  family  by  the  mere  act  of  the  debtor  in  setting  apart  a 
designated  portion  of  his  property  and  holding  it  exempt  from  the 
process  of  the  law,  except  in  certain  enumerated  cases,  and  from 
the  grasp  of  the  creditor,  except  where  the  householder,  for  some 
consideration  deemed  by  him  to  be  yaluable,  voluntarily  subjects: 
it  to  incumbrance  or  sale.  Nor  can  I  peroeiye  in  this  jus  dis* 
panendi  of  the  householder  any  thing  which  militates  against 
the  idea  that  it  is  held  for  the  family  as  well  as  for  the  householder^ 
for  the  effect  of  the  provision  is  to  allow  the  householder  to  select 
and  set  apart  and  hold  as  a  homestead  certain  property  so  long  as> 
in  his  discretion,  it  may  be  for  the  benefit  of  himself  and  family^ 
and  when,  in  his  opinion,  it  is  more  for  their  benefit  to  do  so,  to 
dispose  of  it.  A  provision  permitting  a  householder  to  hold  as  ex* 
empt  certain  property  so  long  as  it  may  be  for  the  benefit  of  him- 
self and  family  is  perfectly  consistent  with  one  which  permits  him 
to  retain  the  right  to  make  sale  of  the  same  property  when  it  shall 
be  for  the  benefit  of  the  family  for  him  to  do  so;  and  as  the  house- 
holder, being  the  head  of  the  family,  is  of  necessity  more  especially 
charged  with  the  support  and  maintenance  of  its  members,  it 
would  seem  to  be  peculiarly  proper  that  the  power  to  charge,  in- 
cumber or  make  sale  of  the  property  should  be  lodged  in  him. 

It  has  been  argued  that  as  the  Vords  '^for  the  sole  use  of  the 
family''  have  been  construed,  in  other  iStates,  to  create  vested 
rights  in  the  family,  so  the  words  ''for  the  benefit  of  himself  and 
family  "  should  receive  a  like  construction.  But  the  ready  answer 
to  this  suggestion  is  that  the  use  of  words  like  these, ''  there  shall 
be  no  waiver,"  or  *'for  the  sole  use  of  the  family,"  exclude  the 
idea  that  the  husband  or  father  has  the  absolute  right  of  property 
in  the  homestead,  and  shows  that  it  is  a  part  of  the  public  policy 
of  the  government  to  exempt  that  particular  property  absolutely 
from  forced  sale,  and  its  provisions  could  not  therefore  be  waived;, 
but  in  the  other  case,  as  we  have  shown,  no  such  implication  can 
arise. 

We  find  no  error  in  the  decree  of  the  Circuit  Court  of  Botetourt 
oounty,  and  the  same  must  be  affirmed. 

Decree  affirmed. 
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Shbklxb's  Admikistbatob  v.  Ohesapbakb  akd  Ohio  i^ATT.i»nAn 

OOMPAKY. 
(81  Va.  188.) 

I 

Katt&r  and  ierwKU — nwrrow  raUwiy  bridge  —  eorUributary  nsgHgenotL 

On  the  defendant's  rail  way  was  a  bridge  with  sides  fiTe  feet  high,  coming  up 
one  foot  above  the  floor  of  the  engine-cab,  and  thirteen  and  a  half  inches 
from  the  sides  of  passing  engines.  The  plaintiff's  intestate,  a  fireman,  well 
knowing  the  character  and  situation  of  the  bridge,  without  orders  and  in 
■  violation  of  the  rules,  opened  the  ash-pan,  whereby  fire  was  communicated 
'  to  woolen  waste  in  a  journal  box.  Then  without  orders  or  necessity,  he 
stood  outside  of  the  engine  on  the  steps  of  the  engine  and  tender,  and  en- 
deavored to  extinguish  the  fire  with  a  hose,  and  while  so  employed  he  was 
struck  by  the  side  of  the  bridge  and  killed.  Held,  that  the  company  was 
not  liable. 

ACTION  for  death  of  plaintiflPs  intestate  by  negligence.     The 
plaintiff  had  judgment  below.    The  opinion  states  the  facts. 

Tucker  &  Tucker ^  for  plaintiff  in  error. 

Robertson,  Parrish,  and  Wickhamy  for  defendant  in  error. 

» 

Richardson,  J.  The  declaration  contains  but  one  count,  the 
.^rayamen  of  which  is,  that  the  deceased,  a  fireman  in  the  employ- 
ment of  the  defendant  company,  lost  his  life  while  in  the  discharge 
-of  his  duty  as  such  fireman,  by  reason  of  the  defendant's  negli- 
gent and  careless  construction,  at  a  point  in  the  line  of  its  road,  of 
a  bridge,  the  upright  sides  of  which  were  not  sufficiently  distant 
from  the  engines  and  cars  when  passing  oTer  same  to  allow  and 
permit  the  plaintifTs  intestate,  as  such  fireman,  to  properly  dis- 
•charge  his  duties  as  fireman  without  incurring  unreasonable  risk 
4ind  danger  to  his  life  and  limbs. 

The  defendant  demurred  to  the  plaintiff's  declaration,  and  the 
«ourt  overruled  the  demurrer.  Thereupon  the  defendant  pleaded 
not  guilty,  upon  which  plea  issue  was  joined. 

At  the  trial  in  the  court  below,  when  all  the  evidence  on  both 
sides  had  been  heard  by  the  jury,  the  defendant  demurred  to  the 
plaintiff's  evidence,  and  the  plaintiff  joined  therein.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff,  and  assessed  the  damages 
tk  $2,500,  subject  to  the  opinion  and  judgment  of  the  court  on  the 
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demurrer  to  eyidence.  On  consideration,  the  court  gaye  judgment 
for  the  defendant  on  the  demurrer;  and  on  the  application  of  the 
plaintifF  a  writ  of  error  to  said  judgment  was  Itwarded  by  one  of 
the  judges  of  this  court. 

The  unfortunate  occurrence,  which  resulted  in  the  death  of 
Thomas  A.  Sheeler,  happened  on  the  night  of  the  d7tb  day 
of  Noyember,  1883,  at  a  point  on  the  defendant's  line  of  raiU 
way,  between  Copeland's  and  Crane's  stations.  The  deceased 
(Sheeler)  had  been  in  the  employment  of  the  defendant  for  oyer 
three  years  — first  as  brakeman,  and  then,  for  the  last  eight  months  of 
that  period,  next  preceding  and  at  the  time  of  his  death,  as  fireman. 
Prior  to  the  occurrence  which  resulted  in  his  death,  Sheeler  had 
been  regarded  as  a  good  and  reliable  railroad  man,  and  had  been 
recommended  for,  and  been  promised,  promotion  to  the  position  of 
engineer. 

It  does  not  distinctly  appear  in  eyidence  whether  the  train,  on 
the  engine  of  which  Sheeler  was  fireman,  was  a  passenger  or  a 
freight  train;  but  from  what  is  disclosed,  the  fair,  if  not  necessary, 
inference  is  that  it  was  the  latter.  On  that  train  R.  J.  Sweetwood 
was  the  engineer,  haying  charge  of  the  engine  which  drew  the 
train,  Sheeler,  the  fireman  on  said  engine,  and  W.  G.  Miller,  front 
brakeman;  the  latter  being  the  only  person  who  saw  and  knew  ex- 
actly how  Sheeler  met  his  death,  and  the  circumstances  leading 
thereto.  On  the  night  in  question  this  train  left  Clifton  Forge  — 
one  witness  says,  about  twelye  o'clock,  and  another  says  about 
11:50  o'clock,  under  a  special  time  order  on  No.  3  (the  express 
train),  and  haying  until  12:40  to  reach  Mason's  tunnel,  some  fifteen 
miles  distant,  where  it  was  to  stop  for  said  express  train  to  pass, 
going  west  —  Miller,  the  front  brakeman  on  the  train,  at  or  about 
Copeland,  came  forward  and  seated  himself  on  the  fireman's  box  in 
the  cab,  on  the  left  side  of  the  boiler,  near  to  and  in  full  yiew  of 
•Sheeler,  the  fireman.  Sweetwood,  the  engineer,  was  at  his  position, 
forward,  on  the  right  side  of  the  boiler.  The  engine  was  what  is 
known  as  a  combination  engine,  with  boiler  fiye  feet  in  diameter, 
•extending  back  through  the  cab,  so  that  Sweetwood,  from  his  posi- 
tion, could  not  see  Sheeler  in  the  position  in  which  the  latter  was 
at  the  time  of  the  accident,  he  being  on  the  steps  of  the  engine 
and  tender  on  the  left  side  thereof.  From  Miller's  testimony  it  ap- 
pears, that  as  the  train  was  passing,  or  as  it  left  Copeland's,  Sheeler 
«hook  his  grate  yigorously  for  two  or  three  minutes,  and  soon  there* 
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after  discovered  that  some  waste  woolen  raYeliings^  saturated  with 
grease,  on  top  of  the  box  of  the  rear  driving  wheel  of  the  engine*, 
were  on  fire  and  blazing;  seeing  the  fire,  Sheeler  took  a  small  hos^ 
attached  to  spigot  on  tender,  got  down  on  outside  of  engine  and 
tender,  with  his  right  foot  on  the  step  of  the  engine  and  his  left  on 
step  of  tender;  and  clasping  with  his  right  hand  the  hand-holder 
on  engine,  and  holding  in  his  left  hand  the  hose,  swung  his  bodj 
out  and  forward  in  a  stooping  posture,  and  with  his  left  arm  reachr 
ing  round  under  the  side  of  the  engine,  was  attempting  to  extin- 
guish the  fire,  when  he  struck  against  the  upright  side  of  the 
bridge,  was  knocked  down  and  killed;  the  train  at  the  time  run- 
ning at  the  rate  of  eighteen  or  twenty  miles  an  hour. 

Sheeler  got  in  the  position  in  which  he  was  killed  within  about  thre^ 
hundred  yards  of  the  bridge.  Miller,  who  was  looking  at  him,  and 
not  thinking  they  were  so  near  the  bridge,  happened  to  look  for- 
ward, and  by  the  aid  of  the  head-light  saw  the  bridge,  but  just  had 
time  to  turn  when  he  saw  Sheeler  fall,  struck  by  the  bridge.  Miller 
called  to  Sweetwood  across  the  boiler;  the  train  was  stopped  as 
quick  as  possible,  and  the  two  went  back,  assisted  in  taking  up 
Sheeler  and  putting  him  in  the  caboose  of  the  train,  and  by  reason 
of  the  time  thus  lost  and  the  danger  of  a  collision  with  the  coming 
express  train,  had  to  hurry  away  so  as  to  get  on  the  siding  at 
Grane*8,  for  the  express  to  pass.  Crane's  is  three  or  four  miles 
west  of  Mason's  tunnel,  and  by  that  distance  short  of  the  point  to 
which  the  train  had  been  ordered  to  go  by  the  time  order.  From 
the  bridge  to  Crane's,  where  the  train  stopped  for  the  express  to 
pass,  there  seems  to  have  been  no  fireman.  On  arriving  at  the  latter 
place  it  was  discovered  that  the  ash-pan  of  the  engine  was  open. 
To  open  the  ash-pan  when  a  train  is  in  motion  was  in  violation  of 
the  company's  orders.  Miller  says:  **  The  accident  happened  from 
Sheeler  getting  down  on  the  steps  to  put  the  fire  out.  A  fireman 
could  not  run  by  there  four  or  five  months  without  knowing  about 
the  bridge."  The  same  witness  says:  "  When  Sheeler  shook  the 
grate  bars  as  the  engine  was  running  along,  the  live  coals  fell  out 
and  bounded  against  the  ties  up  to  the  driving-wheel  spokes,  and 
they  threw  them  up  against  the  waste  on  the  driving  box.  Thaf  a 
how  it  was  set  on  fire." 

From  the  statement  of  Sweetwood,  the  engineer,  under  whom 
Sheeler  was  fireman,  it  appears  that  he  knew  nothing  of  how  the 
accident  occurred,  as  from  his  position  as  engineer  he  could  not 
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see  Sheeler  in  the  position  in  which  he  was  when  struck;  that  a 
man  standing  on  the  engine  steps  could  not,  in  his  opinion^  safely 
pass  the  bridge,  though  he  never  saw  a  man  try  it,  and  would  not 
try  it  himself;  that  the  top  of  the  bridge  side  is  about  eighteen 
inches  higher  than  the  floor  of  the  cab,  and  that  he  supposed  the 
distance  or  space  between  side  of  passing  engine  and  side  of  bridge 
to  be  about  nine  or  ten  inches,  but  that  he  never  examined  the 
bridge;  that  he  did  not,  and  would  not,  have  ordered  Sheeler  into 
the  position  in  which  he  was,  and  that  his  duty  as  fireman  never 
required  him  to  get  on  outside  of  engine  or  tender  when  in  motion, 
and  that  Sheeler  took  the  position  in  which  he  was  killed  volun- 
tarily and  at  his  own  risk,  and  that  Sheeler  could  not  have  put  out 
the  fire  in  the  way  he  was  trying,  as  the  rapidly  revolving  wheel 
would  prevent  the  water  from  paosiug  through  the  spokes  to  the 
fire;  that  if  he  (the  engineer)  had  discovered  tlie  fire,  it  would  have 
been  his  duty  to  put  it  out  as  quick  as  possible,  but  that  it  would 
have  been  necessary  to  stop  the  train  to  do  so,  and  that  as  the 
waste  on  fire  was  a  very  small  quantity,  and  burned  slowly,  and 
there  being  nothing  at  that  point  which  the  fire  could  harm,  he 
would  have  waited. until  he  reached  his  next  stopping  place  (Mason's 
tunnel),  before  attempting  to  put  the  fire  out. 

The  same  witness  testifies  that  the  train  was  running  up  grade 
at  the  time  of  the  accident;  that  on  such  grade  the  fireman's  duty 
is  to  stand  down  in  the  center  of  the  front  of  the  tender,  and  shovel 
coal  into  the  furnace  at  short  intervals,  in  which  position  he  is 
kept  pretty  busy;  but  on  a  level  or  down  grade  the  fireman  may 
get  up  in  the  cab  and  sit  on  the  fireman's  box,  and  look  out  for 
the  next  up  grade;  that  a  fireman  may  shake  the  bars  of  his  grate 
when  he  pleases,  but  must  keep  the  ash-pan  closed  when  the 
engine  is  in  motion,  and  that  he  (Sheeler)  knew  this,  because  he 
(Sweetwood)  bad  told  him  when  he  commenced  as  fireman;  and 
that  the  ash-pan  would  not  have  been  open  if  Sheeler  had  dis- 
charged his  duty,  and  that  the  ash-pan  could  not  have  been  open 
without  Sheeler  knowing  it,  as  the  handle  to  it  is  a  heavy  iron  bar 
which  lifts  up  from  the  floor  and  stands  in  the  face  of  the  fireman 
when  the  pan  is  open,  but  when  the  pan  is  shut  the  handle  is 
down  to  the  floor.  Sweetwood,  the  engineer,  also  explains  the 
difference  between  the  ash-pan  damper  and  the  ash-pan  slides, 
and  shows  that  the  former,  in  one  class  of  engines,  is  at  the 
bottom  of  the  side  of  the  ash-pan,  and  in  another  class  is  at  tho 
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658  VIRGINIA, 


Sheeler's  Administrator  ▼.  Chesapeake  and  Ohio  Bailroad  Gompanj. 


top  of  the  side  of  the  ash-pan^  while  the  slides  are  in  the  bottom 
of  the  ash-pau,  in  moving  which,  by  lifting  up  the  handle,  the  con- 
tents  of  the  pan  are  permitted  to  escape.  He  also  testifies  that 
besides  the  duties  of  a  fireman  when  the  engine  is  running,  it  is 
his  duty  to  rub  and  help  to  keep  the  engine  clean  when  it  is  stand- 
ing; and  he  says  that  firemen  are  sometimes  apt  to  open  the  ash- 
pan  when  the  engine  is  running,  and  thereby  enable  the  contents 
to  escape,  and  thus  save  themselves  disagreeable  work  when  the 
engine  stops.  The  witness,  Sweetwood,  also  describes  that  part  of 
the  road  where  this  accident  occurred  as  notoriously  the  most  dan- 
gerous between  Charlottesville  and  Clifton  Forge,  on  account  of 
the  numerous  bridges  and  tunnels,  there  being,  in  that  part  of  the 
road,  over  Pad^s  creek,  and  within  the  distance  of  two  miles,  three 
bridges  —  it  being  at  the  middle  bridge  that  Sheeler  was  killed; 
and  he  testifies  that  Sheeler,  as  fireman  and  brakeman,  had  passed 
this  bridge  on  an  average  once  a  day  for  over  three  years,  and  as 
often  in  the  day-time  as  at  night. 

Omitting  more  minor  details  of  statement,  such  are  the  facts  of 
the  case  brought  out  by  the  witness  introduced  by  the  plaintiflF,  ex- 
cept certain  printed  rules  of  the  company  referred  to  in  the  testi- 
mony, which  will  be  noticed  further  on. 

The  defendant  introduced  only  one  witness,  E.  L.  Crenshaw,  civil 
engineer  by  profession,  and  for  six  years,  next  preceding  the  death 
of  Sheeler,  had  been  in  the  employment  of  the  defendant  as  assistant 
division  engineer  between  Richmond  and  Huntington,  the  bridge 
in  question  being  in  his  charge.  This  witness,  speaking  from 
actual  knowledge,  describes  the  bridge;  and  his  statement  is  uncon- 
tradicted by  any  thing  in  the  evidence  for  the  plaintiff,  or  any  in- 
ference that  can  be  fairly  drawn  therefrom.  The  substance  of  his 
statement  is:  That  the  bridge  is  a  half  through  bridge,  with  sides 
just  five  feet  high  —  that  is,  to  comb  of  roof  —  a  through  bridge 
being  a  covered  bridge;  that  the  space  between  passing  engines  and 
sides  of  bridge  is  just  thirteen  and  a  half  inches,  and  that  the  top 
of  sides  is  just  one  foot  higher  than  floor  of  cab;  that  there  is  less 
danger  to  a  trainman  of  being  struck  by  such  a  bridge  than  by  a 
through  bridge,  and  that  it  is  not  safe  to  be  on  the  outside  of  the 
engine  in  passing  such  a  structure;  that  in  Sheeler's  position,  as 
described  by  the  witness  Miller,  he  could  not  have  passed  any 
through  or  half  through  bridge,  or  single  track  tunne.1  on  that  line 
of  railway;  that  Coleman's  tunnel,  through  which  Sheeler  had  just 
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passed,  is  just  eleven  feet  eight  inches  in  width,  and  that  there  are 
five  other  bridges  on  the  road  (known  to  witness)  jnst  like  the 
bridge  in  question;  that  the  bridge  was  an  old  bridge,  had  been 
known  to  witness  for  six  years,  and  in  that  time  had  not  been 
materially  altered;  that  besides  bridges  and  tannels,  there  are  pro- 
jecting structures  on  all  roads  just  as  close  to  the  track  as  the 
bridge  in  question,  and  closer,  that  would  strike  a  man  in  the 
position  in  which  Sheeler  was;  and  that  if  the  bridge,  where 
Sheeler  was  killed,  had  been  one  foot  or  eighteen  inches  wider  even, 
he  would  have  been  killed.  And  the  witness  says:  '^  The  bridge  is 
properly  built." 

Looking  to  the  pleadings,  the  facts  and  the  principles  of  law 
applicable  to  the  case,  we  fail  to  perceive  any  ground  upon  which 
the  plaintiff  below,  the  plaintiff  in  error  here,  could  be  entitled  to 
prevail. 

As  we  have  seen,  the  plaintiff's  claim  to  damages  is  predicated 
solely  of  the  alleged  negligence  of  the  defendant'in  error  in  care-^ 
lessly  and  negligently  constructing  a  certain  bridge,  and  the  upright 
sides  thereof,  in  the  line  of  its  road,  so  close  to  the  track  that  the 
plaintiff's  intestate,  a  fireman  in  the  employment  of  said  company, 
while  in  the  due  discharge  of  his  duty  and  while  exercising  due 
care  and  caution  as  such  fireman,  Vas  hurled  and  thrown  against 
the  side  of  said  bridge,  and  was  killed  by  means  thereof. 

Discussing  the  degree  of  care  which  the  law  exacts  of  a  master, 
it  is  said  in  2  Thom^ison  on  Negligence,  at  page  985:  ^'It  is  the 
duty  of  railroad  companies  to  keep  their  works  and  all  portions  of 
their  track  in  such  repair,  and  so  watched  and  tended  as  to  insure 
the  safety  of  all  who  may  lawfully  be  upon  them,  whether  passen- 
gers, or  servants,  or  others.  They  are  bound  to  furnish  a  safe  road 
and  sufficient  and  safe  machinery  and  cars.  The  legal  implication 
is,  that  they  will  have  and  keep  a  safe  track,  and  adopt  suitable  in- 
struments and  means  with  which  to  carry  on  their  business.  They 
>can  provide  all  this  by  the  use  of  the  requisite  care  or  foresight; 
and  if  they  fail  to  do  so,  they  are  guilty  of  a  breach  of  duty,  and 
are  liable  for  the  consequences.  Of  course,  this  obligation  does  not 
extend  so  far  as  to  require  them  to  provide  against  dangers  which 
could  not  be  I'easonably  foreseen;  nor  are  they  bound  to  secure  the 
track  against  injuries  which  could  not  be  anticipated  by  reasonable 
means,  such  as  an  unprecedented  flood,  or  other  unusual  visitation. 
If  a  railway  bridge  is  without  fault  as  to  plan,  mode  of  construction 
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and  character  of  materials,  so  that  it  was  originally  sufficient  for  all 
th(B  purposes  for  which  it  was  designed,  and  if  the  oompany  sees  that 
it  is  afterward  inspected,  at  intervals  sufficiently  short*  by  oompeteDt 
and  skilled  men,  who  exercise  ordinary  care  and  diligence  to  keep  it 
in  repair,  the  company  has  discharged  its  duty,  and  is  not  liable  to 
an  employee  for  an  injury  caused  by  a  defect  in  such  structure,  un- 
less it  is  shown  that  the  company  had  notice  of  such  defect,  and 
after  such  notice  failed  to  repaii  it/' 

Tested  by  the  principles  comprehensiyely  and  justly  stated  by  the 
author  quoted  above,  how  can  it  be  said  that  the  railroad  company, 
in  this  case,  was  derelict  or  negligent  in  the  performance  of  any 
duty  imposed  upon  it  by  law  ?  Aside  from  the  averments  in  the 
declaration,  the  record  does  not  disclose  a  single  circumstance  or 
fact  from  which  to  draw  the  conclusion  that  the  bridge  in  question 
was  in  any  respect  defective  in  its  mode  of  construction,  or  that  the 
deceased,  in  the  proper  discharge  of  his  duty  as  a  fireman  in  the 
employment  of  said  company,  was  subjected  to  any  unreasonable  risk 
and  danger  to  his  life  or  limbs;  or  that  in  the  proper  discharge  of 
his  duty,  he  was,  by  reason  of  the  manner  in  which  the  bridge  was 
constructed,  subjected  to  any  risk  whatever  other  than  what  might 
and  did  result  from  his  own  want  of  proper  care  and  caution,  indeed 
from  his  own  reckless  exposure  of  his  person  in  a  position  of  immi- 
nent peril,  and  where  his  duty  did  not  call  him. 

So  far  from  there  being  any  evidence  that  the  bridge  was  defect- 
ive in  its  mode  of  construction,  the  direct,  positive,  and  uncontra- 
dicted testimony  of  the  assistant  division  engineer,  E.  L.  Crenshaw, 
is  that  the  bridge  is  of  the  same  width  of  all  other  bridges  of  a  simi- 
lar character  along  that  line  of  railway,  and  is  wider  than  some 
similar  structures,  and  equal  in  width  with  others  on  other  railroads 
in  this  State,  mentioned  by  him.  And  his  direct  and  positive 
statement  is:  ''That  the  bridge  is  properly  built. ^  This  evidence 
is  not  in  conflict  with  any  evidence  offered  by  the  plaintiff,  nor  with 
any  inference  to  be  fairly  drawn  therefrom,  and  is  therefor  entitled 
to  its  full  weight,  even  under  the  rule  governing  demurrers  to  evi- 
dence. 

In  view  of  the  facts,  as  disclosed  by  the  record,  it  is  not  possible, 
consistently  with  the  very  truth  of  the  case,  to  arrive  at  the  conclu- 
sion that  the  defendant  in  error  is  legally  liable  to  answer  in  dam- 
ages for  the  death  of  Thomas  A.  Sheeler,  or  that  the  defendant 
company  did  not,  to  the  fullest  extent,  exercise  the  requisite  care 
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and  foresight  demanded  by  the  legal  implication  that  it  would  keep 
a  safe  track,  and  adopt  suitable  instruments  and  means  with  which 
to  carry  on  its  operations  with  safety  to  all  who  might  lawfully  be 
on  its  road,  in  the  exercise  of  ordinary  care  and  caution,  whether 
passengers  or  employees.  The  bridge  was  without  fault  as  to  plan 
and  mode  of  construction;  was  amply  sufficient  for,  and  had  for 
many  years  answered  all  the  purposes  for  which  it  was  constructed. 
In  such  case  this  court  cannot  undertake,  in  the  absence  of  evi- 
dence, to  say  that  the  bridge  was  too  narrow  or  was  in  any  respect 
defective  or  unsuited  to  a  well-constructed  railway,  or  dangerous  to 
either  passengers  or  employees  in  the  exercise  of  ordinary  care  and 
caution.  To  hold  a  railroad  company  liable,  under  such  circum- 
stances, on  the  ground  of  defective  construction,  would  be  to  go 
far  beyond  the  limits  of  judicial  authority,  and  impose  liability  not 
imposed  by  law.  There  can  be  no  presumption  of  negligence  in  a 
oase  like  this. 

In  If.  and  W.  R.  Co,  v.  Ferguson,  79  Va.  248,  Pauotxebot,  J., 
aajs:  ''A  carrier  is  not  liable  for  injaries  resulting  from  accident 
against  which  the  highest  degree  of  skill,  foresight  and  diligence 
would  have  been  unavailing.  The  presumption  of  negligence  how- 
ever does  not  attach  itself  to  every  injury  which  may  overtake  a 
passenger  while  being  transported  in  a  car;  it  belongs  only  to  that 
€lass  of  accidents  which  are  caused  by  a  defect  in  the  road,  cars  or 
machinery,  or  by  want  of  diligence  or  care  in  those  employed,  or 
by  some  other  thing  which  the  company  can  and  ought  to  control 
as  a  part  of  its  duty  to  carry  the  passenger  safely,  because  in  all 
these  matters  it  is  the  duty  of  the  company  to  use  the  highest  de- 
gree of  care  to  have  all  their  arrangements  safe  and  in  good  condi- 
tion.'' See  also  20  Am,  Ry.  Rep.  245-247,  261;  Meir  v.  Penn. 
B.  Go.,  64  Penn.  St.  226,  and  other  authorities  cited  by  Fauhtlb- 

ROY,  J. 

The  settled  doctrine  is,  that  'Mn  order  to  maintain  an  action 
against  a  railroad  company  for  injuries  received,  etc.,  it  must  be 
proved  that  the  injury  was  caused  by  the  negligence  of  the  defend- 
ant, or  his  agents,  and  it  must  not  appear  from  the  evidence  that 
want  of  ordinary  care  and  prudence  on  the  part  of  the  person  in- 
jured directly  contributed  to  the  injury.''  17  Am.  Rail.  Rep.  253, 
and  cases  cited;  and  also  Fauntlbboy,  J.,  in  Bailroad  y.  Furffu* 
son,  supra.  So,  '^  when  negligence  is  the  gravamen  of  the  action, 
and  no  negligence  is  found  on  the  part  of  the  railroad  company,  or 
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by  any  of  its  agents  or  employees,  the  law  does  not  impute  it;  it 
lies  on  the  party  alleging  it  to  pro?e  it"  Richmond  and  DanvUle 
R.  Co.  y.  Anderson,  31  Oratt  812;  s.  c,  3L  Am.  Bep.  750;  N.  and 
W.  R.  Co.  y.  Ferguson,  supra.  In  the  application  of  these  princi- 
ples to  the  evidence,  eyen  as  famished  by  the  plaintiff's  own  wit- 
nesses, it  is  clear  beyond  dispute  that  there  is  an  utter  absence  of 
any  evidence  that  the  bridge,  against  which  the  plaintiPs  intestate 
struck  and  was  killed,  was  in  any  respect  negligently  or  improperly 
constructed.  So  far  from  it,  as  we  have  seen,  the  direct  and  posi- 
tive proof  Ih  that  the  bridge  was  properly  built. 

The  case  presented  by  the  evidence  is  not  only  one  in  which  the 
deceased  did  not  observe  the  requisite  care  and  caution,  but  is  one 
in  which  he  so  recklessly  exposed  himself,  in  a  position  of  extreme 
peril,  as  to  make  it  absolutely  certain  that  his  own  rash  and 
thoughless  act  was  the  sole  proximate  cause  of  his  death.  He  was 
in  a  position  where  his  duty  did  not  call  him,  and  into  which  he 
had  not  been  ordereif  by  any  one  in  authority.  He  was  on  the  out- 
side of  the  engine  and  tender,  with  his  feet  resting,  one  on  the 
step  of  the  engine,  the  other  on  the  step  of  the  tender,  clasping 
with  his  right  hand  the  hand-holder  on  the  engine,  and  in  his  left 
hand  the  small  hose,  and  with  his  body  swung  out  and  stooping 
forward,  with  his  left  arm  reaching  round  under  the  side  of  the 
engine,  was  engaged  in  the  futile  attempt  to  put  out  some  burn- 
ing waste  on  the  box  of  the  rear  driving  wheel  of  the  engine,  by 
squirting  water  from  the  hose  through  the  spokes  of  the  rapidly 
revolving  wheel;  the  train  at  the  time  running  at  the  rate  of  eight- 
een or  twenty  miles  an  hour.  In  this  position  he  struck  against 
the  bridge  side  and  was  killed.  The  evidence  is  clear  and  explicit, 
not  only  that  the  bridge  was  properly  constrncted,  but  that  had 
the  bridge  been  twelve  or  even  eighteen  inches  wider,  the  result 
would  have  been  the  same;  and  that  in  his  position,  Shecler  could  not 
have  safely  passed  any  similar  structure  or  single-track  tunnel  on 
that  line  of  railway.  Moreover,  Sheeler  took  upon  himself  this 
desperate  risk,  after  having  passed  this  bridge,  as  brakeman 
and  fireman,  for  over  three  years,  and  on  an  average,  once  a  day 
during  that  long  period.  Hence,  it  is  said:  *'If  the  servant, 
before  he  enters  the  service,  knows  or  if  he  afterward  discovers, 
or  if  by  the  exercise  of  ordinary  observation  or  reasonable  skill  and 
diligence  in  his  department  of  service,  he  may  discover,  that  the 
building,  premises,  machine,  appliance,  or  fellow  servant  in  conneo* 
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lion  with  which  or  with  whom  he  is  to  .labor  is  unsafe  or  unfit  in 
any  particular;  tind  if  notwithstanding  such  knowledge^  or  means 
of  knowledge,  he  voluntarily  enters  into  or  continues  in  the  em- 
ployment, without  objection  or  complaint,  he  is  deemed  to  assume 
the  risk  of  the  danger  thus  known  or  discoYerablo,  and  to  waive 
any  claim  for  damages  against  the  master,  in  case  it  shall  result  in 
injury  to  him."  2  Thomp.  Neg.  1008.  And  at  page  1509  the 
same  author^  with  obvious  propriety  says:  ''It  may  be  stated^  as  a 
geneml  proposition,  that  the  master  is  under  no  higher  duty  to 
provide  for  the  safety  of  the  servant  than  the  servant  is  to  provide 
for  his  own  safety. 

Thus  Sheeler  had  the  most  ample  opportunity  of  knowings  and 
the  necessary  inference  is,  that  he  knew  all  about  the  danger  to 
which«hc  voluntarily  exposed  himself,  and  which  resulted  so  fatally 
to  him.  The  evidence  shows  that  his  place,  when  the  train  was 
in  motion,  was  inside  the  engine  and  tender;  that  no  duty,  under 
such  circumstances,  called  him  on  the  outside,  but  that  he  went  on 
the  outside,  where  to  a  rational  being,  in  the  exercise  of  ordinary 
foresight,  no  other  result  than  that  which  followed  could  have  been 
reasonably  anticipated.  Why  did  he  thus  rashly  and  thoughtlessly 
act?  We  think  the  facts  and  circumstances  brought. out  in  evi- 
dence sufficiently  explain  it  Sweetwood,  the  engineer,  had  sought 
and  obtained  the  promise  of  promotion  for  Sheeler,  and  in  this 
matter  the  latter  most  naturally  felt  a  deep  interest.  lie  had  how- 
ever as  we  are  boand  to  infer  from  the  evidence,  left  his  ash-pan 
open,  and  the  live  coals  escaping  had  set  on  fire  the  waste  on  the 
box  of  the  driving  wheel.  Conscious  that  the  fire  thus  communi- 
cated was  the  result  of  his  own  carelessness  and  disobedience  of 
orders,  he  hastily  and  without  due  reflection  undertook  the  impos- 
sible thing  of  putting  out  the  fire  while  the  train  was  in  motion, 
and  thus  to  remove  the  evidence  of  his  own  careless  neglect  of 
duty  in  failing  to  keep  his  ash-pan  closed,  before  it  should  be  dis- 
covered^  Thus  impelled,  he  thoughtlessly  put  himself  in  the  posi- 
tion of  danger  which  resulted  in  his  death.  It  cannot  therefore  be 
said  that  tiie  accident  resulted  from  the  careless  and  negligent 
mode  of  constructing  the  bridge.  The  evidence  establishes  quite 
the  contrary.  We  need  pursue  this  branch  of  the  case  no  further. 
Indeed,  in  respect  to  the  mode  of  construction  of  the  bridge  in 
question,  every  demand  upon  the  defendant  in  error  here  is  met,  and 
more  than  met,  by  the  decision  of  this  court  in  the  case  of  ClarV& 
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Acim'rY.  R.  andD.  li.  Co.,  78  Va.  709;  s.  c,  49  Am.  Rep.  394.  In 
that  case  the  plaintiff's  intestate,  a  brakeman  on  a  freight  train^ 
whose  duty  required  him  to  be  on  the  top  of  the  train  while  in 
motion,  was  strack  by  an  overhead  bridge,  while  at  his  post  of  duty, 
and  killed.  The  bridge,  like  many  others  along  that  line  of  rail- 
way, was  constructed  so  low  that  it  was  impossible  for  a  man  of 
ordinary  stature  to  stand  on  the  top  of  the  train  and  pass  safely 
under  the  bridge.  The  deceased  had  been  but  a  short  time  in 
the  employment  of  the  company  as  brakeman,  though  he  had  pre- 
viously been  for  some  time  employed  in  the  company's  yard  at  Man- 
chester, shifting  cars,  ihaking  up  trains,  and  the  like;  and  at  tlic 
time  of  entering  into  the  company's  service  as  brakeman,  he  was 
warned  by  the  company's  agent  to  look  out  for  the  overhead  bridges, 
and  his  fellow  brakemen  were  instructed  to  show  him  the  bridges, 
and  to  warn  him  of  the  dangers  attending  the  same.  He  had 
passed  the  bridge  at  which  he  lost  his  life  only  three  times, 
and  each  time  in  daylight;  on  the  fourth  trip  at  night  he  was 
killed,  he  having  been  warned  at  the  last  stopping  before  reaching 
the  bridge  to  look  out  for  same;  and  when  nearing  the  bridge 
(standing)  was  called  to  by  his  fellow  brakeman,  but  he  did  not 
hear,  or  if  he  did  failed  to  take  the  warning,  and  was  struck  and 
killed.  It  was  insisted  in  that  case  that  the  defendant  in  errdr, 
the  railroad  company,  was  guilty  of  culpable  negligence  in  so  con- 
structing the  bridge  that  the  plaintiff's  intestate,  in  the  discharge 
of  his  duty,  could  not  safely  pass  under  the  bridge  standing  erect, 
and  that  the  company  had  not  duly  notified  him  of  the  danger. 

All  the  authorities  were  carefully  reviewed  by  Lacy,  J.,  who  deliv- 
ered the  opinion  in  that  case.  In  the  course  of  his  opinion  that  judge, 
quoting  with  approbation  from  the  opinion  of  the  court  in  Owen  v. 
JV".  F.  Cent,  R.  Co.,  said:  "In  view  of  the  brakeman's  knowledge 
as  to  the  bridge,  his  omission  to  avoid  the  accident  by  stooping  was 
such  want  of  ordinary  care  and  caution  as  would  defeat  his  action 
if  otherwise  maintainable.  Having  assumed  the  risk  of  injury  to 
person  from  the  bridge,  evidence  offered  by  him  upon  the  trial 
tending  to  show  its  dangerous  character  was  properly  excluded. 
The  danger  was  open  and  obvious,  and  within  the  plaintiff's  per- 
sonal knowledge  at  the  time  he  entered  the  defendant's  employ- 
ment. It  was  a  danger  clearly  incident  to  the  service  which  he 
undertook  to  perform.  He  knew  as  well  as  his  employer  the  perils 
of  the  business,  at  least  as  respects  the  bridge  in  question,  and  the 
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law  will  imply  that  he  assamed  the  risk  of  personal  injury; "  citing 
Sherman  v.  RochesUr  arhd  St^raeuse  R.  Co.,,  171^.  Y.  1"  3;  Faulkner 
T.  Erie  R.  Co.y  49  Barb.  324;  39  N.  Y.  468. 

Such  being  the  doctrines  applied  to  the  case  of  a  brakeman, 
whose  duty  required  him  to  be  on  top  of  a  freight  train  and  f re- 
<}uentlyto  pass  in  an  erect  position,  from  one  freight  car  toanother^ 
on  a  line  of  road  where  many  overhead  bridges  were  constructed 
too  low  to  permit  a  man  to  pass  safely  under  such  structures  with- 
out stooping  or  sitting  down,  and  the  brakeman,  though  the 
bridges  had  been  pointed  out  to  him,  and  he  warned  of  the  danger, 
had  only  passed  the  bridge  three  times,  in  daylight,  and  was  killed 
by  coming  in  collision  therewith  on  his  fourth  trip,  at  night,  and 
where  his  contributory  negligence  consisted  only  in  omitting  to 
stoop  or  sit  down,  surely  there  can  be  no  necessity  for  argument  to 
show  that  there  is  no  just  ground  to  hold  the  railroad  company 
liable  in  this  case,  when  it  clearly  appears  that  the  deceased  when 
killed,  was  voluntarily  in  a  position  where  his  duty  did  not  call 
him  when  the  train  was  in  motion  —  the  extreme  peril  of  which 
position  he  was  bound  to  know,  as  a  rational  being,  with  long 
experience  and  actual  knowfedge  of  the  situation,  and  when,  but 
for  his  own  reckless  act,  he  would  not  have  been  killed.  There  is 
therefore  no  just  reason  for  saying  that  Sheeler  met  his  death  by 
reason  of  the  company's  negligent  and  defective  mode  of  construct* 
ing  the  bridge. 

[Omitting  minor  points.] 

The  law  holds  such  companies  to  a  rigid  accountability  for  the 
loss  of  life,  or  for  injury  to  the  persons  of  all  who  may  lawfully  be 
on  their  roads,  when  such  loss  or  injury  is  the  result  of  the  negli- 
gence and  carelessness  of  the  company  or  its  agents.  But  when 
tiie  death  or  injury  to  person  results  solely,  as  in  this  case,  from  the 
want  of  due  care  and  caution  .on  the  part  of  the  person  killed  or 
injured,  there  can  be  no  recovery.  In  any  view  of  the  case,  we  are 
•of  opinion  that  the  death  of  the  plaintiff's  intestate  was  the  result 
•of  his  exposure  of  his  person  to  a  danger  not  even  incident  to  his 
■service,  for  which  the  eompany  was  jn  nowise  responsible;  and  that 
the  judgment  of  the  court  below  is  plainly  right,  and  must  be 

affirmed.  Judgment  affirmed. 

VOL.LIX  — 84 
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(81  Va.  MOl) 
J9UUtUe  — ' '  publie  per/ormanes9  and  e»hibiiian$  " —  ilaaKii^-rlPilL 

A  skating-rink  in  not  within  a  statute  requiring  a  license  to  be  taken  oat  for 

public  performances  or  exhibitions."* 


M 


CONVICTION  of  yiolation  of  revenue  law.    The  opinion  states 
the  case. 

Sands  di  Bryan,  for  plaintiff  in  error. 

F.  8.  Blair,  attorney-general,  for  Commonwealth. 

Lewis,  P.  This  is  a  writ  of  error  to  a  judgment  of  the  Hustings 
Court  of  the  city  of  Richmond.  The  indictment  on  which  the 
accused  was  convicted,  charged  that  he  '^  unlawfully  did  keep  and 
maintain  a  certain  public  performance,  called  a  skating-rink,  for 
compensation,  the  same  not  being  for  benevolent  or  charitable  pur- 
poses,'*  etc. 

The  indictment  is  founded  on  the  act  entitled  '^  An  act  to  pro- 
vide for  the  assessment  of  taxes  on  persons, ''  etc.,  approved  March 
15,  1884,  the  material  portions  of  which  to  the  present  case  are  as 
follows: 

"  80.  No  person  shall,  without  a  license  authorized  by  law,  ex- 
hibit for  compensation  any  theatrical  performance,  or  any  per- 
formance similar  thereto,  panorama,  or  any  public  performance  or 
exhibition  of  any  kind,  lectures,  literary  readings  and  performances, 
except  for  benevolent  or  charitable  purposes.  ♦  ♦  ♦  »  For 
any  violation  of  this  section,  every  person  so  offending,  shall  pay  t^ 
fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars for  each  offense.'' 

**  81.  On  every  theatrical  performance,  or  any  performance  simi^ 
lar  thereto,  panorama,  or  any  public  performance  or  exhibition  of 
any  kind,  except  for  benevolent  or  charitable  purposes,''  there 
^' shall  be  paid  three  dollars  for  each  performance,"  etc  Acts 
1883-1884,  p.  593  «/  seq. 

The  evidence  at  the  trial  was  not  conflicting,  and  as  certified,  is 
substantially  as  follows:  That  the  accused  was  the  conductor  of  a 

*  See  BouAin  y.  Lyon  (67  Iowa,  586)»  56  Am.  Rep.  855. 
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fikatiag-rink  in  this  oity^  which  ordinarily  was  yisited  by  persons 
for  the  purpose  of  skating ;  that  he  obtained  no  license  for  the 
privilege,  save  on  occasions  of  public  performances  by  professional 
skaters,  when  he  paid  the  specific  license  tax  required  by  law  of 
three  dollars  per  night ;  that  on  ordinary  occasions  the  prices 
charged  for  admission  were  ten  cents  for  each  person,  and  ten 
cents  additional  if  the  person  used  skates  kept  at  the  rink  for  hire; . 
that  many  persons  attended  and  paid  for  admission  to  the  rink  who* 
did  not  skate,  but  attended  rather  as  spectators ;  and  that  thoee^ 
who  attended  the  riuk  did  so,  not  for  the  purpose  of  giving  a  per« 
formance  or  exhibition,  but  for  the  purpose  of  individual  enjoy- 
ment. 

Upon  these  facts  the  accused  was  convicted  and  sentenced  to  pay 
a  fine  of  fifty  dollars  and  the  costs  of  the  prosecution. 

In  the  petition  to  this  court  various  errors  are  assigned,  of  which 
the  first  is  that  the  Hustings  Court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction:  '*  That  if  they  believe  from  the 
evidence  that  the  defendant  took  out  a  license  as  prescribed  by  law 
whenever  an  exhibitioner  performance  of  professional  skating  was 
given,  they  should  find  the  defendant  not  guilty." 

By  this  instruction  the  court  was  asked  in  effect  to  tell  the  jury 
that  if  the  proper  license  tax  was  paid  when  performances  of  pro- 
fessional skating  were  given  they  must  acquit  the  accused,  notwith- 
standing they  might  believe  from  the  evidence  that  he  gave  for 
compensation,  and  without  a  license,  other  public  performances,, 
not  of  professional  skating,  which  is  clearly  not  in  accordance  with 
law,  and  the  instruction  was  therefore  properly  refused. 

The  remaining  questions  may  be  considered  in  connection  with 
the  motion  to  set  aside  the  verdict  as  being  contrary  to  the  law  and 
the  evidence.  This  motion  the  Hustings  Court  overruled,  and  in  so 
doing  we  think  there  was  error. 

The  rule  is  universal,  except  in  particular  instances  where  changed 
by  statute,  that  j)enal  statutes  are  to  be  construed  strictly,  and  are 
never  to  be  extended  by  implication.  And  this  rule  applies  with 
full  force  to  a  case  like  the  present;  for  while  the  statute  on  which 
the  prosecution  is  founded  is  a  revenue  law,  yet  in  so  far  as  it  im- 
poses penalties  for  a  violation  of  its  provisions,  it  is  a  penal  statute, 
and  must  be  construed  accordingly. 

No  man  incurs  a  penalty  unless  the  act  which  subjects  him  to  it 
is  clearly  both  within  the  spirit  and  letter  of  the  statute  imposing 
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such  penalty.  '^  If  these  rules  are  violated^"  said  Bbst,  C.  J.,  in  the 
case  of  Fletcher  y.  Lord  Sandes,  3  Bing.  580,  ^'  the  fate  of  accused 
persons  is  decided  by  the  arbitrary  discretion  of  the  jndges,  and  not 
by  the  express  authority  of  the  law.''    Pott.  Dwarr.  245  ei  seq. 

In  United  States  v.  Wiltberffer,  5  Wheat.  76,  Chief  Justice  Mar- 
shall, speaking  for  the  Supreme  Court  of  the  United  States,  said: 
'*'  The  rule  that  penal  laws  are  to  be  construed  strictly,  is  perhaps 
not  much  less  old  than  construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  individuals,  and  on  the  plain 
principle  that  the  power  of  punishment  is  vested  in  the  legislative, 
not  in  the  judicial  department.  *  *  *  It  would  be  dangerous 
indeed  to  carry  the  principle  that  a  case  which  is  within  the  reason 
or  mischief  of  a  statute,  is  within  its  provisions,  so  far  as  to  punish 
a  crime  not  enumerated  in  the  statute,  because  it  is  of  kindred  char- 
.acter  with  those  which  are  enumerated.  If  this  principle  has  ever 
been  recognized  in  expounding  criminal  law,  it  has  been  in  cases  of 
considerable  irritation,  which  it  would  be  unsafe  to  consider  as  pre- 
cedents forming  a  general  rule  for  other  cases." 

Now,  it  will  be  observed,  that  skating-rinks  are  not  enumerated 
in  the  statute,  and  consequently  cannot  be  brought  vrithin  it,  unless 
it  is  clearly  shown  that  they  are  so  conducted  as  to  be  properly 
''public  performances  or  exhibitions.''  And  this  is  to  be  deter- 
mined by  the  jury  on  the  particular  facts  of  each  case,  under  suit- 
able instructions  from  the  court  as  to  the  law.  But  here  the  evi- 
dence shows  that  no  performance  of  any  kind  was  offered  to  the 
public  except  on  extraordinary  occasions,  when  exhibitions  of  pro- 
fessional skating  were  given,  and  then  the  license  tax  was  paid  as 
required  by  law.  On  ordinary  occasions  admission  fees  were  charged 
merely  for  the  privilege  of  skating,  and  for  this  no  license  tax  is 
imposed.  And  if  of  those  persons  who  paid  for  this  privilege, 
«ome  preferred,  after  entering  the  hall,  to  witness  rather  than  par- 
ticipate in  the  skating,  a  liability  cannot,  for  that  reason,  be  im- 
posed on  the  accused  to  which  he  would  not  have  b^eu  subject  had 
all  chosen  to  exercise  the  privilege  for  which  they  had  paid.  In 
other  words,  it  is  clear  that  the  liability  of  the  accused  to  prosecu- 
tion for  not  taking  out  a  license,  cannot  be  made  to  depend  upon 
^he  course  pursued  by  the  patrons  of  the  rink  after  their  admission 
thereto. 

Moreover,  if  it  can  be  justly  said  that  on  ordinary  occasions  there 
was  any  public  performance,  because  of  the  fact  that  some  of  those 
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who  yisited  the  rink  were  mere  spectators  of  the  exercises,  it  cer- 
tainly cannot  be  said  that  such  performance  was  exhibited  by  the- 
accused.  For  those  whose  movements  were  witnessed  by  the  spec- 
tators were  not  agents  or  employees  of  the  aocased,  or  in  any  way 
subject  to  his  control,  bat  were  persons  who  resorted  thither  for 
tiieir  own  pleasnre  or  amnsementy  and  not  for  the  purpose  of  exhib^ 
iting  themselyes  or  their  skill  to  others.  In  short,  we  are  of  opinion, 
that,  according  to  the  strict  construction  which  must  be  given  to- 
the  statute,  the  present  case  is  not  within  its  provisions. 

If,  in  the  judgment  of  the  legislature,  a  license  tax  ought  to  be 
paid,  under  all  circumstances,  for  the  privilege  of  conducting  a 
skating-rink  for  compensation,  it  is  competent  for  that  body,  by 
altering  the  statute,  to  so  provide.   We  can  only  construe  it  as  it  is.. 

Judgment  reversed. 
Lact  and  Fauntlbbot,  JJ.,  dissented. 


Baldwin  y.  Balbwik^s  Exbcutok,  xia 

(81Va.406.) 
Willi — execution  —  presence — request  to  wUneeees, 

The  testatrix's  friend,  8.,  said  to  her:  "These  gentlemen»F.  and  R.,  have 
come  to  witness  the  will. "  She  howed  her  head.  The  will  was  read  to  her 
bj  F.  in  an  audible  voice;  and  on  being  asked  if  she  understood  it,  she 
bowed  again.  She  then  signed  the  will.  The  witnesses*  F.  and  R.,  sub- 
scribed the  will  at  a  table  in  the  room  near  the  foot  of  the  bed.  She  was 
so  Ijing  that  she  was  obliged  to  see  them»  unless  she  shut  her  eyes  or 
tumed  her  head  away.     Heild,  a  valid  execution.* 


B 


ILL  to  set  aside  will.     The  opinion  states  the  case.    The  will 
was  sustained  below. 


B.  T.  Crump,  for  appellant. 

Cannon  A  Courtney  and  .7.  O.  Blaekwell,  for  appellees. 

Lacy,  J.  In  September,  1884,  David  J.  Baldwin  filed  his  bill  to 
impeach  the  will  of  his  deceased  sister,  Mary  F.  Baldwin,  which  had 
been  admitted  to  probate  April  3, 1888,  upon  the  ground  that  it  was 

•See  Riggs  v.  lUgge  (185  liaaa.  288X  46  Am.  Bep.  464;  Meurer's  WiU  (44  Wis. 
498),  28  Am.  Rep.  691. 
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not  executed  in  the  mode  required  by  law;  that  the  testatrix  was  not 
of  sound  mind  when  the  will  was  executed,  owing  to  the  effect  of 
'disease;  and  that  her  mind  being  weakened  and  her  body  enfeebled 
by  her  sickness,  she  had  been  the  victim  of  undue  influence,  selfishly 
•exercised  over  her  by  her  sister-in-law  and  the  executor  named  in  tha 
will,  who  were,  together  with  their  friends,  the  only  companions  of 
her  last  days;  that  the  testatrix  had  committed  the  injustice  of 
overlooking  altogether  her  own  relations,  and  had  bestowed  her 
whole  estate  (real  and  personal)  upon  her  brother's  widow. 

The  chief  beneficiary  was  Virginia  V.  Baldwin,  the  widow  of  C. 
J.  Baldwin,  deceased,  who  answered  the  bill,  as  did  also  Franklin 
"Stearns,  the  executor.  They  denied  any  undue  influence  of  any 
49ort,  and  all  injustice  alleged  in  the  bill,  as  to  the  provisions  of  the 
will,  and  alleged  that  C.  J.  Baldwin,  deceased,  the  late  husband  of 
the  respondent,  Virginia  V.  Baldwin,  was  the  oldest  brother  of  the 
testatrix;  that  upon  the  death  of  their  parents  the  said  G.  J.  Bald- 
win had  taken  his  sister  to  live  with  him  and  his  wife,  Virginia  M. 
Baldwin,  and  provided  for  all  her  wants  until  his  death,  and  at  his 
death  had  devised  his  home,  situated  in  Richmond  city,  and  which 
had  been  so  long  their  home  together,  to  his  wife  and  this  sister  in 
equal  interest,  and  had  bequeathed  to  them  —  share  and  share  alike 
—  the  money  belonging  to  him  in  the  hands  of  Franklin  Steams, 
the  said  Steams  being  appointed  his  executor,  to  act  as  such  with- 
out giving  security;  that  this  property  thus  left  her  by  her  deceased 
brother  was  by  the  said  sister  given  by  her  will  to  this  brother's 
widow,  who  survived  her;  that  the  interest  testatrix  had  in  the 
estate  of  another  deceased  brother,  together  with  whatever  else  she 
might  have,  other  than  such  as  she  derived  from  the  late  husband 
of  Virginia  V.  Baldwin,  she  had  given  to  her  surviving  brothers, 
•confining  her  benefactions  as  to  Virginia  V.  Baldwin  to  the  prop- 
erty derived  from  her  husband,  and  giving  her  own  relatives  every 
thing  else  she  possessed;  that  to  the  making  of  such  a  just  and 
altogether  natural  will  no  undue  infiuence  was  necessary,  and  none 
was  used;  that  no  suggestion  was  ever  made  to  the  testatrix  as  to 
how  her  property  should  be  disposed  of;  and  that  her  will  had  been 
prepared  for  her  only  at  her  own  request,  often  repeated,  and  in 
4iccordaitce  with  clearly  expressed  wishes. 

An  issue  was  made  up  in  the  said  court  as  to  the  validity  of  the 
said  will,  and  a  jury  impaneled  to  try  the  same.  The  evidence 
being  heard,  both  sides  waived  a  jury,  and  by  consent  the  jury  was 
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discharged  from  farther  consideration  of  the  cause^  and  the  whole 
case  submitted  to  the  jndge^  who  rendered  a  decree  sustaining  the 
validity  of  the  will. 

The  defendant  moved  for  a  new  trial,  and  the  said  motion  being^ 
overruled,  upon  the  motion  of  the  said  defendant  the  evidence  in 
the  cause  was  certified,  which  consists  exclusively  of  the  evidence 
of  the  plaintiff,  none  being  offered  by  the  defendant.  There* 
npon  the  defendant  applied  to  this  court  for  an  appeal;  which  was 
allowed. 

There  being  no  evidence  in  the  cause  whatever  which  tends  to 
sustain  the  charge  of  undue  influence,  there  being  no  hint  to  be 
found  anywhere  throughout  the  evidence  to  give  any  countenance 
whatever  to  such  a  cliarge,  it  is  unnecessary  to  say  more  on  that 
point  than  that  it  is  not  sustained. 

As  to  the  sanity  and  capacity  of  the  testatrix  when  the  will  was 
executed,  there  can  be  no  serious  question.  The  evidence  shows 
that  the  testatrix  was  sick  and  weak,  but  when  the  will  was  to  be 
witnessed,  the  executor  named  therein  and  two  witnesses  of  the 
highest  character  and  of  superior  intelligence,  gathered  together 
around  the  bedside  of  the  sick  woman,  with  her  nurse,  and  when 
the  will  was  read  to  her,  she  was  asked  if  she  understood  and 
approved  it,  and  she  bowed  her  head,  giving  such  assent  as  satisfied 
these  gentlemen.  Writing  her  name  in  a  recumbent  posture,  in  a 
somewhat  illegible  manner,  she  was  told  by  the  witnesses  that  she 
had  better  sign  again,  and  she  was  raised  up  in  bed,  and  a  pen 
given  her,  when  she  again  subscribed  her  name  in  a  perfectly  legi- 
ble manner,  the  will  being  laid  before  her  on  a  book.  All  the  wit- 
nesses to  the  ceremony  concur  in  the  assertion  that  she  was 
perfectly  conscious  of  all  that  she  was  doing,  and  that  no  contrary 
suspicion  entered  their  minds  either  then,  nor  has  it  since.  It 
cannot  be  doubted  that  she  was  possessed  at  the  time  of  a  conscious 
and  capable  mind. 

As  to  the  execution  of  the^^vill,  the  evidence  is,  that  upon  enter- 
ing her  room  on  the  day  of  the  execution  of  her  will,  Mr.  Stearns 
said  to  the  testatrix  that  these  gentlemen  had  come  to  witness  the 
will,  and  she  howed  her  head  in  assent.  The  will  was  then  read  to 
her  by  one  of  the  witnesses,  Rev.  Francis  M.  Burch,  in  a  clear  and 
audible  voice,  and  upon  being  asked  if  she  understood  it,  she  sig- 
nified her  assent  as  before.  She  then  signed  the  will  in  a  legible 
manner,  her  arm  being  held  to  steady  it,  but  the  pen  not  touched* 
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The  testatrix  was  then  laid  back  in  a  recumbent  postnre  as  before, 
and  the  witnesses  subscribed  the  will  at  a  table  in  the  little  room 
near  the  foot  of  the  bed,  in  the  presence  of  the  testatrix,  both 
being  present  together.  That  she  saw  them  cannot  be  doubted; 
she  was  lying  with  her  head  inclined  toward  the  witnesses,  and  the 
foot-board  to  the  bed  was  very  low.  And  the  evidence  is  that  the 
testatrix  could  not  have  done  otherwise  than  see  the  witnesses 
wh«n  they  subscribed  the  will;  the  room  was  only  twelve  feet 
square.  The  witnesses  say  that  they  were  not  looking  at  the  testa- 
trix when  in  the  act  of  subscribing  the  will  as  witnesses,  but  that 
unless  she  shut  her  eyes,  or  turned  her  head  away,  she  was  obliged 
to  see  them. 

There  is  no  evidence  that  the  testatrix  requested  the  witnesses  to 
subscribe  the  will  as  such,  but  Mr.  Stearns  said  when  he  came  in 
the  room,  that  these  gentlemen  had  come  to  witness  the  will,  and 
the  testatrix  bowed  her  head  in  assent.  She  did  not  speak,  but  it 
is  proved  that  she  could  speak,  and  did  speak  that  day  in  a  low, 
but  audible  voice — low  on  account  of  weakness  —  to  the  executor, 
Mr.  Franklin  Stearns,  on  the  morning  of  the  day,  about  ten  o'clock, 
and  Mr.  Steams  says  that  her  mind  was  bright  and  clear.  If,  then, 
she  understood  Mr.  Steams  to  say  that  these  gentlemen  had  come 
to  witness  the  will,  and  assented,  and  then  saw  them  subscribe  the 
will  as  witnesses,  was  any  other  request  necessary? 
•  Rev.  Mr.  Burch  says  that  Mr.  R.  L.  Brown,  a  subscribing  wit- 
ness, asked  the  testatrix,  after  the  will  was  read  by  Mr.  Burch, 
whether  she  understood  that  she  was  giving  all  her  property  to 
Mrs.  Jennie  Baldwin,  and  she  bowed  in  assent.  Mr.  Brown  does 
not  remember  asking  this  question,  but  thinks  he  did  not  say  that, 
but  has  an  indistinct  impression  that  he  said  something  to  her,  per- 
haps, "  Miss  Fanny,  do  you  know  this  is  your  will?  *'  Mr.  Brown 
says  that  Miss  Fanny  could  not  have  seen  the  will  when  it  was  sub- 
scribed by  the  witness,  but  she  could  see  the  table  on  which  it  was 
lying,  and  the  persons  of  the  subscribing  witnesses  who  were 
between  her  and  the  will;  and  that  he  thought  the  testatrix  under- 
stood perfectly  well  that  she  was  making  her  will  and  disposing  of 
her  property,  and  he  had  known  her  all  his  life. 

What  is  ^'  in  presence  of  the  testator''  has  been  often  the  subject 
of  judical  investigation  and  construction.  Actual  presence  is 
being  bodily  in  the  precise  spot  indicated.  Constructive  presence 
is  being  so  near  to,  or  in  such  relation  with  the  parties  actually  in 
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a  deeignafced  place  as  to  be  considered  in  law  as  being  in  the  place. 
He  who  is  incapable  of  giving  his  consent  to  an  act  is  not  to  be 
considered  present,  although  he  be  actnall j  in  the  place.  It  would 
seem  that  a  Innatic,  or  a  person  sleeping  when  the  act  was  done^ 
could  not  be  considered  present. 

Under  the  English  statute  of  frauds,  it  has  been  said  that  an 
actual  presence  is  not  indispensable,  but  that  when  there  was  a 
constructive  presence  it  was  sufficient;  as  when  the  testatrix  exe- 
cuted the  will  in  her  carriage  standing  before  the  office  of  her 
solicitor — the  witness  retired  into  the  office  to  attest  it  —  and  it 
being  proved  that  the  carriage  was  accidentally  put  back,  so  that 
she  was  in  a  position  to  see  the  witness,  sign  the  will  through  the 
window  of  the  office.     CoMon  v.  Dade,  1  Brown  G.  C.  98. 

Judge  Gabii  said,  in  Neil  v.  Neily  1  Leigh,  11:  ^'  Signing  in  the 
presence  of  the  testator  was  to  enable  him  to  see  that  the  persons 
lie  confided  in  were  those  who  attested,  and  to  prevent  a  false  paper 
being  imposed  upon  them.  The  phrase  employed  is  one  in  common 
use  —  In  presence  of  the  testator.  What  is  presence  ?  The  opposite 
of  absence.  It  may  be  said  of  every  attestation  that  it  was  either 
in  the  presence,  or  in  the  absence,  of  the  testator.  Presence  seems  to 
mean,  in  company  with;  within  the  view  of;  in  the  same  room  with. 
Thus,  if  you  ask  a  man,  ^Were  you  present  when  such  a  thing 
happened?'  He  will  answer,  ^  Yes,  I  was  in  the  same  room.'  If 
a  man  be  in  one  room,  and  the  transaction  take  place  in  another 
room  of  the  house,  it  would  certainly,  prima  facie,  be  considered 
out  of  his  presence.  In  all  the  cases  therefore  when  an  attestation 
out  of  the  room  of  the  testator  has  been  supported,  the  court  has 
extended  the  construction  to  take  in  the  cases  within  the  meaning, 
though  not  the  strict  words  of  the  statute.  This  the  courts  are  al- 
ways inclined  to  do;  and  on  no  subject  have  they  gone  farther  than 
in  support  of  the  last  wills  of  the  dead  when  the  objection  is  tech- 
nical, and  the  meaning  of  the  statute  has  been  substantially  com- 
plied with.  Thus,  in  Right  v.  Price,  1  Doug.  243,  Lord  Mans- 
field says:  'The  court  would  lean  in  support  of  a  fair  will,  and 
not  defeat  it  for  a  slip  in  form  when  the  meaning  had  been  com- 
plied with.' "  Judge  Green,  in  the  same  case  {Neil  v.  Neil)  said: 
**  Courts  of  justice  have  always,  and  very  properly,  leaned  strongly 
in  favor  of  the  validity  of  wills  fairly  made,  and  when  there  is  no 
imputation  of  fraud.  *  *  *  Where  the  testator  and  the  wit- 
nesses are  together  for  the  purpose  of  attesting  a  will,  and  so  their 
Vol..  LTX  —  85 
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attentioQ  specially  called  to  that  object;  if  they  be  ia  each  a  sitna- 
tion  that  the  testator  may^  if  he  pleases,  by  the  exertion  of  his  own 
volition  and  physical  powers,  without  materially  changing  his  po- 
sition with  reference  to  place,  and  without  the  assistance  of  others* 
see  the  witnesses  subscribe,  that  is  a  subscribing  in  his  presence. 
And  perhaps  the  cases  justify  us  in  saying  that  this  is  under  such 
circumstances,  a  presumption  or  conclusion  of  law  against  which 
no  eyidence  will  be  received/'  Judge  Coaltbb  said,  in  that  case, 
speaking  of  the  witnesses:  ''And  therefore  the  most  that  they  can 
be  required  to  prove  is  that  he  (the  testator)  was  so  present  to 
them,  and  tbey  to  him,  as  that  he  might,  and  therefore  probably 
did,  see  the  attestation."  Judge  Cabell  said  on  this  subject: 
''An  attestation  therefore  out  of  the  room  of  the  testator,  but 
proved  to  be  within  the  scope  of  his  vision,  becomes  good  as  being 
in  his  presence;  and  an  attestation  in  the  same  room,  but  proved 
to  be  out  of  the  scope  of  his  vision,  becomes  bad  as  not  being  in  his 
presence.  And  this  is,  as  I  take  it,  the  substance  of  all  the  author- 
ities." Judge  Bbooes  said:  "  It  is  admitted  that  it  need  not  be 
proved  that  the  testator  actually  saw  the  attestation  of  the  will,  if 
he  had  the  power  to  see  it;  and  that  he  may  dispense  with  this  por- 
tion of  his  controlling  influence,  and  turn  his  back  upon  the  wit- 
nesses when  they  attest  the  will.  *  *  *  The  statute  might 
have  required  that  the  testator  should  actually  see  the  witnesses 
subscribe  the  will,  but  this  would  have  rendered  it  impossible  for  a 
blind  man  to  make  a  will."  This  case  was  considered  and  decided 
by  a  full  bench,  and  all  the  judges  wrote  opinions;  and  while  they 
differed  in  the  result  of  the  case  (a  majority  being  of  opinion  to 
reverse  the  case,  and  reject  the  will)  they  all  concurred  in  the  fore- 
going views,  as  we  have  seen.  In  that  case  the  testator,  being  in- 
capable of  moving  himself,  was  placed  after  he  had  signed  the  will 
with  his  face  to  the  wall  and  his  back  to  the  witnesses  when  thej[ 
subscribed  the  will,  so  that  although  in  the  same  room  with  the 
witnesses,  he  did  not,  and  could  not  by  the  exercise  of  any  powei: 
which  he  possessed,  have  seen  the  witnesses  subscribe  the  will;  al' 
though  in  the  same  room  with  him,  they  were  not  within  the  scope 
of  his  vision,  and  he  had  no  power  to  bring  them  within  it.  In 
that  case  a  majority  of  the  judges  held  that  they  were  not  in  his 
presence. 

This  case  has  met  with  some  disapproval  from  some  of  the  judges 
of  this  court  in  subsequent  decisions,  but  has  been  followed,  and 
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18  relied  on  by  the  counsel  for  the  appellant  here  as  conclasiTe  of 
this  case.  Bat  each  case  is,  as  to  this  question^  dependent  upon 
its  own  circumstances.  In  this  case  the  witnesses  were  not  only  in 
the  same  room  but  within  the  line  of  Tision  of  a  conscious  and 
capable^  and  consenting  testatrix,  who  could,  and  who,  as  far  as 
this  evidence  goes,  did  see  the  attesting  witnesses  subscribing  the 
will  which  she  had  herself  just  heard  read  in  a  clear  and  distinct 
voice,  and  bad  then  signed  legibly  with  her  own  hand. 

Judge  MoKOUBRy  speaking  for  this  court  in  the  case  of  Nock  T. 
Nochy  10  Oratt.  119,  says  of  the  case  of  Neil  v.  Neil^  supra:  '*  Its 
effect  has  been  to  modify  in  this  State  the  general  rule  and  add 
thereto  this  proviso:  that  if  the  testator  be  physically  unable  to 
change  his  position,  the  witnesses  must  make  their  subscriptions 
within  the  range  of  his  vision."    And  then  remarks:  ^'  The  word 

*  room'  does  not  occur  in  the  statute,  nor  does  the  word  'sight.' 
'  Presence '  is  the  only  word  there  used,  and  when  it  exists,  sight  is 
unnecessary  and  the  statute  is  satisfied.  A  blind  man  can  make  a 
will,  which  of  course  he  could  not  do  if  sight  were  necessary.     * 

*  *  Proximity  and  consciousness  may  create  presence.  Will  they 
(the  witnesses)  be  considered  as  not  in  his  (the  testator's)  presence 
merely  because,  in  the  actual  position  which  he  happens  to  be,  he 
cannot  see  their  forearms  and  writing  hands,  and  the  paper  itself  ? 
The  statute  says  nothing  about  forearms  or  writing  hands,  or  seeing 
the  will  itself.  It  requires  the  witnesses  to  subscribe  their  names 
in  the  testator's  presence.  He  cannot,  in  the  nature  of  things,  see 
their  whole  persons  at  the  same  time.  They  are  in  his  presence, 
whether  their  faces  or  their  backs  are  toward  him.  And  if  being 
in  his  presence  they  subscribe  their  names,  the  statute  is  literally 
complied  with.  Theve  is  not  even  a  slip  of  form,  and  the  attesta- 
tion is  good.  If  he  does  not  choose  to  see  when  he  can  so  easily 
see  the  forearms  and  writing  hands,  and  paper  itself,  and  when  he 
sees  and  hears  that  the  attestation  is  going  on,  it  is  the  same  thing 
as  if  he  had  actually  seen  them."  Citing  the  case  of  Shires  v. 
Olascock,  2  Salk.  688;  Davy  v.  Smithy  3  Salk.  395;  and  also  Casson 
V.  Dade,  1  Bro.  G.  C,  supra. 

The  case  of  Oraham  v.  Oraknm,  10  Ired.  219,  relied  on  as 
authority  here,  cannot  be  so  considered.  In  that  case  the  witnesses 
were  out  of  the  presence  of  the  testator,  out  of  the  room,  and  the 
testator  could  not  see  them  where  he  laid  in  his  bed.  But  the 
contention  was  that  by  looking  around  the  door-post  he  might  have 
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seen  them.  Jadge  Buffik  held  that  the  Bubacribing  by  the  wit- 
nesses was  not  in  the  presence  of  the  testator,  and  it  was  quite 
clear,  I  think,  that  the  testator  knew  nothing  of  his  own  knowl- 
edge of  the  subscribing  by  the  witnesses,  and  he  oonld  not  haye  so 
known  of  it  in  the  situation  in  which  he  was  left. 

This  is  equally  true  of  the  cited  case  of  Robitison  v.  King,  6 
Oa.  539. 

The  case  of  Aiken  v.  Weckerly,  19  Mich.  482,  is  also  relied  on 
by  the  appellant,  but  an  examination  of  that  case  shows  that  it  was 
unanimously  held  that  ''  the  condition  and  position  of  the  testator, 
when  his  will  is  attested,  and  in  reference  to  the  act  of  signing  by 
the  witnesses,  and  their  locality  when  signing,  must  be  such  that 
he  has  knowledge  of  what  is  going  forward  and  is  mentally  observ- 
ant of  the  specific  act  ia  progress;  and  unless  he  is  blind,  the 
signing  by  the  witnesses  must  occur  when  the  testator,  as  he  is  cir- 
cumstanced, may  see  them  sign,  if  he  chooses  to  do  so." 

See  also  the  case  of  Cheatham  t.  Hatcher,  30  Gratt  56;  opinion 
of  Judge  Staples  and  the  authorities  he  cites. 

Upon  a  review  of  the  evidence  in  this  case  and  of  the  foregoing 
authorities,  it  is  clear,  we  think,  that  the  will  in  question  in  this 
case  was  duly  executed  in  accordance  with  the  statutes  of  this 
State.  And  upon  the  whole  case,  and  a  consideration  of  all  the 
questions  discussed  by  the  learned  counsel  here,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  of  the  Chancery  Court  of  Bich- 
mond  city  sustaining  the  validity  of  the  said  will,  and  the  same 
must  be  affirmed.  Decree  affirmed. 


Taedy  v.  Gbbasy. 

(81  Va.  668.) 

Oaf>enant — pertorud — reetraint  of  trade, 

Tolbert  owning  three  hundred  and  sixty-eight  acres  of  land  at  a  railway  jnno* 
tion,  sold  five  and  one-hclf  acres  thereof  to  Tardy,  with  exclasive  mercantile 
privileges  at,  in,  and  aroand  the  junction,  including  the  exclusive  right  to 
sell  goods,  wares  and  merchandise;  to  keep  houses  of  public  entertainment 
and  refreshment;  to  establish  and  erect  warehouses,  factories,  foundries  and 
shops  on  the  tract  of  three  hundred  and  sixty-eight  acres,  and  providing  thai 
the  said  covenants  should  apply  to  his  heirs  or  assigns,  who  might  be  de- 
prived of  these  privileges,  and  should  run  with  the  said  land  of  Tolbert  to 
whomsoever  it  might  be  devised  or  conveyed.  Subsequently,  Tolbert  conveyed 
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one  acre  to  Roach,  "  restrietiiig  liim  from  anj  mercantile  privilege,  the  same 
haring  been  conveyed  to  Tardj.*'  Roach  conveyed  the  same  with  general 
warranty  without  restriction  to  Creasy,  who  established  a  mercantile  busi- 
ness thereon.  On  a  bill  by  Tardy  to  enjoin  Creasy  from  selling  goods,  etc., 
on  said  acre,  hM  that,  (1)  These  covenants  are  personal,  binding  the  grantor; 
(2)  They  do  not  run  with  the  land;  (3)  They  are  in  general  restraint  of  trade 
and  void  as  against  public  policy.    (8m  noU^  p.  686. ) 


B 


ILL  for  injunction.     The  opinion  states  the  case.     The  bill 
was  dismissed  below. 


John  CHlmer  and  K  0.  Burku,  for  appellants. 

Oreen  (6  MiUer,  Oeorge  T,  Hiaon  and  W.  W,  Gordon,  for  appellees. 

Lact,  J.  The  case  is  as  follows:  Tolbert  conveyed  to  A.  H*. 
Tardy  five  and  one-half  acres  of  land^  at  the  janction  of  the  narrow 
gange  railroad  with  the  Washington  Oity,  Virginia  Midland  and 
Great  Western  railroad,  between  Galveston  and  Ward's  Springs, 
with  general  warranty.  The  said  Tolbert  being  seised  of  a  tract  of 
three  hundred  and  sixty-eight  acres  around  the  said  junction,  cove- 
nanted in  the  deed  with  said  Tardy,  that  he  was  to  have  the  exclu- 
sive mercantile  privilege,  and  all  rights  pertaining  thereto,  at,  in, 
and  around  said  junction,  and  agreed  to  forfeit  t500  for  any  breach 
thereof  by  him.  Subsequently,  in  1879,  Tolbert,  by  deed  reciting 
that  the  aforesaid  deed  did  not  fully  express  the  desire  and  intention 
of  the  said  parties,  and  declaring  an  intention  to  perfect  and  carry 
into  effect  said  intention,  conveyed  with  general  warranty  to  the  said 
Tardy,  '^  the  exclusive  right  to  sell  wares,  goods  and  merchandise; 
to  keep  houses  of  public  entertainment  or  refreshment;  to  establish 
and  erect  warehouses,  factories,  foundries  and  shops  on  said  tract 
of  five  and  one-half  acres,  or  on  any  lands  or  lots  subsequently  pur- 
chased by  said  Tardy,  or  that  may  hereafter  be  purchased,  or  on 
any  part  of  the  lands  now  owned  by  said  Tolbert  at  and  adjoining 
said  five  and  one-half  acre  tract,  which  said  lands  embrace,  by  esti- 
mate about  three  hundred  and  sixty-eight  acres  of  land,  and  is  that 
portion  of  the  lands  conveyed  to  him  by  E.  H.  Dillard  and  wife, 
which  he,  said  Tolbert,  has  not  hitherto  sold.  But  this  deed  shall 
not  authorize  said  Tardy,  or  his  assigns,  to  erect  any  house,  or  to 
carry  on  any  business  on  any  of  said  lands,  except  such  as  he  may 
have  or  inay  hereafter  purchase,  although  said  Tolbert,  his  heirs 
or  assigns,  are  hereby  deprived  of  the  privileges  hereinbefore  enume- 
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rated,  this  deed  ranning  with  the  lands  of  said  Tolbert  to  whomso- 
ever hereafter  devised  or  conveyed.  It  is  however  agreed  between 
said  parties,  that  the  said  Tardy  shall  have  right  to  convey  any  of 
the  privileges  herein  enumerated  on  any  of  his  lands  purchased,  or 
that  may  hereafter  be  purchased,  to  any  person;  and  said  Tardy  and 
Tolbert,  by  joint  deed,  both  agreeing  thereto,  convey  said  privileges 
on  the  balance  of  the  lands  of  said  Tolbert. 

'  Tardy  and  wife  conveyed  one-half  interest  in  their  purchase  to 
S.  C.  Tardy,  Jr. ;  Tolbert  and  wife  subsequently  conveyed  one  acre 
of  the  three  hundred  and  sixty-eight  acre  tract  to  Roach,  with  gen- 
eral warranty,  "  restricting  however  the  said  Roach  from  any  mer- 
cantile privileges,  the  same  having  been  heretofore  conveyed  to  A. 
n.  Tardy.'*  Roach  conveyed  by  deed,  with  general  warranty,  to 
the  appellee.  Creasy,  the  said  one-acre  parcel  of  land  bought  by 
him  without  restriction.  Creasy  established  a  mercantile  business 
on  the  land  bought  of  Roach,  having  formed  a  copartnership  with 
T.  C,  Creasy,  under  the  name  and  style  of  T.  C.  Creasy  &  Co.  A. 
H.  Tardy  and  S.  C.  Tardy,  Jr.,  filed  their  bill  in  the  Circuit  Court 
of  Pittsylvania  county,  having  for  its  object  to  restrain  and  enjoin 
T.  C.  Creasy  &  Co.  from  selling  goods,  wares  and  merchandise  on 
said  parcel  of  one  acre  oft  land,  or  from  otherwise  trespassing  on 
the  alleged  rights  of  A.  H.  and  S.  C.  Tardy. 

On  the  hearing  this  bill  was  demurred  to  by  Creasy  A  Co.,  "  1. 
Because  said  bill  is  without  equity  on  its  face,  and  is  not  sufficient 
in  law.  2.  Because  S.  C.  Tardy,  Jr.,  was  improperly  joined  as  a 
co-complainant.     3.  Because  Tolbert  was  not  made  a  party. ** 

The  Circuit  Court  of  Pittsylvania  sustained  the  demurrer  and 
dismissed  the  bill  with  costs,  and  the  case  is  here  upon  appeal  from 
that  decree.  The  Circuit  Court  held  that  the  undertakings  of  Tol- 
bert in  his  said  deeds  were  personal  covenants  merely,  not  extend- 
ing to  Creasy  &  Co.,  by  which  they  were  not  bound;  that  the  said 
covenants  did  not  run  with  the  land,  but  were  collateral,  and 
imposed  no  burden  upon  the  said  land  annexed  thereto  as  an  ease- 
ment or  servitude. 

The  appellants  contend  that  the  covenants  in  the  Tolbert  deeds 
affixed  an  easement  to  the  lands  of  Tolbert  unsold,  and  the  said 
covenants  being  attached  to  the  said  lands  adhered  to  them  in  the 
hands  of  all  holders  forever,  running  therewith,  parcel  of  the  same, 
an  interest  in  the  land,  passing  with  the  land  to  which  it  id  annexed 
to  the  assignees  thereof. 
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We  may  define  an  easement  to  be  '^  a  privilege  without  profit, 
which  the  owner  of  one  tenement  has  a  right  to  enjoy  in  respect  of 
that  tenement  in  or  over  the  tenement  of  another  person,  by  reason 
whereof  the  latter  is  obliged  to  suffer,  or  refrain  from  doing  some- 
thing on  his  own  tenement  for  the  advantage  of  the  former." 
Stevenson  v.  WaUace,  27  Oratt  87;  Goddard  Easements,  2. 

It  has  been  defined  to  be  '^  a  right  which  one  proprietor  has  ^o 
some  profit,  benefit  or  beneficial  use,  out  of,  in,  or  over  the  estate 
of  another."  Ritger  v.  Parker ^  8  Cush.  147.  '*A  charge  or  bur- 
den upon  one  estate,  the  servient,  for  the  benefit  of  another,  the 
dominant."  Marieon  v.  Marquardt,  24  Iowa,  35.  "A  liberty, 
privilege,  or  advantage  which  one  may  have  in  the  lands  of  another 
without  profit^  Big  Mountain  Improvement  Co.'s  Appeal,  5« 
Penn.  St.  361. 

An  easement  is  a  right  which  is  appurtenant  to  the  dominant 
tenement,  and  imposed  upon  the  servient  tenement;  and  it  is 
important  to  mark  that  it  is  not  imposed  upon  the  person  of  the 
servient  owner;  therefore  an  obliga-ion  upon  him  to  do  something 
for  the  benefit  of  the  dominant  tenement  is  not  an  easement. 
Then  an  easement  which  a  land-owner  may  lawfully  acquire,  and 
which  may  be  affixed  to  the  land  as  a  burden  upon  the  servient  and 
for  the  benefit  of  the  dominant  tenement,  such  as  the  well-known 
easements,  a  right  to  light,  or  a  right  of  way,  a  right  to  support 
for  land  and  buildings,  rights  relating  to  the  flow  of  water,  rights 
relating  to  purity  of  water,  rights  relating  to  the  taking  of  water 
for  use.  Besides  such  well-known  easements,  attempts  have  been 
made  to  establish  other  easements,  which  the  law  does  not  recog- 
nize, and  to  annex  them  to  land;  but  the  law  will  not  permit  a 
land-owner  to  create  easements  of  every  novel  character  and  attach 
them  to  the  soil. 

But  there  are  many  other  easements  which  have  been  recognized, 
and  some  of  them  have  been  of  a  noTcl  kind.  And  although  some 
novel  right  has  been  granted  by  a  land-owner  to  another  person 
which  may  be  valid  and  binding  upon  him  personally,  so  long  as 
he  continues  owner  of  the  qu€^i  servient  tenement,  so  that  on  dis- 
turbance he  may  be  sued  for  breach  of  covenant,  yet  if  such  right 
be  of  such  kind  that  the  law  does  not  recognize  as  capable  of  being 
annexed  to  the  soil,  that  right,  good  against  the  covenantor,  is  void 
as  against  other  persons  than  the  grantor,  and  will  not  entitle  the 
grantee  to  sue  for  the  benefit  in  his  own  name,  on  the  one  hand. 
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nor  annex  to  lii8  premises  the  burden  on  the  other.  As  has  been 
said^  '-a  new  species  of  incorporeal  hereditament  cannot  be  created 
at  the  will  and  pleasure  of  an  individual  owner  of  an  estate;  he 
must  be  contented  to  take  the  sort  of  estate^  and  the  right  to  dis- 
pose of  it,  OS  he  finds  the  law  settled  by  decisions  or  controlled  by 
act  of  parliament."  Pollock,  G.  B.,  in  Hill  y.  Tapper,  2  Hurl. 
&  Colt  121. 

This  rule  is  well  stated  in  a  noted  English  case.  After  speaking 
of  the  certain  known  incidents  to  property  and  its  enjoyment,  and 
the  burdens  wherewith  it  may  be  affected  or  rights  which  may  be 
created  and  enjoyed  over  it  by  parties  other  than  the  owner,  the 
chancellor  said:  ''All  these  kinds  of  property  however  all  these 
holdings,  are  well  known  to  the  law  and  familiarly  dealt  with  by 
its  principles;  but  it  must  not  therefore  be  supposed  that  incidents 
of  a  novel  kind  can  be  devised  and  attached  to  property  at  the 
fancy  or  caprice  of  any  owner.  It  is  clearly  inconvenient,  both  to 
the  science  of  the  law  and  to  the  public  weal,  that  such  a  latitude 
should  bo  given.  There  can  be  no  harm  in  allowing  the  fullest 
latitude  to  men  in  binding  themselves  and  their  representatives — 
that  is,  their  assets,  real  and  personal — to  answer  in  damages  for 
breach  of  their  obligations.  This  tends  to  no  mischief,  and  is  a 
reasonable  liberty  to  bestow;  but  great  detriment  would  arise,  and 
much  confusion  of  rights,  if  parties  were  allowed  to  invent  new 
modes  of  holding  and  enjoying  real  property,  and  to  impress  upon 
their  lands  and  tenements  a  peculiar  character  which  should  follow 
them  into  all  hands,  however  remote."  KeppM  v.  Bailey y  2  Mylne 
&  Keen,  535. 

In  this  case  certain  persons  had  formed  themselves  into  a  com- 
pany for  the  establishment  of  a  railroad,  called  the  Trevie.  The 
Keppells,  who  held  the  Beaufort  Iron  Works  under  a  long  lease, 
had  covenanted  with  the  proprietors  of  the  railroad  and  their 
assigns,  that  the  Keppells,  their  executors,  administrators  and 
assigns,  would  procure  all  the  limestone  wanted  for  the  iron  works 
from  the  Trevie  quarry,  and  carry  it  along  the  railroad,  paying  a 
certain  toll.  The  Keppells  assigned  their  lease  of  the  iron  works  to 
the  defendants,  who  began  to  construct  a  railroad  to  other  lime 
quarries,  situated  eastward  of  the  Trevie  quarry;  and  on  a  bill  for 
an  injunction  to  restrain  them  from  using  that  or  any  other  new  road, 
it  was,  among  other  points,  objected  to  the  covenant  that  it  was  void 
as  tending  to  create  a  perpetuity,  as  a  restraint  of  trade,  and  that  it 
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was  not  such  a  covenant  as  would  run  with  the  lands,  so  as  to  bind 
the  defendants  as  assignees  of  the  iron  works. 

The  objection  that  it  tended  to  create  a  perpetuity  was  oyerruled. 
The  objection  that  it  was  in  restraint  of  trade  was  oyerraled;  the 
coTenant  in  that  case  being  considered  not  in  general  restraint  of 
trade^  but  only  in  partial  restraint  of  trade  and  not  void. 

In  regard  to  the  main  question,  whether  the  covenant  was  capa- 
ble of  running  with  the  Beaufort  Iron  Works,  so  as  to  bind  the  de- 
fendants as  assignees  thereof,  the  lord  chancellor  held  that  it  was 
not,  and  after  using  the  language  cited  above,  remarked  further: 
*'That  every  close,  every  messuage,  might  thus  bo  held  in  a  differ- 
ent fashion,  and  it  would  be  hai*dly  possible  to  know  what  rights 
the  acquisition  of  any  parcel  conferred,  or  what  obligations  it  im- 
posed. The  right  of  way  or  of  common  is  of  a  public  as  well  as  of 
a  simple  character,  and  no  one  who  sees  the  premises  can  be  igno- 
rant of  what  all  the  vicinage  knows.  But  if  one  man  may  bind  his 
messuage  and  land^  to  take  lime  from  a  particular  kiln,  another 
may  bind  his  to  take  coals  from  a  certain  pit,  while  a  third  may  load 
his  with  obligations  to  employ  one  blacksmith^s  forge,  or  the  mem- 
bers of  one  corporate  body,  in  various  operations  on  the  premises, 
besides  many  other  restraints  as  infinite  in  variety  as  the  imagina- 
tion can  conceive."  Ackroyd  v.  Smith,  10  C.  B.  164;  Hill  v.  Tup- 
per,  supra  ;  Duke  of  Bedford  v.  Trustees  of  the  British  Museum,  2 
Mylne  &  Keen,  562;  Randall  v.  Bigby,  4  M.  &  W.  130;  Spencer^s 
case,  25  Eliz.  Pasch.;  5  Coke,  IG;  1  Smith  Lead.  Cas.  137,  notes  and 
cases  cited  by  Hare  &  Wallace. 

In  the  case  of  Taylor  v.  Owen,  decided  by  the  Supreme  Court  of 
Indiana  in  1830  (2  Blackf.  301;  8.  c,  20  Am.  Dec.  115)  which 
was  a  case  similar  to  this,  Blackford,  J.,  in  delivering  the  opinion 
of  the  court,  said:  ''The  idea  of  the  complainant,  that  the  cove- 
nant in  question  was  a  conveyance  to  him  of  the  exclusive  right 
of  vending  merchandise  in  New  Harmony  cannot  be  sustained. 
Such  a  right  of  the  proprietor  of  real  estate  to  carry  on  ti*ade 
upon  his  premises  cannot  be  made  the  subject  of  a  separate 
conveyance,  so  as  to  prevent  the  subsequent  holder  of  the  prop- 
erty, without  his  own  agreement,  from  pursuing  his  lawful  busi- 
ness there.  This  agreement  between  Owen  and  Taylor  is  entirely 
of  a  personal  nature.  It  neither  runs  with  the  land  of  the 
covenantor,  nor  does  it  create  any  lien  thereon,  either  legal  or 

equitable.     Had  the  fee  simple  of  the  premises  occupied  by  Moffat 
Vol.  LIX  —  86 


682  VIRGINIA, 


Tardy  v.  Creasy. 


been  sold  or  conyeyed  to  him  by  Owen,  it  seems  to  us  very  clear, 
that  the  parchaser's  title  conld  not  have  been  affected,  nor  his  rights 
arising  from  ownership  diminished  by  the  collateral  agreement  al- 
luded to.  A  lessee  for  years  stands  in  the  same  situation  in  this 
respect  as  a  Tendee.  A  bona  fide  yendee  or  lessee  of  real  property, 
for  a  valuable  consideration,  has  nothing  to  do  with  these  personal 
contracts.  Whilst  Owen  had  the  rightful  possession  of  the  whole 
town,  he  had  of  course  a  right  to  a  monopoly  of  the  business.  This 
monopoly  he  had  it  in  his  power  to  permit  the  complainant  to  enjoy 
by  not  selling  any  of  the  property  to  any  other  person,  or  leasing  any 
of  it  without  inserting  in  the  leases  the  necessary  restrictions.  If  the 
covenant  between  Owen  and  Taylor  respecting  the  exclusive  right, 
referred  to,  be  valid,  as  to  which  we  give  no  opinion,  Taylor's  remedy 
is  by  a  suit  at  law  against  Owen  for  a  breach  of  the  contract.'^ 

In  the  case  of  Brewer  v.  Marshall,  decided  in  the  Court  of  Chan- 
cery of  New  Jersey  in  1867  (18  N.  J.  !Bq.  337),  Zabriskib,  chan- 
cellor, after  reviewing  Spencer^s  case,  supra  (5  Coke,  16),  said:  ''  In 
this  case  the  covenant,  though  not  to  be  performed  on  the  twelve- 
acre  lot,  is  yet  alleged  to  be  touching  or  concerning  it,  and  there- 
fore may  be  held  to  pass  to  the  assignee  of  the  lot.  It  is  true  that 
selling  marl  from  the  rest  of  the  Swope  farm  would  not  affect  the 
twelve-acre  lot  or  its  use  or  enjoyment,  but  it  might  affect  the 
market  value  of  the  marl  dug  from  it."  And  the  covenant  not  to 
sell  marl  from  the  tract  of  land,  or  not  to  carry  on  any  specific 
business  upon  it,  was  held  not  to  create  an  easement  or  impose  a 
servitude,  but  to  be  only  a  personal  covenant.  Citing  Mayor  of 
Congleton  Y.Pattison,  10  East,  130;  Kepper  v.  Bailey ,  supra;  Hurd 
y.  Curtis,  19  Pick.;  Brewster  v.  Kidgtl,  12  Mod.  166;  Bally  v. 
Wells,  3  Wils.  29;  Plymouth  v.  Carver,  16  Pick.  183,  and  remark- 
ing: ''The  exclusive  right  of  carrying  on  a  trade  upon  one  lot  is 
not  an  easement;  and  although  a  covenant  not  to  carry  on  such 
trade  upon  his  adjoining  property  may  bind  the  covenantor,  he 
cannot  make  it  a  servitude  upon  that  property,  so  as  to  burden  it 
in  the  hands  of  purchasers." 

On  appeal  to  the  Court  of  Errors  and  Appeals,  the  chief  justice 
delivered  the  opinion  of  the  court  affirming  the  decision  of  the 
chancellor  in  18G8,  19  N.  J.  540;  he  said:  ''  I  quite  agree  that  the 
covenant  under  consideration  neither  runs  with  the  land,  nor  is  it, 
in  effect,  the  grant  of  an  easement."  See  the  opinion  of  Beaslby, 
G.  J.,  and  cases  cited  therein. 
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The  covenants^  by  Tolbert,  in  his  deeds  to  Tardy,  which  have 
already  been  recited  in  full,  amount  to  a  contract  on  the  part  of 
Tolbert  that  he  will  abstain  from  all  sorts  of  business  on  the  land 
owned  by  him,  of  three  hundred  and  sixty-eight  acres,  in  and  around 
the  junction,  including  the  right  to  sell  wares,  goods  and  merchan- 
dise; to  keep  houses  of  public  entertainment  and  refreshment;  and 
to  establish  and  erect  warehouses,  factories,  foundries,  and  shops; 
and  that  the  same  should  apply  to  his  heirs  and  assigns,  who  should 
be  deprived  of  these  privileges,  and  should  run  with  the  lands  of  the 
said  Tolbert  to  whomsoever  hereafter  devised  or  conveyed. 

These  covenants  cannot  be  said  to  be  in  partial  restraint  of  trade 
only,  and  therefore  not  void,  for  while  they  apply  to  a  particular 
parcel  of  land,  they  apply  to  all  business  which  could  be  carried  on. 
It  would  be  difficult  to  devise  any  trade  which  would  not  come 
within  the  terms  employed  —  sell  goods,  etc.,  warehouses,  factories, 
foundries  and  shops.  They  constitute  a  general  restraint  of  trade, 
and  cannot  be  enforced  by  the  couH  as  annexed  to  the  land;  they 
are  not  for  a  term,  but  for  ever,  attempting  to  bind  heirs  and 
assignees;  if  enforced  they  establish  forever  a  novel  holding  of  these 
lands.  Tolbert  had  the  right  to  make  this  contract  for  himself, 
and  for  his  land  so  long  as  he  held  it;  indeed,  he  had  the  right  to 
bind  his  estate,  real  and  personal,  to  these  covenants,  i^o  long  as  he 
held  it;  but  passing  out  of  his  hands  to  a  purchaser  can  he  annex 
these  covenants  to  the  land  forever  in  the  hands  of  all  future 
holders?    We  think  not. 

These  covenants  are  in  general  restraint  of  trade,  and  are  void 
as  such,  so  far  as  they  affect  the  land  in  the  appellee's  hands,  who 
is  the  vendee  of  Roach,  who  was  the  vendee  of  Tolbert.  They 
cannot  be  held  to  be  easements,  as  abundantly  appears  from  what 
has  gone  before.  They  are  not  covenants  which  can  be  held  to  be 
of  such  a  nature  as  to  impress  themselves  on  the  land  burthened, 
for  the  benefit  of  some  other  property;  they  are  covenants  collateral 
to  the  land  merely — personal  covenants  which  cannot  be  annexed 
to  the  land.  And  this  case  must  be  distinguished  from  the  cases 
of  Tulk  V.  Moxhay,  2  Phila.  774;  Whatman  v.  Gibson,  9  Sim.  196; 
Schreiher  v.  Oreed,  10  Sim.  35;  Woodruff  v,  Tlie  Water  Power 
Company,  2  Stockt.  505.  They  do  not  constitute  an  interest  in 
the  thing  granted,  nor  do  they  attach  an  equity  to  the  property. 

The  cases  of  UiU  v.  Miller,  3  Paige,  254;  Waiertown  v.  Uorden, 
4  Paige,  510;  Barrow  v.  Richard,  8  Paige,  350,  relied  on  here,  are 
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where  the  covenant  created  an  easement  either  by  resenration  in  the 
land  granted,  or  by  grant  in  other  lands  of  the  grantor. 

The  right  to  light  and  air  without  obstruction  from  baildings  on 
the  adjoining  lands  is  a  well-known  species  of  easement;  and  the 
right  to  enjoy  the  pure  air  without  being  laden  with  odors  or  dnst^ 
or  disturbed  by  disagreeable  sounds,  is  of  a  like  nature.  They  are 
easements  that  may  be  attached  to  one*parcel  of  land,  and  the  bur- 
den of  not  erecting  any  thing  that  would  disturb  such  enjoyment 
is  a  servitude  that  may  be  impressed  upon  another.  But  the  exclu- 
siye  right  of  carrying  on  a  trade  upon  any  lot  is  not  an  easement; 
and  although  a  covenant  not  to  carry  on  such  trade  upon  his  ad- 
joining property  may  bind  the  covenantor,  he  cannot  make  it  a 
servitude  upon  that  property  so  as  to  burden  it  in  the  hands  of 
purchasers.  For  a  review  and  limitation  of  Tulk  v.  Mbxhay,  supra; 
Morland  v.  Cook,  L.  R.,  6  Eq.  252;  Holmes  v.  Buckley,  1  Eq.  Cas. 
Abr.  27;  Cooke  v.  ChilcoU,  3  Ch.  Div.  694;  see  the  recent  case  of 
Austerberry  v.  Corporation  of  Oldham  (1885),  29  Ch.  Div.  750. 

The  case  of  Stines  v.  Dorman,  25  Ohio  St.  583,  is  not  in  con- 
flict with  the  foregoing  views,  but  proceeds  upon  different  circum- 
stances. That  White,  J.,  says,  was  not  a  contract  in  general  re- 
straint of  trade,  but  it  is  limited  in  its  application  to  a  particular 
species  of  property,  and  forbids  its  use  to  a  particular  business. 
That  case,  I  think,  proceeds  from  its  own  circumstances,  and  the 
decision  is  based  solely  thereon;  the  court  waived  the  main  question, 
''  whether  the  stipulation  contained  in  the  deed  in  question  is  to  be 
regarded  technically,  as  a  covenant  running  with  the  land."  It 
can  be  regarded  only  as  authority  between  the  parties  thereto,  and 
is  authority  for  that  case  only.  It  is  not  claimed  that  there  is  any 
legal  remedy  by  which  these  covenants  can  be  annexed  to  the  land. 
If  equity  will  enforce  them,  then  there  are  perhaps  no  cases  where 
it  would  be  denied,  and  the  owner  of  land  may  impress  upon  land 
any  notion  his  caprice  may  suggest.  And  as  has  been  observed  by 
a  learned  judge,  equity  would  see  to  it  that  the  land  shall  retain 
such  impress  in  the  hands  of  every  subsequent  holder.  And  if  a 
vendor  covenants  with  a  vendee  that  h^  will  never,  nor  shall  his 
assigns  ever,  raise  grain,  nor  permit  a  dwelling-house  to  be  put 
thereon,  it  is  clear,  says  that  judge,  that  at  law  such  covenants  as 
this  will  not  become  parcel  of  the  land  so  as  to  fetter  it  in  its  devo- 
lutions. The  remedy  for  their  breach,  if  intrinsically  legal,  is  by 
suit  against  the  original  covenantor.     If  an  agreement  that  marl 
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shall  nofc  be  sold  upon  a  particalar  tract  of  land  will  pass  as  a  bur- 
den upon  such  land  in  equity,  it  will  be  di£Scult  to  hold  that  in  the 
examples  just  put  the  same  result  is  not  to  obtain. 

Thus  incidents  can  be  annexed  to  land  as  multiform  and  as  in- 
numerable as  human  caprice.  The  inconvenience  of  giving  such 
latitude  to  the  power  of  the  owner  of  lands  is  forcibly  put  by 
Lord  Brougham  in  Keppell  y.  Bailey y  whose  judgment  in  that  case 
has  been  cited  with  approbation,  and  followed  in  many  recent  cases. 

Although  any  burden  of  a  new  species  which  the  owner  thinks 
proper  to  impose  on  his  land,  is  not  an  easement  which  can  be  made 
appurtenant  to  land,  yet  such  an  obligation  is  perfectly  valid  as  be- 
tween the  grantor  and  grantee  of  the  right;  and  if  the  grantee  is 
disturbed  in  his  enjoyment  by  the  grantor,  the  law  will  afford  him 
ample  remedy  by  action  on  covenant  for  the  injury;  and  in  the 
event  of  his  being  disturbed  by  a  stranger,  he  may  sue  for  such 
disturbance  in  the  name  of  the  grantor.  The  covenant  in  that 
case  failed  to  run  with  the  land,  because  the  rights  and  restrictions 
which  it  imposed  on  the  one  hand,  or  conferred  on  the  other,  went 
beyond  the  limits  of  any  estate  or  in^rest  in  land  known  to  the 
law,  or  which  it  will  permit  to  be  invested  with  the  capacity  of  as- 
signment or  transfer;  and  sound  policy  will  not  permit  an  end  to  be 
obtained  by  a  covenant  which  cannot  be  directly  affected  by  grant. 
Covenants  should  have  as  wide  range  as  grants;  they  should  not  be 
allowed  to  go  further,  or  subject  land  to  restrictions  —  to  diminish 
its  utility  to  the  owners  and  to  the  community  at  large. 

We  think  the  covenants  upon  which  this  case  rests  are  collateral 
merely — purely  personal  —  not  touching  the  land;  that  they  are 
void  as  in  general  restraint  of  trade,  and  are  against  public  policy 
and  not  such  as  the  law  will  recognize  or  enforce,  and  which  are 
incapable  of  being  annexed  to  the  land.  The  appellee  holds  title 
to  the  land  in  question  by  deed  without  restriction,  and  he  cannot 
be  affected  by  the  merely  personal  covenants  between  Tolbert  and 
Greasy.  The  other  grounds  of  demurrer  are  not  necessary  to  be 
noticed;  they  are  included  within  the  foregoing. 

We  are  of  opinion  that  the  demurrer  to  the  bill  was  properly 
sustained  by  the  Circuit  Court,  and  that  there  is  no  error  in  the 
decree  appealed  from,  and  the  same  must  be  affirmed. 

Decree  affirmed. 

BiCHARDSON  and  Hinton',  JJ.,  concurred;  Lewis,  P.,  and 
Fauktlbroy,  J.,  dissented.- 
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Note  bt  thk  Reporter. —  Lewis,  P.,  dissenting,  said:  **  The  case  in  2 
Blackf.,  cited  in  the  opinion,  was  decided  before,  and  is  in  harmony  with  the 
decision  in  KeppeU  v.  BaUejf,  and  the  New  Jersey  case,  also  mach  relied  on, 
follows  that  decision.  Bat  the  case  of  KeppeU  v.  BaiUey  is  no  longer  regarded 
as  authority  even  in  England,  at  least  so  far  as  it  relates  to  the  effect  of  notice 
of  a  covenant  like  the  one  in  question.  Sach  is  the  language  of  Frt,  J.,  in 
the  recent  case  of  Luker  v.  Dennis,  7  Ch.  Div.,  and  see  also  DeMattoB  y  Qih* 
•tw,  4  De  G.  &  J.  232;  Catt  v.  TourU,  L.  R.,  4  Chy.  674. 

"  I  think  the  case  is  analogous  in  principle  to  HiU  v.  MUler,  8  Paige,  254, 
decided  by  Chancellor  Walworth,  and  to  SHnes  v.  Dorman,  25  Ohio  St.  580, 
decided  in  1874.  In  other  words,  the  covenant  with  the  appellant  ought,  in 
my  opinion,  to  be  construed  in  equity  as  creating  an  easement  on  the  unconveyed 
land  and  appurtenant  to  the  land  conveyed.  See  notes  to  Spencer* 9  case,  1  Smith 
Lead.  Cas.  145  et  seq.  (8th  Am.  ed.);  Ooddard  on  Easements,  2;  SUvenean  v. 
Wallace,  27  Oratt.  87. 

"In  Kerr  on  Injunctions,  580,  it  is  said:  *The  Jurisdiction  of  courts  of 
equity  over  contracts  and  covenants  is  not  confined  to  cases  where  an  action 
at  law  can  be  maintained,  but  extends  to  cases  where  an  action  at  law  is  not 
maintainable.  It  is  in  many  cases  a  matter  of  much  doubt  whether  a  cove- 
nant with  respect  to  the  use  and  occupation  of  land  runs  with  the  land,  so  as 
to  bind  at  law  an  assignee,  although  assigns  be  expressly  named  in  the  cove- 
nant; but  covenants  controlling  the  enjoyment  of  land,  though  not  binding  at 
law,  will  be  enforced  in  equity,  provided  the  person  into  whose  hands  the 
land  passes  has  taken  it  with  notice  of  the  covenants.  *  The  question, '  said 
Lord  COTTENHAM,  '  is  not  whether  the  covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted  to  use  the  land  In  a  manner  inconsistent 
with  the  contract  entered  into  by  his  vendor,  and  with  notice  of  which  he 
purchased.'  And  on  the  next  page  the  author  says:  '  A  contrary  doctrine  was 
l^d  down  by  Lord  BROUonxic  in  KeppeU  v.  BaUey,  2  M.  &  K.  517,  but  that 
case  can  be  no  longer  considered  as  an  authority.'  See  also  Sugden  Vendors, 
801,  808. 

**  I  do  not  think  the  covenant  is  illegal  on  the  ground  that  it  is  in  restraint 
of  trade.  The  restraint  is  not  general,  but  relates  to  certain  enumerated  privi- 
leges  on  a  particular  parcel  of  land,  and  is,  in  my  opinion,  reasonable.  I  do 
not  think  the  rights  of  owners  of  property  to  deal  with  it  as  was  done  in  the 
present  case  ought  to  be  fettered  and  restricted  as  is  done  by  the  judgment  in 
this  case.  Without  however  entering  into  any  discussion  of  the  question,  I 
content  myself  with  simply  referring  to  Oregon  Steam  NavigaHon  Co.  v.  Win- 
eor,  20  Wall.  64;  CouteU  v.  Springe  Co.,  100  U.  S.  57;  SUneev^  Dorman,  eupra, 
and  the  notes  to  MttcheU  v.  Reynolde,  1  Smith  Lead.  Cas.  756,  where  the  cases 
are  collected." 

See  Oilmer  v.  Montgomery,  etc,,  R.  Co.,  79  Ala.  560;  b.  c,  58  Am.  Rep.  628. 

In  MandeviUe  v.  Harman,  42  N.  J.  Eq.  (15  Stew.)  185,  it  was  agreed 
between  A.  and  B.,  physicians,  at  Newark,  that  the  former  should  serve  the 
latter  in  his  professional  business,  for  a  specified  period,  less  than  two  years, 
at  a  fixed  monthly  compensation,  and  a  contingent  compensation  in  addition, 
and  that  A.  should  never  engage  in  the  practice  of  medicine  or  surgery  at 
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Newark.     HM,  that  the  latter  agreement  was  unreasonable  and  void.    See 
Timmerman  y.  Dever,  52  Mich.  84;   s.  c,  50  Am.  Rep.  240;   Wilejf  ▼.  Baum- 
gardner,  97  Ind.  66;  s.  c,  49  Am.  Rep.  427;  SmaUep  ▼.  Oreene,  52  Iowa,  241» 
B.  c,  85  Am.  Rep.  267;   Cook  y.  Johnson,  47  Conn.  175;   s.  c,  86  Am.  Rep.  64. 
Van  Fleet,  V.  C,  said:     *'  The  covenant  under  consideration  is  a  contract  in 
restraint  of  trade.     Such  is  the  designation  uniyersallj  applied  to  such  engage- 
ments.    And  no  principle  of  law  is  more  generally  recognized  than  that  a  con- 
tract which  precludes  a  person  from  the  right  to  employ  his  talents,  his  Indus 
try,  or  his  capital,  in  any  useful  undertaking,  is  void.     Whether  the  restraint, 
be  general  or  partial,  Mr.  Justice  Bronson  says  the  law  starts  out  with  the  pre 
sumption  that  a  contract  in  restraint  of  trade  is  void;   and  it  is  only  by  show 
ing  that  the  contract  is  good  that  this  presumption  will  be  rebutted.     The  rul*^ 
is  not  that  a  limited  restraint  is  good,  but  that  it  may  be  good.     It  is  valifl 
when  the  restraint  is  reasonable;   and  the  restraint  is  reasonable  when  U 
imposes  no  shackle  upon  the  one  party  which  is  not  beneficial  to  the  other 
Hou  V.  Sadffbeer,  21  Wend.  168. 

"The  authorities  are  uniform  that  such  contracts  are  valid  when  the 
restraint  they  impose  is  reasonable,  and  the  test  to  be  applied,  in  determining 
whether  the  restraint  is  reasonable  or  not,  prescribed  by  Chief  Justice  Tindal, 
in  Homer  v.  Orenes,  7  Bing.  735,  and  uniformly  adopted  in  subsequent  cases, 
is  this:  To  consider  whether  the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interest  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interest  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  can  be  of  no  benefit  to  either; 
it  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreas- 
onable and  void,  on  the  ground  of  public  policy,  as  being  injurious  to  the 
interests  of  the  public.  The  rule,  as  just  stated,  is  the  law  of  this  State. 
Chief  Justice  Bbaslet,  in  pronouncing  the  judgment  of  the  Court  of  Errors 
and  Appeals,  in  Bretoer  v.  MarshaU,  19  N.  J.  Eq.  547,  said:  'And  so  far  has 
this  principle  (that  contracts  in  restraint  of  trade  are  void)  been  carried,  that 
even  in  cases  in  which  the  restraint  sought  to  be  imposed  is  only  partial,  it  has 
been  repeatedly  held  that  such  agreement  will  be  void,  unless  it  be  reasonable, 
and  that  no  such  agreement  can  be  reasonable  in  which  the  restraint  imposed 
on  the  one  party  is  larger  than  is  necessary  for  the  protection  of  the  other.' 
This  is  the  rule  by  which  the  validity  of  the  covenant  on  which  the  complain- 
ant relies  must  be  tried. 

*'  The  fault  imputed  to  the  covenant  is  that  the  restriction  which  it  imposes 
is  to  endure  for  an  unreasonable  period  of  time  —  for  a  much  longer  period 
than  will  be  necessary  for  the  protection  of  the  complainant.  It  interdicts  the 
defendant,  it  will  be  observed,  from  practicing  medicine  or  surgery  in  the  city 
of  Newark  at  any  time  hereafter.  The  restraint  covers  the  whole  period  of 
the  defendant's  life;  and  if  an  injunction  is  awarded  enforcing  the  covenant 
-according  to  its  terms,  the  defendant  can  never,  at  any  time  hereafter,  practice 
his  profession  in  the  city  of  Newark,  though  the  complainant  may  the  next 
year,  or  even  the  next  month,  after  the  injunction  issues,  lose  his  life  or 
his  reason,  or  remove  to  another  field  of  practice.  Under  such  circum- 
stances the  injunction  would  give  no  protection  to  the  complainant;  he  would 
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need  nono,  aad  the  onlj  purpose  the  injanetion  oould  serve  would  be  to  cause- 
iesslj  oppress  the  defendant.  The  Court  of  King^s  Bench,  in  HUeheock  v. 
Ooiker,  0  Ad.  &  El.  488,  held  a  similar  contract  void.  The  defendant  there  had 
entered  the  service  of  the  plaintiff,  who  was  a  druggist  carrying  on  his  busi- 
ness in  the  town  of  Taunton,  as  the  plaintiff's  assistant,  under  a  written  con- 
tract whereby  he  agreed,  in  consideration  of  the  salary  to  be  paid  to  him  by 
the  plaintiff  that  he  would  not  at  any  time  after  leaving  the  plaintiff's  service, 
engage,  either  directly  or  indirectly,  in  the  business  of  a  chemist  and  druggist 
within  the  town  of  Taunton.  After  leaving  the  plaintiff's  service,  the  defend- 
ant violated  his  contract.  The  plaintiff  sued  him,  and  had  a  recovery.  The 
eourt,  in  pronouncing  judgment  on  a  motion  in  arrest  of  judgment,  by  Lord 
Dbnman,  C.  J.,  said:  *  The  sgreement  as  to  the  time  is  indefinite.  It  is  not 
limited  to  such  time  as  the  plaintiff  should  carry  on  business  in  Taunton,  nor 
to  any  given  number  of  years,  nor  even  to  the  life  of  the  plaintiff;  but  it 
attaches  to  the  defendant  as  long  as  he  lives,  although  the  plaintiff  may  have 
left  Taunton,  or  parted  with  his  business,  or  be  dead.  *  *  *  In  the 
absence  of  any  authority  establishing  the  validity  of  an  agreement  thus  indefi- 
nite in  point  of  time,  and  trying  the  reasonableness  of  it  by  the  test  given  in 
Horner  v.  Grtives,  we  think  that  the  restraint  is  larger  than  the  necessary  pro- 
tection of  the  party  in  favor  of  whom  it  is  given  requires,  and  that  it  is  therefore 
unreasonable  and  oppressive.'  Judgment  was  given  for  the  defendant.  The 
case  was  then  taken  by  writ  of  error  to  the  Exchequer  Chamber,  and  there  the 
judgment  of  the  King's  Bench  was  reversed.  The  reversal  was  put  distinctly 
on  the  ground  that  a  restriction,  so  extensive  in  point  of  time,  was  necessary 
for  the  protection  of  the  promisee  or  covenantee  in  the  enjoyment  of  the  good- 
will of  his  trade,  and  should  therefore  be  held  to  be  reasonable.  Chief  Justice 
TiKDAii,  in  delivering  the  opinion  of  the  court,  said:  '  The  good- will  of  a  trade 
is  a  subject  of  value  and  price.  It  may  be  sold,  bequeathed,  or  become  assets 
in  the  hands  of  the  personal  representative  of  a  trader;  and  if  the  restriction 
as  to  time  is  to  be  held  to  be  illegal  if  extended  beyond  the  period  of  the  party 
by  himself  carrying  on  the  trade,  the  value  of  such  good- will,  considered  in 
those  various  points  of  view,  is  altogether  destroyed.  If  therefore  it  is  not 
unreasonable,  as  undoubtedly  it  is  not,  to  prevent  a  servant  from  entering  into 
the  same  trade,  in  the  same  town  in  which  his  master  lives,  so  long  as  the 
master  carries  on  the  trade  there,  we  cannot  think^  it  unreasonable  that  the 
restraint  should  be  carried  further,  and  should  be  allowed  to  continue,  if  the 
master  sells  the  trade,  or  bequeaths  it,  or  it  becomes  the  property  of  his  per- 
sonal representative.'  0  Ad.  &  El.  453.  This  doctrine  has  been  adhered  to  in 
subsequent  cases,  and  is  now  the  established  law  of  Great  Britain.  Pemberton 
V.  Vaughn,  10  Q.  B.  87;  Eliae$  v.  Crofts,  10  C.  B.  241;  Aikynt  v.  Kinnier,  4 
Exch.  (W.,  H.  &  G.)  782. 

"  The  legality  of  restrictions  of  this  kind  is  put,  it  will  be  observed,  exclu- 
sively on  the  ground  that  they  must  be  upheld  as  valid,  to  prevent  the  destruc- 
tion of  a  property  right,  or  interest  called  the  good-will  of  a  trade  or  business. 
This  right  or  interest,  in  this  country,  is  without  a  well-defined  legal  charac- 
ter. It  would  seem  that  it  is  scarcely  possible  for  it  to  exist  even  in  England, 
where  it  has  received  repeated  judicial  recognition,  except  in  connecUon  with. 
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a  tUy^e  or  shop  or  some  other  permanent  place  of  business;  for  Lord  Eldon 
defined  it  as  nothing  more  than  the  probability  that  the  old  costomers  will 
resort  to  the  old  place  (GrutttoeU  v.  Lffe,  17  Ves.  84(J),  and  Lord  Chelmsford 
has  said  concerning  it,  that  when  a  trade  is  established  in  a  particular  place, 
the  good- will  of  that  trade  means  nothing  more  than  the  sum  of  money  which 
any  person  would  be  willing  to  give  for  the  chance  of  being  able  to  keep  the 
trade  connected  with  the  place  where  it  has  been  carried  on.  Austen  ▼.  Boffs, 
2  DeQex  &  J.  626.  Its  existence  as  property  in  this  country  has  received  more 
decided  recognition  in  cases  involving  the  disposition  and  distribution  of  part- 
nership assets  than  in  any  other  class  of  cases,  but  even  in  such  caaes  it  can 
only  exist,  says  Mr.  Justice  Story,  where  the  partnership  conducts  a  commer 
cial  business  or  trade,  and  that  it  does  not  exist  where  a  professional  business 
is  carried  on  by  copartners;  for  in  such  cases  the  amount  of  business  done  by 
each  member  of  the  firm  depends  almost  entirely  on  the  confidence  reposed  in 
him  personally  as  a  professional  man.  Story  Partn.,  §  99.  Sir  John  Leach,  V.  C , 
in  Farr  v.  Pearee,  8  Madd.  74,  held  that  on  the  death  of  one  of  two  surgeons 
who  were  conducting  business  as  copartners,  the  survivor  was  not  obliged,  In 
the  absence  of  a  contract  requiring  him  to  do  so,  to  give  up  the  business  and 
sell  the  practice,  but  that  he  had  the  right  to  continue  the  practice  and  take 
all  the  emoluments  arising  therefrom. 

"Professional  skill,  experience  and  reputation  are  things  which  cannot  be 
bonght  or  sold.  They  constitute  part  of  the  individuality  of  the  particular 
person  and  die  with  him.  There  can  be  no  doubt,  I  think,  that  if  the  com- 
plainant was  the  most  distinguished  physician  of  the  city  of  Newark,  and  had 
by  far  the  most  lucrative  practice  in  that  city,  and  he  should  be  so  unfortunate 
as  to  die  next  month  or  next  year,  it  would  be  impossible  for  his  personal  rep- 
resentative to  sell  his  good-will  or  practice,  as  a  thing  of  property  distinct 
from  the  office  which  he  had  occupied  prior  to  his  death,  for  any  price;  and  I 
think  it  is  equally  obvious  that  if  it  were  sold  in  connection  with  his  office, 
the  only  possible  value  which  could  be  ascribed  to  it  would  be  the  slight  pos- 
sibility that  some  of  the  persons  who  had  been  his  patients  might,  when  they 
needed  the  services  of  a  physician,  go  or  send  there  for  the  next  occupant  of 
the  office.  The  practice  of  a  physician  is  a  thing  so  purely  ]>er8onal,  depend- 
ing so  absolutely  on  the  confidence  reposed  in  his  personal  skill  and  ability, 
that  when  he  ceases  to  exist  it  necessarily  ceases  also,  and  after  his  death  can 
have  neither  intrinsic  nor  market  valne.  And  if  the  complainant  should  make 
sale  of  his  practice  in  his  life-time,  it  is  manifest  all  the  purehaAer  could  pos- 
sibly get  would  be  immunity  from  competition  with  him,  and  perhaps  his 
implied  approval  that  the  purchaser  was  fit  to  be  his  successor;  but  it  would 
be  impossible  for  him  to  transfer  his  professional  skill  and  ability  to  his  suc- 
cessor, or  to  induce  anybody  to  believe  that  he  had. 

"  These  considerations  make  it  apparent,  I  think,  that  the  reason  which 
induced  the  Court  of  Exchequer  Chamber  to  hold  a  like  restraint  valid  in 
HUehcock  V.  Coker  does  not  exist  in  this  case.  There  a  right  or  interest  existed, 
which  according  to  the  law  of  Great  Britain  would  on  the  death  of  its  possessor 
pass  to  its  personal  representative.  No  such  right  or  interest  exists  here.  At 
least  its  existence  is  as  yet  unrecognized  in  this  State  by  law.    No  court  of  law 
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of  this  State  has  as  jet  decided  that  a  covenant  between  professional  gentlemen, 
ao  extensive  in  duration  as  the  one  under  consideration,  is  valid.  The^e  is 
strong  reason  to  doubt  its  validity.  It  is  one  of  the  natural  rights  of  every 
citixen  of  this  State  to  use  his  skill  and  labor  in  any  useful  employment,  not 
only  to  get  food,  raiment  and  shelter,  but  to  acquire  property;  and  I  think  it 
may  be  regarded  as  very  certain  that  the  courts  will  never  deprive  any  one  of 
this  right,  or  even  abridge  it,  except  in  obedience  to  the  sternest  demands  of 
justice. 

"  Chief  Justice  Bsaelet,  in  speaking  of  the  covenant  on  trial  in  Brewer  v. 
Marshall,  supra,  said  that  the  restraint  which  it  imposed  was  general,  as  to 
time,  place  and  person,  and  it  therefore  transcended  by  far  the  limits  of  utility 
to  the  covenantee,  and  must  for  that  reason  be  declared  void. 

"And  Chief  Justice  Woodwaud,  in  KeeUr  v.  Taylor,  58  Penn.  St.  460. 
declared  that  such  contracts,  if  they  were  not  limited  to  a  reasonable  time  as 
well  as  confined  to  a  reasonable  space,  were  void  at  law.  He  said  also  that  if 
the  terms  they  imposed  were  at  ail  hard,  equity  would  not  enforce  them. 
.  **  Vice-Chancellor  Shadwell  had  previously  given  expression  to  the  same 
view  in  Kimberly  v.  Jennings,  6  Sim.  852.  Besides  no  one  can  fail  to  see,  that 
if  this  covenant  is  valid  and  enforceable  in  equity,  then  it  is  competent  for 
every  merchant  and  trader,  when  he  employs  a  clerk  or  shop-girl,  to  require 
them,  although  the  compensation  he  agrees  to  pay  is  no  greater  than  that  which 
is  customarily  paid  for  such  service,  to  enter  into  a  covenant  that  on  quitting 
his  service  they  will  not,  at  any  time  afterward,  accept  like  employment  from 
any  other  merchant  or  trader  in  the  same  town  or  city,  and  that  if  such  cove- 
nants are  made,  and  are  subsequently  broken,  it  will  be  the  duty  of  this  court 
to  enforce  them,  though  the  consequence  may  be  that  a  citizen  will  thereby  be 
deprived  of  his  only  means  of  supporting  himself  and  his  family.  It  may  be 
well  doubted,  I  think,  whether  legal  rules,  producing  such  consequences,  will 
ever  be  established  merely  by  force  of  judicial  action. 

"  The  conspicuous  defect  of  the  complainant's  case  is  that  the  legal  right  on 
which  he  founds  his  claim  to  an  injunction  is  not  clear.  No  court  of  this  State 
has  ever  declared  that  a  covenant  like  that  on  which  the  complainant  rests  his 
claim  is  valid.  On  the  contrary,  it  appears  that  the  general  legal  presumption 
is  against  the  validity  of  such  covenants.  In  this  position  of  affairs,  the  duty 
of  the  court  is  plain;  for  in  the  language  of  Chief  Justice  Bbaslet,  no  rule  of 
equity  is  better  settled  than  the  doctrine  that  a  complainant  is  not  in  a  position 
to  ask  for  a  preliminary  injunction  when  the  right  on  which  he  founds  his 
claim  is,  as  a  matter  of  law,  unsettled.  OUigens'  Coach  Co.  v.  Cttmden  Horse 
B.  Co.,  29  N.  J.  Eq.  804." 

In  BmitJCs  Appeal,  Penn.  Sup.  Ct.,  Oct.  4,  1886,  A.,  by  a  contract,  for  a  val- 
uable consideration,  agreed  with  B.  that  he  would  not  thereafter  engage*  in 
the  business  of  manufacturing  ochre  *'in  the  county  of  Lehigh  or  elsewhere.*' 
He  subsequently  went  into  the  business  of  manufacturing  ochre  in  Lehigh 
county,  and  upon  a  bill  for  injunction  to  restrain  him  from  continuing  the 
same  being  filed  by  B.,  he  answered  that  his  contract  was  in  restraint  of  trade, 
and  therefore  contrary  to  public  policy.  Heid,  that  the  contract  was  divisible 
as  to  place;  that  while  it  was  void  outside  of  Lehigh  county,  it  was  good 
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within  the  ooonty;  that  it  was  eompetent  for  A.  to  make  the  contTact;  and 
that  it  was  reasonable  and  not  oppressive.  A  contract  restraining  one  of  the 
parties  from  the  exercise  of  a  trade  within  a  limited  locality,  when  there  is 
reasonable  groand  for  the  restriction  is  valid.  Inquiry  will  not  be  made  into 
the  adequacy  of  the  consideration.  Its  value  will  not  be  measured  against  the 
uncertain  value  of  the  right  to  carry  on  the  trade  or  business.  If  it  be  reason- 
able it  is  enough.  McClurg's  Appeal,  58  Penn.  St.  51.  The  covenant  as  to 
place,  "  in  the  county  of  Lehigh  or  elsewhere,"  is  divisible  and  valid  as  to  the 
county.  For  the  present  it  is  conceded  to  be  void  elsewhere.  This  point  was 
decided  in  a  case  where  the  party  agreed  not  to  engage  in  a  particular  business 
Id  Cincinnati  or  elsewhere.  Thomas  v.  Miles,  3  Ohio  St.  274.  Other  cases  are 
cited  by  the  learned  judge  of  the  Common  Pleas  sustaining  the  same  doctrine. 
None  to  the  contrary  was  referred  to  at  the  argument.  Where  a  county  or 
city  or  borough  is  named  as  a  limit  and  an  unreasonable  extent  of  territory  in 
addition  is  also  named,  the  covenant  is  divisible,  and  may  be  valid  as  to  the 
particular  place  which  is  a  reasonable  limit.  It  has  been  said  that  all  the 
cases,  when  they  come  to  be  examined,  seem  to  establish  this  principle — that 
all  restraints  upon  trade  are  bad,  as  being  in  violation  of  public  policy,  unless 
they  are  natural,  and  not  unreasonable  for  the  protection  of  the  parties  in 
dealing  legally  with  some  subject-matter  of  contract.  The  principle  is  this: 
public  policy  requires  that  every  man  shall  not  be  at  liberty  to  deprive  him- 
self or  the  State  of  his  labor,  skill  or  talent,  by  any  contract  that  he  enters 
into.  On  the  other  hand,  public  policy  requires  that  when  a  man  has,  by 
skill  or  by  any  other  means,  obtained  something  which  he  wants  to  sell,  he 
should  be  at  liberty  to  sell  it  in  the  most  advantageous  way  in  the  market;  and 
in  order  to  enable  him  to  so  sell  it,  it  is  necessary  that  he  should  be  able  to 
preclude  himself  from  entering  into  competition  with  the  purchaser.  In  such 
ease  the  same  public  policy  enables  him  to  enter  into  any  stipulation,  however 
restrictive  it  is,  provided  the  restriction,  in  the  judgment  of  the  court,  is  not 
unreasonable,  having  regard  to  the  subject-matter  of  the  contract.  Leather 
Cloth  Co.  V.  Lorsont,  9  Eq.  Cas.  845. 

In  Bairusv,  Oeary,  57  L.  T.  Rep.  (X.  S.)  567,  T.  G.  agreed  to  enter  the  employ, 
ment  of  C.  B.,  a  dairyman,  as  milk  carrier  at  weekly  wages,  the  service  to  be 
determinable  at  two  weeks'  notice  on  either  side.  And  T.  Q.  undertook  that 
he  would  not  "  either  during  such  service  or  after  being  discharged  or  quit- 
ting such  service,  serve  or  cause  to  be  served  for  his  own  benefit,  or  that  of 
any  other  person  or  persons,  either  directly  or  indirectly,  or  cause  to  be  inter* 
fered  with  in  any  way  any  of  the  customers  served  or  belonging  at  any  time 
to  the  said  C.  B.,  his  successors  or  assigns."  Afterward  T.  Q.  set  up  in  busi- 
ness as  a  dairyman  on  his  own  account,  and  solicted  and  obtained  the  custom 
of  some  persons  whom  he  had  served  as  carrier  for  C.  6.  ndd,  that  a  cove- 
nant in  restraint  of  trade  is  divisible  in  point  of  time,  and  will  be  enforced  so 
far  as  it  is  reasonably  necessary  for  the  protection  of  the  covenantee;  that  the 
present  covenant  would  be  reasonable  so  far  as  it  prevented  T.  G.  from  serv- 
ing any  person  who  had  been  a  customer  of  C.  B.  during  T.  G.'s  employment 
by  him,  and  to  that  extent  must  be  enforced.  The  court.  North.  J.,  said: 
"It  is  argued,  that  unless  the  covenant  in  the  case  before  me  is  limited  to 
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persons  who  were  customers  of  the  plaintiff  Baines  at  the  time  when  it  was 
entered  into,  or  at  any  rate,  who  became  such  daring  the  period  of  the  defend- 
ant's employment,  it  would  be  too  extensive,  and  that  a  covenant,  the  terms 
of  which  are  too  extensive,  must  fail  altogether.  The  terms  of  the  covenant 
in  this  case  are,  no  doubt,  wider  than  those  of  the  covenant  in  Rannie  v. 
Irvine,  7  Man.  &  Gr.  869.  But  it  is  quite  clear  that  a  covenant  in  restraint  of 
trade  is  good  if  it  does  not  go  further  than  is  necessary  for  the  reasonable  pro^ 
tection  of  the  person  who  imposes  it.  There  is  nothing  illegal  in  such  a  cov- 
enant,  but  it  is  considered  unreasonable  if  it  imposes  a  larger  restraint  than  is 
necessary  for  the  protection  of  the  covenantee.  The  courts  have  however 
seen  their  way  to  treat  such  a  covenant  as  divisible,  and  to  enforce  it  to  the 
extent  to  which  it  is  reasonable  while  declining  to  enforce  that  part  of  it 
which  is  unreasonable.  There  are  many  reported  cases  in  which  covenants  in 
restraint  of  trade  have  been  held  to  be  divisible  as  regards  space.  Price  v. 
Oreen,  16  M.  &  W.  846."  "  No  case  however  was  cited  to  me  in  which  a  cov- 
enant of  this  kind  has  been  held  to  be  divisible  in  regard  to  time.  I  post- 
poned judgment  in  order  that  I  might  see  if  any  such  case  has  been  reported^ 
and  I  found  the  case  of  Nic7u)Ue  v.  StretUm,  8  L.  T.  Rep.  (O.  S.)  117;  7  Beav. 
42.  In  that  case  the  defendant,  on  being  articled  to  the  plaintiff,  a  solicitor, 
covenanted  that  he  would  not  during  the  five  years  of  his  articles,  nor  at  any 
time  after  the  expiration  of  the  term,  either  directly  or  indirectly,  interfere 
or  intermeddle  with  or  be  concerned  as  attorney,  agent  or  otherwise,  for  any 
person  who  had  already  been,  or  who  should  from  time  to  time  thereafter 
become,  or  be  the  client  or  correspondent  in  business  of  or  with  the  plaintiff, 
or  any  partner  or  partners  he  might  admit  to  a  share  or  shares  with  him,  or 
any  person  or  persons  to  whom  he  might  sell  or  assign  the  whole  or  any  part 
of  his  business  or  profession  of  attorney,  solicitor  or  conveyancer:  Lord 
Lakodale,  M.  R.,  held  that  the  covenant  was  not  too  extensive,  and  granted 
an  interlocutory  injunction  to  restrain  the  defendant  from  interfering  or  inter- 
meddling with,  or  being  concerned  as  an  attorney,  agent  or  otherwise,  for 
any  client  or  correspondent  of  the  plaintiff,  or  of  the  plaintiff  and  his  partners, 
in  the  plaintiff's  business  of  an  attorney,  solicitor  or  conveyancer.  A  note  to 
the  report  states  that  an  appeal  was  presented  from  the  decision,  and  a  case 
was  directed  to  a  court  of  law.  Either  the  case,  or  an  action  for  damages  for 
breach  of  the  covenant,  came  before  the  Court  of  Queen's  Bench  in  NichoXU 
V.  Stretton,  10  Q.  B.  846.  In  that  action  two  sets  of  breaches  of  the  covenant 
were  relied  on  by  the  plaintiff.  The  first  was  in  respect  of  persons  who  had 
been  clients  of  the  plaintiff  before  and  at  the  time  of  the  defendant's  entering 
into  the  covenant;  the  second  was  in  respect  of  persons  who  became  clients  of 
the  plaintiff  afterward,  while  the  defendant  continued  his  articled  clerk.  As 
the  judgment  of  the  court  was  very  short,  I  must  refer  to  the  arguments  of 
counsel.  Mr.  Bramwell  for  -the  defendant,  who  had  demurred,  contended 
that '  such  a  covenant  almost  puts  it  in  the  power  of  the  plaintiff  to  exclude 
the  defendant  from  all  business  whatever,  and  it  is  much  more  extensive  than 
can  be  required  for  the  protection  of  the  plaintiff;  there  is  no  limitation  as  to 
time  or  space.  Here  he  would  have  been  fully  secured  against  the  loss  of 
business  from  the  opportunities  which  he  gave  the  defendant  by  a  covenant^ 
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that  the  defendant  should  not  be  concerned  for  any  one  who  had  been  the 
plaintiff's  client  before,  or  at  the  time  of  the  defendant's  being  with  him. 
«  *  *  Bat  it  will  be  aigued  that  the  ooTenant  is  good  for  a  part,  and  that 
the  good  part  maj  be  severed  from  the  bad.  Now,  first,  the  contract  is  a 
whole,  and  eyerj  covepant  on  the  one  side  is  in  consideration  of  every  cove- 
nant on  the  other;  and  if  any  part  be  void  the  whole  is  void.'  He  went  on  to 
argne  that  there  could  be  no  distinction  on  the  ground  that  the  contract  was 
under  seal.  Mr.  Cowling,  for  the  plaintiff,  argued,  that  '  even  without  sepa- 
rating the  parts  of  the  covenant  there  is  no  more  protection  than  the  particu- 
lar profession  requires,  the  defendant  being  restricted  only  as  to  persons,  and 
not  as  to  place  or  time.'  In  the  course  of  his  argument  Lord  Denkan,  C.  J., 
said:  '  The  body  of  customers  here  may  alter  from  time  to  time.  Could  you 
enforce  a  covenant  prohibiting  a  man  from  dealing  with  such  persons  as  you 
might  name  from  time  to  time  ? '  Mr.  Cowling  then  contended  that  '  the  cov- 
enant is  at  least  good  so  far  as  it  concerns  the  clients,  who  carried  on  business 
with  the  plaintiff  at  the  time  of  making  the  indenture  or  during  the  contin- 
uance of  the  articles;  and  the  breaches  are  confined  to  these.  It  is  true  that 
when  any  covenant,  whether  under  seal  or  not,  is  in  part  illegal,  the  whole 
contradt  fails.  But  that  is  different  from  the  present  case,  where  the  contract 
is,  not  to  do  any  thing  illegal,  but  only  to  abstain  from  certidn  acts,  some  of 
which  a  party  cannot  bind  himself  not  to  do  but  may  still  legally  abstain  from 
doing.  In  such  a  case  the  law  will  enforce  such  restrictions  as  the  party  can 
bind  himself  to.'  Mr.  Bramwell  replied  and  the  court  took  time  to  consider 
their  judgment.  Lord  Dbnman,  C.  J.,  delivered  the  judgment  of  the  court 
thus:  '  This  case  must  be  decided  in  favor  of  the  plaintiff  in  conformity  with 
Price  V.  Oreen  in  the  Exchequer  Chamber.'  16  M.  &  W.  846.  That  decision 
is  precisely  in  point,  and  it  shows  that  though  the  terms  of  the  covenant  are 
large  enough  to  include  all  the  persons  who  might  be  clients  of  the  plaintiff 
At  any  time,  still  it  was  separable  and  was  at  any  rate  good  as  regarded  those 
persons  who  had  been  clients  of  the  plain titf  during  the  time  in  which  the 
plaintiff  was  serving  his  articles  with  him,  and  that  the  court  considered  that 
as  regards  persons  who  became  clients  of  the  plaintiff  after  the  defendant  had 
quitted  his  employment,  the  covenant  would  have  been  bad.  That  exactly 
Applies  to  the  present  case.  Whatever  may  be  the  true  construction  of  the 
agreement  —  whether  it  extended  or  not  to  persons  who  might  become  cus- 
tomers of  the  plaintiff  Baines  or  his  successors  after  defendant  had  quitted  his 
employment — it  would  at  any  rate  be  good  as  regards  persons  who  became 
customers  while  the  defendant  was  in  that  employment;  I  must  therefore 
grant  an  injunction,  but  limited  to  restraining  the  defendant  from  serving  or 
interfering  with  any  persons  who  were  customers  of  the  plaintiff  Baines  at  any 
time  during  the  defendant's  employment  by  him." 
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Municipal  earpcration — ordinance  ac  to  keeping  g%inpomdi&r. 

An  ordinance  requiring  the  removal  of  powder  magarinee  from  a  city  is  Talid, 
although  the  dty  had  aold  the  sltee  to  the  ownem  for  the  parpose  of  erect- 
ing such  magasinea. 

CONVICTION  of  violation  of  ordinance  forbidding  the  keeping 
of  powder.  The  city  council  had  conveyed  to  the  defend- 
ant's grantors  the  premises  in  question,  near  the  outskirts  of  the 
city,  ''  to  be  used  by  them  as  a  powder  magazine,  subject  to  such 
regulations  relative  to  the  storage,  receipt,  delivery  and  transporta- 
tion of  powder  as  the  council  may  prescribe.''  A  subsequent  ordi- 
nance declared  the  said  magazines  dangerous  to  life  and  property 
and  directed  them  ''  to  be  removed  at  the  expense  of  the  owners, 
to  some  more  remote  locality." 

JafMB  N.  Dunlap,  for  plaintiff  in  error. 

C.  F.  Meredith,  for  defendant  in  error. 

Lewis,  P.  It  is  contended  that  the  ordinance  complained  of  is 
unconstitutional  and  void;  first,  because  it  impairs  vested  rights  of 
the  defendants  under  a  previous  valid  contract  with  the  city  coun- 
cil; and  second,  because  it  takes  the  property  of  the  defendant 
without  compensation. 

TJpon  the  principles  recognized  by  this  court  in  R.  F.  and  P.  R' 
Co.  Y.  dty  of  Richmond,  26  Oratt.  83,  we  are  of  opinion  that  this 
position  is  not  well  taken.  In  other  words,  that  the  withdrawal 
of  the  privilege  previously  granted  to  the  defendants — to  erect  and 
maintain  a  powder  magazine  within  the  city  limits  —  was  the  valid 
exercise  of  the  police  power  with  which,  to  that  extent,  the  city  is 
invested  by  the  legislature,  and  with  reference  to  which  the  privi- 
lege was  granted  and  accepted.  And  hence  the  inconvenience  of 
which  the  defendants  complain  is  damnum  absque  injuria. 

However  diflScult  it  may  be,  if  it  is  possible  at  all,  to  exactly 
define  the  limits  of  that  power,  there  is  no  doubt  that  it  extends 
to  the  protection  of  the  lives,  health,  morals  and  safety  of  all  per- 
sons  m  the  community,  and  that  it  cannot,  by  contract  or  other- 
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iriae,  be  parted  with  by  a  manicipal  corporation  to  which  it  may  be 
delegated.  This  qaestion  was  very  fully  discussed  by  Judge 
Chbistian  in  delivering  the  opinion  of  the  court  in  the  case  just 
mentioned.  There  the  validity  of  an  ordinance  forbidding  the 
railroad  company  to  propel  its  engines  and  cars  by  steam  on  Broad 
street  in  this  city,  was  assailed  by  the  company  on  the  ground  that 
it  violated  the  contract  rights  of  the  company  under  its  charter  and 
the  previous  action  of  the  city  council.  But  the  ordinance  was 
held  to  be  valid. 

It  may  be,  said  the  coart,  that  the  company  is  the  loser  by  the 
ordinance  in  question,  but  upon  well-established  principles  it  has 
no  claim  for  compensation  because  there  has  been  no  appropriation 
of  its  property,  but  only  the  regulation  of  the  mode  in  which  its 
chartered  rights  are  to  be  exercised.  It  was  also  said  that  every 
person  holds  his  property  subject  to  the  limitation  expressed  by  the 
maxim,  sic  uteretuo  ut  alienum  non  Imdas^  exercised  either  by  the 
legislature  directly  or  by  public  corporations  to  which  the  legisla- 
ture may  delegate  it.  That  all  laws  and  ordinances  relating  to  the 
safety,  comfort,  health  and  general  welfare  of  the  inhabitants,  com- 
monly called  police  laws  and  regulations,  are  not  invalid  though 
they  disturb  the  enjoyment  of  individual  rights,  and  make  no  pro- 
vision for  compensation  for  such  disturbances.  That  the  power  to 
restrain  a  private  injurious  use  of  property  is  very  different  from 
the  eminent  domain.  That  under  the  latter  compensation  must 
always  be  made.  But  under  the  former  it  is  not  a  taking  of  private 
property  for  public  use,  but  the  salutary  restraint  of  a  npxious  use 
by  the  owner  contrary  to  the  maxim  above  referred  to.  And  among 
the  familiar  examples  of  the  exercise  of  this  power  by  all  well-or- 
dered governments,  the  court  mentioned  laws  and  ordinances  pro- 
hibiting the  storage  of  gunpowder  in  populous  places,  the  use  of 
buildings  as  hospitals  for  contagious  diseases,  the  carrying  on  of 
noxious  or  offensive  trades,  and  the  like. 

Dissatisfied  with  the  judgment  of  this  court,  the  company  took 
the  case  on  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  and  there  the  judgment  was  affirmed. 

In  the  opinion  of  the  latter  court  it  was  held:  1.  That  the  ordi- 
nance did  not  impair  the  rights  of  the  company  under  its  charter; 
2.  That  it  did  not  deprive  the  company  of  its  property  without  due 
process  of  law;  and,  3.  That  it  did  not  deny  to  the  company  the 
equal  protection  of  the  laws. 
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"The  power  to  govern/'  said  the  courts  'Mmplies  the  power  to 
ordain  and  establish  suitable  police  regnlations,"  and  ''  it  is  not  for 
us  to  determine  in  this  case  whether  the  power  has  been  jndicioaslj 
exercised.  Our  duty  is  at  an  end,  if  we  find  that  it  exists."  And 
further  it  was  said,  that  "  appropriate  regulation  of  the  use  of 
property  is  not  the  'taking'  of  property  within  the  constitutional 
prohibition."    Railroad  Co.  v.  Ru^mond,  90  IT.  S.  521. 

In  Presbyterian  Church  v.  JUat/or,  etc.,  of  New  York,  5  Cow.  538, 
an  action  was  brought  for  an  alleged  breach  of  covenant  for  quiet 
enjoyment  in  a  deed  executed  by  the  defendants  conveying  certain 
land,  for  a  valuable  consideration,  for  the  purpose  of  a  church  and 
cemetery.  The  plaintiffs  averred  performance  on  their  part  of  the 
conditions  of  the  deed,  and  that  the  covenant  had  been  broken  by 
the  defendants  by  reason  of  their  by-law,  passed  many  years  after 
the  execution  of  the  deed,  prohibiting  the  farther  use  of  the  prem- 
ises as  a  cemetery.  Judgment  however  was  rendered  for  the  city, 
the  court  holding  that  the  by-law  in  question  was  not  a  breach, 
but  a  repeal  of  the  covenant  in  the  deed,  and  that  a  municipal  cor- 
poration cannot,  by  contract,  abridge  its  legislative  powers. 

The  principle  upon  which  the  case  was  decided  is  so  clearly 
expressed  by  the  court  that  we  quote  from  its  opinion  the  following 
extract:  "The  defendants,"  it  was  said,  "  are  a  corporation.  ♦  ♦  * 
They  are  considered  a  person  in  law  within  the  scope  of  their  cor- 
porate powers,  and  are  subject  to  the  same  liabilities,  and  entitled 
to  the  same  remedies  for  the  violation  of  contracts  as  natural  per- 
sons. They  are  also  clothed  with  legislative  powers,  and  in  the 
capacity  of  a  local  legislature  are  particularly  charged  with  the 
care  of  public  morals  and  the  public  health  within  their  own 
jurisdiction. 

"  In  ascertaining  their  rights  and  liabilities  as  a  corporation,  or 
as  an  individual,  we  must  not  consider  their  legislative  character. 
They  had  no  power,  as  a  party,  to  make  a  contract  which  should 
control  or  embarrass  their  legislative  powers  and  duties.  Their 
enactments  in  their  legislative  capacity  are  to  have  the  same  effect 
upon  their  individual  acts  as  upon  those  of  any  other  persons,  or 
the  public  at  large,  and  no  other  effect. 

"The  liability  of  the  defendants  therefore  upon  the  covenant  in 
question  must  be  the  same  as  if  it  had  been  entered  into  by  an 
individual,  and  the  effect  of  the  by-law  upon  it  the  same  as  if  that 
by-law  had  been  an  act  of  the  State  legislature.     It  is  expressly 
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authorized  by  the  legislature,  and  whether  it  be  their  act  or  an  aot 
of  the  local  legislature  makes  no  difference." 

In  the  subsequent  case  of  Coatea  v.  Mayor y  etc.,  of  New  York,  7 
Oow.  585,  it  was  held  in  respect  to  the  same  by-law,  that  it  was  not 
unconstitutional,  either  as  impairing  the  obligation  of  contracts  or 
taking  priyate  property  for  public  use  without  just  compensation; 
but  that  it  was  clearly  yalid  as  a  police  regulation  in  respect  to  nui- 
sances. And  it  was  also  held  that  a  by-law,  which  is  otherwise 
yalid,  need  not  recite  on  its  face  that  it  is  necessary,  but  that  such 
necessity  is  implied  by  the  act  of  passing  it  '^  Ifc  is  of  the  nature  of 
legislatiye  bodies,"  said  the  court,  ^'  to  judge  of  the  exigency  upon 
which  their  laws  are  founded;  and  when  they  speak,  their  judg- 
ment is  implied  in  the  law  itself.  It  is  sufficient  therefore  to  set 
it  forth  in  pleading.  This  is  equiyalent  to  an  ayerment  that  the 
ozigency  has  arisen,  been  adjudicated  and  acted  upon.  All  to  be 
«hown  beyond  this  is  matter  by  which  the  court  may  see  that  the 
law  operates  upon  the  subject  of  the  power.  The  implied  adjudi- 
cation is  then  taken  as  conclusiye." 

In  Lake  Vietv  v.  Rose  Hill  Gem.  Co.,  70  111.  191,  the  court, 
speaking  of  the  police  {K>wer,  says:  ''  As  a  general  proposition,  it 
may  be  stated,  it  is  the  proyince  of  the  law-making  power  to  deter- 
mine when  the  exigency  exists,  calling  into  exercise  this  power. 
What  are  the  subjects  of  its  exercise  is  a  judicial  question."  See 
also  Matter  of  Appltcaiian  of  Jacobs,  98  N.  Y.  98;  s.  o.,  50  Anu 
Sep.  636. 

The  same  principle  was  acted  upon  in  Oity  of  Saletn  y.  Eastern 
R.  Co.,  98  Mass.  431,  wherein  certain  proceedings  of  the  board  of 
health  of  the  city  were  objected  to,  because  they  had  been  taken 
without  previous  notice  to  the  parties  affected  thereby.  But  the 
objection  was  not  sustained.  See  also  Foote  v.  Fire  Department, 
etc.,  5  Hill,  99;  Metropolitan  Board  of  Health  v.  Heister,  37  K  Y. 
661;  Slaughter-House  Cases,  16  Wall.  36;  Beer  Co.  y.  Massachu- 
setts, 97  tr.  S.  25;  Butchers^  Uniofi  Co.  y.  Crescent  City  Co.,  Ill 
IT.  S.  746;  Justice  v.  Commonwealth,  81  Va.  209. 

These  principles  apply  to  and  are  decisiye  of  the  present  case. 
It  is  needless  therefore  to  inquire  whether  a  powder  magazine  in  a 
populous  part  of  a  city,  is  at  common  law  a  nuisance  per  se,  though 
there  are  authorities  which  hold  that  it  is.  1  Russ.  Grimes,  321; 
Cheatham  y.  Shearon,  1  Swan,  213;  s.  c,  55  Am.  Dec.  734.  It  is 
sufficient  to  say  that  the  storage  of  gunpowder  in  a  city  or  town  being 
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attended  with  danger,  its  regulation  is  a  matter  within  the  power  of 
the  corporate  authorities,  and  consequently  the  judgment  of  the  city 
council  as  expressed  in  the  ordinance  requiring  the  removal  of  the 
magazines  in  question,  is  oondusiTe  upon  the  courts. 

The  Hustings  Court  therefore  did  not  err  in  instructing  the  juij 
that  'Hhe  fact  that  the  city  of  Biehmond,  in  1866,  sold  to  the  de- 
fendants, or  to  those  under  whom  they  claim  title,  the  site  of  the 
powder  magazines  now  ordered  by  the  council  to  be  remored,  for 
the  purpose  or  with  the  knowledge  that  the  same  was  to  be  used 
for  the  erection  of  powder  magazines,  does  not  prevent  the  citj 
council  from  passing  the  ordinance  of  August  17, 1882,  if,  in  the 
judgment  of  that  body,  the  safety  or  convenience  of  the  people  de- 
mands the  removal  of  said  magazines." 

It  was  also  contended,  in  the  argument  for  the  city,  that  the 
power  conferred  upon  the  corporation  by  its  charter  to  ''  provide 
suitable  magazines  in  dr  near  the  city  for  the  storage  of  gunpowder 
or  other  combustible  and  dangerous  articles,''  cannot  be  delegated 
by  the  city  to  others,  and  therefore  that  the  original  grant  of  the 
privilege  to  the  defendants  was  uttra  vires  and  void.  But  as  what 
has  already  been  said  sufficiently  disposes  of  the  case,  it  is  unneces- 
sary to  pass  upon  that  question.     The  judgment  is  affirmed. 

Judgment  affirmed. 

Faustlbbot  and  BicHABoaov,  JJ.,  dissented. 
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Wat&r  and  ufater-^aurBe — common  dam — dtUjf  to  maintain — damagsM, 

Where  two  mill-owners  on  the  same  stream,  one  below  the  other,  haye  a  ma- 
taal  interest  in  the  dam  propelling  both  miUs,  thej  arOy  in  the  absence  of 
contract,  under  a  mutual  duty  to  maintain  it,  and  liable  to  contribute  thereto 
in  proportion  to  their  respective  interests,  and  the  lower  owner  is  not  entitled 
to  damages  for  the  upper  owner's  unnecessary  delay  in  repairing  the  dam. 


B 


ILL  for  injunction  against  tearing  away  a  flnme,  etc.    The 
opinion  states  the  facts. 


George  W.  Wing,  for  orator. 

S.  C.  Shurtleff,  for  defendant. 

Ross,  J.  Wesley  C.  Peck  formerly  owned  the  mills,  and  all  the 
water  power,  rights  and  privileges  in  the  stream,  now  in  contention 
between  the  orator  and  defendant.  These  consist,  among  other 
things,  of  a  grist-mill  and  saw-mill.  The  grist-mill  is  located  further 
down  the  stream,  and  has  a  small  dam  and  pond  for  turning  the 
water  of  the  stream  upon  the  wheel,  but  not  of  a  capacity  to  accu-^ 
mnlate  any  considerable  water  more  than  what  flows  in  the  stream. 
The  stream  is  small,  and  only  in  time  of  high  water  furnishes  suffi- 
cient running  water  to  propel  the  machinery  in  either  mill.     The 
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.saw-mill,  located  a  few  rods  above  the  grist-mill,  has  a  dam  and 
pond  capable  of  storing  a  vei^y  considerable  quantity  of  water.  To 
operate  the  grist-mill,  when  the  water  flowing  in  the  stream  was 
insufficient  for  that  purpose,  Mr.  Peck  arranged  to  draw  water  from 
the  pond  at  the  saw-mill  into  the  stream  through  a  waste-gate  in 
the  saw-mill  flume,  when  the  water  otherwise  flowing  in  the  stream 
was  insufficient  to  propel  the  grist-mill.  When  the  saw-mill  was 
running  the  water  used  ordinarily  furnished  a  supply  to  the  stream 
for  operating  the  grist-mill,  and  if  a  full  supply  was  not  thus  fur- 
nished, he  drew  also  through  the  waste-gate.  While  owning  and 
thus  using  the  properties  now  owned  by  the  orator  and  defendant, 
Mr.  Peck  conveyed  the  grist-mill  to  the  orator,  and  in  the  convey- 
ance granted  the  privilege  of  drawing  water  from  the  saw- mill  pond 
in  the  following  language:  '^  And  also  the  privilege  of  drawing  water 
at  all  times  from  the  pond  through  the  waste-gate  of  the  saw-mill 
flume  situated  on  the  stream  above,  *  *  *  sufficient  for  doing 
all  the  grinding  that  may  become  necessary  or  called  for  by  the 
public  at  said  grist-mill  as  heretofore."  The  parties  are  in  sub- 
stantial accord  in  regard  to  the  quantity  of  water  which  the  orator 
is  entitled  to  draw,  and  in  regajrd  to  the  manner  in  which  it  is  to 
be  drawn. 

They  differ  with  reference  to  the  extent  of  the  orator's  rights^ 
and  with  reference  to  the  duty  of  the  orator  to  contribute  toward 
the  maintenance  of  the  dam  at  the  saw-mill.  The  orator  contends  that 
he  has  the  right  to  draw  the  water  only  as  an  easement,  and  that  it 
is  the  duty  of  the  defendant,  who  has  become  the  owner  of  the  saw- 
mill and  privilege^to  maintain  the  dam  and  secure  to  him  the  privilege 
of  drawing  the  water  at  all  times  at  his  own  expense.  There  is  no  con- 
tract between  the  parties,  or  the  defendant's  grantor  and  the  orator, 
in  regard  to  maintaining  the  dam.  The  defendant  contends,  there  be- 
ing no  contract  imposing  the  duty  upon  him  to  maintain  the  dam 
at  the  saw-mill  privilege,  that  he  can  abandon  or  give  up  the  use  of 
the  water  power  created  by  the  dam  and  allow  the  dam  to  waste  and 
perish;  that  the  privilege  granted  is  more  than  the  mere  right  to 
•draw  the  water,  that  it  confers  whatever  is  necessary  to  make  the 
privilege  available,  a  right  to  maintain  the  dam  and  pond,  and  have 
the  water  of  the  stream  stored  in  the  pond  for  hi^  use.  By  whatever 
name  the  orator's  water  privilege  may  be  designated,  in  tiie  absence 
of  a  contract  to  that  effect,  we  do  not  think  the  defendant  is  under 
any  legal  obligation  to  maintain  the  dam  and  pond  for  the  sole  use 
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of  the  orator;  nor  is  the  orator  under  any  obligation  to  maintain,  or 
help  to  maintain  them  for  the  8ole  nse  of  the  defendant.  Either 
party  may  withdraw  from  the  nse  of  the  water  po^er  created  by 
the  dam  and  pond,  and  be  under  no  duty  to  the  other  to  contribute 
to  the  maintenance  of  the  dam  and  pond.  In  such  case  the  other 
party  has  the  right  to  maintain  the  dam  and  pond  to  preserre  the 
power  for  his  own  use.  The  orator's  privilege  conferred  by  the 
deed  would  be  very  limited  and  comparatively  worthless  if  he  could 
not  maintain  the  dam  and  pond  when  the  defendant  should  with- 
draw from  using  the  water  power;  and  for  that  reason  be  under  no 
necessity  to  maintain  it.  He  is  under  no  contract  liability,  express 
or  implied,  to  maintain  it  for  the  sole  use  of  the  orator.  This  court 
has  heretofore  placed  a  similar  construction  on  a  reservation  of 
analogous  water  rights.  In  Hill  v.  Shorey,  42  Vt.  614,  the  orator 
conveyed  a  tract  of  land  on  which  there  was  a  dwelling-house  and 
a  spring  of  water,  with  an  aqueduct  conveying  the  water  from  the 
spring  to  a  tub  near  the  house.  In  the  deed  he  reserved  the  right 
to  take  the  waste  water  from  the  tub  to  an  adjoining  tract  of  land. 
It  was  held  that  the  reservation  gave  him  an  interest  in  the  spring 
of  water,  with  the  rjght  to  maintain  the  aqueduct  from  the  spring 
to  the  tub,  if  the  grantee  did  not.  We  think  the  principles  of  that 
decision  sound  and  applicable  to  the  present  case.  Applying  them, 
the  orator,  by  the  privilege  of  drawing  water  from  the  waste-gate  of 
the  flume  from  the  dam  of  the  saw-mill  pond,  acquired  an  interest  in 
the  water  power  created  by  the  dam  and  pond,  such  an  interest  that 
he  has  the  right  to  maintain  that  power  at  his  own  expense  if  the 
owner  of  the  saw-mill  privilege  abandons  it 

Neither  the  orator  nor  the  defendant  being  under  any  contract 
obligation  to  maintain  the  water  power  for  the  exclusive  benefit  of 
the  other,  either  can  abandon  it,  and  bo  under  no  obligation  to  aid 
in  its  maintenance.  Each  having  an  interest  in  the  water  power^ 
and  the  right  to  maintain  it  if  the  other  abandons  it,  it  follows 
that  they  have  a  mutual  interest  in,  and  are  under  a  mutual  duty 
to  maintain  it  so  loiig  as  each  continues  to  exercise  his  right  to  it. 
While  enjoying  this  mutual  interest  under  the  mutual  duty,  equity 
will  compel  each  to  contribute  toward  its  maintenance,  according 
to  his  relative  right  and  interest;  and  if  he  refuses  thus  to  con- 
tribute, equity  will  enjoin  him  from  using  the  power. 

This  holding  necessitates  a  further  reference  under  the  cross-bill 
to  determine  the  relative  right  of  each  party  to  the  water  power 
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created  by  the  saw-mill  dam  and  pond,  and  an  apportionment  of 
the  expenses  properly  incnrred  in  its  maintenance.  This  holding 
that  the  defendant  was  under  no  legal  obligation  to  maintain  the 
water  power  for  the  sole  benefit  of  the  orator  to  draw  from,  estab- 
lishes that  the  orator  has  no  right  to  the  five  dollars^  found  by  the 
master,  as  damages  occasioned  by  the  delay  of  the  defendant  in 
completing  necessary  repairs  in  the  fall  of  1882,  inasmuch  as  it  was 
the  right  and  duty  of  the  orator  to  have  made  the  repairs  equally 
with  the  defendant;  and  if  the  defendant  did  not  proceed  with 
«uflScient  rapidity  to  suit  his  convenience,  he  could  have  made  them 
himself.  The  solicitors  substantially  agree  that  the  relative  rights 
of  the  parties  to  the  use  of  the  water  power  created  by  the  saw- 
mill dam  is  to  be  determined  as  they  were  in  use  at  the  date  of  the 
contract  and  conveyance  from  Peck  to  the  orator. 

[Omitting  minor  question.] 

On  these  views  the  decree  dismissing  the  orator's  bill  was  correct, 
and  would  be  affirmed  if  it  were  not  for  the  cross-bill,  which  it  was 
agreed  the  defendant  might  file.  The  hearing  in  this  court 
has  proceeded  as  though  the  cross-bill  were  filed.  To  furnish  the 
proper  relief  in  the  cross-bill  further  proceedings  in  the  Court  of 
Chancery  are  necessary;  and  the  cause  is  remanded  with  a  mandate 
settling  the  rights  and  duties  of  the  parties  in  accordance  with  the 
Tiews  already  ezpresaed*  Cauie  remanded. 


BUlHTB  y.  CuBTia. 

(K  Tt.  ISO.) 
Umnf^penaUiei—actianfor,  in  another  BUtU. 

PeultieB  imposed  by  the  usury  Imws  of  one  State  are  not  leooveimble  Is 

another.* 

ACTION  for  penalty.    The  opinion  states  the  case.    The  judg- 
ment below  was  for  defendant. 

BoewM  Famham,  for  plaintiff. 

John  H.  Waisonf  for  defendant. 
•  See  MeCarth^  v.  Lawuehe  (80  lU.  370),  81  Am.  Rep.  88,  and  note,  88. 
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WALKEBy  J.  The  case  comes  before  as  npon  general  demurrer  to 
the  declaration;  and  the  only  question  to  be  decided  is  whether  the 
forfeit  are  imposed  by  the  laws  of  New  Hampshire  apon  a  person 
receiving  interest  at  a  higher  rate  than  six  per  cent  may  be  en- 
forced by  an  action  of  debt,  in  favor  of  the  person  aggrieved,  in 
this  State. 

The  provisions  of  the  statute,  which  are  substantially  set  out  in 
the  declaration,  are  as  follows: 

'^  If  any  person,  upon  any  contract,  receives  interest  at  a  higher 
rate  than  six  per  cent,  he  shall  forfeit  three  times  the  sum  so  re- 
ceived in  excess  of  said  six  per  cent  to  the  person  aggrieved,  who 
will  sue  therefor." 

It  is  alleged  in  substance,  in  the  declaration,  that  the  defendant, 
at  Piermont,  in  the  State  of  New  Hampshire,  received  upon  a 
promissory  note  for  the  sum  of  $1,500,  then  held  by  the  defendant, 
and  owing  by  the  plaintiff  to  her  $30  interest  in  excess  of  six  per 
cent  from  the  plaintiff  on  the  1st  day  of  May  in  each  year  for  six 
years,  beginning  with  May,  1876^  and  ending  with  May,  1882,  mak- 
ing $180  —  thus  received  by  the  defendant  of  the  plaintiff  in  excess 
of  six  per  cent  interest  during  the  years  named;  it  is  also  alleged 
that  by  virtue  of  the  statute  of  New  Hampshire  aforesaid,  an 
action  hath  accrued  to  the  plaintiff  to  recover  of  the  defendant 
three  times  the  excess  of  six  per  cent  interest  so  paid. 

The  case  stated  comes  within  the  statute  declared  upon;  and  if 
the  suit  had  been  instituted  in  New  Hampshire,  there  could  be  no 
doubt  of  the  right  of  the  plaintiff  to  recover,  if  the  action  is  not 
barred  in  that  State  by  the  statute  of  limitations. 

The  question  here  is,  can  the  liability  imposed  by  the  statute  be 
enforced  out  of  the  limits  of  New  Hampshire?  This  must  depend 
on  the  nature  of  the  liability  and  the  manner  in  which  it  is  created. 
It  is  not  a  responsibility  ex  contractu.  And  the  question  arises,  is 
it  a  liability  imposed  by  the  statute  upon  a  person  receiving  illegal 
interest  for  a  violation  of  its  provisions  and  penal  in  its  nature,  or 
is  it  a  statute  declaratory  of  a  common-law  right  and  a  means  or 
way  enacted  for  enforcing  it,  and  therefore  remedial  in  its  nature? 

If  it  only  gave  a  remedy  for  an  injury  against  the  person  by 
whom  it  is  committed  to  the  person  injured,  and  limited  the  recov- 
ery to  the  mere  amount  of  loss  sustained,  or  to  cumulative  damages 
as  compensation  for  the  injury  sustained,  it  would  fall  within  the 
olass  of  remedial  statutes.     1  Bl.  Com.  86;  IB.  &  P.  N.  B.  179, 
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180;  2  T.  R.  154  and  155,  note;  3  Sannd.  376,  note  7;  1  Salk.  206; 
B(nce  T.  Gibbons,  8  K  J.  L.  324;  Burnett  y.  Ward,  42  Yt.  80.  Bnt 
this  statute  does  not  limit  the  recovery  to  the  mere  amount  of  the 
loss  sustained,  or  to  cnmnlative  damages  as  compensation;  it  goes 
beyond  and  inflicts  a  punishment  upon  the  offender.  It  makes  the 
taking  of  illegal  interest  an  offense,  and  prescribes  a  penalty  of 
three  times  the  amount  of  illegal  interest  taken.  The  right  of 
action  nnder  it  does  not  arise  out  of  any  privity  existing  between 
the  person  paying  and  the  person  receiving  the  illegal  interest,  but 
is  derived  entirely  from  the  statute.  The  action  given  is  not  to 
recover  back  money  that  the  person  receiving  had  no  lawful  right 
to  take  and  hold  against  the  person  paying  it,  but  one  to  recover  a 
penalty  for  a  breach  of  a  statute  law  and  founded  entirely  upon  the 
statute  imposing  the  forfeiture.  It  was  held  in  Hubhel  v.  OaU,  3 
Yt.  266,  that  whatever  may  be  the  form  of  the  action,  if  it  is 
founded  entirely  upon  a  statute  and  the  object  of  it  is  to  recover  a 
penalty  or  fo^eitnre,  it  is  a  penal  action.  We  think  the  liability 
created  by  the  statute  declared  upon  is  clearly  a  statutory  one  im- 
posed upon  the  person  receiving  illegal  interest  as  a  wrong-doer, 
and  penal  in  its  nature.  This  view  is  supported  by  the  decisions 
of  many  courts  of  last  resort,  some  of  which  have  been  cited  in 
the  argument.  We  refer  however  only  to  a  decision  of  the  Su- 
preme Court  of  the  United  States  in  a  case  analogous  to  the  case 
at  bar.  The  provisions  of  the  act  in  question  are  similar  to  the 
provisions  of  the  National  Currency  Act  of  Congress,  approved 
June  3,  1864,  which  provides  that  if  unlawful  interest  is  received 
by  any  banking  association  created  by  it,  the  person  or  persons  pay- 
ing the  same,  or  their  legal  representatives,  may  recover  back  in 
an  action  of  debt  twice  the  amount  of  interest  thus  paid  from  the 
association  taking  or  receiving  the  same.  This  provision  of  the 
Currency  Act  referred  to  came  up  for  consideration  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Barnet  v.  Nat  Bank,  98 
U.  S.  555,  where  the  plaintiff  in  error  sought  to  avail  himself  of 
the  benefit  of  the  act  in  his  defense  by  way  of  offset  and  counter- 
claim to  the  bill  of  exchange  on  which  the  suit  was  brought.  Jus* 
tice  SwAYNE,  in  delivering  the  opinion  of  the  court,  denied  the 
relief  sought  and  said:  ''The  remedy  given  by  the  statute  for  the 
wrong  is  a  penal  suit.  To  that  the  party  aggrieved,  or  his  legal 
representative,  must  resort.  He  can  have  redress  in  no  other  mode 
or  form  of  procedure.    The  statute  which  gives  the  right  prescribea 
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the  redreBS.  The  snit  must  be  brought  efipecially  to  recoTer  the 
penalty  where  the  sole  question  is  the  guilt  or  innooenoe  of  the 
accused.'' 

This  statute  has  been  repeatedly  under  consideration  by  the  Su- 
preme Court  of  the  State  of  New  Hampshire,  and  h'as  been  by  that 
court  invariably  treated  as  a  penal  statute.  Harper  t.  Bowman^  8 
N.  H.  489y  was  an  action  to  recover  a  forfeiture  of  three  times  the 
illegal  interest  paid.  It  was  objected  that  some  part  of  the  penalty 
was  barred  by  the  statute  of  limitations,  and  the  court,  in  consid- 
ering  the  question  held,  that  the  act  limiting  suits  on  penal  stat- 
utes, which  provides  that  actions  upon  any  penal  statute  shall  be 
brought  within  one  year  from  the  time  of  committing  the  offense, 
was  controlling  in  the  decision  of  the  question  raised. 

In  Kempton  v.  Savings  Institution,  53  N.  H.  581,  the  court 
treated  the  statute  as  a  penal  one  in  an  able  opinion  upon  its  con- 
struction and  rules  of  pleading  applicable  to  actions  brought  upon  it 

This  construction  which  has  been  given  to  the  statute  by  the  Su- 
preme Court  of  the  State  in  which  it  was  enacted,  treating  and 
holding  it  a  penal  statute,  should  be  followed,  and  is  controlling  in 
courts  of  this  State.  Hunt  v.  Hunt,  72  N.  Y.  217;  s.  c,  28  Am. 
Rep.  129;  Leonard  v.  Steam  Navigation  Co.,  84  N.  T.  48;  s.  c,  38 
Am.  Rep.  491. 

It  is  well  settled  that  no  State  will  enforce  penalties  imposed  by 
the  laws  of  another  State.  Such  laws  are  universally  considered  as 
having  no  extra-territorial  operation  or  effect,  whether  the  penalty 
be  to  the  public  or  to  persons.  They  are  strictly  local,  and  effect 
nothing  more  than  they  can  reach  within  the  limits  of  the  State  in 
which  they  were  enacted.  They  cannot  be  enforced  in  the  courts 
of  another  State  either  by  force  of  the  statute  or  upon  the  princi- 
ples of  State  comity.  Story  Confl.  Laws,  §§  620,  621;  Rorer  Inter- 
State  Law,  148,  166;  Ogden  v.  FoUiot,  3  T.  R.  733;  ScoviUe  v. 
Canfield,  14  Johns.  338;  8.  c,  7  Am.  Dec.  467;  First  Natl.  Bank 
of  Plymouth  v.  Price,  33  Md.  487;  Derrickson  v.  Smith,  27  N.  J.  L. 
166;  Barnes  v.  Whitaker,  22  111.  606;  Sherman  v.  Oassett,  9  111.  621; 
Henry  v.  Sargeant,  13  N.  H.  321;  8.  c,  40  Am.  Dec  146;  Slack  y. 
Oibbs,  14  Vt.  367. 

Actions  for  the  recovery  of  a  penalty  or  forfeiture  given  by  laws 

of  one  State  upon  usurious  contracts  made  and  entered  into  in  such 

State  will  not  lie  in  another  State.    Such  laws  are  held  to  be  penal 

in  their  nature,  and  governed  bv  the  general  rule  that  they  have  no 

Vol..  LIX  —  89 


706  VERMONT, 


State  V.  G068. 


extra-territoral  force,  and  can  be  enforced  only  by  the  courts  dt 
the  State  in  which  they  are  enacted.  Borer  Inter-State  Law,  165; 
Barnes  v.   Whitaker,  22  111.  606;  Sherman  v.  Oassett,  9  IlL  521. 

The  judgment  of  the  Connty  Court  sustaining  the  demurrer  and 
adjudging  the  declaration  insufficient  was  correct,  and  is  affirmed. 

Judgment  affirmed. 


State  y.  Gobs. 

(»Vt.l(B.) 

Criminal  law — ddhering  ifUoxieaHng  liquer$-^exprem  agent  —  knewledge. 

An  express  agent  delivered  a  C.  O.  D.  package  containing  lager  beer  to  the 
consignee,  who  paid  him  a  sum  of  money  to  be  transmitted  to  the  consignor, 
and  the  agent  was  criminally  prosecuted  for  selling,  famishing  and  giving 
away  intoxicating  liquor  without  authority.  On  trial  the  court  instructed 
the  jury  that  it  was  immaterial  whether  he  knew  what  the  package  con- 
tained or  not.  Held,  that  an  express  carrier,  in  the  absence  of  suspicious 
api>earance8  or  circumstances,  is  neither  presumed  to  know  nor  authorised 
to  find  out,  as  a  condition  of  receiving  it,  what  a  package  contains  that  la 
offered  for  carriage,  and  the  agent  was  not  liable. 

CONVICTION  of  illegal  sale  of  intoxicatmg  liquors.    The  opin- 
ion states  the  case. 

L.  P.  Poland,  for  respondant. 

M.  Montgomery,  State's  attorney,  and  H.  0.  Ide,  for  State. 

BowELL,  J.  This  is  a  complaint  in  one  count  for  selling,  fur* 
nishing,  and  giving  away  intoxicating  liquor  contrary  to  law. 

The  facts  are  these:  In  the  summer  of  1883,  one  Pearson,  who 
lived  at  East  Bamet,  ordered  some  lager  beer  from  Bellows  Falls, 
to  be  sent  to  him  by  express,  and  it  came  in  a  box  directed  to  him 
and  marked  G.  0.  D.  The  respondent  was  station  agent,  and  also 
agent  of  the  express  company  at  East  Bamet,  and  as  such  express 
agent  delivered  said  box  and  its  contents  to  Pearson,  and  received 
from  him  the  designated  price  of  11.75  for  transmission  to  the 
consignor.  The  respondent  had  no  knowledge  of  what  the  box 
contained;  but  the  State  claimed  that  from  the  form  and  size  of  the 
box,  and  the  price  paid,  he  had  reason  to  suspect  that  it  contained 
lager  beer,  and  that  he  could  have  found  out  by  opening  the  box. 
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In  March,  1884,  a  box  came  by  express  to  East  Barnet  from 
Manchester,  N.  H.,  marked  C.  0.  D.,  and  directed  to  Wm. 
Lowell  of  South  Danville,  which  is  seven  or  eight  miles  from  East 
Barnet.  The  respondent,  as  express  agent,  delivered  this  box  to 
one  Badger,  the  driver  of  a  daily  stage  between  the  two  places,  to 
be  carried  to  Lowell;  and  Badger  then,  or  in  a  day  or  two  after, 
paid  the  respondent  the  charges  thereon,  of  abont  13.50,  with 
money  furnished  him  by  Lowell  for  that  purpose;  but  the  respond- 
ent did  not  know  whether  it  was  Lowell's  or  Badger's  money. 
Before  Badger  started  for  South  Danville  that  day  the  box  was 
seized  by  an  officer  and  he  arrested,  and  on  opening  the  box  it  was 
found  to  contain  a  gallon  of  alcohol  in  a  jug.  There  was  no  evi- 
dence that  the  respondent  knew  what  the  box  contained,  except 
that  the  testimony  tended  to  show  that  there  was  such  a  percep- 
tible odor  of  liquor  emitted  from  it  that  he  had  reason  to  suspect 
that  it  contained  liquor,  and  he  admitted  that  he  did  so  suspect. 

The  respondent  claimed,  and  requested  the  court  to  charge,  that 
as  he  was  an  express  agent,  and  his  only  connection  with  the  mat- 
ter was  in  that  capacity,  his  acts  were  not  in  violation  of  law,  unless 
the  person  to  whom  he  delivered  the  boxes  obtained  the  beer  and 
the  alcohol  for  the  purpose  of  disposing  of  it  contrary  to  law,  and 
that  if  he  knew  what  the  boxes  contained  it  could  make  no  differ- 
ence; that  he  could  not  in  any  event  be  made  liable  unless  it  was 
found  that  he  knew  what  they  contained;  that  delivering  them 
to  the  persons  named,  and  receiving  and  remitting  the  money 
to  the  consignors,  did  not  constitute  a  sale  by  him  for  which  he 
could  be  held  liable;  and  that  delivering  the  box  to  Badger  was 
only  a  delivery  to  another  carrier,  and  not  a  sale  nor  a  furnishing. 

The  court  ruled  that  it  was  immaterial  whether  the  respondent 
knew  what  the  boxes  contained  or  not,  and  that  upon  the  facts 
proved,  which  were  not  disputed,  the  respondent  was  guilty  of 
two  illegal  sales,  and  so  instructed  the  jury,  which  returned  a  ver- 
dict accordingly. 

It  is  undoubtedly  true,  as  contended,  that  the  respondent  did  not 
so  become  the  seller  of  these  packages  as  to  make  him  civilly  liable 
as  such.  But  this  does  not  settle  the  question;  for  one  may  well 
be  criminally  liable  in  respect  of  a  transaction  in  which  he  engages 
as  agent  although  he  is  not  civilly  liable. 

A  distinction  is  attempted  to  be  made  between  the  respondent's 
relation  to  the  alcohol  and  his  relation  the  beer;  but  none  exists, 
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we  think.  It  does  not  appear  that  the  express  company  had  under- 
taken to  deliver  the  alcohol  beyond  the  terminos  of  its  own  transit 
at  East  Bamet,  nor  that  according  to  the  rales  and  usages  of  the 
business,  it  was  its  duty  to  deliver  the  package  to  the  stage-driver 
for  further  transit,  nor  that  the  driver  was  an  express  carrier,  and 
so  the  company  must  be  taken  to  have  been  the  ultimate  and  not  an 
intermediate  carrier;  and  when  the  stage-driver  caine  with  nioney 
furnished  to  him  by  the  consignee  for  that  purpose,  and  took  and 
paid  for  the  package,  be  was  acting,  and  seems  to  have  been  regarded 
as  acting,  for  and  on  behalf  of  the  consignee,  and  a  delivery  to  him 
in  the  circumstance  was  a  delivery  to  the  consignee. 

Now,  applying  the  doctrine  of  State  v,  O^Neil,  58  Vt.  140,  a.  c, 
56  Am.  Rep.  557,  which  seems  to  have  received  very  general 
approval  everywhere,  here  were  certainly  two  illegal  sales  at  Barnet, 
for  which  the  consignors  might  legally  be  indicted  and  convicted. 
But  when  the  packages  came  into  the  hands  of  the  respondent,  no 
crimes  had  been  committed  by  any  one  in  respect  of  illegal  sales, 
for  no  sales  had  then  been  made;  the  transactions  thus  far  consti- 
tuted only  executory  contracts  of  sales  in  Bellows  Falls  and  Man- 
chester respectively;  the  completed  sales — ^the  things  that  consti- 
tuted the  offenses — remained  to  be  perfected,  and  this  was  done  by 
the  respondent.  Thus  the  consignors  themselves  have  committed 
no  crimes  by  way  of  illegal  sales  except  by  the  hand  of  the  respond- 
ent, who,  having  done  the  essential  acts  that  constitute  the  crimes, 
is  responsible  on  general  principles  unless  the  circumstances  shield 
him. 

In  Commonwealth  v.  WhaUn,  16  Oray,  25,  a  wife  was  convicted 
as  a  common  seller  on  proof  that  in  the  absence  of  her  husband  she 
had  delivered  and  taken  pay  for  liquors  that  he  had  previously 
bargained  and  sold.  The  court  said  that  a  delivery  is  an  essential 
part  of  a  sale,  and  that  if  she  acted  as  the  agent  of  her  husband  in 
what  she  knew  to  be  illegal  sales,  by  making  delivery  in  his  absence, 
it  was  such  a  participation  in  the  misdemeanor  as  to  make  her 
responsible. 

But  do  the  circumstances  shield  the  respondent  ?  He  says  they 
do,  becaase  he  says  it  was  his  daty  to  deliver  the  packages  as  he 
did,  even  though  he  had  known  their  contents,  and  that  he  should 
have  been  liable  had  he  not  delivered  them;  while,  on  the  other 
band,  it  is  said  that  he  was  bound  to  know  their  contents  at  his 
peril,  and  that  his  want  of  knowledge  makes  no  difference. 
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Both  of  these  propositions  are  antenable.  As  to  the  first, 
although  express  compaQies  are  common  carriers,  and  liable  as 
such,  yet  the  law  neither  requires  nor  permits  them  to  do  illegal 
acts;  and  they  are  not  bound  to  transport  and  deliver  intoxicating 
fiqnor  nor  other  commodities  if  thereby  they  would  commit  an 
offense  or  incur  a  penalty.  They  cannot  be  allowed,  any  more  than 
other  people,  knowingly  and  with  impunity,  to  make  themselves 
agents  for  others  to  break  the  laws  of  the  State. 

As  to  the  other  proposition,  express  carriers  are  not  bound,  as  a 
general  thing,  to  know  the  contents  of  packages  offered  to  them 
for  carriage.  If  they  were,  it  would  follow  that  they  might  refuse 
to  carry  without  such  knowledge;  and  as  it  would  be  unreasonable 
to  require  them  to  accept  as  conclusive  the  word  of  the  shipper  as 
to  contents,  they  must  have  a  right  to  inspect  for  themselves  as  a 
condition  of  carrying,  which  would  occasion  great  inconvenience 
in  practice.     But  no  such  right  exists  as  a  general  rule. 

This  precise  question  was  passed  upon  by  the  Supreme  Court  of 
the  United  States  in  the  Jfiiro- Glycerine  Case,  15  WalL  624,  where 
the  rule  is  laid  down  thus:  *'  It  not,  then,  being  his  (the  carrier's) 
duty  to  know  the  contents  of  any  package  offered  to  him  for  car- 
riage, when  there  are  no  attendant  circumstances  awakening  his 
suspicion  as  to  their  character,  there  can  be  no  presumption 
of  law  that  he  had  such  knowledge  in  any  particular  case  of 
that  kind,  and  he  cannot  accordingly  be  charged,  as  matter 
of  law,  with  notice  of  the  properties  and  character  of  packages 
thus  received.'' 

In  Crouch  v.  London  and  North  Western  Ry.  Co. ,  14  G.  B.  264, 
it  is  said  that  the  proposition  that  a  carrier  has  in  all  cases  a  right 
to  be  informed  as  to  the  contents  of  packages  brought  to  him,  and 
may  refuse  to  carry  them  if  the  information  is  withheld,  has  not  a 
shadow  of  authority  to  sustain  it  except  a  dictum  of  Best,  G*  J., 
in  Riley  v.  Home,  6  Bing.  217,  and  that  in  its  generality  it  cannot 
stand  the  test  of  reasoning.  But  this  case  recognizes  the  right  of 
the  carrier  to  refuse  to  receive  packages  offered  without  being  made 
acquainted  with  their  contents,  when  there  is  good  ground  for  be- 
lieving that  they  contain  any  thing  of  a  dangerous  character;  and 
it  is  said  in  the  Nitro- Glycerine  Case,  that  it  is  only  when  such 
ground  exists,  arising  from  the  appearance  of  the  package  or  other 
circumstances  tending  to  excite  suspicion,  that  the  carrier  is  author- 
ized, in  the  absence  of  special  legislation  on  the  subject,  to  require 
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knowledge  of  the  contents  of  the  packages  offered  as  a  condition 
of  receiving  them  for  carriage. 

In  England^  railway  carriers  are  authorized  by  statute  to  refuse 
to  take  any  parcel  that  they  suspect  to  contain  goods  of  a  danger- 
ous nature^  or  to  require  the  same  to  be  opened  to  ascertain  the  fact. 

In  Brass  t.  Maiiland,  6  E.  &  B.  471,  which  holds  it  to  be  the  duty 
of  the  shipper,  when  he  offers  goods  of  a  dangerous  ^character  to  be 
carried,  to  give  notice  of  their  character,  the  chief  justice  said:  ^It 
would  be  strange  to  suppose  that  the  master  or  the  mate,  having  no 
reason  to  suspect  that  goods  offered  for  general  shipment  might  not 
be  safely  stowed  away  in  the  hold,  must  ask  every  shipper  the  contents 
of  every  package."    1  Smith  Lead.  Cas.  (7th  Am.  ed.)  389,  411. 

If,  then,  in  the  absence  of  suspicious  appearances  or  circum- 
stances, an  express  carrier  is  neither  bound  to  know  nor  authorized 
to  find  out,  as  a  condition  of  receiving  it,  what  a  package  contains 
that  is  offered  to  him  for  carriage,  it  would  be  strange  to  hold  him 
guilty  of  a  criminal  offense  because  of  the  character  of  its  contents; 
for  in  such  case  he  is  bound  to  carry,  and  liable  if  he  does  not,  and 
the  law  will  not  compel  a  man  to  act  and  then  punish  him  for  act- 
ing. Hence,  the  turning  point  of  this  case  is,  whether  the  respond- 
ent had  reason  to  believe  or  suspect  —  for  it  appears  that  he  did 
not  know  —  that  these  packages  contained  what  they  did.  If  he 
did,  he  is  charged  with  notice  of  their  contents,  and  is  guilty;  if 
he  did  not,  he  is  not  charged  with  such  notice,  and  is  not  guilty; 
and  as  the  evidence  tended  to  show  he  did,  and  the  court  ruled  the 
point  immaterial,  the  case  must  go  back  for  a  new  triaL 

Exceptions  sustained  and  cause  remanded  for  a  new  trial. 

Bxeqriions  sustained  and  cause  remanded. 


State  t.  Stewabt. 

(WYt-STB.) 

Oriminal  law  —  eofupira^  —  baffeaUing, 

If  two  or  more  persons  combine  to  prevent,  by  violence  and  intimidation,  an 
employer  from  retaining  or  employing  certain  persons,  or  employees  from 
entering  into  his  service,  it  is  a  criminal  conspiracy  at  common  law.  The 
indictment  need  not  set  forth  the  means,  nor  the  defendants'  guilty  knowl- 
edge.   {See  note,  p.  720.)  ' 
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DEMUKKER  to  indictment  oyerruled  and  motion  to  qnash  de- 
nied below.    The  opinion  safSciently  states  the  oaae. 

Bates  di  May,  for  respondents. 

M.  Montgomery,  State's  attorney,  H.  C.  Ide  and  Alex.  Dunneitf 
for  State. 

PowBRS^  J.  Although  authorities  can  be  found  that  lay  down 
the  rule  that  felonies  and  misdemeanors^  or  different  felonies,  can- 
not be  joined  in  the  same  indictment,  still  the  rule  in  this  and 
most  of  the  States  is  otherwise. 

It  is  always  and  everywhere  permissible  for  the  pleader  to  set 
forth  the  offense  he  seeks  to  prosecute  in  all  the  various  ways  nec- 
css  ;i*y  to  meet  the  possible  phases  of  evidence  that  may  appear  at 
the  trial.  If  the  counts  cover  the  same  transaction,  though  involv- 
ing offenses  of  different  grade,  the  court  has  it  in  its  power  to 
preserve  aU  rights  of  defense  intact.  Commonwealth  y.  McLaugh- 
lin, 12  Gush.  612;  State  v.  Lincoln,  49  N.  H.  464;  State  v.  Smal- 
ley,  50  Vt.  736;  State  v.  T%omton,  56  Vt.  35;  Rex  v.  Ferguson,  2 
Stark.  489.  Moreover,  the  motion  to  quash  is  addressed  to  the  dis- 
cretion of  the  court,  and  its  refusal  is  not  the  subject  of  revision 
here.  Commonwealth  v.  Eastman,  1  Gush.  189;  s.  c,  48  Am.  Deo, 
596;  Oofumonwealth  v.  Ryan,  9  Gray,  137;  1  Whart.  Cr.  Law, 
§519. 

The  respondents*  counsel  argues  that  the  first  and  second  counts 
do  not  cover  the  offense  of  criminal  conspiracy  at  common  law. 
But  we  think  upon  a  careful  examination  of  the  English  and  Amer- 
ican cases  cited  in  argument,  and  we  suspect  that  none  have  been 
overlooked  on  either  side,  that  it  is  clear  to  a  demonstration  that  a 
combination  of  the  character  set  forth  in  these  counts  was  a  con- 
spiracy at  the  common  law;  and  farther,  that  the  subject-matter 
of  the  offense  being  the  same  in  this  country  as  in  England, 
namely:  an  interference  with  the  property  rights  of  third  persons, 
and  a  restraint  upon  the  lawful  prosecution  of  their  industries  as 
weU  as  an  unlawful  control  over  the  free  use  and  employment  by 
workmen  of  their  own  personal  skill  and  labor,  at  such  times,  for 
such  prices,  and  for  such  persons  as  they  please,  the  common  law 
of  England  is  '^  applicable  to  our  local  situation  and  circumstances,'' 
in  this  behalf,  and  is  therefore  the  common  law  of  Vermont. 
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In  England  and  here,  it  is  lawful,  and  it  may  be  added,  ooni- 
mendable,  for  any  body  of  men  to  associate  themselves  together  for 
the  purpose  of  bettering  their  condition  in  any  respect,  financial  or 
social.  The  very  genius  of  free  institutions  invites  them  to  higher 
levels  and  better  fortunes.  They  may  dictate  their  own  wages, 
fraternize  with  their  own  associates,  choose  their  own  employers, 
and  serve  man  and  mammon  according  to  the  .dictates  of  their  own 
conscience. 

But  while  the  law  accoDds  this  liberty  to  one,  it  accords  a  like 
liberty  to  every  other  one;  and  all  are  bound  to  so  use  and  enjoy 
their  own  liberties  and  privileges  as  not  to  interfere  with  those  of 
their  neighbors. 

All  the  legislation  in  England  and  America  has  been  progres- 
sively in  the  direction  of  according  to  laborers  the  enjoyment  of 
equid  rights  with  others. 

The  early  English  statutes,  beginning  with  the  middle  of  the 
fourteenth  century  are  to  be  read  in  the  light  of  the  civilization  of 
that  day,  and  their  provisions,  to  us  of  the  nineteenth  century, 
harsh,  illiberal  and  tyrannical,  were  but  the  reflex  of  the  prevalent 
notions  of  class  distinctions,  that  shaped  and  guided  the  social  and 
political  polity  of  those  days. 

From  time  to  time  however  down  to  1875,  this  legislation  has 
been  liberalized  and  christianized;  and  to-day  in  England,  as  here, 
workmen  stand  upon  the  same  broad  level  of  equality  before  the 
law  with  all  other  vocations,  professions  or  caUings  whatsoever, 
resi>ecting  the  disposition  of  their  labor  and  the  advancement  of 
their  associated  interests. 

There,  as  here,  it  is  unlawful  for  employers  wrongfully  to  coerce^ 
intimidate  or  hinder  the  free  choice  of  workmen  in  the  disposal  of 
their  time  and  talents.  There,  as  here,  it  is  unlawful  for  workmen 
wrongfully  to  coerce,  intimidate  or  hinder  employers  m  the  selec- 
tion of  such  workmen  as  they  choose  to  employ.  There,  as  here, 
no  employer  can  say  to  a  workman  he  must  not  work  for  another 
employer,  nor  can  a  workman  say  to  an  employer  he  cannot  employ 
the  service  of  another  workman. 

By  the  law  of  the  land  these  respondents  have  the  most  unquali- 
fied right  to  work  for  whom  they  please,  and  at  such  prices  as  they 
please.  By  the  law  of  the  land,  O'Rourke  and  Ooodfellow  have  the 
same  right.  By  the  same  law,  the  Ryegate  Oranite  Company  has 
the  right  to  employ  the  respondents  or  O'Rourke  on  such  terms  as 
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may  be  mataally  agreed  apon,  without  let,  hindrance  or  dictation 
from  any  man  or  body  of  men  whatCTcr. 

Suppofle  the  members  of  a  bar  association  in  Caledonia  county 
should  combine  and  declare  that  the  respondents  should  employ  no 
attorney,  not  a  member  of  such  association,  to  assist  them  in  their 
defense  in  this  case,  under  the  penalty  of  being  dubbed  a  ''  scab," 
and  having  his  name  paraded  in  the  public  press  as  unworthy  of 
recognition  among  his  brethren,  and  himself  brought  into  hatred, 
envy  and  contempt,  would  the  respondents  look  upon  this  as  an 
innocent  intermeddling  with  their  rights  nnder  the  law?  The 
proposition  has  only  to  be  stated  to  disclose  its  utter  inconsistency 
with  every  principle  of  justice  that  permeates  the  law  under  which 
we  live. 

If  such  conspiracies  are  to  be  tolerated  as  innocent,  then  every 
farmer  in  Vermont,  now  resting  in  the  confidence  that  he  may 
employ  such  assistance  in  carrying  on  his  farm  as  he  thinks  he 
can  afford  to  hire,  is  exposed  to  the  operation  of  some  secret  code 
of  law,  in  the  framing  of  which  he  had  no  voice,  and  upon  the 
terms  of  which  he  had  no  veto,  and  every  manufacturer  is  handi- 
capped by  a  system  that  portends  certain  destruction  to  his  indus- 
try. If  our  agricultural  and  manufacturing  indastries  are  sleeping 
upon  the  fires  of  a  volcano,  liable  to  eruption  at  any  moment,  it  is 
high  time  our  people  knew  it. 

But  happily  such  is  not  the  law,  and  among  English-speaking 
people  never  has  been  the  law.  The  reports,  English  and  American, 
are  full  of  illustrations  of  the  doctrine  that  a  combination  of  two 
or  more  persons  to  effect  an  illegal  purpose,  either  by  legal  or 
illegal  means,  whether  such  purpose  be  illegal  at  common  law  or 
by  statute;  or  to  effect  a  legal  purpose  by  illegal  means,  whether 
such  means  be  illegal  at  common  law  or  by  statute,  is  a  common- 
law  conspiracy.  Such  combinations  are  equally  illegal,  whether 
they  promote  objects  or  adopt  means  that  are  per  se  indictable;  or 
promote  objects  or  adopt  means  that  are  per  se  oppressive,  immoral 
or  wrongfully  prejudicial  to  the  rights  of  others. 

If  they  seek  to  restrain  trade,  or  tend  to  the  destruction  of  the 
material  prosperity  of  the  country,  they  work  injury  to  the  whole 
public. 

These  propositions  are  the  clear  deduction  of  the  cases  cited  in 
argument,  and  breathe  a  spirit  of  equality  and  justice  that  must 
oommend  itself  to  every  intelligent  mind. 
Vol.  LIX  —  90 
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Counsel  have  cited  to  us  no  case  in  which  it  has  been  ruled  that 
this  crime  of  conspiracy  does  not  exist  at  the  common  law.  We 
are  referred  to  Mr.  Wright's  clever  monograph  upon  criminal 
conspiracies,  wherein  the  author,  though  not  denying  that  con- 
spiracies to  injure  industries  and  against  the  free  exercise  of  one'a 
calling  according  to  his  own  choice,  were  held  to  be  criminal  at  the 
common  law,  still  attempts  to  throw  doubt  upon  the  basis  upon 
which  the  doctrine  rests. 

But  when  in  1  Hawkins'  Pleas  of  the  Grown,  chap.  37,  §  3  (a 
book  of  great  authority;  2  Russ.  Grimes,  674),  it  is  laid  down  *'  that 
all  conspiracies  whatever,  wrongfully  to  prejudice  a  third  person^ 
are  highly  criminal  at  common  law;"  and  in  3  Whart's  Grim. 
Law,  §  2322,  it  is  said  that  ''  a  combination  is  a  conspiracy  in  law 
whenever  the  act  to  be  done  has  a  necessary  tendency  to  prejudice 
the  public,  or  oppress  individuals,  by  unjustly  subjecting  them  to 
the  power  of  the  confederates,  and  giving  effect  to  the  purposes  of 
the  latter,  whether  of  extortion  or  mischief;''  and  the  same  propo* 
sition,  in  one  form  of  expression  and  another,  is  laid  down  in  3 
fiish.  Grim.  Law,  §  172;  and  in  Desty  Grim.  Law,  §  11;  and  in  3 
Ghitty  Grim.  Law,  1138;  and  in  Archbold  Grim.  Prac.  ft  PI.  1830; 
and  it  was  said  by  Dekmak,  G.  J.,  m  Queen  v.  Kenrick,  5  Q.  B.  Div. 
49:  ''It  was  contended,  in  the  first  place,  that  the  third  count  was 
bad  by  reason  of  uncertainty,  as  giving  no  notice  of  the  offense 
charged.  The  whole  law  of  conspiracy,  as  it  has  been  administered 
at  least  for  the  last  hundred  years,  has  been  thus  called  in  question; 
for  we  have  sufficient  proof  that  during  that  period  any  combina> 
tion  to  prejudice  another  unlawfully  has  been  considered  as  consti- 
tuting the  offense  so  called.  The  offense  has  been  held  to  consist 
in  the  conspiracy,  and  not  in  the  acts  committed  for  cariying  it  into 
effect;  and  the  charge  has  been  held  to  be  sufficiently  made  in  gen- 
eral terms  describing  an  unlawful  conspiracy  to  effect  a  bad  pur- 
pose;'' and  Baron  Bolfe,  in  Reg,  v.  Selsby,  5  Gox  Grim.  Gas.  495; 
and  TiKDAL,  G.  J.,  in  Reg.  v.  Harris,  1  Gar.  &  Marsh.  661;  and 
Cromfton,  J.,  in  ffMon  v.  Eckersley^  6  E.  ft  B.  47;  and  Obovb^ 
J.,  in  Rex  v.  Mawbey,  6  T.  R.  619;  and  Lord  Mansfield,  in  Rez 
V.  EccleSy  1  Leach  Grown  Gas.  274;  and  Hill,  J.,  in  Wahby  v. 
Anley,  3  E.  ft  E.  516;  and  Gampbbll,  G.  J.,  in  Reg.  v.  Rowlands, 
17  Adol.  &  El.  670;  and  Baron  Bramwbll,  in  Reg.  v.  DruUt,  10 
Gox  Grim.  Gas.  592;  and  Brett,  J.,  in  Reg.  v.  Bunn,  12  Cox 
Grim.  Gas.  316;  and  Malins,  V.  G.,  in  Springhead  Oo.  v.  iZtby> 
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L.  B.,  6  Eq.  551;  and  Golebidge,  C.  J.,  in  Mogul  8.  S,  Co.  y. 
McGregor^  L.  B.,  15  Q.  B.  Div.  476;  and  Shaw,  0.  J.,  in  Ciom- 
tnonwealth  t.  HufU,  4  Mete.  Ill,  128;  and  Gaton,  C.  J.,  in  Smith 
y.  People,  25  HL  17;  and  Oibsok,  0.  J.,  in  Commonwealth  t. 
Carlisle^  Jour.  Jnris.  225;  and  Chapman,  C.  J.,  in  Carew  y. 
Rutherford,  106  Mass.  1,  haye  all  added  their  indorsement  of  the 
doctrine  adyanced  as  early  as  the  work  of  Hawkins,  supra;  it 
is  manifest  that  we  are  compelled  to  forsake  the  literature  of  doubt, 
and  to  cleaye  unto  that  of  authority.  See  also  Sex  y.  Ferguson,  2 
Starkie  N.  P.  489;  Rex  y.  Bykerdike,  1  M.  &  Bob.  179;  People  y. 
Fisher,  14  Wend.  9;  State  y.  Donaldson,  82  N.  J.  L.  151;  Snow  y. 
Wheeler,  113  Mass.  186;  State  y.  Noyes,  25  Vt  415;  State  y.  Burn- 
ham^  15  N.  H.  396;  Morris  Run  Coal  Co,  y.  Barclay  Coal  Co.,  68 
Penn.  St.  173;  s.  c,  8  Am.  Bep.  159. 

Yice-Chancellor  Malinb,  in  the  case  cited  supra,  states  the 
law  of  the  subject  in  brief  but  intelligible  words:  '^Eyery  man  is 
at  liberty  to  enter  into  a  combination  to  keep  up  the  price  of 
wages;  but  if  he  enters  into  a  combination  for  the  object  of 
interfering  with  the  perfect  freedom  of  action  of  another  man, 
it  is  an  offense,  not  only  at  common  law  but  under  act  6  Oeo.  IV, 
chap.  129." 

The  principle  upon  which  the  cases,  English  and  American,  pro-^ 
ceed,  is,  that  eyery  man  has  the  right  to  employ  his  talents,  indus- 
try and  capital  as  he  pleases,  free  from  the  dictation  of  others;  and 
if  two  or  more  persons  combine  to  coerce  his  choice  in  this  behalf, 
it  is  a  criminal  conspiracy.  The  labor  and  skill  of  the  workman, 
be  it  of  high  or  low  degree,  the  plant  of  the  manufacturer,  the 
equipment  of  the  farmer,  the  inyestments  of  commerce,  are  all  in 
equal  sense  property.  If  men  by  overt  acts  of  yiolence  destroy 
either,  they  are  guilty  of  crime.  The  anathemas  of  a  secret  organ- 
ization of  men  combined  for  the  purpose  of  controlling  the  industiy 
of  others  by  a  species  of  intimidation  that  works  upon  the  mind 
rather  than  the  body,  are  quite  as  dangerous,  and  generally  alto- 
gether more  effective,  than  acts  of  actual  violence.  And  while  such 
conspiracies  may  give  to  the  individual  directly  affected  by  them  a 
private  right  of  action  for  damages,  they  at  the  same  time  lay  a 
basis  for  an  indictment  on  the  ground  that  the  State  itself  is  di- 
rectly concerned  in  the  promotion  of  all  legitimate  industries  and 
the  development  of  all  its  resources,  and  owes  the  duty  of  protec- 
tion to  its  citizens  engaged  in  the  exercise  of  their  callings.     The 


716  VERMONT, 


State  T.  Stewtit. 


good  order,  peace  and  general  prosperity  of  the  State  are  directly 
inyolved  in  the  question. 

In  the  case  at  bar,  the  third  and  foarth  counts  set  forfch  more 
particularly  the  methods  adopted  by  the  respondents  to  interfere 
with  the  prosecution  of  its  business  by  the  Ryegate  Granite  Works. 
They  charge  the  respondents  with  an  intent  to  prevent  the  prose- 
cution of  the  work  of  that  company  by  threatening  O'Ronrke, 
Ooodfellow  and  others;  that  the  Ryegate  Granite  Works  were 
'' scab  shops "  and  all  workmen  therein  were ''scabs,'' and  their 
names  would  be  published  in  the  ''scab"  list  in  the  Granite  Cut- 
ters' Journal,  and  that  they  would  be  shunned  and  not  allowed  to 
work  with  other  granite  cutters,  and  would  be  disgraced  in  the 
craft,  etc.;  by  all  which  O'Rourke,  Goodfellow  and  others  were 
frightened  and  driven  away  from  said  shops. 

The  exposure  of  a  legitimate  business  to  the  control  of  an  asso- 
ciation that  can  order  away  its  employees  and  frighten  away  others 
that  it  may  seek  to  employ,  and  thus  be  compelled  to  cease  the 
further  prosecution  of  its  work,  is  a  condition  of  things  utterly  at 
war  with  every  principle  of  justice,  and  with  every  safeguard  of 
protection  that  citizens  under  our  system  of  government  are  enti- 
tled to  enjoy.  The  direct  tendency  of  such  intimidation  is  to  es- 
tablish over  labor,  and  over  all  industries,  a  control  that  is  unknown 
to  the  law,  and  that  is  exerted  by  a  secret  association  of  conspira- 
tors, that  is  actuated  solely  by  personal  considerations,  and  whose 
plans,  carried  into  execution,  usually  result  in  violence  and  the  de- 
atruction  of  property. 

That  evils  exist  in  the  relations  of  capital  and  labor,  and  that 
workmen  have  grievances  that  oftentimes  call  for  relief,  are  facts 
that  observing  men  cannot  deny.  With  such  questions  we,  as  a 
court,  have  no  function  to  discharge  further  than  to  say  that  the 
remedy  cannot  be  found  in  the  boycott 

But  it  is  objected  that  the  first  and  second  counts  are  defective 
in  form. 

In  the  first  count  the  pleader  charges  an  unlawful  combination, 
conspiracy,  confederacy  and  agreement  to  prevent,  hinder  and  de- 
ter, by  violence,  threats  and  intimidation,  the  Ryegate  Granite 
Works  from  retaining  and  taking  into  its  employ  O'Rourke,  Good- 
fellow  and  others. 

In  the  second  count,  after  stating  a  malicious  intent  to  control, 
injnrc,  terrify  and  impoverish  the  Granite  Company,  he  charges  un 
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tinlawfal  conspiracy,  combination^  confederacy  and  agreement  to- 
terrify,  frighten,  alarm,  intimidate  and  drive  away,  by  threats  and 
intimidation,  O'Rourke,  etc.,  who  were  then  and  there  workmea 
aind  laborers  of  the  Oranite  Works. 

Both  counts  charge  an  unhiwf ul  conspiracy;  and  both  set  forth 
the  means  by  which  the  conspiracy  is  to  be  carried  into  effect 
The  unlawful  conspiracy  is  enough  without  the  statement  of  the 
means  to  show  an  offense  at  the  common  law.  A  conspiracy  to 
hinder,  prevent  and  deter  a  man  from  retaining  and  taking  into 
his  employ  an  attorney  to  defend  his  cause  is  a  clear  violation  of 
his  as  well  as  the  attorney's  personal  rights;  and  equally  so  is  a 
combination  to  terrify,  alarm  and  drive  away  his  attorney  already 
employed.  The  natural  tendency  and  inevitable  consequence  of 
such  combinations  is  to  restrain  the  prosecution  of  legitimate  call- 
ings and  industries,  and  thereby  injure  the  public  as  well  as  indi- 
viduals. The  coercive  intent,  emphasized  and  expanded  by  the 
Aggregation  of  numbers,  and  amounting  to  a  show  of  force,  gives  to 
such  combination  its  character  of  illegality. 

If  in  fact  the  respondents  had  prevented,  hindered  and  deterred 
the  Granite'  Works  from  employing  O'Bourke,  the  act  would  con- 
fessedly have  been  criminal.  It  logically  follows  that  a  conspiracy 
to  do  this  thing  would  be  equally  so. 

It  is  not  necessary  to  aver  that  the  Oranite  Works  desired  or  in- 
tended to  employ  O'Bourke.  An  allegation  that  it  was  in  fact  pre- 
vented from  employing  him  ex  vi  termini  implies  a  purpose  to  em- 
ploy him  which  has  been  met  and  thwarted.  So  an  allegation  that 
the  respondents  conspired  to  hinder  and  prevent  such  employment 
imports  an  intent  to  interfere  with  the  execution  of  a  purpose 
already  resolved  upon.  But  the  pleader  has  supplemented  the 
charge  of  unlawful  conspiracy  by  an  allegation  of  the  means  by  which 
it  is  to  be  accomplished;  namely,  by  violence,  threats  and  intimida^ 
tion.  Our  statute,  §§  4226,  4227,  R.  L.,  has  prescribed  a  punish- 
ment for  using  threats  or  intimidation  to  prevent  a  person  from 
accepting  or  continuing  an  employment  in  a  mill,  etc. 

These  counts  then  charge  a  conspiracy  to  do  an  act  unlawful  at 
common  law,  by  means  unlawful  under  the  statute. 

In  such  case,  it  is  not  necessary  to  set  out  specifically  the  kind  of 

threats  or  methods  of  intimidation  made  use  of.     The  words  of  the 

'  statute  may  be  used  without  setting  fprth  their  meaning.     Thus 

in  R^.  V.   Rowlands,  17  Ad.  &  El.  (N.  S.)  671,  the  indictment 
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among  other  things  charged  a  conspiracy  to  force  workmen  to  quit 
the  employment  of  Messrs.  Perry  by  using  threats  and  intimidation. 
The  statute,  6  Oeo.  lY,  chap.  129,  §  3,  forbids  the  use  of  such  means. 
The  court  said:  ''It  is  objected  that  some  counts  do  not  disclose 
the  nature  of  the  molestation  or  intimidation  by  which  the  con- 
spiracy was  to  take  effect;  but  this  is  quite  unnecessary.  The 
words  of  the  legislature  are  used;  the  terms  in  question  have  a 
meaning  stamped  upon  them  by  the  act,  6  Oeo.  IV,  chap.  129,  §  3, 
and  we  must  take  it  that  they  are  used  here  in  that  sense.  And 
they  are  not  employed  as  describing  the  substantive  offense  for 
which  the  indictment  is  preferred;  that  offense  consists  in  the  con- 
spiracy, which  is  a  misdemeanor  at  common  law." 

In  CommonweaUh  v.  Dyer,  128  Mass.  70,  under  a  statute  similar 
to  ours,  a  like  decision  was  made;  and  such  is  the  general  rule  in 
criminal  pleading,  even  when  the  statutory  terms  create  the  offense. 
1  Whart.  Crim.  Law,  §  364;  State  v.  Cook.ZS  Vt.  437. 

Here  the  conspiracy  is  the  complete  criminal  act.  It  was  wholly 
unnecessary  to  aver  the  means  by  which  the  conspiracy  was  to  be 
carried  out.  State  v.  Nbyes,  25  Vt.  415,  422.  Herein  lies  the  dis- 
tinction between  this  case  and  CommonweaUh  v.  Hunt,  4  Mete.  Ill, 
relied  upon  by  the  respondents.  It  that  case  the  substantive  offense 
was  a  conspiracy,  but  not  to  do  an  unlawful  act;  and  the  means  laid 
for  its  accomplishment  were  laid  as  mere  matters  of  aggravation, 
so  no  crime  whatever  was  charged  in  the  indictment. 

If  the  means  to  be  used  are  not  necessarily  unlawf ul,  either  by 
statute  or  the  common  law,  and  are  laid  as  the  corpus  delicti  then 
the  rule  contended  for  by  the  respondents  applies;  and  a  particular 
statement  of  the  means  to  be  used  must  be  set  out,  so  that  the 
court  can  see  on  the  face  of  the  indictment  that  a  crime  has  been 
committed.  In  State  v.  Keach,  40  Vt.  113,  this  court  laid  down 
the  rule  as  follows:  ''  T-he  adjudged  cases  uniformly  recognize  the 
rule  that  a  general  allegation  that  two  or  more  persons  conspire  to  ef- 
fect an  object  criminal  in  itself,  as  to  commit  a  misdemeanor  or  felony, 
is  sufficient,  even  though  the  indictment  omits  all  charges  of  the 
particular  means  to  be  used;  and  the  cases  are  now  equally  uniform 
in  holding  that  if  the  agreement  or  combination  be  to  do  an  act  or 
to  effect  an  object  not  criminal,  by  the  use  of  unlawful  means,  a 
general  charge  of  a  conspiracy  to  effect  the  object  is  not  sufficient; 
and  the  charge  of  such  a  conspiracy  must  be  accompanied  with  a 
particular  statement  of  the  means  by  which  the  object  of  the  con- 
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^piracy  was  to  be  effected,  so  that  those  means  may  appear  to  be 
crimiDal,  or  the  indictment  will  be  bad/' 

These  connts  are  drawn  in  accordance  with  approved  precedents 
—2  Whart.  Prac.  667,  666;  Bish.  Forms,  §§  303,  304  —  and  are, 
we  think,  sufficient  without  the  supplementary  averment  of  the 
means  to  be  used;  and  a  fortiori  a  count  charging  a  conspiracy  to 
do  an  unlawful  act  by  unlawful  means  must  be  held  sufficient. 

Much  that  ha&  already  been  said  applies  to  the  third  and  fourth 
counts. 

We  think  they  sufficiently  set  out  an  offense  under  section  4227, 
B.  L.  The  language  of  the  statute  is  adopted,  all  the  elements  of 
the  offense  clearly  enumerated,  and  the  whole  charged  to  have  been 
done  with  the  intent  specified.  This  is  sufficient.  Commonwealth 
T.  Dyer,  supra;  Reg.  v.  Rowlands ^  supra;  State  v.  JoneSy  33 
Vt.  443;  Staie  v.  Cook,  38  Vt.  437;  1  Whart.  Crim.  Law,  §  364. 

It  was  unnecessary  to  aver  knowledge  in  the  respondents  of  the 
wrongful  character  of  the  matters  and  things  charged  against  them. 
If  an  act  in  its  natural  characteristics  and  quality  is  unlawful, 
knowledge  of  its  wrongful  character  is  presumed.  It  is  otherwise 
when  it  becomes  wrongful  by  the  presence  of  accidental  or  fortui- 
tous features  not  ordinarily  attendant  upon  it.  Thus  in  Staie  v. 
Carpenter,  54  Vt.  551,  cited  by  respondents,  the  respondent  was 
presumed  to  know  that  it  was  unlawful  to  assault  Larose  as  an 
individual.  So  for  such  assault  no  averment  was  necessary  to  bring 
home  to  him  knowledge  of  the  wrongful  quality  of  his  act.  But 
when  the  same  act  was  enlarged  to  the  grade  of  an  offense  for 
impeding  Larose  as  a  public  officer,  it  took  on  a  character  so 
abnormal  that  knowledge  of  this  artificial  quality  of  his  act  in 
the  respondent  must  be  alleged  in  order  to  lay  a  basis  for  a  guilty 
intent. 

We  do  not  deem  it  necessary  to  extend  this  discussion — already 
too  long  drawn  out  —  in  following  seriatim  the  numerous  objections 
taken  in  the  able  and  elaborate  brief  of  the  respondents  to  the 
different  counts  of  this  indictment.  The  general  scope  of  the 
views  expressed  covers  the  whole  ground,  we  think;  and  the  result 
is,  the  judgment  of  the  County  Court  overruling  the  motion  to 
quash  and  overruling  the  demurrer,  and  adjudging  the  indictment* 
to  be  sufficient,  is  affirmed;  and  the  cause  is  remanded,  to  be  further 
proceeded  with. 

Judgment  affirmed  and  cause  remanded. 
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NoTB  BT  THR  Refobter.  —  In  Old  Dominion  SUamMp  Oompanp  ▼.  Jfe- 
Kenna,  U.  S.  Cir.  Ct.,  S.  D.  of  N.  T.,  it  was  held  that  interferenoe  with  the 
lawful  basiness  of  an  employer,  whose  workmen  are  engaged  upon  just  and 
aatiafactoiy  wages,  by  procaring  them  to  quit  work  in  a  body,  if  committed 
by  persons  not  in  the  employ  of  the  same  employer,  and  for  the  purpose  of 
injaring  his  bosiness  until  he  shall  accede  to  demands  he  is  under  no  obliga- 
tion to  grant,  is  actionable.  So  is  declaring  and  attempting  to  enforce  a  boy- 
oott  for  the  purpose  of  coercing  compliance  with  such  demands.  Bbown,  J., 
said:  "I  have  carefully  considered  the  elaborate  arguments  of  counsel  and 
examined  the  numerous  authorities  referred  to.  For  lack  of  time  I  can  only 
state  my  conclusions: 

''1.  All  the  material  averments  are  either  stated  positively,  or  the  source  of 
information  is  sufficiently  indicated. 

**  2.  The  facts  stated  in  the  complaint  and  affidavit  constitute  a  legal  cause 
of  action  against  all  the  defendants  for  the  actual  damages  suffered  for  the 
following  reasons: 

**{a)  The  plaintiff  was  engaged  in  the  legal  calling  of  common  carrier,  owning- 
vessels,  lighters  and  other  crafts  used  in  its  business,  in  the  employment  of 
which  numerous  workmen  were  necessary,  who  as  the  complaint  avers  were 
employed  '  upon  terms  as  to  wages  which  were  |nst  and  satisfactory.' 

"(P)  The  defendants  not  being  in  the  plaintiff's  employ,  and  without  any  legal 
justification,  so  far  as  appears — a  mere  dispute  about  wages,  the  merits  of 
which  are  not  stated,  not  being  a  legal  justification  —  procured  plaintiff's  work- 
men in  this  city  and  in  southern  ports  to  quit  work  in  a  body,  for  the  purpose 
of  inflicting  injury  and  damage  upon  the  plaintiff  until  it  should  accede  to  the 
defendants*  demands,  which  the  plaintiff  was  under  no  obligation  to  grant;  and 
such  procurement  of  workmen  to  quit  work,  being  designed  to  inflict  injury  on 
the  plaintiff,  and  not  being  justified,  constituted  in  law  a  malicious  and  illegal 
interference  with  the  plaintiff's  business,  which  is  actionable. 

"(c)  After  the  plaintiff's  workmen,  through  the  defendants'  procurement,  had 
quit  work,  the  defendants,  for  the  further  unlawful  purpose  of  compelling^ 
the  plaintiff  to  pay  such  a  rate  of  wages  as  they  might  demand,  declared  a. 
boycott  of  the  plaintiff's  business  and  attempted  to  prevent  the  plaintiff  from 
carrying  on  any  business  as  common  carrier,  or  from  using  or  employing  its 
vessels,  lighters,  etc.,  in  that  business,  and  endeavored  to  stop  all  the  dealings 
of  other  persons  with  the  plaintiff  by  sending  threatening  notices  or  messages 
to  its  various  customers  and  patrons,  and  to  the  agents  of  various  steamship 
lines,  and  to  wharfingers  and  warehousemen  usually  dealing  with  the  plain- 
tiff, designed  to  intimidate  them  from  having  any  dealings  with  it  through 
threats  of  loss  and  expense  in  case  they  dealt  with  plaintiff  by  receiving,  stor- 
ing or  transmitting  its  goods  or  otherwise;  and  various  persons  were  deterred 
from  dealing  with  the  plaintiff  in  consequence  of  such  intimidations,  and 
refused  to  perform  existing  contracts  and  withheld  their  former  eustomarj 
business,  greatly  to  the  plaintiff's  damage. 

**(d)  The  acts  last  mentioned  were  not  only  illegal,  rendering  the  defendants 
liable  in  damages,  but  also  misdemeanors  at  common  law  as  well  as  by  sectioik 
168  of  the  Penal  Code  of  this  State. 
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"(«)  Associations  have  no  more  right  to  inflict  injury  upon  others  than  indi- 
Tidnals  haye.  All  combinations  and  associations  designed  to  coerce  workmen 
to  become  members,  or  to  interfere  with,  obstruct,  vex  or  annoy  them  in  work- 
ing or  in  obtaining  work  l)ecause  they  are  not  members,  or  in  order  to  induce 
them  to  become  members,  or  designed  to  prevent  employers  from  making  a 
just  discrimination  between  the  wages  paid  to  the  skillful  and  to  the  unskill- 
ful, to  the  diligent  and  to  the  lazy,  to  the  efficient  and  to  the  inefficient,  and 
all  associations  designed  to  interfere  with  the  perfect  freedom  of  employers  in 
the  proper  management  and  control  of  their  lawful  business,  or  to  dictate  in 
any  particular  the  terms  upon  which  their  business  shall  be  conducted,  by 
means  of  threats  of  injury  or  loss,  by  interference  with  their  property  or  traf- 
fic, or  with  their  lawful  employment  of  other  persons,  or  designed  to  abridge 
any  of  these  rights,  are  pro  tarUo  illegal  combinations  or  associations;  and  all 
acts  done  in  furtherance  of  such  intentions  by  such  means  and  accompanied  by 
damage  are  actionable.  See  Greenhood  Pub.  Policy,  648,  658;  People  v.  FMer, 
14  Wend.  1 ;  Tareton  v.  MeOaUUer,  Peake.  *105;  Rafael  y.  VereUl,  2  W.  Bl. 
1055;  Lumley  v.  Qye,  3  £1.  &  R  316;  Bofoen  v.  HaU,  2  Q.  B.  Div.  383,  837; 
Gregory  v.  Dvke  Co,,  6  M.  &  G.  305;  Qunlher  v.  AiUyr,  4  T.  B.  Monr.  12;  Beg, 
V.  BoUinfl,  17  Ad.  &  El.  (N.  S.)  671;  Mogul  Co.  v.  Macgregar,  16  Q.  B.  Div.  476; 
Walker  ▼.  Oronin,  107  Ma8S.-555;  Carew  v.  Butherford,  106  Mass.  1;  State  v. 
Donaldeon,  82  N.  J.  Jaw,  151;  Mcut&r  Stevedoret^  Aun,  v.  Waleh,  2  Daly,  1, 18; 
Johneon  v.  Meinhardt,  61  How.  Pr.  168;  Slaughter -House  Cases,  16  Wall.  86, 
116. 

"  8.  There  is  no  such  doubt  concerning  the  plaintiff's  legal  right  as  should 
debar  it  from  the  usual  remedy.  The  motion  to  discharge  from  arrest  is 
therefore  denied." 

In  StaU  V.  GUdden,  Sup.  Ct.  of  Conn.,  April  1,  1887.  it  was  held  that  a 
"  boycott,'*  as  that  term  is  used  by  organizations  or  laboring  men  in  this 
country,  is  a  conspiracy  at  common  law,  and  the  means  by  which  it  is  in  gen- 
eral sought  to  be  accomplished  are  not  only  unlawful,  but  in  some  degree 
criminal.  Carpbnteb,  J.,  said  [omitting  some  immaterial  matter]:  ''We 
will  next  inquire  what  is  a  criminal  conspiracy.  We  will  not  attempt  to 
formulate  in  a  single  sentence  a  definition  which  will  embrace  every  case  of 
conspiracy  which  the  law  will  regard  as  criminal.  Such  a  definition  will  of 
necessity  embrace  not  only  a  great  variety  of  subjects,  but  also  many  distinct 
and  independent  classes  of  subjects.  We  shall  therefore  have  a  better  under- 
standing of  the  matter  if  we  consider  each  part  of  such  definition  by  itself, 
each  part  having  reference  to  a  class  of  objects  or  purposes  which  may  form 
the  subject  of  a  conspiracy.  In  the  first  place  it  seems  to  be  generally  con- 
ceded that  if  t*^o  or  more  persons  confederate  and  agree  together  to  commit 
some  crime  or  misdemeanor,  such  confederation  or  agreement  is  itself  an 
offense.  Here  we  are  hardly  on  debatable  ground  and  here  we  will  jiause  and 
apply  this  partial  definition  to  this  information.  A  statute  passed  in  1878  pro- 
vides that  '  every  person  who  shall  threaten  to  use  any  means  to  intinddate 
any  person,  to  compel  such  person  against  his  will  to  do,  or  abstain  from 
doing,  any  act  which  such  person  has  a  legal  right  to  do,  or  shall  persistently 
follow  such  person  in  a  disorderly  manner,  or  injure  or  threaten  to  injure  his 
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property  with  intent  to  intimidate  him  shall,  upon  conviction,  be  liable  to  a 
fine  not  exceeding  $100  or  imprisonment  in  the  county  jail  six  months.'  This 
statute  is  unquestionably  designed  as  a  substitute  for  the  act  of  1877,  which 
doubtless  had  its  origin  in  the  apprehension  which  prevailed  throughout  the 
country  at  the  time  of  and  soon  after  the  trouble  on  the  Pennsylvania  railroad, 
during  which  there  was  such  an  immense  destruction  of  property  at  Pitts- 
burgh. The  operation  of  that  act  was  limited  to  railroad,  gas  and  telegraph 
companies.  The  act  of  1878  removed  the  limitaUon  and  was  designed  to  pio- 
tect  all  persons,  natural  or  artificial,  employers  or  employees,  in  the  manage- 
ment and  control  of  their  own  business.  It  simply  extended  the  remedy. 
We  cannot  therefore  limit  the  act  of  1878  to  subjects  embraced  in  the  act  of 
1877  without  doing  violence  to  the  manifest  intention  of  the  legislature.  Do 
the  acts  which  it  is  alleged  the  defendants  conspired  to  do  fall  within  the  pro- 
hibition of  the  act  of  1878?  They  propose  to  threaten  and  use  means  (the 
boycott)  to  intimidate  the  Garrington  Publishing  Company,  to  compel  it, 
against  Its  will,  to  abstain  from  doing  an  act  (to  keep  in  its  employ  the  work- 
men of  its  choice)  which  it  had  a  legal  right  to  do,  and  to  do  an  act  (employ 
the  defendants  and  such  persons  as  they  should  name)  which  it  had  a  legal 
right  to  abstain  from  doing.  There  can  be  but  one  answer  to  the  question. 
The  acts  proposed  are  clearly  prohibited  by  the*statute.  We  might  perhaps 
stop  here,  but  the  arguments  of  the  case  took  a  much  wider  range,  and  the 
case  itself  will  justify,  and  the  times  in  which  we  live  seem  to  require  a  mora 
extended  examination  of  the  subject.  Conspiracies  against  the  government 
and  conspiracies  to  hinder  or  obstruct  the  administration  of  justice,  which  are 
also  regarded  as  criminal  conspiracies,  need  not  be  considered  in  this  case. 
It  has  often  been  said  that  a  conspiracy  to  effect  an  unlawful  purpose,  or  a 
lawful  purpose  by  unlawful  means,  is  an  offense.  But  this  is  said  to  be  a 
limitation  rather  than  a  definition.  It  certainly  lacks  definition.  BCaay  acts 
are  said  to  be  unlawful  which  would  not  be  the  subject  of  a  criminal  oonspi^ 
racy.  Other  acts  are  unlawful  because  they  are  in  violation  of  the  criminal 
law  or  of  some  penal  statute.  If  the  end  or  means  are  criminal  in  themselves, 
or  contrary  to  some  penal  statute,  the  conspiracy  is  clearly  an  offense.  Between 
these  two  extremes  a  great  variety  of  cases  may  arise,  many  of  which  ought 
not  to  be  regarded  as  criminal.  Suppose  two  or  more  boys,  for  instance,  agree 
to  go  upon  another's  land;  the  proposed  act  is,  or  may  be,  a  trespass  and  there- 
fore unlawful.  If  they  do  not  go  no  harm  is  done;  if  they  do  go  they  are,  or 
may  be  liable  civilly;  but  no  one  would  seriously  contend  that  in  either  case 
they  would  be  liable  criminally  for  the  conspiracy.  But  suppose  two  or  mors 
conspire  unjustly  and  wrongfully  to  deprive  another  of  his  liberty  or  prop- 
erty. Then,  as  we  shall  hereafter  see,  the  criminal  law  may  take  oognizanoe 
of  the  act.  Of  course  it  is  difficult,  if  not  impossible,  to  define  accurately  and 
clearly  in  advance  what  would  and  what  would  not  be  an  offense.  Hence  the 
difficulty  of  regulating  by  statute  in  all  cases  the  law  of  criminal  conspiracy^ 
But  this  difficulty  is  not  confined  to  these  cases.  There  are  other  offenses  at 
common  law  that  are  not  defined  by  any  statute.  *  *  *  Now  if  we  look  al 
this  transaction  as  it  appears  in  the  face  of  this  information,  we  shall  be  satis- 
fied that  the  defendants'  purpose  was  to  deprive  the  Harrington  Publishing 
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Company  of  its  liberty  to  carry  on  its  bosinees  in  its  own  way,  although  in 
doing  so  it  interfered  with  no  right  of  the  defendant.  The  motive  was  a  sel- 
fish one,  to  gain  an  advantage  onjastly  and  at  the  expense  of  others,  and 
therefore  the  act  was  legally  corrupt.  As  a  means  of  accomplishing  the  pur- 
pose the  parties  intended  to  harm  the  Carrington, Publishing  Company,  and 
therefore  it  was  malicious.  It  seems  strange  in  a  country  in  which  law  inter- 
feres so  little  with  the  liberty  of  the  individual,  that  it  should  be  necessary  to 
announce  from  the  bench  that  every  man  may  carry  on  his  business  as  he 
pleases,  may  do  what  he  will  with  his  own  so  long  as  he  does  nothing  unlaw- 
ful and  acte  with  due  regard  to  the  rights  of  others,  and  that  the  occasion  for 
such  an  announcement  should  be,  not  an  attempt  by  government  to  interfere 
with  the  rights  of  citizens,  nor  by  the  rich  and  powerful  to  oppress  the 
poor,  but  an  attempt  by  a  large  body  of  workingmen  to  control,  by  means 
little,  if  any  better  than  force,  the  action  of  employers.  The  defendants 
and  their  associates  said  to  the  Carrington  Publishing  Company:  'Tou 
shall  discharge  the  men  you  have  in  your  employ  and  shall  hereafter 
employ  only  such  men  as  we  shall  name.  It  is  true  we  have  no  interest 
in  your  business,  we  have  no  capital  invested  therein,  we  are  in  no  wise 
lesponsible  for  ito  success,  and  we  do  not  participate  in  its  profite,  yet  we 
have  a  right  to  control  ito  management  and  compel  you  to  submit  to  our  direc- 
tion.' The  bare  assertion  of  such  a  right  is  startling.  The  two  alleged  righto 
oannoi  co-exist;  one  or  the  other  must  yield.  If  the  defendanto  have  the  right 
which  they  daim,  then  all  business  enterprises  are  alike  subject  to  their  direc- 
tion. No  one  is  safe  in  engaging  in  business,  for  no  one  knows  whether  his 
business  affairs  are  to  be  directed  by  intelligence  or  ignorance,  whether  law 
and  Justice  will  protect  the  business,  or  brute  force  regardless  of  law  will  con- 
trol it,  for  it  must  be  remembered  that  the  exercise  of  the  power,  if  conceded, 
will  by  no  means  be  confined  to  the  manner  of  employing  help.  Upon  the 
same  principle  and  for  the  same  reason  the  right  to  determine  what  business 
others  shall  engage  in,  when  and  where  it  shall  be  carried  on,  eto.,  etc,  eto., 
will  be  demanded  and  must  be  conceded.  The  principle,  if  it  once  obtains  a 
foothold,  is  aggressive  and  is  not  easily  checked.  It  thrives  on  what  it  feeds 
and  is  insatiate  in  its  demands.  More  requires  more.  If  a  large  body  of  irre- 
sponsible men  demand  and  receive  power  outside  of  law,  over  and  above  law,  it 
is  not  to  be  expected  that  they  will  be  satisfied  with  a  moderate  and  reason- 
able use  of  it.  All  history  proves  that  abuses  and  excesses  are  inevitable. 
The  exercise  of  irresponsible  power  by  men,  like  the  taste  of  human  blood  by 
tigers,  creates  an  unappeasable  appetite  for  more.  Business  men  have  a  gen- 
eral understanding  of  their  righto  under  the  law,  and  have  some  degree  of 
confidence  that  the  government  through  its  courts  will  be  able  to  protect 
those  righto.  This  confidence  is  the  comer  stone  of  the  whole  business,  but 
if  their  righto  are  such  only  as  a  secret  and  irresponsible  organization  is  will- 
ing to  concede  to  them,  and  will  receive  only  such  protection  as  such  an  organ- 
ization is  willing  to  give,  where  is  that  confidence  which  is  essential  to  the 
prosperity  of  the  country  7 

"  Again,  if  the  alleged  right  is  conceded  to  the  defendanto,  a  similar  right 
most  be  conceded  to  the  promotors  of  the  Carrington  Publishing  Company,  and 
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thoee  with  whom  they  may  associate.  Otherwise  all  men  are  not  equal  before 
the  law.  It  logically  follows  that  they  in  turn  may  control  the  bnsinefls  mat- 
ters of  the  defendants,  may  determine  what  trade  or  occupation  they  may  fol- 
low, whether  to  work  in  this  establishment  or  in  that  or  in  none  at  all.  Obvi- 
ously such  conflicting  claims  in  the  absence  of  law  can  lead  to  but  one  result 
and  that  will  be  determined  by  brute  force.  It  would  be  an  instance  of  the 
survival  not  necessarily  of  the  fittest  but  of  the  strongest.  That  would  be 
subversive  not  only  of  all  business  but  also  of  law  and  of  the  government 
itself.  The  end  would  be  anarchy,  pure  and  simple.  Once  more.  Suppose 
the  government  should  assert  the  right  in  the  same  manner  to  regulate  and 
control  the  business  affairs  of  the  Carrington  Publishing  Company  and  other 
business  enterprises,  how  long  would  the  people  submit  to  it  ?  And  yet  the 
exercise  of  such  a  power  by  government  would  be  far  more  tolerable  than  its 
exercise  would  be  by  secret  organizations,  however  wise  and  intelligent  such 
organization  may  be,  for  government  is  established  by  the  people  and  is  respon- 
sible to  all  the  people.  If  it  abuses  its  power  the  people  have  the  remedy  in 
their  own  hands,  but  if  a  secret  organization,  in  the  management  of  which  the 
people  at  large  have  no  voice,  has  no  power  and  is  not  amenable  to  law,  where 
is  the  remedy  ?  It  is  further  alleged  that  another  purpose  of  the  defendants 
was  to  injure  and  oppress  John  E.  Skinner  and  seven  other  workmen  of  the 
Carrington  Publishing  Company  by  depriving  them  of  their  employment. 
What  we  have  already  said  applies  equally  well  to  this  purpose  of  the  defend- 
ants. The  workmen  named  have  just  as  good  a  right  to  work  for  the  corpora- 
tion as  the  defendants  have,  and  their  right  is  entitled  to  the  same  considera- 
tion and  the  same  protection.  Then  there  are  these  further  considerations. 
It  is  a  combination,  not  against  capital,  nor  employers,  but  against  fellow 
workmen  —  men  whose  earnings  are  comparatively  small,  and  who  presumably 
used  all  their  earnings  for  the  support  of  themselves  and  their  families.  They 
are  ordinarily  poor  men  and  men  whose  entire  capital  consists  in  their  trade 
and  time.  It  is  proposed  wantonly  to  deprive  them  of  a  livlihood  and  practi- 
cally of  all  means  of  support.  If  a  capitalist  is  driven  from  his  business  he 
has  other  resources,  but  the  poor  mechanic,  driven  from  his  employment,  and, 
as  is  often  the  case,  deprived  of  employment  elsewhere,  is  compelled  to  see 
his  loved  ones  suffer  or  depend  upon  charity.  It  is  also  a  combination  of  many 
to  impoverish  and  oppress  a  few.  The  weaker  party  needs  and  must  receive 
the  protection  of  the  law.  If  in  any  case  it  is  criminal  for  many  to  combine  to 
do  what  any  one  may  lawfully  do  singly,  it  would  seem  that  this  would  be 
such  a  case.  Numbers  can  accomplish  what  one  man  cannot,  evil  as  well  as 
good,  and  that  is  the  reason  of  the  combination.  The  law  encourages  combi- 
nation for  good,  and  combinations  by  workmen  to  better  their  condition  by 
legitimate  and  fair  means  are  commendable  and  should  be  encouraged.  But 
combinations  for  evil  purposes,  whether  by  one  class  of  men  or  another,  are 
detrimental  to  the  public  weal  and  cannot  be  regarded  with  favor  by  the 
courts.  But  combinations  for  good  purposes  may  be  perverted,  and  when 
their  power  is  sought  to  be  used  to  harm  their  fellow  men,  to  deprive  others 
of  their  just  rights,  then,  not  the  combination,  but  the  use  of  it  becomes  crim- 
inal.    In  such  use  there  is  a  large  element  of  wantonness  and  malice.     Any 
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<uie  man,  or  any  one  of  several  men,  acting  independently,  is  powerless;  bat 
when  seyeral  combine  and  direct  tlieir  united  energies  to  the  aooomplishmeni 
of  a  bad  purpose  the  combination  is  formidable.  Its  power  for  evil  increases 
as  its  number  increases.  No  one  can  drive  these  workmen  from  their  situa- 
tions. Numbers,  if  allowed  their  will,  may  do  it.  The  intention  by  one  man 
m>  long  as  he  does  nothing  is  not  a  crime  of  which  the  law  will  take  cognizance 
of,  and  so  too  of  any  number  of  men  acting  separately.  But  when  several 
men  form  the  intent  and  come  together  and  agree  to  carry  it  iDto  execution 
the  case  is  changed.  The  agreement  is  a  step  in  the  direction  of  accomplish- 
ing the  purpose.  The  combination  becomes  dangerous  and  subserves  the 
rights  of  others,  and  the  law  wisely  says  it  Is  a  crime.  It  is  no  answer  to  say 
the  conspiracy  was  for  a  lawful  purpose,  to  better  their  own  condition,  to  fix 
and  advance  their  rate  of  wages  and  further  their  own  material  interests.  It 
is  certainly  true  that  they  had  a  right  to  such  a  purpose,  and  to  use  all  lawful 
means  to  carry  it  into  effect;  and  so  a  purpose  to  acquire  property  is  lawful  so 
far  as  it  contemplates  lawful  means  only.  But  if  it  contemplates  the  aocumu- 
lation  of  money  by  means  of  murder,  theft,  fraud,  or  injustice,  the  end  does 
not  sanctify  the  means.  Neither  will  these  defendants  be  permitted  to 
advance  their  material  interests  or  otherwise  better  their  condition  by  any 
such  reprehensible  means.  They  had  a  right  to  ask  the  Carrington  Publish- 
ing Ck>mpany  to  discharge  its  workmen  and  employ  themselves,  and  to  use  all 
proper  arguments  in  support  of  their  request.  But  they  had  not  the  right  to 
say  '  you  shall  do  this  or  we  will  ruin  your  business.'  Much  less  had  they  a 
right  to  ruin  its  business.  In  such  a  case  the  direct  and  primary  object  must 
be  regarded  as  the  destruction  of  the  business.  The  fact  that  it  is  designed  as 
a  means  to  an  end,  and  that  end  in  itself  considered  a  lawful  one,  does  not 
divest  the  transaction  of  its  criminality.  *  *  *  We  will  also  notice  that  it 
is  alleged  that  the  conspiracy  contemplated  boycotting  as  a  means  to  the  end 
sought.  Tliat  word  is  not  easily  defined.  It  is  frequently  spoken  of  as  pas- 
sive only,  a  let  alone  policy,  a  withdrawal  of  all  business  relations,  inter- 
course and  fellowship.  If  that  is  its  only  meaning  it  will  be  difficult  to  find 
any  thing  in  it  criminal.  We  may  gather  some  idea  of  its  real  meaning  how- 
ever by  a  reference  to  the  circumstances  in  which  the  word  originated.  Those 
circumstances  are  narrated  by  Mr.  Justin  H.  McCarthy,  an  Irish  gentleman  of 
learning  and  ability,  who  will  be  recognized  as  good  authority.  In  his  work 
en^tled  '  England  Under  Gladstone '  he  says:  '  The  strike  was  supported  by 
A  form  of  action  or  rather  inaction  which  so  became  historical.  Captain  Boy- 
cott was  an  Englishman,  an  agent  of  Lord  Erne,  and  a  farmer  of  Lough 
Mask,  in  the  wild  and  beautiful  district  of  Connemara.  In  his  capacity  as 
agent  he  liad  served  notices  upon  Lord  Eme*s  tenants,  and  the  tenantry  sud- 
denly retaliated  in  a  most  unexpected  way  by,  in  the  language  of  schools  and 
society,  sending  Captain  Boycott  to  Coventry  in  a  very  thorough  manner.  The 
population  of  the  region  for  miles  round  resolved  not  to  have  any  thing  to  do 
with  him,  and  as  far  as  they  could  prevent,  not  to  allow  any  one  else  to  have 
any  thing  to  do  with  him.  His  life  appeared  to  be  in  danger;  he  had  to  claim 
police  protection.  His  servanto  fled  from  him  as  servanto  flee  from  their  mas- 
ters in  some  plague  stricken  Italian  dty.    ^7Q  CSWful  sentence  of  excommuni- 
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eation  could  hardlf  have  rendered  him  more  helplessly  alone  for  a  time;  no- 
one  would  supply  him  with  food.  He  and  his  wife  had  to  work  in  their  own 
fields  themselves  in  most  nnpleasant  imitation  of  Theocritan  shepherds  and 
shepherdesses,  and  play  out  their  grim  edayon  on  their  deserted  fields  with 
the  shadows  of  the  armed  constabulary  ever  at  their  heels.  The  Orangemen 
of  the  north  heard  of  Captain  Boycott  and  his  sufferings,  and  the  way  in  which 
he  was  holding  his  ground;  and  they  organized  assistance  and  sent  him  down 
armed  laborers  from  Ulster.  To  prevent  civil  war,  the  authorities  had  to  send 
a  force  of  soldiers  and  police  to  Lough  Mask,  and  Captain  Boycott's  harvesto 
were  brought  in  and  his  potatoes  dug  by  armed  Ulster  laborers  guarded 
always  by  a  little  army.' 

"  If  this  is  a  correct  picture,  the  thing  we  call  a  boycott  originally  signified 
violence  if  not  murder.  If  the  defendants  in  their  handbills  and  circulars 
used  the  word  in  its  original  sense,  in  its  application  to  the  Carrington  Pub- 
lishing Company,  there  can  be  no  doubt  of  their  criminal  intent.  We  prefer 
however  to  believe  they  used  it  in  a  modified  sense.  As  an  importation  from 
a  foreign  country,  we  may  presume  that  they  intended  it  in  a  milder  sense  — 
in  a  sense  adapted  to  the  laws,  institutions  and  temper  of  our  people.  In  that 
sense  it  may  not  have  been  criminal.  But  even  here,  if  it  means,  as  some  hig^h 
in  the  confidence  of  trades  union  assert,  absolute  ruin  to  the  business  of  the 
person  boycotted,  unless  he  yields,  then  it  is  criminal.  Instances  are  not 
wanting  where  the  boycott  has  been  attended  with  more  or  less  violence,  and 
it  cannot  be  denied  that  the  natural  tendency  is,  especially  when  applied  bj 
the  ignorant  and  vicious,  to  attempt  to  make  it  successful  by  force.  It  too  often 
leads  to  serious  disturbances  of  the  peace  and  even  murder.  We  are  loath  how- 
ever, to  assume  that  these  defendants  intended  any  such  consequences.  Never- 
theless it  is  a  dangerous  instrumentality  to  use,  and  if  those  instigating  and  re- 
sorting to  it  do  not  of  their  own  accord  take  notice  of  its  peril  and  volnntarily 
abandon  its  use,  as  we  sincerely  hope  they  will,  the  courts  will  be  called  upon 
to  recognize  its  dangerous  tendency  and  treat  it  accordingly. 

"  From  these  considerations  it  is  apparent  that  the  purpose  of  this  conspir- 
acy, or  the  means  by  which  it  was  to  be  accomplished,  or  both,  were  not  only 
unlawful,  but  as  some  authorities  express  it,  '  in  some  degree  criminal.' " 

We  avail  ourselves  of  Mr.  Clarence  A.  Seward's  brief  in  Old  Dominion  Steam-^ 
ship  Co.  V.  McKenna,  supra,  to  g^ve  a  summary  of  the  adjudications  on  the 
point  in  question: 

"An  action  in  the  nature  of  a  conspiracy  is  given  by  the  common  law  if  the 
plaintiff  has  sustained  special  damage.     Saddle  v.  Roberts,  1  Ld.  Raym.  878. 

"A  leading  case  upon  such  a  cause  of  action  is  that  of  Gregory  v.  Duke  o;f 
Brunsioick,  6  M.  &  Q.  206,  which  was  an  action  on  the  case  for  conspiracy  to 
prevent  the  plaintiff,  who  was  an  actor,  from  acquiring  fame  and  profit,  and  for 
hiring  persons  to  hoot  and  groan  and  yell  at  the  plaintiff  during  the  perform- 
ance, and  for  hooting,  hissing  and  yelling  at  him,  and  in  which  the  defendant 
pleaded  specially;  and  the  court  held  their  principal  plea  insufficient,  and  gave 
judgment  for  the  plaintiff. 

"The  principle  of  this  case  was  confirmed  in  Buffalo  LubrieoHng  OH  Go,  ▼. 
JBberstf  80  Hun,  588,  in  which  the  court  said:     '  Any  unlawful  act  done  with 
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a  Tiewof  injuring  another  in  his  repotation,  bosinees  or  property,  ia  actionable 
if  damage  results  therefrom/  And  that  a  conspiracj  '  consists  in  the  unlaw- 
fol  combination  or  agreement  of  two  or  more  persons  to  do  an  unlawful  act  in 
itself,  or  to  do  a  lawful  act  by  unlawful  means.'  In  CbrMO  v.  Butheffard^  106 
Mass.  1,  10,  Chaphak,  C.  J.,  said:  '  If  the  wrongful  acts  done  are  tortious, 
whether  criminal  or  not,  the  persons  who  are  guilty  of  the  tortious  acts  will  be 
civilly  liable  to  those  whom  they  have  injured;  if  the  defendants  have  injured 
the  plaintiff  unlawfully  the  articles  of  association  cannot  protect  them.* 
*  *  *  <  One  of  the  aims  of  the  common  law  has  always  been  to  protect 
every  person  against  the  wrongful  acts  of  every  other  person,  whether  com- 
mitted alone  or  in  combination  with  others;  and  it  has  provided  an  action  for 
injuries  done  by  disturbing  a  person  in  the  enjoyment  of  any  right  or  privilege 
which  he  has.  Many  illustrations  of  this  doctrine  are  given  in  Bac.  Ab.,  Action 
on  the  Case,  F.,  among  which  are  the  following:  'If  A.,  being  a  mason,  and 
using  to  sell  stones,  is  possessed  of  a  certain  stone-pit,  and  B.,  intending  to  dis- 
credit it  and  deprive  him  of  the  profits  of  the  said  mine,  imposes  so  great 
threats  upon  his  workmen,  and  disturbs  all  comers,  threatening  to  maim  and 
vex  them  with  suits  if  they  buy  any  stones,  so  that  some  desist  from  working 
and  others  from  buying,  A.  shall  have  an  action  upon  the  case  against  B.,  for 
the  profit  of  his  mine  is  thereby  impaired.'  So  '  if  a  man  menaces  my  tenants 
at  will  of  life  and  member,  per  quod,  they  depart  from  their  tenures,  an  action 
upon  the  case  lies  against  him.'  '  If  a  man  discharges  guns  near  my  decoy- 
pond  with  design  to  damnify  me  by  frightening  away  the  wild  fowl  resorting 
thereto,  and  the  wild  fowl  are  thereby  frightened  away,  and  I  am  damnified,  an 
action  on  the  case  lies  against  him.'  Slander  as  to  one's  profession  or  title  is  a 
wrong  of  a  similar  character.  The  illustrations  g^ven  in  former  times  relate  to 
such  methods  of  doing  injury  to  others  as  were  then  practiced,  and  to  the  kinds 
of  remedy  then  existing.  But  as  new  methods  of  doing  injury  to  others  are 
invented  in  modern  times,  the  same  principles  must  be  applied  to  them,  in  order 
that  peaceable  citizens  may  be  protected  from  being  disturbed  in  the  enjoyment 
of  their  rights  and  privileges,  and  existing  forms  of  remedy  must  be  used.' 

**  In  Walker  v.  Oronin,  107  Mass.  603,  the  court  states  the  general  principle 
taken  from  Comyn's  Digest  as  follows:  'In  all  cases  where  a  man  has  a  tem- 
poral loss  or  damage  by  the  wrong  of  another  he  may  have  an  action  upon  the 
case,  to  be  repaired  in  damages.'  And  it  therefore  held  that  an  action  of  tort 
might  be  maintained  upon  a  count  which  alleged  that  the  plaintiff  was  a  manu- 
facturer of  shoes,  and  for  the  prosecution  of  his  business  it  was  necessary  for 
him  to  employ  many  shoemakers;  that  the  defendant,  well  knowing  this,  did 
unlawfully,  and  without  justifiable  cause,  molest  him' in  the  carrying  on  of  the 
said  business  with  the  unlawful  purpose  of  preventing  him  from  carrying  it  on, 
and  willfully  induced  many  shoemakers  who  were  in  his  employment,  and 
others  who  were  about  to  enter  it,  to  abandon  it  without  his  consent  and  against 
his  will;  and  that  thereby  the  plaintiff  lost  their  services  and  the  profits  of 
those  which  he  would  have  derived  therefrom,  and  was  put  to  great  expensA 
to  procure  other  suitable  workmen,  and  compelled  to  pay  larger  prices  for  work 
than  he  would  have  had  to  pay  but  for  the  said  doings  of  the  defendants,  and 
was  otherwise  injured  in  his  business. 
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'hi  OuiUherv.  Aitor,  4  T.  B.  Monr.  13,  an  action  was  maintained  for  entie- 
ing  away  workmen  from  their  employment  for  a  pianoforte  manafactorer. 
They  were  not  hired  for  any  limited  time,  bat  worked  by  the  piece.  The  dis- 
cussion indicates  that  damages  were  considered  to  be  recoverable  for  the  break- 
ing np  or  disturbance  of  the  business  of  the  plaintiff;  whereby  he  suffered  the 
loss  of  his  usual  profits  for  a  long  period.  The  grounds  of  damages  were 
apparently  regarded  as  altogether  independent  of  the  mere  loss  of  any  contracts 
with  the  workmen. 

"  In  Btnoen  t.  Roll,  6  Q.  B.  Div.  888,  it  was  stated  that  an  action  would  He 
against  a  third  person  who  maliciously  induces  another  to  break  his  contract 
of  ezdnslTe  personal  service  with  an  employer,  which  thereby  would  naturally 
cause,  and  did  in  fact  cause  an  injury  to  such  employer. 

"  Where  two  or  more  persons  unite  or  combine  for  the  express  purpose  of 
doing  an  injury  to  a  man's  trade,  business  or  calling,  their  joint  conduct  is  a 
tort  in  the  nature  of  a  conspiracy,  and  is  actionable  as  such.  It  has  been 
expressly  held  that  such  combinations  as  are  alleged  in  the  complaint  and  affi- 
davits are  illegal  and  wrongful  conspiracies,  for  which,  if  damage  results,  an 
action  will  lie. 

"  In  People  v.  Fisher,  14  Wend.  10;  a.  c,  28  Am.  Dec.  601,  a  conspiracy  of 
journeymen  workmen,  of  any  trade  or  handicraft,  to  raise  their  wages  by  enter- 
ing into  combinations  to  coerce  joumejrmen  of  master  workmen  employed  in 
the  same  trade  or  business,  to  conform  to  rules  established  by  such  combination 
for  the  purpose  of  regulating  the  price  of  labor,  and  carrying  such  rules  into 
effect  by  overt  acts,  was  indictable  as  a  misdemeanor. 

"  In  the  Maeter  SUtedoree'  AeeoeitUian  v.  WaUh,  3  Daly,  1,  8.  it  was  said: 
'  It  has  frequently  been  held  that  combinations  to  prevent  a  joumejrman  from 
working  below  certain  rates  or  to  prevent  master  workmen  from  employing  one 
except  at  certain  rates  are  unlawful.  *  *  •  Parties  engaged  in  such  com- 
bination may  be  indicted  for  conspiracy.  *  »  •  Several  convictions  in  this 
country  have  been  in  cases  where  coercive  measures  were  resorted  to,  either  to 
prevent  master  workmen  from  employing  journeymen  except  at  certain  rates, 
or  to  intimidate  journeymen  from  engaging  below  certain  rates,  or  to  compel 
them  to  become  members  of  the  combination.  Every  man  has  the  right  to  fix 
the  price  of  his  own  labor,  to  work  for  whom  he  pleases,  and  for  any  sum  he 
thinks  proper;  and  every  master  workman  has  equally  the  right  to  determine 
for  himself  whom  he  will  employ,  and  what  wages  he  will  pay.  Any  attempt 
by  force,  threat,  intimidation  or  other  coercive  means  to  control  a  man  in  the 
fair  and  lawful  exercise  of  these  rights  is  therefore  an  act  of  oppression,  and 
any  combination  for  such  a  purpose  is  a  conspiracy.' 

"  In  Johnston  Co,  v.  MeinhaH,  9  Abb.  N.  C.  868;  34  Hun,  489;  80  How. 
Pr.  168,  the  court  said,  when  referring  to  chapter  19  of  the  Laws  of  1870,  that 
'  this  statute  does  not  permit  an  association,  or  trades  union,  so  called,  or  any 
body  of  men  in  the  aggregate,  to  do  any  act  which  each  one  of  such  persons, 
in  his  individual  capacity  and  acting  independently,  had  not  a  right  to  do  before 
the  act  was  passed.  This  act  does  not  shield  a  person  from  liability  for  his 
action  in  intimidating  or  coercing  a  fellow  laborer  so  that  he  shall  leave  his 
employer's  service.     Such  conduct  is  in  its  nature  a  trespass  upon  the  rights 
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<ft  boainefls  of  the  employer.  If  be  compels  by  assaults  or  violenoe,  by  threats, 
1^  acts  of  coercion,  a  fellow-craftsman  to  leave  the  employment  of  another  he 
•commits  an  ofEense  against  the  rights  of  sach  persons  which  is  hardly  dis* 
tingaishable  firom  an  act  which  coald  itself  injure  or  destroy  the  product  of  a 
man's  labor.  It  is  a  direct  injury  to  property  rights,  and  may  be  regarded  as 
the  sole  proximate  cause  of  such  injury.  *  *  *  It  is  the  duty  of  courts  to 
hold  alike  the  employer  and  the  employed  for  the  payment  of  damages  for  any 
violation  of  contract,  and  to  a  responsibility  for  any  acts  which  immediately 
and  in  a  legal  sense  affect  the  rights  of  the  other.' 

"  In  State  v.  Dtmaldson,  82  K.  J.  L.  151,  it  was  held  that  it  was  an  indictable 
eonapiracy  for  several  employees  to  combine  and  notify  their  employer  that 
nnless  he  discharges  certain  enumerated  persons,  they  will  in  a  lK>dy  quit  his 
employment,  the  court  saying  that  the  alleged  aim  of  the  combination  was 
unlawful,  the  effort  being  to  dictate  to  the  employer  whom  he  should  discharge 
from  his  employment,  and  that  this  was  an  unwarrantable  interference  with 
the  conduct  of  his  business. 

"  In  Bixby  v.  Duniap,  66  N.  H.  456;  8.  c,  33  Am.  Rep.  475,  it  was  held  that 
when  the  relation  of  master  and  servant  exists  by  virtue  of  a  valid  contract, 
the  master  may  maintain  an  action  on  the  case  against  any  person  who  Icnow- 
Ingly  and  willfully  induces  the  servant  to  break  the  contract  and  abandon  the 
service.  When  the  element  of  malice  enters  a  case  a  more  liberal  rule  of  dam- 
ages prevails,  and  the  jury,  taking  into  consideration  all  the  circumstances  of 
the  wrong,  ought  to  g^ve  as  compensation  what  in  their  judgment  it  is  reaaon- 
«ble  that  the  plaintiff  should  receive  and  the  defendant  pay.  Being  intended  as 
a  compensation  for  a  wrong,  and  not  as  a  punishment  for  the  violation  of  a 
criminal  law,  the  damages  are  not  open  to  the  objection  that  they  expose  the 
defendant  to  a  double  punishment. 

"  In  Hatkim  v.  Bap$ter,  70  N.  C.  601;  a.  c,  16  Am.  Rep.  780,  it  was  held  that 
any  third  person,  who  without  lawful  justification  induces  a  party,  who  for  a 
consideration  has  contracted  to  render  personal  service  to  another,  to  quit  such 
aervice,  and  refuse  to  perform  his  part  of  the  agreement,  is  liable  to  the  parties 
injured  in  damages.  That  the  consideration  of  the  contract  is  too  small,  or  its 
terms  not  honorable,  will  not  justify  a  court,  for  the  benefit  of  a  third  person 
and  not  a  party  thereto,  in  setting  such  contract  aside. 

"  In  Janes  v.  Jeter,  48  Ghi.  881,  it  was  held  that  where  one  man  employs  a 
laborer  to  work  on  his  farm,  and  another  man,  knowing  of  such  contract  of 
employment,  entices  and  hires  or  persuades  the  laborer  to  leave  the  services  of 
his  first  employer  during  the  term  for  which  he  was  so  employed,  the  law  gives 
to  the  party  injured  the  right  of  action  to  recover  damages. 

"  In  Dixon  v.  Dixon,  88  La.  Ann.  1261,  the  defendants  were  held  liable  in  dam- 
ages to  the  plaintiff  for  having,  by  threats,  persuasion  and  otherwise,  induced 
the  laborers  on  the  latter's  plantation  to  abandon  their  work  and  violate  their 
contract  of  employment,  by  which  fact  the  plantation  was  left  uncultivated. 

*'  Boycotting,  as  such,  is  actionable  if  private  and  particular  damage  is  shown. 
Mogul  Steamship  Co.  v.  Macgtegor,  16  Q.  B.  Div.  476. 

"  In  Baughman  v.  Biehmond  Typogra^hicat  Union,  Richmond,  Va.,  Circuit 
X}onrt,  February  8,  1887,  an  action  on  the  case  to  recover  $80,000  damages  for 
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bojootting  the  plaintifEs'  basineas,  Jadge  Wxllford,  among  other  thin^i, 
said:  *  Aa  another  ground  of  demurrer*  it  was  suggested  that  the  damages 
alleged  to  have  been  sustained  were  too  remote  and  uncertain.  This  objao- 
tion  is  clearly  untenable.  The  declaration  does  not  allege  damage  merely 
bj  the  prevention  of  a  probable  future  trade,  but  by  the  destruction  of 
an  existing  profitable  trade.  There  is  no  element  of  speculation  or  contin- 
gency inyolved  in  the  present  loss  of  a  valuable  patronage.  The  circular 
of  the  defendants  addressed  every  customer  as  a  patron,  and  clearly  con- 
templated his  withdrawal  of  his  dealings  with  the  plaintiffs  as  an  imme- 
diate damage  to  their  business.  The  declaration  alleges  such  damage  aa  the 
cause  of  action,  and  I  think,  if  proven  to  the  satisfaction  of  a  jury,  it  is  suffi- 
cient. I  am  therefore  of  opinion  that  the  demurrer  should  be  overruled.'  In 
a  criminal  case  against  the  committee  of  the  same  union,  decided  at  the  same 
time.  Judge  Atkins  says:  '  It  is  contended  by  counsel  for  defense  that  the 
threats  used  by  the  conspirators  in  the  ease  at  bar  are  not  illegal  threats,  and 
therefore  the  means  by  which  the  conspiracy  is  to  be  carried  out  are  not 
unlawful.  The  threats  in  this  case  were  that  the  conspirators  would  do  all 
in  their  power  to  break  up  and  destroy  the  business  of  the  parties  to  whom 
the  threats  were  addressed,  unless  they  would  do  something  which  they  had 
a  lawful  right  not  to  do.  Are  those  lawful  threats  ?  Has  any  man,  or  set  of 
men,  the  legal  right  to  say  to  an  American  citizen:  Do  as  we  dictate,  or  we 
will  ruin  you  ?  The  enjoyment  of  life  and  liberty  with  the  means  of  acquiring^ 
and  possessing  property  is  one  of  the  inherent  rights  guaranteed  to  every  citl- 
sen  of  this  Commonwealth  by  the  bill  of  rights.  The  privileges  cannot  be 
taken  away  or  abridged  except  in  accordance  with  law.  No  class  of  men  can 
take  the  law  into  their  own  hands.  In  this  case  the  threat  is  to  break  up  and 
destroy  the  business  of  the  customers  of  Baughman  Brothers.  This  is  an 
illegal  threat,  because  it  is  a  threat  to  destroy  a  right  guaranteed  to  them  by 
the  bill  of  rights.  This  is  a  threat  to  do  an  injury  to  a  stranger  unless  he  will 
do  an  injury  to  Baughman  Brothers,  against  whom  he  has  no  cause  of  oom- 
plaint.  This  is  a  threat  to  a  party  that  unless  he  will  co-operate  with  the  con- 
spirators and  assist  them  to  injure,  ruin,  break  up  and  destroy  the  business  of 
Baughman  Brothers,  that  they  will  do  all  in  their  power  to  break  up  and 
destroy  his  business.  Even  though  they  meant  that  they  would  break  up  and 
destroy  the  business  of  the  customers  by  competition,  yet  if  those  threats  were 
intended  and  reasonably  calculated  to  have  the  effect  of  intimidating  or  forc- 
ing the  person  to  whom  they  were  made  into  doing  an  act  injurious  to  another, 
which  it  was  his  will  and  legal  right  not  to  do,  they  are  unlawful.' 

*'  In  the  case  of  P<tyne  v.  BaiUroad  Co,,  18  Tenn.  531,  it  was  held  that '  if  the 
defendants,  by  means  of  *  threats  and  intimidations,'  have  driven  away  plain- 
tiff's customers,  and  thas  destroyed  his  trade,  they  have  injured  him  by  an 
unlawful  act,  and  are  liable  to  him  in  damages,  whether  they  did  it  wickedly 
and  maliciously  or  not.  For  it  is  unlawful  to  threaten  and  intimidate  one's 
customers;  and  the  loss  of  trade  is  the  natural  and  proximate  result  of  such 
acts.' 

"  '  Combinations  of  artisans  for  their  common  benefit,  or  for  the  development 
of  skill  in  their  trade,  or  to  prevent  overcrowding  therein,  or  to  encourage 
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those  belonging  to  their  tnde  to  enter  their  guild,  or  for  the  pnrpoee  of  nuB- 
ing  prices,  are  valid,  provided  no  force  or  other  unlawful  means  be  employed 
to  carry  oat  their  acts,  or  their  objects  be  not  to  impoverish  third  persons,  or 
to  extort  money  from  employers,  or  to  encourage  strikes  or  breaches  of  con- 
tract, or  to  restrict  the  freedom  of  members  for  the  purpose  of  compelling 
employers  to  conform  to  their  rules.'  Greenhood  on  Public  Policy,  648,  citing 
authorities  in  support  of  these  rules,  and  the  language  of  East,  J.,  in  Eidffe 
V.  BoUins,  17  A.  &  E.  (N.  S.)  671,  as  follows:  '  The  rights  of  workmen  are 
conceded,  but  the  exercise  of  free  will  and  freedom  of  action  within  the  limits 
of  the  law  is  also  secured  equally  to  the  masters." 

To  Mr.  Seward's  authorities  we  may  add  Mapttriek  v.  Ramge,  9  Neb.  SOO; 
8.  c,  81  Am.  Rep.  415.  The  eighteen  defendants,  journeymen  tailors,  work- 
ing for  the  plaintiff  by  the  piece,  by  conspiracy  stopped  work  simultaneously, 
and  returned  their  work  to  the  plaintiff  unfinished,  and  worthless  in  that  con- 
dition. The  plaintiff  was  unable  to  get  hands  to  finish  it.  HM,  thai  an 
action  for  damage  would  lie.  This  is  founded  on  Jones  v.  Baker,  7  Cow.  465. 
Compare  Heytoood  v.  TiUson,  75  Me.  225;  8.  c,  46  Am.  Rep.  378. 

There  is  a  learned  article  on  this  topic  in  The  Journal  of  Jurispnidence  and 
SecUish  Law  Magaeine  for  March,  1887. 

See  also  a  paper  entitled,  "  Is  Boycotting  Criminal?"  by  Tnusj  C.  Becker, 
New  York  State  Bar  Association  Proceedings,  vol.  10,  p.  148. 
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(5eyt.80i.) 

Municipal  corporation  —  ordinance  —  tietuatUng'thope, 

Under  a  charter  power  to  regulate  victualling-houses,  a  village  may  impose  a 
penalty  of  ten  dollars  for  keeping  one  without  a  license.* 

ACTION  for  penalty.     The  opinion  states  the  caae.    The  plaintiff 
had  judgment  below. 

Bates  d  May^  for  defendant 

Ide  <&  Stafford,  for  plaintiff. 

Walker,  J.  This  is  an  action  of  debt  to  recover  a  penalty  of 
$10,  imposed  by  a  by-law  of  the  village  of  St.  Johnsbury,  for 

*See£!x  parte  Canto  (21  Tex.  a.  App.  61),  57  Am.  Rep.  609,  and  note,  611; 
State  V.  HoUomb  (68  Iowa,  107),  56  Am.  Rep.  858;  Ex  parte  Gregory  (20  Tex. 
Ct  App.  210),  54  Am.  Rep.  510,  and  note,  528;  Launder  v.  Oity  of  Chicago  (111 
m.  291),  53  Am.  Rep.  625. 


732  VEBMONT, 

St.  Johuibury  v.  ThompscMi. 

keeping  a  victaalling-Bhop  in  that  village  without  a  Ucense  from 
the  trastees.  The  County  Court  directed  a  verdict  upon  the  evi- 
dence for  the  plaintiff,  for  $10  and  costs. 

No  question  is  made  as  to  the  organization  of  the  village  under 
the  charter^  nor  as  to  the  adoption  of  the  by-law  upon  which  the 
action  is  founded;  but  it  is  contended  by  the  defendant  that  the 
by-law  is  invalid:  (1)  Because  it  is  in  conflict  with  the  general  law 
of  the  State^  and^  as  he  insists,  not  authorized  by  the  village  charter; 
(2)  Because  the  by-law  is  in  restraint  of  trade,  and  unreasonable 
and  contrary  to  common  right.  The  defendant  also  insists  that  the 
County  Court  was  not  warranted  upon  the  evidence  in  directing  a 
verdict  for  the  plaintiff. 

Taking  up  these  objections  in  the  order  stated,  the  first  question 
for  consideration  is,  the  validity  of  the  by-law. 

I.  The  general  law  of  the  State  since  1850  has  authorized  the 
selectmen  of  towns  to  license  for  one  year  or  less  time  suitable  per- 
sons to  keep  victualling-houses  or  shops  in  their  respective  towns, 
and  to  sell  therein  provisions  and  fruits;  and  has  clothed  the  select- 
men with  power  to  annul  or  vacate  such  licenses  whenever  in  their 
opinion  the  public  good  requires  it.  The  same  statute  law  provides 
that  any  person  keeping  a  victualling-house  or  shop,  and  selling 
therein  provisions  or  fruits  without  a  license,  shall  forfeit  to  the 
town,  where  such  offense  is  committed,  810.  Gomp.  Stat.,  chap. 
87,  §§  1,  7;  Gen.  Stat,  chap.  96,  §§  1,  8;  B.  L.,  §§  3940,  3947. 

With  this  law  in  force,  the  village  of  St.  Johnsbury  was  incor- 
porated by  an  act  of  the  legislature,  approved  November  23,  1852, 
and  given  power  by  its  *^  by-laws  to  regulate  ♦  ♦  ♦  the  con- 
struction, location  and  use  of  hay-scales,  markets,  slaughter-houses, 
groceries,  victualling-shops  and  the  erection  of  dwelling-houses  and 
other  buildings,  so  as  best  to  provide  for  the  safety  of  the  village; 
to  restrain  nuisances,''  and  to  exercise  other  police  powers  therein 
fltated;  and  given  power  to  impose  any  fine  not  exceeding  t25  for 
the  breach  of  any  such  by-law,  to  be  recovered  for  the  use  of  the 
corporation  in  an  action  of  debt,  etc.     Sec.  7,  Act  of  Incorporation. 

Under  this  charter  the  village  adopted  by-law  No.  3,  authorizing 
its  trustees  to  license  for  one  year  or  less  time  any  person  to  keep  a 
grocery  or  victualling-shop,  under  such  regulations  as  they  may 
prescribe,  within  the  limits  of  the  village,  to  sell  therein  all  kinds 
of  provisions  and  fruits;  and  provided  therein  that,  '^  If  any  per- 
son, without  a  license  therefor,  as  pr6vided  in  this  article,  shall 
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hereafter  keep  any  grocery  or  yictnalling-shop  within  the  limita  of 
the  Tillage,  and  shall  sell  therein  or  famish  any  victuals  or  fruit, 
he  shall  forfeit  and  pay  as  a  penalty  to  the  corporation  the  sum  of 
$10  and  costs  for  each  offense,  to  he  recovered  in  action  of  debt  in 
the  name  of  the  corporation. 

The  general  law  and  the  by-law  are  alike  in  all  their  essential 
features.  They  require  the  same  license  and  impose  the  same  pen* 
alty.  They  cannot  both  stand  together,  for  they  give  two  municipal 
bodies  conflicting  powers  over  the  si^e  subject  in  the  same  terri* 
tory.  One  must  give  way  to  the  other.  The  by-laws  of  a  munici- 
pal corporation  when  authorized  by  the  charter,  have  the  same 
effect  within  its  limits,  and  with  respect  to  persons  upon  whom  they 
lawfully  operate,  that  an  act  of  the  legislature  has  upon  the  people 
at  large.  1  Dill.  Mun.  Corp.,  g  308,  and  cases  therein  cited.  So 
if  the  by-law  is  authorized  by  the  charter,  it  has  the  effect  of  a  special 
law  of  the  legislature  within  the  limits  of  the  village,  and  supersedes 
the  general  law  upon  the  subject  of  victualling-houses  therein;  for 
the  charter  giving  the  village  power  to  pass  the  by-law  inconsistent 
with  and  repugnant  to  the  general  law,  by  necessary  implication, 
operated  to  repeal  the  general  law  within  the  territorial  limits  of 
the  village,  on  the  principle  that  provisions  of  different  statutes 
which  are  in  conflict  with  each  other  cannot  stand  together;  and  in 
the  absence  of  any  thing  showing  a  different  intent  on  the  part  of 
the  legislature,  general  legislation  upon  a  particular  subject  must 
give  way  to  later  inconsistent  special  legislation  on  the  same  sub- 
ject. 1  Dill.  Mun.  Corp.,  §  88;  4  Kent  Com.  466,  note;  In  re 
Snell,  58  Vt.  207;  State  v.  Morristawn,  33  N.  J.  L.  57;  State  v. 
Clarke,  22  N.  J.  L.  54;  Daviess  v.  Fairbaim,  3  How.  636;  In  re 
Goddard,  16  Pick.  504;  State  v.  Clarke,  54  Mo.  17;  Mark  v.  State, 
97  N.  Y.  572. 

It  follows  that  the  validity  of  the  by-law  depends  upon  the  power 
of  the  village  under  its  charter  to  pass  it,  and  upon  whether  it  is  a 
reiisonable  regulation  of  the  business  of  victualling-houses,  and  not 
contrary  to  common  right. 

It  is  an  undisputed  proposition  of  law  that  a  municipal  corpora- 
tion possesses  and  can  exercise  under  its  charter  not  only  powera 
granted  in  express  words,  but  also  such  powers  as  are  necessarily 
and  fairly  implied  in  or  are  incident  to  the  powers  expressly 
granted,  and  such  as  are  essential  to  the  declared  objects  and  pur- 
poses of  the  corpomtion.     1  Dill.  Mun.  dorp.,  §  89. 
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The  language  of  the  charter  relating  to  yictiialling-hoiiBes  is: 
**Said  corporation  may  by  by-laws  regulate  ♦  ♦  ♦  the  con- 
struction^ location  and  use  of  yictualling-shops." 

'i'he  legislature,  by  the  language  used,  undertook  to  delegate  to 
the  village  the  general  police  power  of  the  State  over  the  constmc- 
tion,  location  and  use  of  nctualing-shops,  as  well  as  markets  and 
slaughter-houses,  etc.  There  is  no  language  used  in  the  act  show- 
ing any  intent  on  the  part  of  the  legislature  to  restrict  the  power 
given,  nor  to  make  it  subject,  to  the  general  law  then  in  force  in  re- 
gard to  the  subjects  named  in  the  charter.  By  the  charter,  the 
subject-matter  of  the  construction,  location  and  use  of  victualling- 
shops  within  the  limits  of  the  village  is  left  to  the  legislation  of  the 
village  government.  It  throws  upon  the  village  authorities  the  re- 
sponsibility of  deciding  what  legislation  in  respect  thereto  will  best 
promote  the  good  order  of  the  community  and  the  safety,  health 
and  comfort  of  the  inhabitants;  and  to  that  end  it  is  competent  for 
the  village  to  enact  all  reasonable  and  needful  by-laws.  The  intent 
of  the  act  was  to  give  the  village  greater  power  and  control  over 
victualling-shops  than  is  given  by  the  general  law  to  selectmen  of 
towns.  The  village  part  of  St  Johnsbury  had  grown  into  a  large 
village,  and  had  become  quite  thickly  settled,  and  there  was  neces- 
sity for  its  having  larger  police  powers  over  victualling-shops  than 
is  required  in  a  sparsely  settled  township.  And  that  necessity, 
doubtless,  largely  induced  the  legislature  to  pass  the  act  incorporat- 
ing the  village,  establishing  a  more  comprehensive  system  of  gov- 
ernment and  control  over  victualling-shops,  and  the  other  subjects 
mentioned  in  the  charter,  than  was  given  to  towns  by  the  general 
law.  It  gives  the  village  power  to  legislate  as  to  the  construction 
and  location  of  such  shops,  and  also  to  the  manner  of  their  use  and 
the  right  to  use,  and  under  what  circumstances  and  rules  that  right 
shall  be  exercised.  The  provisions  of  the  charter  and  the  general 
law  are  radically  inconsistent  A  license  granted  by  the  selectmen 
would  give  the  person  holding  the  same  the  right  to  ke^ep  a  victual- 
ling-shop of  any  construction  and  in  any  location  in  the  village,  and 
to  keep  it  open  at  all  hours  of  the  day  and  night,  unless  it  became 
a  public  nuisance,  and  thus  render  inoperative  and  ineffectual  any 
by-law  which  the  village  government  might  adopt  in  reference  to 
the  construction,  location  and  use  of  such  shops.  We  cannot  ascribe 
to  the  legislature  an  intention  to  establish  two  such  conflicting  and 
hostile  systems  of  government  upon  the  same  subject,  or  to  leave  in 
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ioroe  provisions  of  law  by  which  its  later  will^  as  expressed  in  the 
charter,  may  be  thwarted  and  oyerthrown.  Snch  a  result  would  sub- 
ject legislation  to  reproach  for  its  uncertainty  and  unintelligibility. 

It  is  urged  in  the  argument  that  the  word  "  regulate/'  as  used 
in  the  charter,  did  not  authorize  the  Tillage  to  enact  a  by-law  re- 
quiring keepers  of  victualling-shops  to  be  licensed. 

It  is  not  safe  to  found  an  argument  on  the  use  of  a  specific  word, 
for  the  language  of  legislative  enactments  is  not  always  precise  and 
accurate.  It  is  not  the  specific  word  used  but  the  intent  of  the 
legislature,  as  shown  by  the  whole  enactment,  that  determines  its 
meaning  and  the  powers  conferred  upon  it.  It  is  apparent  that  the 
word  ''  regulate,"  as  employed  in  the  act,  has  a  general  significa- 
tion and  applies  to  the  right  to  use  victualling-shops  as  well  us  to 
the  manner  of  use,  and  implies  the  power  of  restriction  and  re- 
straint. This  word,  as  used  in  city  charters,  has  been  held  as  con- 
ferring the  power  to  license. 

The  case  of  State  v.  Clark,  54  Mo.  17,  i-elating  to  the  social  evil 
powers  of  the  city  of  »St.  Louis,  is  an  instructive  case  on  the  effect 
of  a  special  act  on  a  general  law,  and  of  the  use  and  meaning  of 
the  word  ^'  regulate ''  in  a  charter.  The  defendant  was  indicted 
nnder  the  general  criminal  code  of  the  State  which  prohibited  the 
keeping  of  bawdy-houses.  The  defendant  pleaded  license  from  the 
city  of  St.  Louis  to  keep  such  a  house.  The  city  charter  gave  the 
city  power  to  pass  ordinances  not  inconsistent  with  any  law  of  the 
State,  '^  to  regulate  or  suppress''  such  houses.  Under  the  power 
to  ''  regulate,"  the  city  regulated  such  houses  by  passing  an  or- 
dinance licensing  them,  and  such  an  ordinance  was  held  to  be  valid 
notwithstanding  the  general  law,  and  to  have  the  effect  to  prevent 
the  enforcement  of  the  general  law  of  the  State  on  that  subject 
within  the  city  of  St.  Louis. 

It  is  plain  that  the  purpose  of  the  charter  was,  among  other 
things,  to  give  the  village  power  to  fix  and  determine  the  localities 
where  victualling-shops  may  be  erected;  to  permit  their  being  kept 
only  as  the  public  good  may  require;  to  direct  and  control  the  mode 
and  manner  of  using  them;  and  to  prohibit  their  continuance 
whenever  and  wherever  they  become  sources  of  danger  to  the  good 
order,  safety,  health  and  comfort  of  the  community. 

It  is  argued  that  this  construction  may  result  in  a  total  prohibi- 
tion of  the  business.  This  does  not  necessarily  follow.  That  a 
power  may  be  abusod  is  no  test  of  the  existence  of  the  power.    We 
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are  not  to  presume  that  the  village  will  abuse  the  authority  intrusted 
to  it.  It  will  be  soon  enough  to  deal  with  questions  of  that  char- 
acter when  they  arise.  It  is  enough  to  say  for  the  present  that  the 
by-law  in  question  is  fairly  within  the  scope  of  the  powers  conferred 
by  the  charter.  The  regulation  contemplated  by  it  can  be  eflTected 
in  no  better  way  than  by  requiring  keepers  of  such  shops  to  be 
licensed,  and  by  imposing  a  penalty  upon  them  for  keeping  the 
same  without  a  license. 

IL  It  is  next  objected  that  the  by-law  is  unreasonable  and  in 
restraint  of  trade. 

The  purpose  of  the  ordinance  is  not  to  impose  a  tax  or  raise  a 
reyenue  for  municipal  use,  but  to  regulate  the  business  of  keeping 
victualling-shops.  A  police  regulation  relating  to  such  shops  could 
hardly  be  passed  that  would  not  hare  a  partial  operation.  Every 
public  regulation  in  a  village  or  city  necessarily  in  some  sense  re- 
stricts the  absolute  right  that  existed  previously;  but  this  is  not 
considered  an  injury.  The  individuals  thus  restricted,  as  well  aa 
others,  are  supposed  to  be  benefited.  It  is  no  objection  to  the 
validity  of  the  by-law,  because.it  is  partial  to  some  extent,  provided 
it  is  only  a  proper  restraint  and  regulation  of  the  business  for  the 
good  order,  health  and  comfort  of  the  community,  and  not  a  gen- 
eral restraint. 

A  by-law  that  no  meat  shall  be  sold  in  the  village  would  be  bad, 
being  a  general  restraint;  but  a  by-law  that  the  same  shall  not  be 
sold  except  in  a  particular  place  is  valid,  not  being  a  restraint  of 
the  right  to  sell,  but  a  regulation  of  that  right.  Buffalo  v.  Webster^ 
10  Wend.  99;  Pierce  v.  Bartrum,  Cowp.  269. 

In  Nightingale's  case,  11  Pick.  168,  a  by-law  of  the  city  provid- 
ing that  no  inhabitant  of  the  city,  or  of  any  town  in  the  vicinity 
thereof,  shall,  without  the  permission  of  the  clerk  of  the  market, 
be  suffered  to  occupy  any  stand  for  the  purpose  of  vending  com- 
modities in  certain  streets,  which,  by  the  law,  are  a  part  of  the 
market,  was  held  to  be  a  salutary  and  valid  police  regulation,  and 
not  operating  as  an  improper  restraint  of  trade  but  a  wholesome 
regulation  of  it. 

In  Brooklyn  v.  Breslin,  57  N.  T.  591,  an  ordinance  of  the  city 
prohibiting  cartmen  from  doing  the  business  of  a  cartman  without 
a  license,  was  held  to  be  not  a  general  restraint  of  the  business,  but 
a  proper  and  wholesome  regulation  of  it,  and  not  against  common 
right. 
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OrdinaDoes  of  Tillages  and  cities,  that  none  shall  engage  in  the 
business  of  brokers  or  auctioneers  unless  licensed,  have  invariably 
been  held  to  be  reasonable  and  v^d  regulations  of  the  business 
conducted  by  them,  though  the  same  necessarily  restrain  the  indi- 
vidual rights  of  the  people  to  some  extent. 

We  have  held  that  the  act  gave  the  village  power  to  pass  the  by. 
law.  The  wisdom  and  expediency  of  granting  such  power  were 
for  the  legislature  to  decide;  and  we  think  it  cannot  be  said  that 
the  by-law  is  more  than  a  proper  regulation  of  that  branch  of  busi- 
ness for  the  good  order  of  the  village  and  the  health  and  comfort 
of  its  inhabitants,  and  a  proper  exercise  of  the  police  power  dele- 
gated to  the  village  by  the  legislature,  and  that  it  is  not  contrary  to 
common  right  nor  an  improper  restraint  of  trade. 

Victualling-shops,  as  well  as  markets  and  slaughter-houses,  are 
fairly  within  the  police  powers  of  the  State.  These  powers,  as  de- 
scribed by  Judge  Isaac  F.  Bebfielb  in  Thorpe  v.  Railroad  Co., 
27  Vt.  149,  extend  ''to  the  protection  of  the  lives,  limbs, health, 
comfort  and  quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  State,  and  by  which  persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  burdens,  in  order  to  secure  the  gen- 
eral comfort,  health  and  prosperity  of  the  State,  of  the  perfect 
right  to  do  which  no  question  ever  was,  or  upon  acknowledged 
general  principles  ever  can  be  made,  so  far  as  natural  persons  are 
concerned." 

[Minor  question  omitted.] 

Judgment  affirmed. 


BoBiE  V.  Brioos. 
(w  vt.  44a.) 


SkUuU  of  UmUaUoM  —  appUeatian  of  papmerUs — individual  and  partnerMp 

debt. 

When  oBe  owes  another  upon  an  individual  and  also  upon  a  partnership  ac- 
ooant,  and  makes  general  payments  without  any  application,  v^thoat  pro- 
testation against  farther  liability,  and  the  payments  amount  to  more 
than  the  individual  account,  the  law  will  apply  the  balance  on  the  partner- 
ship account  to  remove  the  bar  of  the  statute  of  limitations,  although  the 
creditor,  without  definite  knowledge  of  the  standing  of  the  two  accounts^ 
gave  the  debtor  credit  for  all  the  payments  on  his  individual  acooant 
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k  PPEAL  £roin  Probate  Goart.     The  opinion  states  the  case. 

Stephen  B.  Royce,  for  Briggs'  estate. 

Ballard  S  Burleson,  and  Grose  A  Stari,  for  Horskins'  estateu 

Walker,  J.  The  foregoing  cases  stand  upon  the  same  facts  as 
re])orted  by  the  auditor,  and  the  result  reached  in  either  case  neces- 
sarily determines  the  other. 

On  the  seyenth  day  of  October,  1882,  J.  W.  Horskins  held,  as 
surviving  partner  of  the  firm  of  Horskins  ft  G-ates,  a  partnership 
account  against  E.  D.  Briggs,  which  accrued  prior  to  the  dissolu- 
tion of  that  firm,  January  1,  1866.  This  account  had  never  been 
balanced,  but  on  said  seventh  day  of  October  it  showed  a  balance 
against  Briggs  of  $593.05.  No  payment  had  been  made  thereon 
by  Briggs  since  1873,  nor  had  it  been  otherwise  acknowledged,  and 
it  was  consequently  then  barred  by  the  statute  of  limitations. 

On  the  same  seventh  day  of  October  Horskins  also  held  an  individ- 
ual account  against  Briggs,  independent  of  the  partnership  account^ 
which  contained  their  matters  of  deal  from  January,  1866,  to  1882, 
and  a  balance  of  an  old  account  that  accrued  prior  to  the  partner- 
ship account,  brought  forward  as  the  first  item  thereof,  which  on 
that  day  showed  a  balance  against  Briggs  of  $54.78.  This  indi- 
vidual account,  which  contained  a  large  amount  of  deal  between 
the  parties,  had  at  all  times  during  its  existence  shown  a  balance 
against  Briggs  varying  from  $50  to  $500,  but  had  never  been  exam- 
ined Mid  balanced. 

With  these  two  accounts  standing  as  thus  stated  and  without  any 
examination  of  them,  or  any  definite  knowledge  of  their  standing 
upon  the  books  or  of  the  balances  against  him  upon  either,  bat 
supposing  that  he  was  owing  Horskins  a  considerable  amoant, 
Briggs  made  three  cash  payments  to  Horskins  upon  his  indebted- 
ness generally,  without  any  directions  as  to  their  application,  of  the 
dates  and  amounts  following,  to-wit:  October  7,  1882,  $100;  Jan- 
uary 24,  1884,  $46.86;  March  14,  1884,  $53.14,  aggregating  $200. 
All  these  payments  were  credited  by  Horskins  without  any  exami- 
nation or  balancing  of  the  books  or  definite  knowledge  of  the 
standing  of  the  two  accounts  in  his  individual  account  with  Briggs. 
Soon  after  the  last  payment,  and  in  April,  1884,  Horskins  died. 
Oates  died  in  1878,  and  Briggs  after  the  commencement  of  \Sm 
action  against  Horskins'  estate. 
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On  balancing  up  the  individual  account  after  Horskins'  death,  it 
was  ascertained  that  the  $100  payment  made  October  7, 1882,  over- 
paid it  $45^2,  and  that  when  the  last  two  payments  were  made  there 
was  nothing  due  from  Briggs  on  the  individual  account,  and  that 
the  three  payments  which  Horskins  had  credited  upon  it  overpaid 
the  same  $145.22.  Briggs  thereupon  presented  a  claim  for  this  ex- 
cess to  the  commissioners  upon  Horskins'  estate,  which  passed  to 
the  County  Court  by  appeal,  and  for  this  excess  the  administrator 
of  Briggs  seeks  to  recover  in  his  action  against  Horskins'  estate. 
On  the  other  hand  the  administrator  of  Horskins,  in  his  action 
against  Briggs'  estate,  seeks  to  recover  the  unpaid  balance  of 
$593.05  standing  against  Briggs  in  the  partnership  account,  less 
the  $145.23  which  he  claims  Briggs'  estate  cannot  recover,  because, 
as  he  contends,  the  three  payments,  of  which  the  $145.22  is  a  part, 
were  made  to  apply  on  Briggs'  indebtedness  generally,  and  after  the 
application  of  a  sufBcient  amount  thereof  to  extinguish  the  indi- 
vidual debt,  the  law  applies  the  excess,  as  of  the  date  of  the  sev- 
eral payments,  upon  the  partnership  debt,  and  thus  removes  the 
statute  bar. 

The  question  then  for  consideration  is  whether  the  $45.22  paid 
in  excess  of  the  individual  debt  October  7,  1882,  and  the  two  pay- 
ments made  in  1884  after  the  individual  account  was  extinguished, 
all  being  general  payments  without  directions  by  the  debtor  as  to 
their  application,  and  credited  by  the  creditor  in  the  individual 
account  without  ascertaining  how  the  two  accounts  stood,  warrant 
the  implication  of  a  new  promise  to  pay  the  partnership  debt 

It  has  long  been  well  settled  that  a  part  payment  of  a  debt 
barred  by  the  statute,  if  made  without  protestation  against  further 
liability,  is  a  conclusive  recognition  and  acknowledgment  on  the 
part  of  the  debtor  of  such  debt  at  the  time  of  making  it,  from 
which  the  law  implies  an  admission  of  the  actual  existence  of  the 
balance  as  a  subsisting  debt,  notwithstanding  the  statute,  and  a 
promise  to  pay  it,  which  prevents  the  operation  of  the  statute. 

It  is  also  well  settled  that  the  debtor  in  making  the  payment 
where  there  are  several  demands  against  him  may  direct  its  appli- 
cation. He  has  the  primary  right  to  appropriate  the  payment  to 
whatever  debt  he  chooses,  and  his  direction,  when  given  in  express 
terms,  or  when  implied  from  the  circumstances  of  the  payment, 
must  govern  its  application.  But  if  no  application  is  directed  by 
the  debtor,  or  implied  from  the  circumstances  of  the  payment,  the 
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creditor  may  make  it  If  neither  the  debtor  nor  creditor  make  the 
application,  the  law  will  make  Bach  application  of  the  money  as 
may  be  jnst.  The  debtor's  intention  as  to  the  appropriation  may 
be  said  to  goTem.  This  intention,  when  no  designation  of  demand 
is  made  by  the  debtor  at  the  time  of  payment,  is  gathered  from  the 
circumstances  of  the  transaction.  If  a  general  payment  is  made 
withoat  direction  to  a  creditor  holding  only  one  demand,  the  inten- 
tion of  the  debtor  is  manifest. 

When  a  voluntary  payment  is  made  by  a  debtor  on  his  indebted- 
ness generally  to  his  creditor,  holding  two  or  more  known  demands 
against  him,  without  direction  as  to  its  application,  and  not  under 
circumstances  clearly  showing  to  which  debt  he  intended  the  money 
to  be  appropriated,  the  law  regards  him  as  haying  waived  his  right 
in  favor  of  the  creditor,  and  as  intending  that  the  payment  should 
be  applied  as  part  payment  of  such  debt  or  debts,  if  more  than 
sufficient  to  pay  one,  as  the  creditor  may  justly  and  reasonably  elect 
to  appropriate  it  to;  and  on  the  creditor's  failure  to  make  the  appro- 
priation, as  intending  such  an  application  as  the  law  upon  the 
principles  of  equity  will  make.  So  that  the  application  of  a  gen- 
eral payment,  whether  directed  by  the  debtor,  creditor  or  the  law^ 
may  be  said,  in  a  legal  sense,  to  be  made  in  accordance  with  the 
debtor's  intention;  and  such  an  application  of  a  payment  in  either 
way  will  have  effect  to  remove  the  statute  bar  from  the  debt  or 
debts,  if  the  payment  is  more  than  sufficient  for  one  demand,  upon, 
which  the  payment  is  thus  applied.  This  principle  applies  only  to 
voluntary  payments  and  payments  authorized  by  the  debtor.  Ayer 
V.  Hawkins,  19  Vt.  26;  Corliss  v.  Grow,  68  Vt.  702;  Wtdher  v. 
Butler,  6  El.  &  Bl.  506. 

Briggs  knew  of  the  existence  of  both  debts.  He  made  payments 
to  Horskins  upon  both  after  the  dissolution  of  the  copartnership. 
He  supposed  he  was  owing  Horskins  a  considerable  amount,  and  on 
the  day  of  Horskins'  death  spoke  of  paying  $100  more  to  him. 
With  all  this  knowledge  he  made  the  payments  in  question  upon 
his  indebtedness  generally,  and  waived  the  right  of  appropriation* 
There  is  no  fact  found  which  shows  that  Briggs  intended  to  pay 
only  the  individual  debt  and  not  the  partnership  debt. 

On  the  contrary,  the  auditor  finds  that  there  was  nothing  to  show 
that  he  intended  that  the  payments,  or  either  of  them,  should  be 
applied  wholly  upon  either  of  the  accounts  to  the  exclusion  of  the 
other.     He  clearly  did  not  intend  them  as  loans  or  gifts.     They 
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were  made  and  intended  as  part  payments  of  a  greater  subsisting 
indebtedness,  and  must  be  so  appropriated.  The  debtor's  intention 
is  controlling.  There  were  only  two  debts  to  which  the  payments 
could  be  appropriated.  Horskins  applied  them  first  to  the  extin- 
guishment of  the  individual  debt  which  was  not  barred  by  the 
statute.  Of  this  Briggs  could  not  complain,  for  it  was  most  favor- 
able to  him.  Horskins  could  legally  appropriate  to  the  individual 
debt  only  so  much  of  the  payments  as  was  necessary  for  its  extin- 
guishment. When  that  debt  was  extinguished,  the  balance  must 
be  appropriated  to  the  payment  of  the  partnership  debt,  which  was 
barred  by  the  statute,  as  of  the  dates  of  the  payments  making  up 
this  balance.  When  so  applied,  whether  by  the  creditor  or  the  law, 
they  have  effect  to  take  the  debt  out  of  the  operation  of  the  statute, 
because  they  were  payments  upon  a  general  indebtedness,  of  which 
the  partnership  debt  was  a  part,  and  after  the  extinguishment  of 
the  individual  debt,  the  only  remaining  demand  upon  which  they 
could  be  applied. 

Payments  must  be  applied  according  to  the  intention  of  the  par- 
ties or  the  intention  of  the  party  paying,  when  that  can  be  ascer- 
tained. It  conclusively  appears  fromi  the  auditor's  report  that 
Briggs  made  the  payments  for  the  purpose  of  reducing  his  general 
indebtedness  to  Horskins,  and  that  Horskins  received  the  money 
with  that  understanding.  And  this  purpose  was  not  defeated  by 
Horskins  crediting  in  his  individual  account,  without  ascertaining  the 
balance  due  thereon,  the  $45.22,  the  excess  of  the  October  payment 
over  the  amount  due  on  the  individual  account,  and  the  two  payments 
made  after  it  was  in  fact  extinguished.  This  erroneous  entry  did  not 
appropriate  the  whole  amount  of  the  payments  to  the  payment  of  the 
individual  account.  It  appropriated  only  so  much  of  the  money  as 
was  necessary  for  the  payment  of  the  balance  due  thereon,  and  left 
the  residue  to  be  applied  by  the  laws,  which  applies  it  as  of  the  date 
of  the  payments  upon  the  partnership  debt,  which  was  the  only  re- 
maining demand  in  the  hands  of  the  creditor.  This  is  not  a  change 
of  appropriation  made  by  the  creditor,  but  an  application  of  money 
paid  on  general  indebtedness,  and  not  appropriated  by  him. 

With  this  application,  the  payments  making  up  the  $145.22  were 
by  implication  payments  upon  the  partnership  debt  as  a  larger  sub- 
sisting debt,  and  an  acknowledgment  of  the  actual  existence  of  the 
balance,  from  which  the  law  implies  a  new  promise,  which  prevents 
the  operation  of  the  statute. 
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The  right  of  Horskins'  administrator  to  recover  the  balance  found 
due  on  the  partnership  accoant  is  clear,  if  the  payments  remoTed 
the  statute  bar.  As  we  hold  that  the  payments  removed  the  stat- 
ute bar,  the  consequence  is  that  the  judgment  of  the  Oounty  Court 
is  reversed  in  both  cases;  and  in  the  case  of  W.  C.  Robie,  adminis- 
trator of  the  estate  of  J.  W.  Horskins,  v.  The  Estate  of  E.  D.  Briggs, 
judgment  is  rendered  upon  the  auditor's  report  for  the  plaintiff  to 
recover  of  the  defendant  $447. 83,  and  interest  thereon  since  March 
14,  1884,  damages  and  costs.  In  the  case  of  Chauncey  Temple, 
administrator  of  E.  D.  Briggs'  estate,  v.  Estate  of  J.  W.  Horskins, 
judgment  is  rendered  upon  the  auditor's  report  for  the  defendant 
to  recover  costs.  Both  judgments  are  ordered  to  be  certified  to 
the  Probate  Court. 


EOPPEB  y.   ^TBB. 

(»  Vi.  477.) 

Mortgttge  —  redemption  —  aeddent — rditfflrom. 

The  mortgagor  had  taken  mean»  to  obtain  the  money  for  redeeming  the  prem< 
iees  from  foreeloeare,  which  rendered  it  reasonably  certain  that  he  would 
ancceed;  but  by  reason  of  the  failure  of  the  party  promising  the  money,  to 
.  meet  him  at  the  appointed  time,  he  was  delayed  until  after  banking  hours, 
and  was  thereby  prevented  from  sending  the  money  to  the  clerk  of  the  court 
in  season  for  payment  within  the  time  limited  by  the  decree.  HM,  an  acci- 
dent, and  that  the  mortgagor  was  entitled  to  redeem. 


B 


ILL  to  redeem,  etc.     The  opinion  states  the  facts. 
Stewart  d  Wilds,  for  defendant. 


Ormsbee  d  Briggs,  J.  M.  Slade  and  Noble  d  Smith,  for  the 
orator. 

RowELL,  J.  Kopper  seeks  relief  on  the  ground  of  accident. 
That  chancery  may  grant  relief  on  that  ground  in  cases  of  this  kind 
cannot  be  doubted;  and  the  first  question  that  arises  is,  has  the 
orator  made  a  case  that  calls  for  the  interposition  of  the  court  in 
his  behalf? 

The  term  *'  accident/'  in  its  legal  signification,  is  difficult  to  define. 
Judge  Story  defines  it  as  embracing  '*  not  merely  inevitable  casn- 
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alty^  or  the  act  at  Providenoe,  or  what  is  technically  called  vis 
nugar^  or  irresistible  force;  but  such  unforeseen  events^  misfortunes, 
losses,  acts,  or  omissions  as  are  not  the  result  of  any  negligence  or 
misconduct  in  the  party"  affected  thereby.  1  Story  Eq.,  §  ?8« 
Mr.  Pomeroy  justly  criticises  this  definition  as  including  what  are 
not  accidents  at  all  but  mistakes,  and  as  omitting  the  very  central 
element  of  the  equitable  conception,  and  defines  it  thus:  ''  Acci- 
dent is  an  unforeseen  and  unexpected  eyent,  occurring  external  to 
the  party  aflfected  by  it,  and  of  which  bis  own  agency  is  not  the 
proximate  cause,  whereby,  contrary  to  his  own  intention  and  wish, 
he  loses  some  legal  right  or  becomes  subjected  to  some  legal  liabiU 
ity,  and  another  person  acquires  a  corresponding  legal  right,  which 
it  would  be  a  violation  of  good  conscience  for  the  latter  person,  un- 
der the  circumstances,  to  retain."  2  Pom.  Eq.,  §  823,  n.  I. 
And  the  chief  point  of  the  thing  is,  that  because  of  the  unforeseen 
and  unexpected  character  of  the  occurrence  by  which  the  legal  re* 
lation  of  the  parties  has  been  unintentionally  changed,  the  party 
injuriously  affected  thereby  is  in  good  conscience  entitled  to  relief 
that  will  restore  those  relations  to  their  original  character,  and 
place  him  in  his  former  position.  2  Pom.  Eq.,  §  824.  But  as  a 
general  rule,  relief  will  not  be  granted  unless  it  can  be  done  with 
justice  to  the  other  party;  for  if .  he  cannot  be  put  in  as  good  a  sit^ 
nation  as  he  would  have  been  in  had  the  other  party  performed, 
the  court  will  not  interpose.     Rose  y.  Rose^  Amb.  331. 

Eqnity  in  many  instances  relieyes  against  forfeitures  occasioned 
by  the  non-payment  of  money  at  a  day  certain;  and  this,  although 
there  is  no  accident,  but  negligence  instead;  on  the  ground  that 
the  condition  and  the  forfeiture  are  regarded  as  merely  security  for 
the  payment  of  the  money.  This  is  the  ground  on  which  tenanta 
are  relieved  from  forfeitures  for  the  non-payment  of  rent  as  stipu^ 
lated,  and  mortgagors  are  allowed  to  redeem  after  the  law-day  has 
passed.  And  although  the  agreement  is  not  wholly  pecuniary  nor, 
measured  by  pecuniary  compensation,  still,  if  the  party  bound  by 
it  has  been  prevented  by  accident  without  his  fault  from  an  exact 
fulfillment,  so  that  a  forfeiture  is  thereby  incurred,  equity  will  in-> 
terpose  and  relieve  him  from  the  forfeiture,  upon  his  making  com* 
pensation,  if  necessary,  or  doing  every  thing  else  in  his  power  to 
satisfy  the  equitable  rights  of  the  other  party.  2  Pom.  Eq.,  §  833. 
.  In  Oage  v.  SusssU,  2  Vent.  352,  it  is  laid  down  as  a  stwding 
rule  of  equity  that  a  forfeiture  shall  not  bind  when  the  thing  can 
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be  done  af terward,  or  any  oompenfiation  can  be  made  for  it  For- 
feitures  are  odious,  and  courts  struggle  against  them;  and  relio  v 
granted  for  the  non-performance  of  divers  collateral  acta  whereby 
they  are  incurred;  as,  for  not  laying  out  a  specific  sum  in  repairs 
in  a  given  time,  Sanders  v.  Pope,  12  Yes.  282;  for  cutting  down 
timber  when  covenanted  against,  Northcote  v.  Dtilce,  Amb.  511; 
for  not  renewing  a  lease  in  time,  Satosteme  v.  BerUley,  4  Bra  0. 
G.  *415,  and  the  like.  Belief  is  also  granted  against  forfeitures 
incurred  by  unintentional  breaches  of  the  condition  of  mortgages 
for  support,  on  terms  that  the  party  in  fault  fully  compensate  and 
indemnify  the  other  party  for  all  he  has  lost  by  reason  of  the 
breach.    Henry  v.  Tupper,  29  Yt.  358. 

In  Adams  v.  Haskell,  10  Wis.  123,  the  defendants  were  prevented 
by  accident  from  reaching  the  place  of  a  foreclosure  sale  until  after 
it  was  completed,  and  the  court  for  that  reason  ordered  a  re-sale, 
but  on  terms. 

In  Pierson  v.  Clayes,  15  Yt.  93,  the  orator,  by  reason  of  pending 
negotiations  of  settlement,  without  negligence  on  his  i>art,  let  the 
time  of  redemption  expire;  and  he  was  relieved  by  opening  the  de* 
cree  and  giving  farther  time  to  redeem. 

The  case  of  Boslwick  v.  SHles,  35  Conn.  195,  is  confessedly  mnch 
in  point.  That  was  a  bill  to  open  a  decree  of  foreclosure  and  ob- 
tain further  time.  The  mortgage  debt  was  about  14,000,  and  the 
value  of  the  premises  twice  that  sum.  The  time  limited  for  pay- 
ment was  August  5.  The  petitioner  intended  to  redeem,  but  not 
having  sufficient  means  of  his  own,  he  applied  to  his  nncle  (a  man 
of  property)  to  help  him,  and  he  agreed  to,  and  to  furnish  the 
money  on  August  3,  on  which  the  petitioner  relied;  but  for  some 
reason  not  explained  he  did  not  furnish  the  money  as  agreed,  and 
the  petitioner  delayed  making  other  arrangements  nntil  the  even- 
ing of  August  5,  when  he  applied  to  Bussell  for  assistance.  Bus- 
sell  had  no  money,  but  plenty  of  government  bonds,  and  agreed  to 
make  payment  in  them  if  defendant  would  take  them,  and  accord- 
ingly went  to  defendant's  house  that  evening  after  defendant  had 
gone  to  bed,  and  told  his  wife  that  he  had  come  prepared  to  re- 
deem the  mortgage  for  the  petitioner,  but  defendant  did  not  get 
up,  but  sent  word  by  his  wife  that  he  was  sick,  and  Bussell  went 
away.  On  this  state  of  facts  the  court  held  that  the  petitioner's 
failure  to  pay  on  August  5  was  occasioned  by  accident,  without 
fault  or  neglect  on  his  part,  and  that  the  accident  lay  in  the  fact 
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of  his  uncle's  failure  to  famish  the  money  as  agreed,  and  as  the  pe- 
tioner  had  reason  to  believe  he  would.  The  court  says  that  there 
is  a  degree  of  uncertainty  in  regard  to  all  business  expectations^  and 
that  no  more,  ought  to  be  required  in  respect  of  future  obligations 
imposed  by  law  than  that  such  means  shall  be  taken  to  fulfill  them 
48  will  render  it  reasonably  certain^  as  far  as  human  sagacity  can 
foresee,  that  they  will  be  performed. 

It  is  common  in  England  to  enlarge  the  time  of  redemption  on 
application  before  the  day  of  pajrment;  and  though  the  indulgence 
is  not  granted  of  course,  it  is  said  not  to  require  a  yery  strong  case 
to  obtain  it.  And  the  time  may  be  enlarged  more  than  once. 
Thus  in  Jones  v.  Creswicke,  9  Sim.  304,  after  the  time  had  been 
enlarged,  and  after  the  order  absolute  had  been  made,  though  not 
drawn  up,  the  time  was  again  enlarged,  on  the  ground  that  the 
man  who  had  agreed  to  lend  the  defendant  the  money  was  pre- 
vented  by  illness  from  going  up  to  London  on  the  day  it  was  due, 
and  his  wife,  whom  he  had  deputed  to  carry  it  up,  was  prevented 
from  doing  so  because  the  London  coach  was  full  the  day  before. 
And  see  Edwards  v.  Cunliffe,  1  Madd.  287. 

And  the  decree  may  be  opened  after  the  order  absolute  has  been 
made  and  enrolled.  Thus,  in  Ibrd  y.  WasiMy  G  Hare,  229,  not- 
withstanding the  order  absolute  had  been  drawn  up  and  enrolled, 
the  decree  was  opened  because  all  the  plaintiff's  property  was  in- 
volved in  an  administration  suit  that  she  was  justified  in  believing 
would  terminate  in  season  to  enable  her  to  avail  herself  of  her 
property  with  which  to  meet  the  payment,  but  which  had  not  yet 
terminated.  See  also  Tliornhill  v.  Manning,  1  Sim.  N.  S.  451,  in 
which  the  promptness  of  the  mortgagor  in  applying  was  regarded 
as  the  great  and  important  feature  in  the  case  to  guide  the  court 
in  deciding  what  it  ought  to  do. 

Applying  these  principles  as  shown  and  illustrated  by  the  cases, 
it  is  quite  out  of  the  question  to  say  that  the  defendant  is  entitled  * 
to  keep  this  property,  and  that  the  orator  has  not  made  a  case  that 
calls  for  the  interposition  of  the  court  in  his  behalf. 

The  orator  gave  $13,500  for  the  property,  and  had  paid  $2,724 
toward  it,  and  expended  about  $10,000  upon  it  in  improvements 
and  repairs,  and  on  January  1, 1885,  the  time  limited  by  the  decree 
for  paying  the  installment  of  $500,  he  believed  the  real  estate  fairly 
worth  $5,000  or  $6,000  more  than  he  gave  for  it.  He  was  exceed- 
ingly anxious  to  redeem  the  property^  but  had  no  available  meana 
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of  his  own,  and  relied  for  means  wherewith  to  pay  his  debts  partly 
on  income  assured  to  members  of  his  family,  and  partly  on  the 
equity  of  redemption  in  the  property,  his  ability  to  make  which 
available  at  the  value  he  put  upon  it  being  his  only  means  of  escape 
from  absolute  bankruptcy.  It  appears  that  his  wife  and  her  sister. 
Miss  Jenkins,  owned  property  in  New  York  city,  as  to  which  he 
was  agent,  and  that  before  and  on  December  29, 1884,  he  had  been 
in  negotiation  with  one  Martin  of  that  city  in  respect  to  leasing  it 
to  him,  and  it  was  agreed  that  on  delivery  of  proper  leases  thereof, 
Martin  should  advance  to  him  $650  toward  performance  on  hia 
part,  and  Eopper  relied  on  the  use  of  that  money  to  pay  the  $500 
installment.  Accordingly,  he  went  to  New  York  on  December 
30,  with  the  leases  executed,  found  Martin  and  made  an  appoint- 
ment with  him  for  eleven  o'clock  the  next  day,  and  in  going  to 
the  place  at  the  time  appointed,  found  a  message  postponing  the 
appointment  to  the  ofBce  of  an  attorney  down  town  at  two  that 
afternoon,  whereupon,  being  unable  to  communicate  with  Martin, 
he  went  to  the  office  down  town  at  two,  and  found  that  Martin  had 
been  there  but  had  gone.  He  afterward  met  Martin  on  the 
street,  and  being  exceedingly  anxious  to  obtain  the  money,  per- 
suaded him  to  go  back  to  the  attorney's  office,  but  he  being  oat» 
they  went  to  another  attorney's  office,  and  he  was  out,  and 
finally  he  persuaded  Martin  to  give  him  his  check  for  1660 
before  the  leases  were  approved  by  an  attorney.  But  this  was  after 
three  o'clock,  when  all  the  banks  in  the  city  were  dosed.  Said 
check  was  good,  but  being  drawn  on  a  bank  in  the  upper  part  of 
the  city,  and  it  being  after  banking  hours,  it  was  impossible  for 
Kopper  to  draw  the  money  on  it  that  day.  He  had  for  several 
years  kept  a  deposit  account  with  the  Second  National  Bank  of  that 
city,  and  had  at  this  time  a  small  balance  standing  to  his  credit 
there>  and  that  bank  was  accustomed  to  place  to  his  credit  the 
ainount  of  such  checks  as  he  deposited  there  properly  indorsed* 
He  had  previously  carried  checks  to  that  bank  after  business  hours 
for  deposit,  handing  them  in  over  the  railing,  to  be  credited  to  him 
at  the  opening  of  the  bank  next  day.  On  this  occasion  he  properly 
indorsed  said  check  ''for  deposit,"  and  sent  it  to  said  bank  by  a 
district  messenger  boy,  but  whether  it  reached  the  bank  or  not  that 
day  does  not  appear.  At  the  same  time  he  drew  two  checks  on 
said  bank  to  the  order  of  the  person  who  was  then  the  clerk  of  the 
court  in  which  the .  decree  was  obtained,  one  for  $575,  which  he 
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snppofled  to  be  the  amount  required  to  pay  said  installment,  but 
which  was  in  fact  more  than  was  required,  and  one  for  $25,  for  a 
sum  otherwise  payable  to  the  clerk,  inclosed  them  in  an  enyelope 
with  a  letter  to  the  clerk,  went  to  the  Grand  Central  Depot,  and 
sent  the  package  to  Middlebury  by  the  porter  of  the  sleeping-car, 
inclosing  it  in  another  envelope  to  the  station-agent  there,  request- 
ing him  to  deliver  the  package  to  the  clerk  immediately,  which  he 
did  on  the  morning  of  January  1,  which  was  a  legal  holiday  in 
New  York,  and  the  $650  check  was  passed  to  Eopper's  credit  by 
the  Second  National  Bank  on  the  next  day  —  the  first  business 
day  after  it  was  received.  Dyer  refused  to  take  Eopper's  check  of 
the  clerk,  and  the  clerk  did  not  treat  it  as  payment  of  the  install- 
ment, nor  regard  it  as  available  funds  in  his  hands  until  it  was  paid 
and  the  avails  credited  to  him  by  the  collecting  bank,  which  was 
on  January  5,  on  which  day  he  was  trusteed  by  some  of  Eopper's 
othor  creditors,  and  on  the  6th  this  bill  was  brought. 

On  these  facts,  and  the  others  disclosed  by  the  record,  Eopper 
cannot  justly  be  charged  with  negligence.  The  means  he  had 
taken  to  obtain  the  money  rendered  it  reasonably  certain  that  he 
would  succeed,  and  that  he  was  anxious  to  obtain  it  abundantly 
iippears.  That  he  did  not  meet  Martin  at  eleven  or  at  two,  was  an 
unforeseen  and  an  unexpected  occurrence,  external  to  himself,  of 
which  his  agency  was  not  the  proximate  nor  even  the  remote  cause, 
and  thereby  he  was  prevented  from  sending  bis  money  seasonably 
in  a  form  that  would  have  been  treated  as  payment,  whereby,  con- 
trary to  his  own  intention  and  wish,  he  lost  his  legal  right  to  pay, 
and  Dyer  acquired  a  legal  right  not  to  have  him  pay;  and  in  these 
circumstances,  Eopper  is  entitled  to  relief  that  will  reinstate  him 
in  his  former  position,  on  terms  that  he  satisfy  the  equitable  rights 
of  the  other  party. 

[Omitting  minor  points.] 

The  decree  dismissing  the  oross-bill  is  affirmed;  but  the  decree 
for  the  orator  in  the  original  bill  is  reversed,  and  the  cause 
remanded,  with  mandate^ 

Cause  remanded. 
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StoWBLL  Y.  HASTIir08. 

(WYt.^.) 

Wtu — eoMtruction — repugnancy — l^fe  ettats  arfee^ 

A  will  gave  to  the  testator's  wife  the  residaum  "  for  her  benefit  and  sapport, 
to  use  and  dispose  of  as  she  may  think  proper/'  and  then  proYided  thai  if 
any  of  the  estate  should  be  left  in  her  possession  at  her  death  it  should  be 
equally  divided  between  the  brothers  and  sisters  of  the  testator.  MM,  that 
the  wife  took  an  absolute  estate,  and  that  the  remainder  over  was  void  for 
repugnancy 

A  PPEAL  from  Probate  Court.     The  opinion  states  the  caae. 

A.  E,  Cudworth  and  Martin  dk  Eddy,  for  plaintiff. 

B.  L.  Waterman  and  (7.  B.  Eddy,  for  defendant. 

Taft,  J.  The  important  qnestion  in  this  case  is,  whether  Mrs. 
Stowell  took  an  absolute  estate  in  the  property  which  passed  to  her 
under  the  residuary  clause  in  her  husband's  will.  It  reads  as 
follows: 

'^I  give  to  my  beloTed  wife,  Hepsibah  H.  Stowell,  the  residue 
^nd  remainder  of  all  my  estate,  both  real  and  personal,  for  her 
benefit  and  support,  to  use  and  dispose  of  as  she  may  think  proper. 
If  any  of  the  estate  should  be  left  in  my  wife's  possession  at  her 
'death,  it  is  my  will  that  the  same  should  be  equally  divided  between 
•eight  of  my  brothers  and  sisters,''  etc. 

The  decree  of  the  Probate  Court  in  1872  settled  no  question  in- 
volved in  this  case. 

The  testator  gives  his  wife  the  residue  of  his  estate  for  her  benefit 
sxid  support,  with  an  absolute  power  of  disposition;  no  conditions 
annexed  to  the  gift,  no  words  limiting  tho  use  of  tho  property;  and 
^ving  the  words  used  their  usual  signification,  she  is  put  in  the 
place  of  the  testator  as  to  the  title  and  all  rights  to  the  property. 

If  an  estate  be  given  to  a  person  generally  or  indefinitely,  with 
an  absolute  power  of  disposition,  it  carries  a  fee  and  a  remainder 
over  is  void  for  repugnancy.  1  Eq.  Crises  Abr.  176;  4  Kent  Com. 
(2d  ed.)  636;  Smith  v.  Van  Ostrand,  64  K.  Y.  278;  CampMl  v 
Beaumont,  91  TH.  Y.  464;  Seibert  v.  Wise,  70  Penn.  St  147;  Bams* 
dell  V.  BamsdeR,  21  Me.  288. 
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''  In  genendy  howeyer,  a  limitation  oyer  after  a  fee  is  held  to  be- 
repugnant  to  the  estate  first  granted,  and  is  itself  rejected."  2: 
Jarm.  Wills,  44,  n.  1.  ''  It  is  a  settled  mle  of  American  as  well 
as  English  law."    2  Bedf.  Wills,  278. 

Where  they««  dispanendi  is  conditional,  as  in  those  cases  where 
the  property  is  given  for  support  only,  with  power  over  the  principal 
for  that  purpose,  or  the  estate  given  the  first  taker  is  one  for  lif& 
only,  a  different  rule  may  prevail  and  the  gift  in  remainder  be  valid, 
for  in  such  cases,  no  absolute  estate  is  given  the  first  taker.  In 
determining  what  estate  is  given  the  first  taker,  the  whole  will 
should  be  considered,  and  aU  the  clauses  construed  together.  Even 
in  those  cases  where  an  absolute  estate  is  in  terms  given,  if  subse- 
quent passages  unequivocally  show  that  the  testator  meant  the 
legatee  to  take  a  life  interest  only,  the  prior  gift  is  restricted  accord- 
ingly. Jarm.  Wills,  chap.  15.  Such  are  the  cases  in  this  State  of 
Richardson  v.  Paxgey  64  Vt.  373;  McCloahey  v.  Oleason,  56  Vt  264; 
and  such  construction  was  given  the  will  in  Smith  v.  Bell^  6  Pet.  68. 

If  we  could  construe  the  will  in  question  as  giving  the  residue  ta 
Mrs.  Stowell  for  her  support  only,  which  is  the  construction  th& 
appellants  insist  should  be  given  it,  their  claim  might  be  upheld. 
It  was  given  for  her  support,  but  not  for  that  alone.  It  was  for 
her  benefit,  and  using  the  synonyms  of  the  word,  it  was  for  her 
advantage,  her  profit^  her  gain,  her  account,  her  interest  The 
word  "benefit"  and  its  synonyms  mean  mpre  than  simply  support. 
They  mean  any  purpose  to  which  the  absolute  owner  of  property 
can  devote  it;  and  given  for  that  purpose,  they  mean  that  Mrs. 
Stowell  had  unlimited  power  to  dispose  of  it  at  her  pleasure.  If 
we  held  that  Mrs.  Stowell  had  no  right  to  dispose  of  the  estate, 
save  only  for  her  support,  we  think  it  would  be  clear  violation  of 
the  intention  of  her  husband,  and  a  substitution  of  the  will  of  tho 
court  for  that  of  the  testator.  A  will  should  be  construed  as  a 
whole,  and  effect  given  to  each  and  every  part  of  it  if  possible;  but 
it  must  be  conceded  that  the  two  intents  of  the  testator,  as  ex- 
pressed in  repugnant  provisions,  cannot  both  be  carried  out.  There 
is  a  gift  to  the  first  taker  and  another  in  remainder.  The  clauses 
should  be  construed  together,  and  effect  given  to  both,  if  consistent 
with  the  rules  of  law.  Where  it  is  clear,  considering  the  language 
used,  that  the  testator  intended  a  life  estate  in  the  first  taker,  or  a 
use  of  the  bequest  for  support  only,  or  any  other  limited  purpose, 
there  is  no  difficulty  in  carrying  out  the  full  intent  of  the  testator 
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by  giving  force,  after  the  first  estate  is  ended,  to  the  olaitse  creating 
the  estate  in  remainder;  bat  where  it  is  clear,  jadging  from  both 
■clauses,  that  by  the  gift  in  remainder  the  testator  did  not  intend  to 
limit  the  use  of  the  property  in  the  hands  of  the  first  taker  in  any 
respect,  and  in  the  bequest  to  the  first  taker  gives  an  absolute 
estate,  using  words  which  admit  of  no  other  construction,  the  rule 
as  to  the  repugnancy  must  apply.  We  do  not  think  that  Mr. 
Stowell  intended  by  the  gift  in  remainder,  to  limit  the  use  which 
his  wife  might  make  of  the  residue.  We  think  he  intended  she 
49hould  take  his  own  place  in  respect  to  it,  and  use  it  in  an  unlimited 
manner;  and  his  intent  in  that  respect  should  be  carried  out.  We 
see  no  difference  in  the  meaning  of  the  words  if  transposed  so  as 
to  read  ''  to  use  and  dispose  of  as  she  may  think  proper  for  her 
benefit  and  support.''  This  holding  renders  it  unnecessary  to  pass 
upon  any  other  question. 

Judgment  affirmed.     Cause  ordered  certified    to  the   Probate 
Court  Judgment  affirmed. 


Shbbwin  v.  Saistdbbs. 

Marriage — promUe  of  te^e  during  and  (tfter  eofuHur^ — eeneideraiian. 


The  promise  of  a  married  woman,  having  a  separate  estate,  to  pay  for  n< 
ries  famished  her  npon  the  credit  of  her  estate,  wiU  sustain  a  new  promise 
to  pay  for  them  made  after  the  death  of  her  hnseand. 

ASSUMPSIT.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

A.  E,  Cudwarth  and  Hashins  dk  Stodda/rdt  for  defendant. 

Waterman  A  Martin,  for  plaintiff. 

Powers,  J.  The  jury  has  found  that  the  defendant,  whilst  she 
was  a  married  woman  having  a  separate  equitable  estate,  promised 
to  pay  the  plaintiff  for  goods  needed  in  her  family,  which  he  sold 
to  her  upon  the  credit  of  such  estate,  and  that  after  the  death  of 
her  husband  she  again  expressly  promised  to  pay  the  same  debt. 
This  action  is  aseumvsii  based  upon  the  latter  promise. 
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In  the  coart  below  the  defendant  took  no  issue  upon  the  questiob 
whether  she  in  fact  had  a  separate  estate  capable  of  equitable  pledge 
for  necessaries  sold  upon  its  credit;  but  she  stood  for  her  defenab 
upon  the  ground  that  her  promise  made  while  covert  was  valid  at 
law  and  capable  of  enforcement  in  equity  only  against  her  separate 
estate,  and  that  her  promise  after  coverture  ceased,  was  without 
legal  consideration  to  uphold  it. 

This  court  sits  for  the  correction  of  errors  made  by  the  County 
Court  in  the  trial  of  cases  upon  the  issues  made  up  by  the  parties. 
We  have  no  authority  to  make  up  a  new  issue  not  raised  in  th^t 
court  and  proceed  to  determine  it  for  the  first  time.  If  no  ruling 
is  made  by  the  County  Court  upon  a  question  that  might  have  been 
raised,  it  is  plain  that  no  error  is  predicable  of  that  question. 

The  court  below  treated  the  question  of  the  existence  of  a  sepa- 
rate estate  as  a  fact  not  disputed,  as  the  parties  treated  it.  It  wals 
not  directly  presented  as  it  was  in  Hubbard  y.  Bugbee,  58  Yt.  173; 
8.  c,  45  Am.  Bep.  637.  There  the  referee  directly  presented  the 
facts  upon  which  it  was  to  be  determined  whether  a  separate  estate 
existed.  It  was  such  and  no  other,  as  the  will  conferred,  and  the 
referee  submitted  to  the  court  whether  the  promise  found,  in  vie# 
of  the  estate  created  by  the  will,  was  binding  at  law  upon  the  de- 
fendant. 

Here  however  the  terms  of  the  deed  arc  not  disclosed,  and  were 
not  considered  by  the  County  Court,  and  that  court  had  no  call  to 
construe  them.  The  argument  therefore  in  behalf  of  the  defendant 
upon  this  branch  of  the  case  should  have  been  addressed  to  the 
court  below. 

We  have  no  occasion  to  repeat  what  was  said  in  Hubbard  y.  Bug- 
bee  respecting  the  facts  essential  to  the  creation  of  a  separate  equi- 
table estate  in  married  women. 

If  such  estate  exists  the  married  woman  may  pledge  it  for  neces- 
saries for  herself  and  family.  It  must  fairly  appear  that  she  in- 
tends to  have  the  party  dealing  with  her  rely  upon  the  credit  of  her 
estate,  and  that  he  does  rely  upon  it.  This  much  appearing  the 
equitable  contract  is  perfected.  During  coverture,  and  by  reason 
of  coverture,  this  contract  must  be  enforced  by  equitable  remedies. 
After  coverture  a  new  promise  to  perform  it  is  based  upon  sufficient 
consideration.  During  coverture  a  married  woman's  promise  does 
not  bind  her  personiJly,  but  having  a  separate  equitable  estate, 
respecting  which  she  is  not  dogged  by  the  fetters  of  coverture,  her 
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promise  charges  her  conscience  and  binds  her  estate  to  fnlfill  it. 
The  authorities  cited  in  Hubbard  y.  Bugbee,  supra,  folly  sustain 
this  position. 

The  case  of  Zm  y.  Muggeridge,  5  Taunt  36,  was,  like  the  case  at 
bar,  an  action  of  assumpsit  based  on  the  promise  of  a  widow  haYing 
a  separate  estate  to  pay  a  debt  contracted  on  the  credit  of  such 
estate  during  coYerture.  The  question  was  whether  her  promise 
after  coverture  was  based  on  sufficient  consideration.  Lord  Mans- 
field said:  **  It  has  been  long  established  that  where  a  person  is 
bound  morally  and  conscientiously  to  pay  a  debt,  though  not  legally 
bound,  a  subsequent  promise  to  pay  will  give  a  right  of  action."' 
HsATH,  J.,  said:  '^  The  notion  that  a  promise  maybe  supported  by 
a  moral  obligation  is  not  modern.'' 

This  case  has  been  criticised  somewhat,  not  on  the  ground  that 
upon  the  special  facts  appearing  the  decision  was  wrong,  but  that 
the  propositions  laid  down  were  too  broad  for  general  application. 
Eastwood  Y.  KenyoHy  11  Ad.  &  EIL  447;  BeaumofU  y.  iiem,  8  Q» 
B.  487;  1  Pars.  Gout.  432,  n.  («). 

In  these  cases  it  is  said  that  the  subsequent  promise  is  binding^ 
only  when  the  antecedent  obligation  was  a  legal  one. 

It  is  not  improbable  that  this  qualification  of  the  rule  laid  down 
in  Lee  y.  Muggeridge  itself  needs  qualification.  If  the  antecedent 
obligation  is  an  equitable  one,  that  is,  one  that  equity  would  enforce. 
Lord  Mansfield's  doctrine  is  easily  harmonissed  with  that  of  ita 
critics.  Baron  Pabke,  in  Sarle  y.  Oliver,  2  Ezch.  71,  has  har- 
monized both  Yiews  as  follows:  ^'  The  principle  of.  the  rule  laid 
down  by  Lord  Mansfield  is  that  when  the  consideration  was- 
originally  beneficial  to  the  party  promising,  yet  if  he  be  protected 
from  liability  by  some  proYision  of  the  statute  or  common  law 
meant  for  his  advantage,  he  may  renounce  the  benefit  of  that  law, 
and  if  he  promises  to  pay  the  debt,  which  is  only  what  an  honest 
man  ought  to  do,  he  is  then  bound  by  law  to  perform  if 

In  a  later  case,  La  Touche  y.  La  Touche,  3  Hurl.  &  Colt.  576,  it 
was  held  that  a  promissory  note  given  by  a  widow  to  extinguish  a 
balance  due  upon  her  note  given  during  coverture,  which  bound 
her  separate  estate  and  which  was  barred  by  the  statute  of  limita- 
tions, was  based  on  good  consideration.  Ohannbll,  B.,  said: 
*^  The  note  of  1848,  although  made  during  coverture,  was  binding 
on  the  defendant's  separate  estate.  Unless  something  occurred  to 
discharge  the  defendant's  separate  estate  from  liability,  there  was,. 
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we  thinks  a  good  consideration  for  the  note  now  sued  upon^  made 
by  her  after  her  covertare  was  determined."  In  Rusting  t.  Rus- 
hng,  47  N.  J.  L.  1,  Baasley,  C.  J.,  in  discussing  an  anaiogoua 
principle,  formulates  the  rale  thus:  **  By  such  a  promise,  what 
before  was  an  equitable  obligation,  is  converted  into  a  legal  obliga- 
tion." 

In  Vance  v.  WMs,  8  Ala.  399,  it  was  held  that  when  goods  are 
famished  to  a  married  woman  on  the  faith  of  her  separate  estate, 
there  is  such  a  moral  obligation  to  pay  the  debt  as  will  support  an 
action  at  law  on  a  promise  to  pay  after  the  coverture  has  ceased. 

In  Ooulding  v.  Davidson,  26  N.  Y.  604,  the  same  doctrine  was 
laid  down  in  a  similar  case. 

In  the  case  at  bar  the  defendant  received  value  to  her  own  use 
from  the  plaintiff,  who  relied  upon  her  promise  to  pay  and  upon 
her  separate  estate  as  the  means  of  enforcing  pay.  Her  promise, 
by  the  accident  of  her  coverture,  was  void  at  law,  but  valid  in  equity. 
Her  subsequent  promise  to  pay  after  coverture  is  clearly  founded 
upon  good  consideration. 

The  item  of  $8.45  was  properly  dealt  with  by  the  court  The 
jury  found  it  was  for  necessaries  for  the  family,  and  the  goods  were 
procured  by  Hiland  at  the  defendant's  request.  Hiland's  willing- 
ness to  pay  his  mother's  debt  does  not  absolve  her  from  it.  There 
is  more  question  respecting  the  $20 Jtem.  But  the  case  fairly  shows 
that  this  item  was  disallowed  by  the  jary,  so  the  defendant  has  suf- 
fered no  harm. 

The  judgment  is  affirmed.  Judgment  affirmed* 


State  v.  Wtmak. 

(69  Vt.  (H7.) 

OHimiiuU  law — ineett  —  kruneUdge  —  "  brother,*' 

In  ma  indictmei^t  for  incest,  it  is  not  necessary,  nnless  leqnired  by  statnte,  to 
allege  knowledge  of  the  relationflhip  on  the  part  of  the  defendant.  (See 
Thote,  p,  756.) 

In  the  statute  against  incest,  "  brother"  includes  a  brother  of  the  half4»lood» 

/^ONVIOTION  of  incest.    The  opinion  states  the  case. 
Vol.  LIX  —  95 


754  VERMONT, 


State  ▼.  Wyman. 


'   Walen)ian  ii  Martin,  for  respondeat. 
i  F.  A.  BoUes,  for  State. 

BoYCE^  C.  J.  Two  points  only  are  urged  in  behalf  of  the  re- 
spondent 

'  First  That  the  indictment  is  fatally  defectiye  in  that  it  does  not 
charge  the  respondent  with  knowledge  of  the  relationship  existing 
between  himself  and  the  particeps  criminis  at  the  time  of  the  com- 
mission of  the  crime  charged. 

The  indictment  is  based  upon  R.  L.,  §  4246,  which  provides  that 
^'persons  between  whom  marriages  are  prohibited  by  section  2306 
Or  section  2307,  who  intermarry,  or  who  commit  fornication  with 
each  other,  shall  be  punished  as  in  case  of  adultery.''  The  indict- 
ment sufficiently  charges  that  the  respondent  was  related  to  the 
particeps  within  the  degrees  of  consanguinity  specified  in  sections 
^06-2307,  and  that  he  committed  fornication  with  her.  Fornication 
is  only  made  a  crime  when  committed  by  persons  within  certain  de- 
grees of  consanguinity.  It  is  therefore  a  statutory  crime  pnrely, 
and  its  definition  and  the  proceedings  to  punish  persons  charged 
with  it  are  dependent  upon  the  words  of  the  statute  itself.  The 
statute  is  entirely  silent  as  to  any  scienier.  It  does  not  say  that  a 
^rson  who  knowingly  or  willfully  commits  fornication  with  one 
related  to  him  or  her  within  the  degrees  of  consanguinity  which 
prohibit  marriage,  shall  be  punished,  etc.  To  come  within  the 
statute  therefore  it  was  not  necessary  to  allege  knowledge  of  the 
relationship.     Bish.  Stat.  Crimes  (2d  ed.),  §§  729,  732,  733. 

Second.  That  the  indictment  is  not  sustained  by  proof  that  the 
respondent  committed  the  offense  with  a  daughter  of  his  half- 
brother,  it  being  claimed  that  the  word  '' brother''  in  the  statute 
is  not  broad  enough  to  coyer  a  brother  of  the  half-blood.  In  sup- 
port of  this  claim  it  is  urged  that  at  common  law  a  brother  of  the 
half-blood  is  not  a  brother,  and  cannot  inherit  as  such.  It  is  true 
that  by  the  common  law  a  brother  of  the  half-blood  could  not  in- 
herit; but  this  wsis  a  rule  for  the  regulation  of  the  descent  of  prop- 
erty, and  had  no  broader  scope.  It  did  not  undertake  to  affect  the 
relations  of  brethren  of  the  half-blood  any  further  than  to  prescribe, 
for  certain  reasons  having  their  origin  in  the  ancient  system  of  feu- 
dal tenures,  that  in  the  descent  of  the  inheritance  a  brother  of  the 
half-blood  should  be  left  out.     The  common-law  rule  therefore 
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would  have  no  force  in  a  case  of  this  kmd^  but  the  generally  under- 
stood significance  of  the  word  '^brother/'  as  used  in  the  common 
affairs  of  life,  and  as  defined  by  the  lexicographers  of  recognized 
authority,  should  be  adopted  in  the  construction  of  the  statute. 

In  the  present  case  however  all  question  is  removed  by  R.  L., 
section  2231,  which  provides  that  ''  the  degrees  of  kindred  shall  be 
computed  according  to  the  rules  of  the  civil  law/'  and  by  these  the 
half-blood  are  admitted  in  all  respects  equally  with  the  whole  blood* 
2  Kent  Com.  422. 

The  respondent  takes  nothing  by  his  exceptions. 

NoTB  BT  THB  REPORTER.  —  In  StoU  V.  Dana,  50  Vt.  628,  a  case  of  incest, 
this  coort  said:  '*  This  is  not  a  crime  where  the  statute  makes  it  necessary  to 
allege  and  prove  afflrmativelj  that  the  respondent  knew  the  relationship  ex- 
isting between  him  and  the  particeps.  The  respondent's  knowledge  of  the 
relationship  is  not  made  an  essential  part  of  the  crime.  We  have  another 
statute  which  makes  it  a  crime  to  carnally  know  a  female  child  under  the  age 
of  eleven  years  with  or  without  her  consent.  Would  it  be  necessary  to  allege 
and  prove  affirmatively  that  the  accused  knew  she  was  under  the  age  of 
eleven  years,  a  fact  extremely  difficult,  and  in  most  cases  impossible  to  prove? 
We  think  not.  A  more  reasonable  and  practicable  rule  is  that  if  a  person 
willfully  does  an  unlawful  and  criminal  act,  he  takes  upon  himself  all  the  le- 
gal and  penal  consequences  of  such  act  regardless  of  his  knowledge,  unless 
knowledge  is  made  an  essential  ingredient  of  the  crime.  This  same  question 
was  raised  and  decided  by  the  Supreme  Court,  in  the  case  of  State  v.  Wyman, 
59  Vt.  527,  on  an  indictment  upon  the  same  statute,  where  the  court  held  it 
was  not  necessary  to  allege  knowledge  of  the  relationship  in  such  an  indict* 
ment." 


State  y.  Abohibald. 

(00  vt,  648.) 

OrimiTuU  law  —  breach  of  peace — intent. 

A  statute  provides  that  a  person  who  "  disturbs  or  breaks  the  public  peace  by 
tumultuous  and  offensive  carriage,"  etc.,  shall  be  punished.  An  indictment 
charged  in  one  count  that  the  defendant  "  did  disturb  and  break  the  public 
peace  by  his  tumultuous  carriage,"  etc.,  and  in  another  that  he  "  quarrelled 
with  the  said  Day,  by  cursing  and  swearing  at  the  said  Day,  and  by  calling 
him  opprobrious,  indecent  and  obscene  names,"  and  alleged  that  it  had  the 
effect  to  disturb  the  public  peace.     Held,  valid. 

/CONVICTION  of  breach  of  peace.     The  opinion  states  the  case. 
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Norman  Paul  and  William  E,  JohnBon^  for  defendant* 
Wittiam  Bateheldsr,  State's  attorney,  for  State. 

BoYOB,  G.  J.  The  indictment  is  under  B.  L.,  §  4228»  which 
provides  that  a  person  who  **  disturbs  or  breaks  the  public  peace 
by  tumultuous  and  offensive  carriage,  by  threatening,  quarrelling," 
etc.,  shall  be  punished  as  prescribed;  and  the  respondent  claims 
that  the  indictment  is  insufficient  in  that  it  does  not  allege  that  the 
respondent  committed  either  of  the  offenses  set  forth  in  the  stat- 
ute, which  constitute  a  breach  of  the  public  peace. 

Referring  to  the  indictment,  it  will  be  seen  that  it  charges  in  the 
first  count  that  the  respondent,  on  a  day  certain,  at  a  place  certain, 
with  force  and  arms,  ''did  disturb  and  break  the  public  peace  by 
his  tumultuous  carriage  then  and  there  exhibited  to  the  public," 
and  then  proceeds  to  specify  wherein  this  ''tumultuous  carriage" 
consisted,  and  to  declare  that  it  had  the  effect  to  disturb  the  public 
peace.  The  second  count,  opening  in  the  same  language  as  the 
first,  but  charging  the  offense  on  another  day,  adds  the  allegation 
that  the  respondent  "then  and  there  quarrelled  with  the  said  Day, 
by  cursing  and  swearing  at  the  said  Day,  and  by  calling  him  oppro- 
brious, indecent  and  obscene  names,''  which,  it  is  alleged,  had  the 
effect  to  disturb  the  public  peace. 

Several  acts  or  offenses,  necessarily  different  and  distinct,  are 
embraced  within  the  terms  of  the  statute;  and  an  indictment  un- 
der it  must,  unquestionably,  charge  with  the  degree  of  certainty 
and  particularity  required  in  criminal  pleading,  the  commission  of 
some  one  of  these  acts  or  offenses,  and  that  the  effect  of  it  was  to 
disturb  or  break  the  public  peace.  The  first  count  of  this  indict- 
ment is  certainly  open  to  criticism.  "  Tumultuous  and  offensive 
carriage,''  in  the  conjunctive,  is  one  of  the  things  denounced  by 
the  statute.  The  first  count  charges  "  tumultuous  "  but  not  *'  of- 
fensive "  carriage,  and  the  objection  that  it  failed  to  charge  a  com- 
plete offense  would  have  much  force.  A  man's  carriage  might, 
conceivably,  be  "  tumultuous,"  as  in  the  noisy  expression  of  joy  over 
some  great  national  good  or  achievement,  and  vet  be  the  opposite  of 
"  offensive,"  and  tend  to  spread  rejoicing  an  good-will  rather  than 
to  disturb  or  break  the  public  peace,  in  the  true  sense  of  that  term. 

But  it  is  unnecessary  to  pass  upon  this  point,  as  in  our  judgment 
the  second  count  sufficiently  charges  another  and  distinct  offense 
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named  in  the  statnte^  which  is  a  breach  of  the  pablic  peace  hj 
quarrelling;  and  as  the  evidence  strongly  sustains  that  charge,  the 
conyiction  may  properly  stand  upon  the  second  count  SiaU  y. 
Hanley,  47  Vt.  290;  State  t.  Carpenter,  54  Vt.  561. 

No  allegation  of  an  intent  to  break  the  public  peace  was  neces* 
sary.  The  statute  does  not  require  it,  and  the  act  is  of  a  character 
which  necessarily  imports  intent. 

In  the  yiew  above  taken  the  respondent's  second,  third  and  sev- 
enth requests  to  charge,  as  well  as  a  part  of  the  first,  become  im- 
material; and  upon  the  points  raised  by  the  other  requests  we  think 
the  charge  of  the  court  was  as  full  and  explicit  as  could  be  required, 
and  that  the  law  was  correctly  stated  by  the  learned  judge. 

The  evidence  received  as  to  what  was^said  by  the  respondent, 
the  manner  in  which  it  was  said,  and  what  transpired,  was  prop- 
erly admissible  upon  the  question  of  whether  the  words  and  acts  of 
the  respondent  amounted  to  quarrelling,  and  had  the  effect  to  break 
or  disturb  the  public  peace. 

We  find  no  error  in  the  record,  and  the  respondent  takes  nothing 
by  his  exceptions,  and  is  sentenced  to  pay  a  fine  of  $20  and  costi^ 
with  the  alternative  sentence  as  prescribed  by  the  statute.  ^ 


OiiBASOK  V.  Beebs. 

■ 

BaHment —  eu9tom  saw-miU, 

When  one  delivers  logs  at  a  custom  saw-mill  to  be  sawed  at  an  agreed  prloe. 
the  owner  of  the  mill  becomes  bound  to  exercise  ordinary  care  in  keeping 
and  manufacturing  the  logs,  and  in  case  of  their  loss  to  prove  that  it  was 
without  his  fault. 

A  PPEAL  from  Probate  Court.     The  opinion  states  the  caee. 

/.  A.  Wing,  for  plaintiff. 

W.  P.  Dillingham  and  0,  F<,  Clough,  for  defendant. 

Boss,  J.  But  three  items  named  in  the  report  of  the  referee  are 
in  contention.  Item  22  of  the  plaintiff's  account,  we  think,  was 
properly  allowed  by  the  County  Court.     The  intestate  owned  and 
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operated  a  cnstom  saw-mill.  He  thereby  invited  the  castom  of  the 
plaintiff.  The  plaintiff  delivered  at  the  mill  the  logs  named  m 
this  item^  to  be  sawed,  for  which  he  was  to  pay  the  intestate  an 
agreed  compensation.  This  was  a  bailment  of  the  logs  to  the 
intestate  for  the  mutual  benefit  of  the  bailor  and  bailee.  This  obli- 
gated  the  bailee  to  the  exercise  of  ordinary  care  in  keeping  and 
manufacturing  the  logs.  They  were  in  the  possession  of  the 
intestate,  to  be  accounted  for  by  him  or  his  estate,  either  as  logs  or 
manufactured  lumber.  The  estate  has  not  accounted  for  the  logs 
included  in  this  item,  either  as  logs,  lumber,  or  as  lost  or  destroyed 
without  the  fault  of  the  intestate.  Ordinary  care  requires  that  the 
estate  should  either  produce  the  logs  or  the  lumber,  or  show  they 
were  taken  from  the  possession  of  the  intestate  by  the  plaintiff,  or 
were  lost  or  removed  without  the  fault  of  the  intestate.  This  is 
the  ordinary  rule  in  this  class  of  bailments.  Story  Bailm.,  §§  442 
et  seq. 

[Minor  points  omitted.] 

We  find  no  error  in  the  judgment  of  the  County  Court,  and  that 
judgment  is  affirmed.  Judgmehi  affirmed. 


Angus  y.  Bobikson. 

(WVt.  686.) 

JoiDt  oontnctors  most  aU  sue  upon  their  joint  contract,  althongli  one  of  tbem 
has  been  settled  with,  anless  all  the  parties  agree  to  the  severance  of  the 
joint  interest,  and  the  obligor  promises  to  pa/  each  his  seyeral  share,  and 
the  soit  is  based  upon  the  new  promise. 

ASSUMPSIT.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Crane  dt  Alfredy  for  plaintiff. 

Edwards,  Dickerman  <&  Young^  for  defendants. 

Powers,  J.  The  fourth  count  demurred  to  sets  out  a  contract 
made  by  the  plaintiff  and  Ooff  jointly  of  the  one  part  and  the  defend- 
ant's intestate  of  the  other  part,  whereby  certain  stock  and  bonds 
of  the  Montreal,  Boston  and  Portland  railway  were  sold  to  sncb 
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intestate,  and  certain  labor  was  to  be  done  upon  said  railway  as 
part  consideration  for  snch  sale.  It  also  ayers  the  deliyerj  of  cer- 
tain other  bonds  by  said  Angus  and  Ooff  to  the  intestate  to  insure 
the  performance  of  their  contract.  It  further  avers  full  perform- 
ance of  the  contract  by  Angus  and  Ooff. 

In  this  posture  of  things  the  plaintiff  discloses  a  perfected  right 
of  action  in  Angus  and  Ooff  to  recover  the  unpaid  purchase-money 
of  the  stock  and  bonds  sold,  and  also  the  bouds  put  up  as  collateral 
or  their  proqgeds,  if  converted  by  the  intestate  to  his  own  use. 

The  count  further  avers  that  after  performance  by  Angus  and 
Ooff  of  the  contract  on  their  part,  the  intestate  settled  with  Ooff 
for  his  interest  in  the  contract  and  his  interest  in  the  collateral 
bonds;  and  the  plaintiff^s  contention  is,  that  he  may  now  maintain 
an  action  in  his  own  name  to  recover  one-half  the  unpaid  purchase- 
money  and  half  the  proceeds  of  the  collateral  bonds. 

We  think  such  action  cannot  be  maintained. 

The  sale  of  the  stock  and  bonds  with  the  collateral  undertaking 
to  put  the  railway  in  running  condition  was  the  consideration  of 
the  intestate's  promise.  The  delivery  of  the  collateral  bonds  was  a 
mere  incident  of  such  sale  —  a  mere  security  for  the  performance 
of  the  principal  contract  by  Angus  and  Ooff. 

If  Robinson  had  contracted  with  Angus  and  Ooff  severally  for 
the  share  of  each  in  the  stock  and  bonds,  and  promised  them  sever- 
ally to  pay  for  such  shares,  it  would  be  quite  another  thing.  But 
however  as  between  themselves  the  ownership  of  the  stock  and 
bonds  in  truth  was,  the  declaration  states  their  interest  to  be  ''joint 
and  equal,"  and  sets  them  out  as  joint  contractors;  and  the  princi- 
ple that  joint  contractors  must  all  sue  upon  their  contract  is  too 
elementary  to  require  the  citation  of  authorities. 

Robinson's  settlement  then  with  Ooff  for  his  interest  was  in 
substance  a  satisfaction  of  the  joint  indebtedness  pro  tanto.  What 
Ooff  received  belonged  to  Angus  and  Ooff,  and  the  balance  due 
from  Robinson  belongs  to  them  jointly.  It  is  not  the  case  of  the 
novation  of  a  contract. 

If  Angus,  Ooff  and  Robinson  had  mutually  agreed  upon  a  dis- 
integration of  the  demand,  and  Robinson  had  promised  to  pay 
Angus  his  share,  the  case  would  be  different.  But  here  Angus 
was  no  party  to  the  severance  made  by  Ooff  and  Robinson,  and  was 
not  bound  by  it;  and  if  it  did  not  bind  him,  it  did  not  bind  them 
in  respect  to  him. 
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The  cases  cited  by  the  learned  coansel  for  the  plaintiff  are  net 
in  conflict  with  this  holding. 

In  Hall  Y.  Leigh,  8  Granch,  50,  a  consignee  sold  merchandise  for  two 
owners.  Bnt  each  owned  one-half  severally,  which  fact  was  disclosed 
in  the  assignment,  and  separate  instmctions  for  the  sale  were  made. 

In  Beach  y.  ffolchkise,  2  Conn.  697,  defendant  had.  paid  one  of 
aereral  joint  contractors  his  share  of  the  common  de'bt,  bnt  had 
not  liquidated  the  accoant  with  the  others.  Assumpsit  cannot  be 
maintained  by  the  others  severally  for  their  share.    ^ 

Some  langnage  is  used  by  the  court  giving  support  to  the  plain- 
tiff's contention  in  the  case  at  bar,  bnt  the  result  of  the  case  is  in- 
consistent with  it. 

In  Austin  v.  Walsh,  2  Mass.  401,  A.  and  B.  jointly  ship  goods 
consigned  to  0.  to  sell.  After  shipment  A.  and  B.  sever  their  inter- 
est in  the  adventure,  and  A«  gives  B.  written  directions  to  0.  to  pay 
B.  his  moiety.  B.  shows  this  direction  to  C,  who  refuses  to 
account  to  B.,  but  says  he  will  pay  B.  if  proceeds  belong  to  him. 
It  was  held  that  the  agreement  between  A.  and  B.  to  sever  their 
interest  would  not  entitle  them  to  sue  0.  severally  unless  after 
notice  0.  had  consented  to  it,  and  to  account  to  each  for  his 
share.  But  as  the  action  was  not  on  the  original  contract,  but  on 
O.'s  promise  to  pay  B.  if  he  was  entitled,  and  he  had  shown  he  was 
entitled,  he  might  recover. 

Without  further  review,  the  true  rule  appears  to  be  that  where 
all  the  parties  in  interest  in  the  joint  contract  agree  to  a  severance 
of  the  joint  interest,  and  the  obligor  promises  to  pay  each  his 
several  share,  each  may  sue  therefor,  the  suit  being  based  upon  the 
promise  to  pay  each  severally,  and  not  in  the  original  joint  promise. 

Here  the  count  is  clearly  in  assumpsit,  and  the  right  of  recovery 
is  based  upon  the  original  undertaking. 

The  act  of  bringing  the  suit  cannot  in  law  be  effectual  to  work  a 
severance  of  the  joint  interest  of  Angus  and  Goff,  and  thus  by  way 
of  a  ratification  of  the  unwarranted  severance  made  by  Oofl  and 
Robinson,  give  Angus  a  several  action.  The  severance  must  first 
be  made  and  a  new  promise  must  appear  as  the  basis  of  the  new 
right  of  action  springing  from  the  severance. 

The  judgment  of  the  County  Court  sustaining  the  demurrer  and 
adjudging  the  plaintiff's  new  fourth  count  insufficient  is  affirmed, 
and  the  case  remanded. 

Judgment  affirmed  and  ease  remanded. 
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(J»  Vt  6QB.) 

Matrriaffe---diooree^aUfnony—flraudulmU  eofweiftmm, 

■ 

8.  WM  convicted  and  imprisoned  for  arson,  and  his  wife  procured  a  diYoro^ 
therefor,  and  the  court  granted  her  alimony.  Before  and  in  anticipation  of 
the  conviction  and  divorce,  he  fraudulently  transferred  his  personalty  toG., 
in  trust  for  his  wife  so  long  as  she  remained  his  wife,  and  in  case  she  pro- 
cured a  divorce,  for  his  mother  and  brother.  The  defendant  F.  attached 
the  fund  under  a  judgment  which  he  had  obtained  against  S.  for  burning 
his  property.  On  interpleader  by  the  trustee,  held,  that  the  transfer  was 
void  as  to  the  wife,  and  the  fund  belonged  to  her  by  virtue  of  the  decree 
for  alimony,  and  that  F.'s  claim,  being  founded  in  tort,  did  not  attach  to  it. 


I 


NTEBP LEADER.     The  opiniou  states  the  case. 

J.  A.  Wing,  for  defendant  Folsom. 

Heath  A  WiUard,  for  defendant  Hattie  Y.  Adams. 


Walker,  J.  This  is  a  bill  of  interpleader  by  which  the  orator 
4tfks  leave  to  pay  the  funds  in  his  hands  under  a  conveyance  to  him 
by  Josiah  W.  S^rer  for  certain  purposes  under  a  so-c^led  trust,  to 
«uch  one  of  the  defendant  claimants  as  the  court  shall  decree  it  of 
right  belongs. 

It  appears  from  the  pleadings  and  master's  report  that  on  the 
26th  day  of  October,  1879,  Josiah  W.  Seaver,  of  Waitsfield,  who 
then  was  the  lawful  husband  of  the  defendant  Hattie  V.  Adams 
(then  called  by  the  name  of  Seaver),  having  confessed  that  he  was 
guilty  of  the  crime  of  arson  in  burning  several  farm-buildings  in 
that  vicinity,  among  which  were  the  bams  of  the  defendant  George 
W.  Folsom,  and  expecting  to  be  confined  in  the  State  prison  in 
punishment  therefor,  sent  for  the  orator  and  with  his  consent  trans- 
ferred and  delirered  to  him  substantially  all  his  property,  which 
-consisted  of  the  following  notes:.  Two  notes  signed  by  William  and 
F.  O.  Farr,  one  for  t480  and  one  for  $70;  also  two  notes  signed  by 
L.  W.  Seaver,  one  for  1200  and  one  for  110,  with  the  accrued  in- 
terest on  the  same.  These  notes  were  delirered  to  the  orator  upon 
the  condition  that  he  collect  and  pay  from  the  ayails  thereof  certain 
«nall  bills  mentioned,  and  procure  for  Josiah  counsel  in  the  arson 
Vol.  LIX  —  96 
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cases,  and  that  the  balance  of  the  fund  shoald  be  held  by  the  orator 
for  the  support  and  maintenance  of  his  wife,  Hattie  Y.  Seaver,  so 
long  as  she  remained  his  wife,  bat  no  longer.  This  so-called  trust 
was  farther  conditioned  that  if  his  wife  Hattie  should  die  or  obtain 
a  bill  of  divorce  from  him,  the  f ands  then  remaining  in  the  hands 
of  the  orator  shoald  no  longer  be  used  for  her  benefit  and  support, 
but  shoald  be  applied  and  appropriated  to  the  use  and  benefit  of 
his  mother,  Mary  Seayer,  during  her  life,  and  if  any  sum  remained 
at  her  death  it  was  to  be  appropriated  to  the  use  of  his  brother. 

The  orator  caused  a  memorandum  of  this  conveyance  and  trust 
to  be  made  in  writing  on  the  twenty-seventh  of  Octoter.  Hattie, 
the  wife  of  Josiah,  knew  that  this  property  was  put  into  the  hands 
of  the  orator,  but  it  is  not  found  that  she  knew  or  assented  to  the 
terms  and  conditions  under  which  the  property  was  passed  over  to 
him,  or  that  she  accepted  of  its  provisions. 

On  the  twenty-seventh  day  of  October  the  said  Josiah  W.  Seaver 
was  arrested  upon  the  charge  of  arson,  of  which  he  had  previously 
confessed  he  was  guilty,  and  committed  to  jail  in  Montpelier.  The 
Washington  County  Court  being  then  in  session,  an  information 
was  immediately  filed  against  him  for  the  crime  of  arson,  to  which 
he  pleaded  guilty,  and  was  thereupon  sentenced  by  the  court  to  be 
confined  in  the  8tate  prison  for  the  term  of  twenty-five  years,  and 
was  confined  in  prison  upon  said  sentence. 

The  orator  collected  $525.80  on  the  notes  thus  passed  over  to  him 
by  Josiah,  and  paid  debts  to  the  amoant  of  $56.17,  which  left  in 
his  hands  $469.63.  He  thereafter  paid  Hattie  one  year's  interest 
on  this  balance,  $28.15,  and  for  taxes,  etc.,  $11.81;  the  balance  with 
the  accumulations,  less  taxes,  is  still  in  the  hands  of  the  orator. 

The  two  notes  against  Levi  W.  Seaver  have  not  been  collected,  as 
they  are  not  collectible.  The  orator  allowed,  by  direction  of  Josiah, 
$60  to  Levi  on  said  notes  for  the  support  of  his  mother  in  1879  and 
1880  under  a  previous  contract. 

In  Febraary,  1881,  Hattie  brought  her  petition  for  a  divorce 
from  Josiah  returnable  to  the  March  term  of  Washington  County 
Conrt,  setting  up  as  a  cause  his, confinement  in  State  prison;  on 
which  an  injunction  was  granted  forbidding  Josiah  disposing  of 
his  property  pending  the  divorce  proceedings,  which  was  duly  served. 
At  said  March  term  of  court,  and  on  the  twelfth  day  of  April,  the 
said  Hattie  was  by  said  court  granted  a  bill  of  divorce  from  said 
Josiah  by  reason  of  his  confinement  in  prison  and  allowed  to  resume 
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her  maiden  name  of  Adams.  On  the  granting  of  this  divorce  the 
Gonrt  decreed  to  her  as  alimony  all  the  fnnds  in  the  hands  of  the 
orator  under  the  so-called  trust  in  whatever  form  they  might  be. 
This  term  of  court  was  adjourned  9ine  die  April  14.  On  the 
fifteenth  of  April,  the  defendant  George  W.  Folsom,  sued  out  a 
writ  against  Josiah  W.  Seaver,  returnable  at  the  next  September 
term  of  the  court,  on  a  judgment  obtained  by  him  at  said  March 
term  against  Josiah  in  an  action  of  trespass,  quare  clausum  fregii, 
for  burning  his  property,  and  therein  summoned  the  orator  and 
Levi  W.  Seaver,  as  trustees  of  Josiah.  This  writ  was  served  on 
them  as  such  trustees  April  18,  and  duly  entered  in  court,  where 
the  cause  is  now  pending.  The  orator  was  notified  of  Hattie's  di- 
vorce, and  also  that  all  the  funds  remaining  in  his  hands  of  the 
property  passed  over  to  him  by  Josiah  were  decreed  to  her  as  ali- 
mony by  her  attorney  by  a  letter  sent  to  and  received  by  him  before 
the  service  of  the  trustee  writ  upon  him.  Levi  was  not  notified  of 
this  decree  of  alimony  before  the  service  of  the  trustee  writ  upon 
him. 

The  defendants,  Levi  W.  Seaver,  the  brother  of  Josiah,  and 
Mary  Seaver,  his  mother,  answered  the  orator's  bill,  substantially 
admitting  the  allegations  thereof,  but  made  no  claim  to  the  prop- 
erty in  the  hands  of  the  orator  otherwise  than  they  pray  that  the 
fund  may  be  held  for  the  support  of  Mary  pursuant  to  the  condi- 
tion of  the  so-called  trust.  Mary  has  deceased  pending  this  pro- 
ceeding, and  no  claim  is  made  in  this  court  in  behalf  of  her  or  her 
estate.  No  appearance  or  argument  has  been  made  in  this  court  in 
behalf  of  Levi,  and  he  makes  no  claim  to  the  fund  in  his  own 
behalf  in  his  answer. 

The  issue  presented  in  this  court  is  wholly  between  the  defendant 
Hattie  Y.  Adams  and  the  defendant  George  W.  Folsom. 

The  defendant  Hattie  claims  to  hold  the  fund  on  the  ground 
that  the  conveyance  or  transfer  of  the  property  by  Josiah  to  the 
orator  was  fraudulent  and  void  as  against  her,  and  that  the  decree 
of  the  County  Court  granting  this  property  to  her  as  alimony 
passed  the  title  of  the  same  to  her,  and  that  her  title  thereto  was 
perfected  by  her  notification  to  the  orator  of  her  decree  of  alimony 
before  the  service  upon  him  of  the  defendant  Folsom's  trustee  writ» 

The  defendant  Folsom  claims  to  hold  the  fund  on  his  trustee 
writ  on  the  ground  that  the  conveyance  of  the  property  to  the  orator 
was  fraudulent  and  void  against  him  as  a  creditor  of  Seaver;  and 
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<;laim8  that  the  oonyeyance  was  not  fraadnlent  and  void  aa  to  Hat- 
tie,  because  it  was  personal  property,  and  the  husband  had  the 
right  to  dispose  of  his  personal  property,  whether  the  wife  under- 
stood the  terms  of  the  -oonyeyance  or  not,  even  if  done  with  the 
intent  to  defraud  his  wife  of  any  right  or  duty  she  had  against  him» 
or  to  deprive  her  of  the  use  of  it. 

So  the  principal  question  presented  by  the  case  is  whether  the 
defendant  Hattie  Y.  Adams  is  within  the  protection  of  section  4165, 
B.  L.,  which  makes  void  fraadalent  conveyances  of  property  as  to 
the  injured  party,  so  that  the  conveyance  alleged  to  be  fraudulent 
was  void  as  against  her.  If  she  is  within  the  protection  of  this 
statute,  and  the  conveyance  was  fraudulent,  the  property,  as  to  her, 
though  in  the  hands  of  the  orator  under  a  so-called  trust  arrange- 
ment, was  still  the  property  of  her  husband  and  subject  to  any 
lawful  order  of  court,  as  his  property  and  the  title  and  ownership 
thereof  was  legally  passed  to  and  vested  in  her  by  the  order  of  court 
decreeing  it  to  her  as  alimony. 

Section  4155,  B.  L.,  provides  that:  '^  Fraudulent  and  deceitfol 
conveyances  of  houses,  lands,  tenements  or  hereditaments,  or  of 
goods  and  chattels;  all  bonds,  bills,  notes,  contracts  and  agreements; 
all  suits,  judgments  and  executions  made  or  had  to  avoid  a  right, 
debt  or  duty  of  another  person,  shall,  as  against  the  party  only 
whose  right,  debt  or  duty  is  attempted  to  be  avoided,  his  heirs, 
executors,  administrators  and  assigns,  be  null  and  void/' 

No  distinction  is  made  in  this  statute  between  realty  and  person- 
alty. It  includes  all  kinds  of  property  and  choses  in  action.  All 
conveyances  of  property  made  or  had  to  avoid  a  right,  debt  or  duty 
of  another  person  are  made  void  as  against  the  party  whose  right, 
debt  or  duty  is  attempted  to  be  avoided.  It  is  not  designed  to 
protect  creditors  alone,  in  the  strict  sense  of  the  term.  It  embraces 
all  persons  who  have  a  right  or  debt  against  the  conveyancer,  or  to 
whom  he  owes  a  duty,  which  he  attempts  to  avoid. 

The  master  finds  that  '^  the  placing  of  the  property  in  controversy 
in  the  orator's  hands  by  the  said  Josiah  W.  Seaver  was  done  in 
contemplation  that  his  wife  might  get  a  bill  of  divorce  from  him, 
as  he  had  confessed  to  the  burning  of  a  large  amount  of  property 
of  which  he  was  sure  to  be  convicted  and  sent  to  the  State  prison, 
and  he  did  this  to  place  the  property  so  she  would  not  get  it  if  she 
obtained  a  divorce,  as  he  then  well  knew  what  her  rights  would  be 
in  reference  to  a  divorce."    This  is  an  express  finding  that  the 
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dotes  were  delivered  to  the  orator  for  the  purpose  of  avoiding  the  pay- 
ment  of  alimony  which  might  be  decreed  to  his  wife  Hattie  on  tho 
granting  to  her  of  a  diyorce  from  him,  which  he  expected  and  well 
understood  she  ultimately  would  have  a  cause  for  by  reason  of  tho 
punishment  consequent  upon  his  crime.  It  was  done  with  the 
intent  of  defrauding  his  wife  of  her  right  to  alimony  out  of  his 
property. 

It  was  held  in  Foster  t.  Foster,  56  Yt.  540,  that  a  claim  for  ali- 
mony  is  incident  to  and  consequent  upon  divorce;  and  that  a  wifo 
having  a  cause  for  divorce,  though  not  in  strict  language  a  creditor 
of  her  husband,  stood  to  him  in  the  relation  of  a  creditor  having 
an  inchoate  right  of  payment  of  whatever  alimony  might  thereafter 
be  decreed  to  her,  and  that  therefore  she  came  within  the  purview 
of  the  statute  making  void  fraudulent  conveyances  of  property  aa 
to  the  party  injured. 

In  the  case  at  bar  the  cause  of  divorce  did  not  exist  at  the  time 
of  the  delivery  of  the  notes  to  the  orator,  but  the  husband  had 
committed  and  confessed  a  crime,  upon  the  punishment  for  which 
a  cause  for  divorce  was  consequent;  upon  the  due  execution  of  the 
law  the  cause  would  in  all  probability  arise.  Nothing  but  death 
could  thwart  the  punishment  sure  to  follow.  The  wife  stood  to  her 
husband  practically  in  the  condition  of  a  wife  having  a  cause  of 
divorce.  He  understood  that  a  right  and  claim  for  alimony  would 
follow  his  criminal  act,  and  fraudulently  attempted  to  avoid  it  by 
the  conveyance  of  all  his  property  to  the  orator,  cutting  off  all  his 
wife's  right  to  it  in  case  she  obtained  a  divorce.  The  conveyance 
was  made  expressly  to  defeat  her  right  to  alimony,  and  was  to  tako 
effect  against  her  on  her  obtaining  a  divorce.  The  conveyance  did 
not  become  absolute  as  against  her,  and  operate  to  defraud  her 
of  her  right  to  alimony  until  after  the  cause  of  divorce  actually 
existed,  so  that  the  conveyance  must  be  treated  the  same  as  a  fraud- 
ulent conveyance  made  after  the  cause  of  divorce  had  accrued. 
The  cause  of  divorce  followed  the  husband's  punishment,  and  a 
right  of  alimony  accrued  to  the  wife,  as  was  expected.  She  asserted 
her  right  under  the  law,  and  obtained  a  divorce,  whereupon  the 
conveyance  of  the  property  to  the  orator  became  absolute  against 
her,  and  a  fraud  upon  her,  as  it  was  the  consummation  of  his 
fraudulent  attempt  to  defraud  her  of  her  right  to  alimony  out  of 
his  estate.  She  was  as  much  the  victim  of  his  fraud  as  if  the 
caiiae  of  divorce  had  existed  at  the  time  of  conveyance,  and  wo 
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think  it  clear  that  the  statute  (S  4155)  is  broad  enough  to  protect 
her.  It  protects  every  person  whose  right,  debt  or  duty  is  attempted 
to  be  avoided.  The  language  is  very  comprehensive;  and  no  prin- 
ciple of  public  policy  or  construction  will  exclude  from  its  protec-^ 
tion  the  wife  whose  right  to  support  and  alimony  out  of  her  hus- 
band's property  is  fraudulently  attempted  to  be  avoided. 

It  was  held  in  Beach  v.  Boynlon,  26  Vt  725,  that  although  the 
words  *' right  and  duty"  are  limited  to  such  rights  and  duties  as 
are  of  the  nature  of  debts  existing  ex  coniraciu,  yet  even  with  that 
limitation,  they  are  far  more  extensive  in  their  signification  than 
^Mebf  in  its  strict  sense. 

It  is  true,  no  right  existed  on  the  part  of  the  wife,  or  any  duty 
on  the  part  of  the  husband,  which  could  form  the  basis  of  an  action 
at  the  time  of  the  conveyance;  but  this  was  not  indispensable.  It 
is  not  necessary  that  the  right  be  prefected  and  due  at  the  time. 
It  is  sufficient  if  there  be  some  inchoate  right  arising  from  some 
contract  which  may  ripen  into  a  debt  It  may  be  contingent  to 
4Some  extent,  like  the  right  of  a  surety  against  his  principal  to  in- 
demnification before  he  has  made  any  payment  upon  the  principal's 
debt,  which  has  been  held  to  be  within  the  evil  intended  to  be 
remedied  by  the  statute;  and  the  surety  has  been  allowed  to  stand 
as  one  having  a  debt  against  his  principal  from  the  date  of  surety- 
ship, though  not  having  paid  any  thing  upon  the  principal's  debt 
at  the  time  of  the  conveyance.  So  in  this  case  the  wife's  right  to 
alimony  was  contingent  upon  the  punishment  of  the  husband,  her 
inchoate  right  of  alimony  out  of  his  estate  existing  all  the  while 
by  virtue  of  the  marriage  contract.  This  contingency  was  removed, 
and  she  became  a  quasi  creditor,  with  a  right  of  action  before  the 
conveyance  became  absolute  as  against  her,  and  it  was  void  as 
against  her. 

To  a  certain  extent  the  wife,  in  reference  to  her  claim  for  sup- 
port and  for  alimony,  stands  in  about  the  same  attitude  to  her  hus* 
band  that  a  creditor  stands  toward  his  debtor;  and  the  statute  seems 
to  have  been  designed  for  the  protection  of  the  wife's  rights  arising 
from  the  marriage  contract  as  .well  as  for  the  protection  of  the 
creditor. 

It  is  settled,  as  was  said  in  the  argument,  that  the  law  imposes  no 
restraint  upon  the  husband  in  the  free  and  unlimited  exercise  of 
his  right  to  alienate  his  personal  property  at  will,  and  his  real  estate 
also,  except  his  wife's  homestead  right  therein,  eyen  though  in  the 
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ezerciae  of  this  right  he  strips  himself  of  ail  means  of  supporting 
and  maintaining  his  wife^  provided  he  does  so  bofia  fide,  and  with 
no  design  of  defrauding  her  of  her  just  claims  upon  him  and  his 
estate,  the  intent  in  all  such  cases  being  the  true  test  of  the  validicy 
of  the  transaction.  If  it  be  doiie  with  a  fraudulent  intent  as  to  the 
wife,  the  transaction  is  invalid,  and  she  may  assail  the  same  under 
the  statute.  The  intended  fraud  works  the  invalidity,  Rtcketts  v. 
Bieketisy  4  Gill,  107;  Feigley  v.  Feigley,  7  Md.  537;  s.  c,  60  Am. 
IXec.  375;  2  Atk.  62;  2  Boper  Hus.  and  Wife,  14. 

The  defendant,  George  W.  Folsom,  contends  that  his  claim  against 
Josiah  W.  Seaver  in  tort  (trespass  quare  clausum  /regit),  for  burn- 
ing his  buildings,  is  within  the  statute  against  fraudulent  convey- 
ances, and  that  the  conveyance  in  question  was  made  with  intent 
to  defeat  his  claim  for  damages.  Whether  the  conveyance  was 
made  with  that  intent  or  not  is  largely  a  question  of  fact  to  be  found 
by  the  master.  The  master  does  not  so  find;  nor  does  he  find  any 
facts  showing  such  an  intent.  He  finds  that  there  was  no  evidence 
tending  to  show  that  Seaver  put  his  property  into  the  hands  of  the 
orator  to  prevent  the  same  being  attached  by  the  persons  whose 
buildings  he  had  burned,  and  that  the  property  wad  not  in  such 
shape  that  any  of  it  could  have  been  attached  by  them  on  writs 
brought  to  recover  their  damages.  This  finding  negatives  the 
fraudulent  intent. 

It  is  moreover  well  settled  that  Folsom's  claim  being  founded  in 
tort  is  not  within  the  statute.  It  was  held  in  Brooks  v.  Clayee,  10 
Yt.  37,  Williams,  C.  J.,  that  the  word ''  right,'' as  used  in  the  stat- 
ute is  synonymous  with  **  debt  or  duty,"  and  does  not  include  a 
mere  right  to  attach  property.  In  Bectch  v.  Boynion,  supra,  Bed- 
field,  0.  J.,  it  was  held  that  the  words  ''right  and  duty,"  are 
limited  to  such  rights  and  duties  as  are  in  the  nature  of  debts,  such 
as  exist  ez  cofUraciu,  and  that  it  was  the  purpose  of  the  statute  to 
exclude  from  its  protection  rights  of  the  nature  of  torts,  or  not  to 
include  them.  Under  a  similar  statute  the  Supreme  Court  of  (.'on- 
necticut  held  that  a  voluntary  conveyance  made  with  intent  to  de- 
feat a  claim  founded  on  a  tort  was  not  within  the  statute  of  that 
State  against  fraudulent  conveyances,  as  it  related  only  to  claims 
arising  out  of  contracts.  Fox  v.  HiUs,  1  Conn.  299;  Fowler  t^ 
FrisUe,  3  Conn.  324. 

So  upon  the  facts  reported  as  well  as  the  law,  the  defendant, 
<}eorge  W.  Folsom,  is  not  within  the  protection  of  the  statute.  The 
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Qonyeyance  is  not  void  as  Co  him,  and  he  cannot  assail  it.  His  rights 
with  respect  to  the  property  included  in  the  conveyance  were  aflfected 
by  it.  He  cannot  treat  it  as  ineffectual  and  avail  himself  of  the 
remedies  provided  by  law  for  collecting  his  claim  oat  of  it  as  the 
property  of  the  fraudulent  grantor,  because  the  property  cannot  be 
treated,  as  to  .him,  as  the  property  of  such  grantor.  Therefore  he 
cannot  hold  the  funds  in  the  hands  of  the  orator  on  his  trustee 
writ  as  the  funds  of  Josiah  W.  Seaver,  nor  the  two  uncollected 
notes  against  L.  W.  Seaver.  Neither  is  the  custodian  of  J.  W. 
Seaver^s  property,  nor  his  debtor,  so  far  as  relates  to  defendant 
Folsom. 

As  the  conveyance  was  void  as  to  the  defendant  Hattie  V. 
Adams,  her  rights  in  respect  to  the  property  conveyed,  and  ita 
avails,  were  not  affected  by  the  conveyance.  For  the  enforcement 
of  her  claim  for  alimony,  the  payment  of  which  was  attempted  U> 
be  avoided,  the  property  conveyed  was  still  her  husband's  property, 
subject  to  the  order  and  process  of  court.  The  County  Court  in 
its  decree  of  alimony,  properly  treated  the  property  conveyed,  and 
its  avails,  as  though  such  conveyance  had  not  been  made.  The 
decree  of  alimony  to  the  defendant,  Hattie  V.  Adams,  by  the 
County  Court,  included  all  the  funds  and  property  remaining  in 
the  hands  of  the  orator  in  whatever  form  the  same  might  be. 
This  decree  avoided  the  whole  conveyance,  and  passed  the  title  of 
the  fund  remaining  in  the  hands  of  the  orator  and  the  two  uncol- 
lected notes  against  L.  W.  Seaver  to  said  Hattie,  and  she  is  entitled 
to  hold  the  same  against  the  defendant  George  W.  Folsom,  and  the 
other  defendant.  She  would  also  hold  the  money  in  the  hands  of 
the  orator  even  if  Folsom's  claim  was  within  the  statute;  for  the 
decree,  and  the  notification  thereof  to  the  orator,  established  and 
perfected  her  right  to  it  before  the  service  of  the  trustee  writ. 

The  result  is  that  the  decree  of  the  Court  of  Chancery  is  modi- 
fied in  part  and  reversed  in  part,  and  the  cause  remanded  to  the 
Court  of  Chancery,  with  mandate  that  a  decree  be  made  by  said 
court  that  the  defendant  Hattie  is  entitled  to  all  the  funds  re- 
maining in  the  hands  of  the  orator  arising  from  the  collection  of 
notes  transferred  to  him,  and  the  accumulations  thereof,  less  such 
disbursements  and  costs  as  may  be  allowed  the  orator  by  the  court, 
and  also  to  the  uncollected  L.  W.  Seaver  notes;  that  the  orator  de- 
liver to  the  defendant  Hattie  the  two  uncollected  notes  against  L. 
W.  Seaver,  and  pay  to  her  the  amount  of  funds  in  his  hands  at  the 
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time  of  the  decree  of  alimony  ansing  from  collections  made  and  all 
accumulations  thereof,  including  collections  smoe  made,  if  any, 
after  deducting  taxes  paid  thereon,  and  such  costs  as  may  be  al-* 
lowed  the  orator  by  the  Court  of  Chancery  m  this  proceeding.  If 
the  orator  and  the  defendant  Hattie  do  not  agree  as  to  the  amount 
thus  to  be  paij^  over,  the  cause  to  be  referred  to  a  master  to  ascer- 
tain and  report  the  amount  and  decree  to  be  made  iiocording  to  the 
amount  allowed  thereon  by  the  court.  As  the  question  of  costs 
was  reserved  m  the  Court  of  Chancery  no  order  is  made  in  this 
court  m  respect  to  costs  in  that  court  In  this  court  the  orator  is 
not  to  recover  or  pay  costs;  but  the  defendant  Hattie  is  to  recover 
her  costs  of  the  defendant^  Fdsom,  to  be  taxed  and  allowed, 
V0L.LIX  — 97 


OJL&1E1& 


COURT  OF  APPEALS 


TIIXAS* 


HoLST  y.  Stati. 

(9  Tex.  Gt.  App.  L) 

A  ehild  of  fleven  jeus  of  age,  who  does  not  anderatand  the  prooeoB  of  being 
sworn  as  a  witness,  nor  the  conseqaenoes  of  peijary  in  this  life  or  after  death, 
is  not  a  competent  witness. 

/CONVICTION  of  rape.    The  opinion  states  the  ease. 

H.  J.  Huckf  Jr.y  and  ff.  W,  Oreer,  for  appellant. 

J.  H.  BurtSy  assistant  attorney-general^  for  State. 

HuBTy  J.  [Omitting  other  points.]  The  child  was  in  her  sixth 
year  at  the  time  of  the  alleged  assault^  and  had  barely  attained  the 
age  of  seven  when  offered  as  a  witness.  When  placed  npon  the 
standy  as  prehminary  to  her  examination,  she  was  tested  as  to  her 
competency  as  follows:  ''I  do  not  know  what  the  gentleman  did 
(presumably  referring  to  the  act  of  administering  the  oath)  when  I 
held  np  my  hand.  I  do  not  know  how  old  I  am.  I  have  never  been 
to  school.  I  know  my  A  B  G's.  I  do  know  where  I  live.  I  live 
here  in  Beaumont  now.  Last  summer  I  lived  down  on  the  bayou.'' 
"  When  you  were  on  the  bayou,  did  you  know  how  to  go  around  to 
the  neighbor's  houses  by  yourself  ?  '^  ''Yes,  sir;  I  would  walk.  I 
would  go  by  myself  and  would  come  back  by  myself.''  ''  Do  you  know 
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ii/Iiit  would  be  done  with  yon  if  yon  were  to  tell  a  Btoiy  in  th6  coort* 
honfle  ?''  ^  No,  sir."  ''HaTe  yon  been  talked  to  about  where  you 
^onld  go  if  yon  were  to  tell  a  Btory  and  be  a  bad  girl  and  then  die  ? '' 
-**  I  don't  know,  sir.^  '*  Do  yon  see  anybody  else  fn  the  oonrt-honse 
that  you  know  ?  "  ''I  see  cousin  Shep;  he  is  standing  by  that  post 
out  yonder.  I  do  not  see  anybody  else  I  know."  The  Judge:  '^  If 
Jron  were  to  tell  a  story  while  in  the  court-house,  it  will  be  very 
bad,  very  wrong.  If  you  were  to  tell  a  story  in  the  court-house^ 
■alter  being  sworn,  yon  might  be  sent  to  the  penitentiary;  or  if  yon 
were  to  die  after  telling  a  story  you  might  go  to  the  bad  man.  " 

Examination  resumed  by  counsel:  ^^I  do  know  Edward;  there 
lie  sits  (points  him  out)."  The  Judge:  '^Cordelia,  that  is  Mr. 
Leonard.  We  will  be  as  good  to  you  as  we  can  be.  You  shan't  be 
hurt.  We  are  good  to  little  girls  here.  When  Mr.  Leonard  asks 
you  a  question,  tell  him  as  near  as  you  can  answer  the  question. 
Answer  just  as  you  remember  it,  and  if  yon  do  not  know,  just  tell 
hini  yon  do  not  know.  This  is  Mr.  Oreer  here.  When  he  asks 
yon  a  question,  answer  that  too." 

Our  law  upon  this  subject  provides  that,  ''  children,  or  other  per^ 
.-sons,  who  after  being  examined  by  the  court,  appear  not  to  possess 
sufficient  intelligence  to  relate  transactions  with  respect  to  which 
they  are  interrogated,  or  who  do  not  understand  the  obligation  of 
an  oath,  are  incompetent  witnesses."    Oode  Crim.  Proc.,  art.  730. 

By  reference  to  the  examination  aboTe  quoted  from  the  record, 
taken  in  connection  with  the  child's  manner  of  testifying  in  her 
after  examination,  it  is  doubtful  if  she  came  up  to  the  standard  of 
intelligence  demanded  by  the  statute  with  respect  to  her  ability  to 
relate  the  transaction.  But  if  this  qualification  for  competency  be 
admitted,  she  unquestionably  fell  short  in  the  other  qualifications, 
viz. :  that  of  being  sufficiently  advanced  in  intelligence  to  '^  under- 
stand the  obligation  of  an  oath."  This  &ct  was  impressed  upon 
the  mind  of  the  trial  judge,  as  is  evidenced  by  his  effort  to  instruct 
the  witness  upon  this  subject.  The  evidence  quoted  shows  that 
the  did  not  know  the  fact  that  she  had  been  sworn  at  all.  Her 
answer  was  that  she  **  did  not  know  what  the  gentleman  did  when 
shoiheld  np  her  hand,"  nor,  it  may  be  added,  was  she  subsequently 
informed. 

Was  the  instruction  given  by  the  court  at  the  time  the  witness 
wfts  placed  on  the  stand  sufficient  to  bring  to  her  mind  a  realizing 
«eF.se  of  the  obligation  of  an  oath  ?    Upon  this  subject  Mr.  Bussell 
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says:  ''The  effect  of  the  oath  upon  the  oonscienoe  of  the  chfld 
should  arise  from  religious  (with  us,  moral)  feelings  of  a  permanont 
nature,  and  not  from  instructions  confined  to  the  nature  of  an  oath 
recently  communicated  to  it  for  the  purposes  of  a  trial.''  Where 
the  child  does  not  appear  to  adequately  comprehend  the  nature  and 
obligation  of  an  oath,  courts  have  often  thought  it  necessary  for 
the  purposes  of  justice  to  continue  the  case,  directing  that  the  child 
should  in  the  meantime  be  properly  instructed.  It  is  in  the  discre- 
tion of  the  court  to  continue  for  such  a  purpose.  And  in  a  case 
for  want  of  this  qualification,  the  incapacity  arising  from  no  neg- 
lect, but  from  being  but  six  years  old  and  too  young  to  be  taught 
this  obligation.  Pollock,  C.  B.,  refused  to  postpone  the  trial  since 
he  **  doubted  whether  the  loss  in  part  of  memory  would  not  more 
than  countervail  the  gain  in  part  of  religious  (moral)  education*** 
**  Application  to  postpone  in  such  a  case  should  be  made  before  the 
child  is  examined  by  a  grand  jury,  or,  at  all  events,  before  the  trial 
is  begun;  since,  if  the  postponement  is  after  the  jury  are  sworn 
and  the  prisoner  put  upon  trial,  the  judge  cannot  discharge  the 
jury,  but  should  direct  an  acquittal  (if  this  be  all  the  evidence); 
and  where  the  child  is  incompetent  to  be  sworn,  the  account  of  the 
matter  which  she  has  given  to  others  is  inadmissible.*'  3  Buss. 
Grimes,  612. 

"  But  if  the  witness  be  an  adult  and  still  does  not  possess  suflS' 
cient  intelligence  to  understand  the  obligation  of  an  oath,  it  is  not 
proper  to  postpone  the  trial  in  order  that  the  witness  may  have  an 
opportunity  of  being  instructed  upon  the  subject  before  the  next 
term,  as  may  be  done  in  the  case  of  a  child.*'  3  Buss.  Crimes,  617. 

As  also  bearing  upon  this  subject,  vide  Taylor  v.  State,  22  Tex. 
Gt  App.  529;  s.  o.,  58  Am.  Bep.  656. 

Gordelia  Hoist  being  incompetent  to  testify  because  not  possess- 
ing sufficient  intelligence  to  understand  the  obligation  of  an  oath, 
the  objections  of  the  defendant  to  the  admission  of  her  testimony 
should  have  been  snsteined.  For  this  error  of  the  court  below  and 
for  that  considered  in  the  opening  of  this  opinion,  the  judgment  is 
reversed  and  the  cause  remanded, 

Bevereed  and  remandmL 
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Smith  y.  Statb. 
cbtbz.  ot.  App.  an.) 

Oriminal  Imo  —  arson  — flrinffjafL 
If  A  prisoner  fires  a  jail  to  escape,  it  is  arson.* 

/^ONVIOTION  of  arson.    The  opinion  states  the  oaso. 

ff.  W.  Kutenian,  for  appellant. 

W.  L.  Davidson,  assistant  attor^ey-general,  for  State. 

Whitk,  p.  J.  AppeUant  was  indicted  for,  and  has  been  oon* 
yioted  of,  arson,  the  honse  charged  to  have  been  bnmed  being 
deeoribed  as  ''  a  certain  house  then  and  there  known  as  the  Parker 
county  poor  farm  prison,  the  property  of  Parker  county." 

Appellant  and  two  other  parties,  who  had  been  convicted  and 
fined  for  misdemeanors,  were  sent  to  the  poor  farm  to  work  out 
their  fines.  When  not  at  work  they  were  confined  in  an  iron  cage 
in  the  prison,  which  prison  was  a  wooden  building.  On  the  day 
in  question,  whilst  the  prisoners  were  in  the  iron  cage,  appellant 
wrapped  some  cotton  taken  from  a  mattress  around  a  broom  handle, 
ran  the  same  through  the  bars  of  the  cage  into  the  fire  in  the  fire- 
place, and,  when  the  cotton  was  sufficiently  ignited,  drew  it  back 
into  the  cage,  and  then  ran  it  through  the  bars  in  the  top  of  the 
cage  and  held  it  to  the  roof  of  the  house,  overhead,  until  the  shin- 
gles caught  fire  and  were  burning — a  hole  having  been  burnt 
through  the  roof  before  the  same  was  extinguished  by  the  keeper 
of  the  prison.  Defendant's  intent  in  setting  fire  to  the  house  is 
not  positively  proven,  nor  was  any  thing  said  by  him  at  the  time 
which  tended  to  show  the  intent  and  purpose  beyond  what  his  acts 
indicated.  The  other  prisoners  did  and  said  nothing  at  the  time, 
but  as  witnesses  on  the  trial  denied  any  complicity  in  the  matter, 
though  admitting  that  they  did  not  attempt  to  interfere  with  or 
prevent  defendant  in  his  endeavors. 

There  is  but  a  single  bill  of  exceptions  in  the  record,  and  that 
relates  to  omissions  in  the  charge  of  the  court  to  the  jury  with 

•See  note,  20  Am.  Rep.  271;  CofUra:  JenHm  v.  StaU  (68  Oa.  88).  21  Am. 
Rep.  256,  and  note,  267. 
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regard  to  two  supposed  essential  features  of  the  ease,  as  made  by  the 
evidence.  It  is  insisted  that  inasmuch  as  the  evidence  leaves  the 
motive  and  intent  in  doubt,  and  inasmuch  as  his  intent  and  purpose 
in  setting  fire  to  the  building  might  have  been  for  the  purpose  of 
effecting  bis  escape  from  prison,  and  not  with  any  other  willful  or 
fraudulent  intent,  the  court  should  have  instructed  the  jury  that  if 
escape  was  the  sole  object,  then  defendant  could  not  be  convicted. 
The  other  objection  to  the  charge  is  that  it  failed  to  instruct  ]the 
jury  upon  the  law  of  accomplice  testimony,  with  reference  to  the 
evidence  of  his  two  fellow  prisoners  given  against  him  at  the  trial. 

Under  our  statute  arson  is  the  willf  al  burning  of  any  house,  and 
a  ''house"  is  any  building,  edifice  or  structure  inclosed  with  walls 
and  covered,  whatever  may  be  the  materials  used  for  building. 
Penal  Code,  arts.  679,  680.  The  burning  is  complete  when  the 
fire  has  actually  communicated  to  a  house,  though  it  may  neither 
be  destroyed  nor  seriously  injured;  and  it  is  of  no  consequence  by 
what  means  the  fire  is  communicated  to  a  house,  if  the  burning  ia 
designed.     Penal  Code,  arts.  684,  685. 

In  his  work  on  Statutory  Grimes,  Mr.  Bishop  says:  ''A  jail  is 
held  to  be  an  inhabited  dwelling-house  within  the  statutes  against 
arson  of  such  houses.''  Bish.  Stat  Grimes  (2d  ed.),  §  207.  In 
Delaney  y.  Slaie,  41  Tex.  601,  it  is  said  by  Bobbkts,  0.  J.:  '*  Arson 
is  the  willful  burning  of  a  house.  The  house  need  not  be  consumed 
with  fire  to  constitute  the  offense.  It  will  be  sufficient  to  show 
that  a  person  set  fire  to  the  house  to  the  extent  that  some  part  of 
the  house  was  on  fire,  unless  it  is  niade  clearly  to  appear  that  it 
was  accidental  or  was  done  for  some  other  object  wholly  different 
from  the  intention  to  burn  up  or  consume  the  house.  If  for  in- 
stance, it  appeared  from  the  evidence  that  a  person  confined  in 
prison  set  fire  to  the  door  to  bum  off  the  lock,  so  as  to  make  his 
escape,  or  that  he  burned  a  hole  in  the  fioor  or  in  the  wall  for  the 
same  purpose,  it  would  not  be  arson.  So  it  has  been  held  by  the 
courts  of  other  States.  Peoph  v.  Ootteraiy  18  Johns.  116;  Slafe  v. 
Mitchell,  5  Ired.  350. 

''  If  however  a  prisoner,  or  a  number  of  prisoners  in  concert,, 
should  set  fire  to  a  jail  without  such  definite  purpose,  but  for 
the  purpose  of  burning  the  jail  sufficiently  to  produce  the  alarm 
of  fire,  and  in  the  consequent  confusion  make  an  escape,  being  at 
the  same  time  indifferent  as  to  whether  the  jail  was  consumed  or 
not,  that  would  be  arson.*' 
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In  his  work  on  Criminal  Law,  Mr.  Bishop  thus  discasses  the 
question:  ''If  a  prisoner  burns  a  hole  in  his  eell,  or  otherwise 
bams  the  building  in  which  he  is  confined,  not  from  a  desire  to 
consume  the  building,  but  to  effect  his  escape,  his  offense  must  be, 
according  to  the  foregoing  doctrines,  arson;  and  so  it  has  been  held. 
On  the  other  h&nd;  the  contrary  has  also  been  held;  and  unhappily 
on  this  side  are  the  majority  of  cases.  One  learned  judge,  irfter 
yielding  to  the  authorities  which  sustain  this  view,  added:  'If 
however  a  prisoner,  or  a  number  of  prisoners  in  concert,  should  set 
fire  to  a  jail  without  such  definite  purpose,  but  for  the  purpose  of 
burning  the  jail  sufficiently  to  produce  the  alarm  of  fire,  and  in 
the  consequent  confusion  make  an  escape,  being  at  the  same  time 
indifferent  as  to  whetheif  the  jail  was  consumed  or  not,  that  would 
be  arson.'  41  Tex.  suprau  It  is  difficult  to  see  why  this  admission 
should  not  carry  with  it  the  entire  better  doctrine."  2  Bish.  Grim. 
Law  (rthed.),  §  15. 

Where  the  doctrine  stated  in  Delaney's  case  is  cited  in  the  text  of 
Wharton's  Criminal  Law  (7th  ed.)^  §  829,  the  learned  author  in  a 
note  upon  the  subject  says:  "But  as  a  jail  is  a  house  in  the  sense 
in  which  the  term  is  used  in  arson,  this  view  cannot  be  harmonized 
with  other  recent  cases."  See  Com.  v.  Posey,  4  Gal.  109;  Stevens 
V.  Com.,  4  Leigh,  683;  Lukey.  State,  49  Ala.  30;  a.  o.,  20  Am. 
Bep.  269. 

In  Lockeit  v.  State,  63  Ala.  6,  the  rule  announced  is:  "If  a 
prisoner  confined  in  a  county  jail  set  fire  to  the  building  with  the  in- 
tent only  to  bum  a  hole  through  which  he  may  escape,  not  intend- 
ing that  the  building  should  be  further  damaged,  he  is  guilty  of 
arson.*' 

In  view  of  these  authorities  we  are  of  opinion  that  the  doctrine 
announced  in  Delanetfs  case,  to  the  effect  that  if  a  prisoner  will- 
fully fire  a  jail  for  the  purpose  of  making  his  escape,  with  no  de- 
sign of  burning  the  honse  down,  should  be  overruled,  and  the  same 
wHl  be  considered  hereafter  as  overruled.  Such  being  our  view  of 
the  law  in  this  case,  it  was  not  error  in  the  learned  trial  judge  to 
omit  so  to  instruct  the  jury  in  this  case. 

As  to  the  second  ground  of  objection  to  the  charge,  we  do  not 
think  that  the  testimony  adduced  establishes  the  fact  that  the  two 
(State's  witnesses  who  were  confined  with  the  defendant  in  the  iron 
bage  at  the  time  of  the  burning  were  accessories  or  accomplices, 
nor  does  it  make  them  partieeps  criminis.     Concealment  of  kn^wl- 
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edge-that  a  felaay  is  to  be  committed  does  not  make  the  party  con- 
cealing it  a  particeps  criminis^  nor  necessitate  a  corroboration  of 
his  testimony.  Ifbfistnffer  v.  Siate,  7  Tex.  Ot  App.  302;  Rucker 
V.  State,  7  Tex.  Ct.  App.  650. 

Finding  no  reversible  error  in  the  transcript  of  this  case,  the 
judgment  is  affirmed.  JudgmmU  affirmed. 


HunoK  Y.  Statb. 

(9  Tes.  Ot.  App.  M.) 

OHminallaw — amauU — $ehool  teacher. 

A  school  teacher  may  modeimtelj  chastise  a  scholar  for  fighting,  against  the 
school  roles,  although  away  from  the  school-hooae  and  not  in  school  hoars.* 

CONVICTION  of  assault  and  battery.    The  opinion  states  the 
case. 

Ward  dk  Hammond^  for  appellant. 

W,  L.  Davideon,  assistant  attomey-genend,  for  State. 

WiLUSON,  J.  This  conyiction  is  for  an  aggravated  assault  and 
battery.  The  facts  are>  substantially^  that  defendant  was  a  school 
teacher  conducting  a  school;  that  the  party  assaulted,  one  W.  Z. 
Nugent,  a  boy  nine  years  of  age,  vas  a  pupil  in  said  school.  This 
boy  fought  with  other  boys,  but  the  fighting  occurred  away  from 
the  school-house,  and  not  during  school  hours.  Among  other 
rules  of  the  school  was  one  prohibiting  the  students  from  fighting. 
When  it  came  to  the  knowledge  of  the  defendant  that  this  pupil 
and  other  pupils  had  been  engaged  in  fighting,  he  punished  all  so 
engaged  for  a  violation  of  said  rule,  by  whipping  them.  He 
whipped  the  pupil,  W.  Z.  Nugent,  with  a  switch  of  reasonable 
size,  and  struck  him  about  nine  licks  on  the  legs,  inflicting  do 
severe  bruises,  abrasions  or  other  serious  injury.  These  are  the 
facts  upon  which  this  conviction  is  based,  and  in  our  judgment 
they  do  not  sustain  the  conviction. 

Our  law  wisely  provides  that  the  exercise  of  moderate  restraint 
or  correction  by  a  teacher  over  a  scholar  is  legal  —  does  not  consti- 
tute an  assault  or  battery.     Penal  Code,  art.  490,  subd.  I.     It  is 

*  To  same  effect  Deskine  v.  Chee  (85  Mo.  486),  55  Am.  Rep.  887. 
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not  shown  by  the  evidence  that  the  correction  administered  by  the 
teacher  to  his  pnpil  in  this  instance  was  immoderate.  It  was 
merely  an  ordinary  whipping  with  a  small  switch,  such  as  many 
parents  inflict  upon  their  refractory  boys,  and  such  as  should  per* 
haps  be  more  common  among  parents  and  teachers.  That  the 
punishment  was  inflicted  for  an  infraction  of  a  rule  of  the  school, 
which  infraction  was  committed  away  from  the  school-liouse,  and 
not  during  school  hours,  did  not  deprive  the  teacher  of  the  legal 
right  to  punish  the  pupil  for  such  infraction.  Bouldin  v.  States 
23  Tex.  Ct.  App.  172. 

Behoving  this  conviction  to  be  contrary  to  the  evidence  and  the 
law,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Feldeb  v.  State. 
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On  A  trial  for  marder,  a  witness  was  allowed  to  testify  that  when  he  arriTsd 
at  the  place  of  the  homicide,  a  by-stander  pointed  to  the  defendant,  whom 
the  witness  had  Jnst  met  two  doors  distant,  and  said  "there  is  the  man  who 
did  the  shooting."    HM^  enor.    (See  note,  p.  788.) 

To  impeach  djing  dedarations  the  defendant  may  prove  contradictory  staler 
ments  by  the  deceased. 

/^ONVIOTION  of  murder.     The  opinion  states  the  case. 

Sector,  Moore  £  Thompson,  for  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  State. 

HuBT,  J.  I.  Upon  the  trial  below,  the  State,  over  objection  thereto 
by  appellant,  was  permitted  to  introduce  the  following  testimony: 
**  When  you  reached  the  place  where  the  shooting  occurred,  did  any 
one  say  who  had  done  the  shooting?  "  **  Yes;  some  one  in  the  crowd 
pointed  out  Doctor  Folder,  and  said:  'There  is  the  man  who  did 
the  shooting.'  I  had  just  met  Doctor  Felder  walking  leisurely 
down  the  street.'"  Other  testimony  shows  that  the  point  at  which 
appellant  was  met  ^*  was  about  the  comer  of  Eopperl's  book  store,'' 
Vol.  LIX  —  98 
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a  building  sifciiated  two  doors  from  that  in  which  the  homicide 
committed,  and  at  the  front  of  which  the  latter  exclamaticm 
made. 

To  the  admission  of  this  testimony  a  bill  of  exceptions  was  re- 
served^  the  exception  basing  itself  npon  the  proposition  that  the 
evidence  elicited  was  hearsay,  and  not  res  gesta. 

**  The  question  is/'  says  Mr.  Wharton,  '^  is  the  evidence  offered 
that  of  the  event  speaking  through  participants,  or  that  of  ob- 
servers speaking  about  the  event?  In  the  first  case,  what  was  thos 
said  can  be  introduced  without  calling  those  who  said  it;  in  the 
second  case,  they  must  be  called."  Whart.  Grim.  Ev.,  g  262. 
To  the  same  effect  is  the  following,  from  Mr.  Bishop's  treatise  on 
Criminal  Procedure:  ''But  while  the  declarations  and  outcries  of 
persons  neither  on  trial  nor  injured  by  the  defendant's  acts  may  be 
admissible,  to  be  so  such  persons  must  be  otherwise  connected  with 
the  transaction  than  as  mere  lookers-on,  or  the  defendant  must 
have  been  listening,  and  perhaps  under  circumstances  requiring 
from  him  some  response."  1  Bish.  Orim.  Proc.,  §  1087.  Hear- 
say testimony,  as  a  rule,  is  admissible  to  prove  no  fact  which  is  in 
its  nature  susceptible  of  proof  by  witnesses  testifying  of  their  own 
knowledge.  Bradshaw  v.  Siate^  10  Bush.  576;  HoU  v.  StaU^  9 
^ex.  Ct.  App.  672;  Means  v.  State,  10  Tex.  Ct  App.  16;  SkeWm 
,v.  State,  11  Tex.  Ct  App.  36;  Eoscoe  Crim.  Ev.  22,  23. 

The  circumstances  of  the  Kentucky  case  of  Bradshaw  v.  State, 
Mpra,  perhaps  present  as  strong  reasons  for  admitting  the  declaia> 
tions  of  by-standers  not  connected  with  the  transaction  as  can  easily 
be  conceived.  In  that  case  the  theory  of  the  prosecution  was  that 
defendant  had  shot  deceased  with  a  pistol  while  on  the  platform 
of  a  railway  coach,  and  thrown  the  body  therefrom,  the  train  at 
that  time  being  in  motion.  In  support  of  this  theory  persons 
inside  the  coach  and  immediately  in  rear  of  the  platform  were  per- 
mitted to  testify  to  the  following  exclamations  made  by  persons 
standing  on  the  platform,  and  in  the  immediate  presence  of  the 
actors:  '^  Bradshaw  has  shot  him  I "  **  Bradshaw  has  pushed  him 
off ! "     "  Bradshaw  has  killed  him  I '' 

It  will  be  noted  that  these  exclamations  were  made  upon  »im 
instant,  and  presumably  in  the  hearing  of  the  accused.  There 
was  in  them  certainly  enough  of  spontaneity  to  make  them  of  the 
res  gestm;  but  they  were  held  inadmissible  upon  the  single  ground 
that  the  persons  making  them  were  in  no  way  connected  with  the 
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main  fact.  Oases  may  and  do  arise  in  which  the  exclamations  of 
by-standers,  unconnected  with  the  transaction,  are  admissible;  of 
which  the  following  furnishes  an  illustration:  A.  and  B.  are  engaged 
In  a  combat.  C,  a  by<stander,  cries  out,  '^  B.  is  trying  to  cut  A.  with 
a  knife  I ''  In  the  further  progress  of  the  difficulty  B.  receives 
injuries  at  the  hands  of  A.  This  exclamation  is  admissible,  for  tho 
obvious  reason  that  it  illustrates  A.'s  intent,  it  being  presumed  thai 
the  apprehension  of  danger  thereby  created  influenced  his  action, 
and  this  whether  the  information  was  in  point  of  fact  true  or  false^ 

Let  us  however  reverse  the  conditions:  Suppose  after  this  excla- 
mation, B.,  the  party  whom  the  exclamation  represents  as  attempt* 
ing  to  use  the  knife,  inflicts  an  injury  upon  A.,  and  is  put  upon, 
trial.  Here  the  exclamation  is  not  admissible 'to  illustrate  the  sub^ 
sequent  act,  since  this  is  better  illustrated  by  a  physical  fact  —  the^ 
act  itself  —  to  the  commission  of  which  the  witness  must  be  called: 

If  this  conclusion  be  not  correct,  and  it  be  held  that  the  exclama^ 
tion  was  admissible,  either  to  identify  the  accused,  to  show  flight, 
or  for  any  other  purpose,  it  will  scarcely  be  denied  that  the  accused 
must  have  heard  it,  and  have  heard  it  under  circumstances  calling^ 
for  a  response,  before  he  could  be  charged  by  silence.  The  burden 
of  showing  that  the  exclamation  was  heard  will,  in  such  case,  rest 
upon  the  State;  and  in  a  majority  of  oases  this  can  only  be  done  by 
circumstances,  such  as  contiguity  and  other  opportunities  for  hear- 
ing. But  whether  shown  by  proof  or  by  circumstances,  the  proof 
that  the  exclamation  was  heard  by  the  accused  must  be  the  predi^ 
oate  for  the  introduction  of  the  exclamation  itself. 

Admitting  however  that  the  exclamation  was  heard  by  appellant^ 
it  becomes  a  question  whether  the  circumstances  required  of  him  a. 
response.  According  to  the  testimony,  another  person  accompanied 
appellant  at  the  time  the  declaration  was  made.  Was  this  de^ 
daration  or  exclamation  a  sufficient  identification  of  the  appellant 
to  call  upon  him  for  a  response  ?  Did  the  declaration  individualize- 
him  as  even  the  one  of  the  two  persons  against  whom  the  charge 
was  made  ? 

But  it  is  insisted  by  the  assistant  attorney-general  that  the  appel- 
lant is  shown  to  have  understood  himself  to  be  the  person  charged, 
by  the  fact  that  when  he  was  being  arrested  he  shot  at  one  of  the- 
oolicemen  and  snapped  his  pistol  at  another.  Let  us,  for  the  argu« 
lont,  concede  that  he  was  being  arrested  for  the  shooting  of  Per-^ 
sons,  the  deceased,  does  it  follow  that  this  knowledge  came  to  hini 
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from  the  declaratioiiB  and  acts  of  bj-standers  F  May  he  not  have 
first  learned  this  from  his  being  arrested  ?  The  arrest,  and  the 
acts  and  declarations  of  appellant  while  being  arrested  are  ad- 
missible; bnt  this  would  not  render  competent  the  declarations  of 
by-standers  that  appellant  was  the  man  who  did  the  shooting.  The 
statement  of  facts  informs  us  that  "  sonie  one  in  the  crowd  pointed 
out  defendant  and  said,  'There  is  the  man  who  did  the  shooting."' 

Lewis  Morris  testified  that  one  or  two  men  passed  into  the  Iron 
Front  saloon,  that  they  were  almost  running,  and  somebody  said 
''there  goes  the  man  that  shot  Persons,"  pointing  out  appellant. 
The  above  is  the  substance  of  the  testimony  on  this  point.  It  will 
be  noticed  that  there  is  no  evidence  that  appellant  saw  the  party 
point  him  out.  He- may  have  heard  the  remark,  but  there  is  no 
evidence  that  it  was  he  that  was  individualized;  this  was  not  brought 
home  to  him,  and  he  may  have  understood  it  to  apply  to  the  other 
man  who  was  near  him. 

As  above  stated,  to  entitle  the  State  to  introduce  the  declaration 
of  a  by-stander,  it  must  be  clearly  shown  that  the  defendant  under- 
stood himself  to  be  accused,  and  the  circumstances  must  be  such 
as  to  require  from  him  a  response.  Now  the  failure  in  this  case  is 
at  the  threshold,  for  it  is  not  shown  that  appellant,  at  the  time  of 
the  remark,  knew  that  he  was  the  man  referred  to,  and  hence  the 
declaration  cannot  be  used  for  the  purpose  of  charging  him  with 
that  concurrence  of  circumstances  which  would  call  upon  him  for 
a  response. 

Again  it  the  declarations  of  a  by-stander  could  under  any  circum- 
stances be  used  for  such  purpose,  they  could  not  be  used  for  the 
purpose  of  proving  that  the  accused  did  the  act  charged.  This 
being  the  case,  great  circumspection  should  be  used  in  admitting 
such  declarations,  even  in  cases  in  which  there  is  strong  testimony 
to  show  that  the  defendant  knew  himself  to  be  charged,  and  the 
circumstances  are  such  as  to  call  for  a  response.  Because  it  is  a 
fact  that  if  admitted,  the  jury  will  use  for  any  and  all  purposes. 
This  devolves  upon  the  court  the  duty  of  giving  to  the  jury  clear 
and  explicit  instructions  in  confining  it  to  the  purposes  for  which 
it  was  allowed.  They  should  be  told  that  those  declarations  by 
themselves  cannot  be  used  to  show  that  the  accused  committed  the 
act  charged.  We  are  of  the  opinion  that  the  declarations  under 
discussion  were  not,  under  the  circumstances,  admissible  for  any 
purpose. 
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II.  The  State  liaving  mtrodaoed  m  eTidence  the  dying  deelara* 
tions  of  deceased^  in  which  the  homicide  was  charged  upon  appel* 
lanty  the  testimony  of  the  sargeon  who  saw  deceased  immediately 
aifter  he  was  shot^  and  who  attended  him  during  the  period  of  four 
or  five  months  that  ehipsed  before  his  death,  was  offered  to  show 
that  deceased  dechired  to  him,  within  twenty  or  thirty  minutes 
after  the  shooting,  that  he  did  not  know  who  shot  him,  and  that  he 
had  made  the  same  declaration  on  one  or  two  occasions  thereafter. 
On  objection  by  the  State  this  testimony  was  ruled  out,  to  which 
exception  was  taken. 

Dying  declarations  deriye  their  admissibility  as  evidence  from  the 
necessity  of  the  case.  They  are  generally  made  to  friends  of  the 
deceased,  and  under  circumstances  where  the  physical  conditions 
and  surroundings  of  the  declarant  are  such  that  cross*ezamination 
is  unattainable.  Made  under  a  sense  of  nearly  impending  death, 
the  awful  solemnity  of  the  occasion  stamps  them  with  the  yerity 
which  attends  statements  made  under  the  sanction  of  an  oath. 
But  the  allowance  of  them  is  a  jealously  guarded  concession  to  the 
ends  of  human  justice.  That  this  is  so  is  evidenced  by  the  require* 
ments  as  to  predicate  for  their  introduction,  and  also  by  the  limi- 
tation upon  their  admissibility  to  the  identity  of  the  perpetrator 
and  the  circumstances  of  the  en  me.  The  oath  may  be  dispensed 
with,  but  no  circa  mstances  of  extremity  can  compensate  the  want 
of  a  cross-examination.  They  are  themselves  hearsay  testimony, 
and  as  has  been  said,  their  admissibility  springs  out  of  the  neces- 
sity of  the  case.  But  after  admitting  them,  it  would  be  a  perver- 
sion of  all  right  reasoning  to  deny  to  an  accused  a  like  relaxation 
of  the  rule,  the  occasion  for  it  being  produced  by  a  coincident  and 
co-extensive  necessity.  If  the  State  may  invoke  a  departure  from 
the  ordinary  rules  of  evidence  upon  the  ground  of  necessity,  would 
it  not  be  a  hardship  to  deny  the  same  to  the  accused  when  the  ne- 
cessity has  been  put  upon  him  by  the  concession  made  to  the 
State? 

'Statements  by  the  defendant,'^  says  Mr.  Bishop,  '^ contra- 
dictory of  dying  declarations  and  contradictions  m  the  latter, 
may  be  shown  to  detract  from  their  weight  with  the  jury.^ 
1  Bish.  Grim.  Proc.  1209.  The  same  doctrine  is  asserted  in 
a  long  line  of  adjudicated  cases.  MePkerson  v.  8tiUe,  9  Yerg. 
279;  Moore  v.  SMCy  12  Ala.  764;  PeopU  v.  Lawrence,  21  OaL 
^68. 
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In  dehyering  the  opinion  in  ^the  latter  case,  Fikld,  0.  J.,  «aid: 
**  The  rule  is  general  that  the  credit  of  a  witness  may  be  impeached 
Dy  proof  that  he  made  statements  contrary  to  what  he  has  testified. 
"There  is,  it  is  true,  a  condition  to  the  rule  with  reference  to  yerbal 
statements  that  the  attention  of  the  witness  must  be  previoasly 
^called  to  the  particular  occasion  and  circamstances  nnder  which  the 
supposed  contradictory  statements  were  made,  in  order  to  give  him 
an  opportunity  of  making  any  explanation  of  the  matter  which  he 
may  haye.  But  this  preliminary  condition,  it  is  clear,  cannot  be 
complied  with  when  dying  declarations  are  offered  in  eyidence,  ex- 
<$ept  m  yery  rare  cases.  Such  declarations  are  generally  made  to 
the  physician  or  friends  of  the  deceased  in  the  absence  of  the  party 
4igainst  whom  they  are  offered,  who  of  course  has  no  opportunity 
^f  cross-examination  or  of  directing  the  attention  of  the  deceased 
to  any  alleged  contradictory  statements  made  by  him.  »  «  « 
There  would  be  no  justice  therefore  in  any  rule  which  would  de- 
priye  the  accused  of  the  right  to  impeach  the  credit  of  the  deceased 
by  proof  of  his  having  made  contradictory  statements  as  to  the 
homicide  and  its  cause/' 

The  precise  question  here  inyolyed  is  one  of  first  impression  with 
the  courts  of  last  resort  of  this  State.  In  Sutton  y.  iSSto/s,  2  Tex. 
Ot.  App.  342,  this  court  held  statements  contradictory  of  dying 
declarations  introduced  to  be,  under  the  circumstances  of  that  case, 
inadmissible.  In  that  case  the  dying  declarations  were  introduced 
by  the  State,  but  subsequently,  and  before  the  contradictory  state- 
ments were  offered,  withdrawn.  The  point  of  insistence  was  that 
though  withdrawn,  the  declarations  necessarily  infiuenoed  the 
minds  of  the  jury,  and  it  was  for  that  reason  urged  that  the  oon- 
tradictory  statements  should  be  admitted  to  counteract  that  mflu- 
«nce.  These  statements  being  admissible  for  the  single  purpose  of 
•contradicting  the  dying  declarations,  the  withdrawal  of  the  latter 
left  nothing  to  be  contradicted,  and  the  contradictory  statements 
stood  as  naked  hearsay,  with  no  reason  grounded  in  necessity  to 
•exempt  them  from  the  ordinary  rule.  The  reasoning  of  that 
decision  is  not  inharmonious  with  the  conclusion  here  reached. 
Neither  from  citations  to  authorities  furnished  by  the  State, 
nor  from  our  own  researches,  haye  wo  been  able  to  find  a  pr^ 
cedent  for  excluding  the  eyidence  of  statements  made  by  the 
deceased  contradictory  of  his  dymg  declarations,  saye  m  one 
<;a8e  in  20  Ohio  St. 
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We  are  of  opinion  that  the  exclusion  of  the  contradictory  state- 
ments  in  this  case  was  errbr,  and  that  there  was  also  error  in  ad- 
mitting the  declarations  and  acts  pointing  oat  appellant  as  the 
])erpetrator  of  the  homicide. 

Reversed  and  remanded, 

NoTB  BT'i^«B)BF^Rtic^.'7-In  firotUhow  T.  ChmmontMoUh,  10  Bash,  576,  the 
-ooort  sftid:  "  Gohtempo^anedas  expressions  or  c^xdlamations  of  the  assailant  or 
of  his  ooadjators,  or  of  the  deceased  in  cases  of  homicide,  maj  be  proved  for  the 
purpose  of  illostrating  the  character  or  quality  of  the  act.  In  the  case  of  Lord 
George  (Gordon,  the  cries  of  persons  oonsUtnting  the  mob  bj  which  he  was 
aocompaoied,  and  which  recognised  him  as  itp  leader,  were  admitted  to  show 
that  his  intentions  were  unlawful  and  traitorous ;  but  thej  were  held  admis- 
sible because  thej  were  uttered  bj  parties  who  were  themselves  participants 
in  the  riotous  and  disorderly  proceedings  charged  to  iiave  been  instigated  b/ 
the  accused.  We  are  aware  ot  no  case  in  which  it  was  held  that  the  cries  or 
exclamations  of  persons  in  no  way  connected  with  the  main  facts  were  admis- 
sible as  part  of.  the  reigestm.  If  either  party  is  desirous  of  making  avji^ilablei 
the  facts  known  to  such  third  persons,  they  must  be  put  upon  the  witness- 
stand  to  prove  not  what  they  said  at  the  time  of  the  transaction,  but  wliat  they 
then  saw  or  heard.  1  (i^reenl.  Ev.,  g  108 ;  Boscoe  Crim.  Ev.  20,  21 ;  Tayl.  Ev.» 
S  581." 

On  a  trial  for  murder,  proof  of  the  outcries  of  another  person  murdered  by 
the  defendant  a  few  minutes  oefore  was  admitted.  StcUs  v.  Wagner,  61  Me. 
178. 

On  trial  for  assault,  proof  of  the  declarations  of  others  of  the  assanltfaig 
part/^  not  on  trial,  wore  held  admissible.    Blount  t.  State,  48  Ala.  881. 
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COMPAKY. 
019  111.  aB.) 

BaOroad9 —  leaaed — liabiUtyf&r  nsffUgtnm. 

Where  a  TiilrcMui  oompenj,  with  the  approval  of  the  legialatare,  exolnalvelx 
.  leased  its  road  to  another  oompanj  for  ninety-nijie  yean,  aod  hy  tiie  lessee's 
neglect  combusttbles  on  the  lailroad  land  oommimioated  fln  to  adjoinia^ 
buildings,  held,  that  the  lessor  was  liable.* 

ACTION  for  injury  by  fire.    The  opinion  states  the  case.    Judg- 
ment for  plaintiff  at  Circuit  was  reyersed  by  the  Appellate 
Court 

Oeorge  M.  Stevens,  for  appellant. 

John  71  Dye,  for  appellee. 

Shbldon,  J.  This  was  an  action  brought  by  John  8.  Balsley 
against  the  St.  Louis,  Alton  and  Terre  Haute  Railroad  Company,, 
to  recover  damages  for  the  loss,  in  1881,  of  a  quantity  of  hay  by 
fire  communicated  from  a  freight  engine  on  defendant's  railroad, 
to  and  through  dry  grass  and  weeds  on  its  nght  of  way. 

Section  38,  chapter  114,  of  the  Railroad  and  Warehouse  Act,  ap» 
proved  March  1,  1874  (Rev.  Stat.  1874,  p.  807),  is  as  follows:    "  It 

•See tosame  effect,  Lakinv,  WSlametU, etc,  B.  Co,  (ISOreg.  480),  57 Am.  Rep.  35-  ' 
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shall  be  the  daty  of  all  railroad  corporations  to  keep  their  right  of 
way  clear  from  all  dead  grass,  dry  weeds,  or  other  dangerous  com* 
bnstible  material,  and  for  neglect  shall  be  liable  to  the  penalties 
named ''  doable  the  amount  of  damages  suffered  therefrom.  The 
action  was  for  the  breach  of  this  duty.  The  cause  was  tried  by 
the  court  without  a  jury  and  judgment  rendered  in  favor  of  the 
plaintiff  for  MOO  and  costs,  which  was  reversed  by  the  Appellate 
Court  for  the  third  district,  and  the  plaintiff  appealed  to  this 
court. 

In  September,  1867,  defendant  made  a  lease  of  its  road  for 
ninety-nine  years,  to  the  Indianapolis  and  St.  Louis  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  Indiana,  the  lease 
giving  to  the  latter  company  for  that  time,  upon  the  terms  and 
conditions  therein  set  forth,  the  exclusive  right  to  use  upon  said 
road  any  and  all  locomotives,  passenger  and  freight  cars,  and  all 
other  rolling  stock  and  equipments  then  belonging  to  it,  and  the 
lessee  agreed  to  indemnify  the  lessor  against  all  claims  for  loss  and 
destruction,  by  whatever  cause,  of  any  property  whatsoever,  while 
under  its  control.  By  an  act  of  the  legislature  of  this  State  of 
March  31, 1869,  it  was  provided  as  follows: 

^*  Section  1.  That  the  lease  of  the  St.  Louis,  Alton  and  Terre 
Haute  Railroad  Company,  and  the  property  and  road  thereof,  to 
the  Indianapolis  and  St.  Louis  Railroad  Company,  under  which  the 
railroad  extending  from  Terre  Haute,  in  the  State  of  Indiana,  to 
East*  St.  Louis,  in  the  State  of  Illinois,  is  now  operated,  be  and 
stand  confirmed  according  to  the  terms  of  said  lease:  Provided, 
however,  that  nothing  in  this  act  shall  be  construed  to  release  the 
said  lessors  from  any  debt,  cause  of  action  or  contract  now  existing 
against  them. 

^^  §  2.  The  said  lessees,  their  associates,  successors  and  assigns, 
shall  be  a  railroad  corporation  in  this  State  under  the  said  style  of 
the  Indianapolis  and  St.  Louis  Railroad  Company,  and  shall  pos- 
sess the  same  or  as  large  powers  as  are  possessed  by  said  lessor  cor- 
poration, and  such  other  powers  as  are  usual  to  other  corporations.'' 

The  facts  are  undisputed,  and  the  only  question  made  is,  whether 
the  aforesaid  lease  and  act  of  the  legislature  constitute  a  defense. 

It  is  conceded  that  by  the  law  of  this  State,  railroad  corporations 
are  liable  for  injuries  by  the  wrongful  acts  of  any  lessee  or  other 
person,  done  in  the  exercise,  by  its  permission,  of  any  of  its  fran- 
chises. But  it  is  insisted  that  this  liability  for  the  acts  of  others 
Vol.  LTX  —  90 
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is  limited  to  tiie  wrongs  done  by  them  while  in  the  performance  of 
acts  whicii  they  woald  have  had  no  right  to  perform  except  tinder 
the  charter  of  the  company  sought  to  be  made  liable,  where  they 
are  to  be  re/^arded,  with  reference  to  the  public,  as  the  servants  and 
agents  of  such  company;  that  the  act  of  the  legislature  here  created 
a  new  corporation,  and  conferred  upon  it  franchises  which  thereby 
became  its  own,  and  independent  of  the  lease,  so  that  the  negli- 
gence complained  of  occurred  in  the  performance  of  an  act  per- 
formed in  the  lessee  company's  own  right,  and  not  under  the 
charter,  nor  as  the  servant  or  agent  of  defendant,  wherefore  there 
is  no  ground  for  its  liability;  and  the  case  of  West  v.  8L  Lotiig, 
Vandalia  and  Terre  Haute  Railroad  Co,,  63  111.  545,  is  supposed 
to  sustain  this  view.  That  case  does  point  out  a  distinction  as  to 
the  liability  of  a  railroad  corporation  for  acts  of  its  lessees  or  con- 
tractors, where  the  acts  are  done  in  the  exercise  of  a  franchise 
granted  to  the  corporation,  or  are  not  done  in  the  exercise  of  such 
a  franchise;  but  it  does  not,  we  think,  go  to  the  length  of  being  a 
warrant  for  holding  the  non-liability  of  the  defendant  in  this  case. 
'  The  reason  for  holding  a  railroad  company  responsible  for  the 
performance  of  all  the  duties  and  obligations  imposed  upon  it  by 
its  charter  or  the  ^neral  law  of  the  State,  while  it  is  being  operated 
by  a  lessee,  does  not,  we  conceive,  rest  alone  upon  the  narrow 
ground  of  the  latter  being  in  the  exercise  of  a  franchise  which 
belongs  to  the  former,  and  in  so  acting,  is  to  be  held  as  the  servant 
or  agent  of  the  lessor  corporation.  In  consideration  of  the  grant 
of  its  charter,  the  corporation  undertakes  for  the  performance  of 
duties  and  obligations  toward  the  public,  and  there  is  a  matter  of 
public  policy  concerned,  that  it  should  not  be  relieved  from  the 
performance  of  its  obligations  without  the  consent  of  the  legis- 
lature. 

In  Railroad  Co.  v.  Brown,  17  Wall.  450,  it  is  said:  It  is  the 
accepted  doctrine  in  this  country,  that  a  railroad  corporation  can- 
not escape  the  performance  of  any  duty  or  obligation  imposed  by 
its  charter  or  the  general  law  of  the  State,  by  a  voluntary  surrender 
of  its  road  into  the  hands  of  lessees.  In  Thomas  v.  Railroad  Co., 
101  XT.  S.  83,  the  language  of  the  court  is:  ''  Where  a  corporation, 
like  a  railroad  company,  has  granted  to  it,  by  charter,  a  franchise 
intrusted,  in  large  measure,  to  be  exercised  for  the  public  good,  the 
due  performance  of  those  functions  being  the  consideration  of  the 
public  grant,  any  contnict  wliich  disables  the  corporation  from  per- 
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forming  those  functions — which  undertakes,  without  the  consent  of 
the  State,  to  transfer  to  others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the  burden  which  it  imposes 
— is  a  violation  of  the  contract  with  the  State,  and  is  void  as  against 
public  policy.  The  corporation  cannot  absolve  itself  from  the' 
performance  of  its  obligations  without  the  consent  of  the  legisla- 
ture.'^ York  and  Maryland  Line  Railroad  Co,  v.  Winans^  17  How.  39. 
Pierce  on  American  Railroad  Law,  244,  lays  down  the  rule:  "  The 
company  cannot  divest  itself  of  responsibility  for  the  torts  of  persons 
operating  its  road,  by  transferring  its  corporate  powers  to  other  par- 
ties,  or  by  leasing  its  road  to  them  in  the  absence  of  special  statutory 
authority  and  exemption.  It  cannot,  by  its  own  act,  absolve  itself  from 
its  obligations  without  the  consent  of  the  legislature.  The  lessees  may 
however  also  be  responsible  for  the  injury. "  In  Ohio  and  Mississippi 
Railroad  Go.  v.  Dunbar,  20  111.  623;  8.  c,  71  Am.  Dec.  291,  thiff 
court  say:  ^'This  plea  presents  the  question  whether  an  incorpora- 
tion of  this  kind  (railroad)  has  the  legal  capacity  to  lease  its  cor- 
porate property  and  franchises  so  as  to  be  relieved  from  liability  to 
the  public  for  injuries  sustained  and  damages  resulting  from  breach 
of  contract  entered  into  by  the  lessee.  *  *  *  When  these  bodies 
accept  their  charters,  they  are  held  .to  enter  into  a  contract  with  the 
State  to  discharge  all  the  duties  imposed,  and  to  exercise  the  rights 
and  privileges  conferred  on  them  in  the  manner  prescribed;  and  they 
must  be  held  to  a  performance  of  this  contract  in  precisely  the  same 
manner  as  is  required  of  individuals."  Singleton  v.  Southwestern 
Railroad  Co,,  70  Oa.  464;  8.  c,  48  Am.  Rep.  574,  was  a  case  where 
there  had  been  a  lease  of  a  railroad  to  another  corporation,  with 
the  consent  of  the  legislature  thereto,  and  an  action  brought 
against  the  lessor  to  recover  for  an  injury  sustained  on  the  lessee's 
train.  The  court  say:  *'  But  it  is  said  that  the  Southwestern  Rail* 
i*oad  Company  had  the  consent  of  the  legislature  to  lease  its  road, 
and  having  entered  into  contract  with  the  Central  Railroad  and 
Banking  Company  under  that  consent,  it  is  absolved  from  its  obli- 
gations to  the  public  under  its  original  charter.  Authorities  are 
cited  to  sustain  this  doctrine.  Indeed,  some  of  those  hereinbefore 
referred  to  are  relied  upon.  The  view  which  we  take  of  the  law 
and  the  cases  cited  is,  that  the  origipal  obligation  can  only  be  dis- 
charged by  a  legislative  enactment  consenting  to  and  authorizing 
the  lease,  with  an  exemption  granted  to  the  lessor  company.''  And 
see  1  Redf.  Law  of  Railways,  590. 
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It  thus  appears,  from  the  authorities  cited,  that  in  order  to  the 
release  of  a  railroad  corporation  from  the  obligations  imposed  upon 
it  by  its  charter  and  the  law,  it  requires  exemption  therefrom  by 
the  legislature.  This  yiew  we  are  disposed  to  adopt,-  although 
there  may  be  authorities  to  the  contrary.  We  find  nothing  of  such  ex* 
emption  in  this  act  of  March  18, 1869.  There  is  certainly  no  express 
exemption.  The  first  section  confirms  the  lease  according  to  its 
terms.  But  the  lease  contains  no  exemption.  The  main  purpose 
of  the  second  section  is  to  create  the  lessee  corporation  a  domestic 
oorporation,  and  in  doing  this,  it  is  declared  that  the  corporation 
created  shall  possess  the  same  powers  as  the  lessor  corporation.  We 
do  not  see  that  this  impliedly  exempts  defendant  from  any  obliga- 
tion under  its  charter  or  the  law.  It  is  compatible  with  the  act 
that  such  obligation  should  remain.  There  is  nothing  substitu- 
tional of  one  corporation  for  the  other.  Nothing  is  taken  from 
defendant,  but  the  full  consideration  of  its  charter  remains  to  it 
Under  its  franchise  it  has  built  its  road,  and  it  will  enjoy  the  ben- 
efit thereof,  during  the  continuance  of  the  lease,  in  the  rental 
which  it  will  receive.  On  the  termination  of  the  lease  by  efiluxion 
of  time,  or  forfeiture,  the  road  will  revert  to  defendant. 

The  reason  why  freedom  from  responsibility  is  claimed  for  the 
defendant  is,  that  the  lessee,  in  operating  the  road,  was  in  the  ex- 
ercise of  its  own  franchise  granted  to  it  by  the  State,  and  not  m 
the  exercise  of  defendant's  franchise,  by  its  permission,  and  so  was 
not  defendant's  servant  or  agent.  We  do  not  accept  this  as  the 
only  ground  of  liability,  as  is  thus  intimated.  Above  this  are  the 
charter  obligations  for  the  performance  of  its  duties  toward  the 
public,  which  defendant  assumed.  The  interest  of  the  public  re* 
quires  the  continuance  of  these  obligations,  and  we  are  of  opinion 
they  should  be  held  to  remain  upon  the  defendant 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded  to  that  court,  with  direction  to  aflBirm  the  judg- 
ment of  the  Circuit  Court  JudgrMfU  rwersed. 


MARCH  TERM,  1886.  7B9 

Matter  of  Swigert- 


Matter  of  Swigbbt. 
(utni.sB.) 

BaOroadi — exemptianfrom  taxation^-  elefMtor  leoied  to  prinaie  parii0$. 

A  ndlioad  oooipMij  bailt  on  its  lands  a  grain  eleyator,  and  leased  it  to  private 
parties,  wIlo  used  it  in  the  company's  business,  bat  received  the  tolls  and 
compensation  for  themselves.  HM,  not  exempt  from  taxation  as  propertj  or 
**  accommodations  necessary  to  accomplish  the  objects  of  its  incorporation." 

QUESTION  of  exemption  from  taxation.    The  opinion  states 
the  case. 

Oearge  Hunt,  attorney-general,  for  the  anditor. 

Cfreen  S  Oilbert,  for  the  Illinois  Central  Railroad  Company. 

MuLEBY,  J.  The  question  for  determination  in  this  case  is, 
whether  a  certain  grain  elevator  belonging  to  the  Illinois  Central 
Bailroad  Company  is  exempt  from  taxation  for  other  than  State 
purposes.  The  elevator  in  question  is  built  on  the  banks  of  the 
Ohio  river,  on  a  lot  of  ground  belonging  to  the  company,  within 
the  corporate  limits  of  the  city  of  Cairo,  and  is  known  as  the  "  Cairo 
elevator.''*  It  is  within  about  fifty  feet  of  the  main  track  of  the 
company's  road  leading  into  the  city,  and  is  connected  therewith 
by  side-tracks.  It  is  so  constructed  as  to  receive  and  discharge 
grain  both  by  rail  and  river,  though  much  the  largest  portion  of  its 
business  is  done  by  rail.  It  was  completed  by  the  company  in  the 
fall  of  1881,  and  about  a  year  afterward  was  let  by  the  company 
to  the  Halliday  Brothers,  who  have  had  exclusive  control  of  it  ever 
since.  The  rental  or  compensation  which  the  company  receives  for 
the  use  of  it,  is  regulated  by  the  amount  of  business  done,  that  is, 
the  company  is  paid  by  the  lessees  a  specified  sum  for  each  bushel 
of  grain  received  into  it.  Just  what  this  sum  is,  does  not  appear 
from  the  evidence.  The  Halliday  Brothers  charge  a  cent  and  a 
half  per  bushel  for  the  storage  of  grain,  and  permitting  it  to  remain 
in  the  elevator  for  a  period  of  ten  days  or  less,  and  an  additional 
half -cent  per  bushel  for  every  additional  ten  days  it  remdns  therein. 
The  building  has  a  capacity  of  750,000  bushels,  and  the  grain  is 
stored  therein  according  to  grade,  and  not  according  to  ownership. 
It  cost  some  $200,000  or  $300,000. 
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Henry  S.  Halliday,  one  of  the  lessees,  and  Horace  Tucker,  gen- 
eral freight  agent  of  the  company,  were  both  examined  as  witnesses 
on  behalf  of  the  appellant.  These  witbesses  concur  in  the  opinion 
that  the  Illinois  Central  Railroad  Company  could  not  do  the  amount 
and  pharacter  of  grain  business  now  done  by  it,  without  an  eleTator, 
and  they  therefore  conclude,  and  so  state  in  their  testimony,  that 
such  an  elevator  is  necessary  to  a  successful  and  complete  operation 
of  the  company's  road  in  the  transaction  of  its  grain  business.  If 
the  conclusion  to  be  reached  depended  alone  upon  the  opinions  of 
witnesses,  we  should  not  hesitate  to  reverse  the  judgment  of  the 
county  board. for  holding,  as  it  did,  the  property  was  subject  to 
local  taxation.  But  clearly,  these  opinions  are  not  conclusive,  nor 
can  they  have  any  thing  like  a  controlling  influence  in  the  decision 
of  the  question.  What  constitutes  an  exemption  from  taxation  is 
a  question  of  law,  but  whether  a  particular  piece  of  property  is 
within  the  exemption  or  not,  depends  upon  the  existence  or  non- 
existence of  certain  facts  capable  of  proof,  which  of  course  is 
matter  for  the  determination  of  a  jury,  or  trying  tribunal  perform- 
ing the  functions  of  a  jury,  as  was  the  case  here.  When  the  rela- 
tions of  the  property  to  the  road,  and  the  uses  to  which  it  is  applied, 
are  ascertained,  it  then  becomes  a  question  of  law  whether  it  is 
exempt  or  not.  In  reviewing  this  case  we  must  pass  upon  the  facts 
as  well  as  the  law,  and  from  the  facts  proved  must  determine  the 
true  relations  of  the  property  in  question  to  the  road  and  its  opera- 
tion, rather  than  from  the  opinions  of  witnesses. 

The  power  to  raise  money  by  taxation  is  universally  admitted  to 
be  inherent  in  every  State  or  sovereignty,  since  without  it,  the  nec- 
essary means  of  defraying  the  expenses  of  government  could  not 
be  provided,  except  in  the  case  of  mere  despotisms.  As  this  right 
of  taxation  then  is  inherent,  and  essential  to  the  very  existence  of 
goTemment  itself,  the  principle  is  universally  recognized  by  courts 
and  political  writers,  that  the  State  cannot  wholly  barter  it  away 
or  otherwise  dispose  of  it.  And  even  a  partial  disposition  of  it  has 
been  admitted  by  the  courts  with  great  hesitation  and  reluctance. 
Cooley  Const.  Lim.  281.  It  is  obvious  that  all  laws  exempt- 
ing property  from  taxation  are  not  only  restrictions  or  limitations 
on  the  taxing  power,  bnt  they  necessarily  result  in  an  unequal  dis« 
tribution  of  the  burdens  of  government.  The  «fFect  is  not  only  to 
relieve  the  property  exempted  from  the  payment  of  its  due  propor- 
tion of  taxes,  but  that  which  it  ought  to  pay,  and  would  pay,  under 
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an  equal  and  fair  apportionment  of  them,  must  abo  be  collected 
from  the  property  not  exempted.  These  considerations  have  yery 
properly  induced  courts  to  adopt  what  is  known  as  a  strict  construc- 
tion, in  giving  efFect  to  such  laws,  hence  nothing  will  be  held  to 
come  within  the  exemption  which  does  not  clearly  appear  to  be  so, 
and  all  reasonable  intendments  will  be  indulged  in  favor  of  the  State. 
Prc^amahly  all  property  is  subject  to  taxation.  When  therefore  it 
is  claimed  that  a  particular  piece  or  class  of  property  is  exempt,  the 
party  interposing  the  claim  must  come  prepared  to  establish  it  by 
clear  and  satisfactory  proof.  Thus  it  is  said  in  the  case  of  P&opl$ 
V.  Oracdand  Cemetery  Co.,  86  111.  336:  "TJie  true  spirit  of  our 
laws  requires  that  all  property  should  bear  its  just  proportion  of 
the  burden  of  taxation,  and  where  an  exception  is  made  in  fayor  of 
a  corporation,  justice  demands  that  it  should  show  clearly  a  com- 
pliance with  the  terms  and  spirit  of  the  act  exempting  it  from  tax- 
ation before  it  can  be  permitted  to  escape  a  duty  incumbent  equally 
upon  every  citizen."  The  general  principle  here  announced  is  also 
recognized  in  the  following  cases  decided  by  this  court:  First  M. 
E.  Church  v.  Chicago,  26  111.  482;  Pace  v.  County  CornCrs  of  Jeffer- 
son County,  20  111.  644;  People  v.  Western  Seamen* 8  Friend  Society, 
87  111.  246;  HuckY.  Cliicago  A  Alton  R.  Co.,  86  111.  352. 

In  the  present  case,  it  is  claimed  that  the  elevator  in  question  is 
exempt  from  taxation  under  the  twenty-second  section  of  the  com« 
pany's  charter,  which  will  be  found  in  the  Priyate  Laws  of  1851,  page 
72.  That  section,  after  exempting  from  taxation  the  lands  granted  to 
the  company  by  the  State,  until  they  are  sold,  and  also  the  *'  stock, 
property  and  effects  of  the  company  "  for  six  years  from  the  date  of 
the  act,  directs  that  thereafter  '*  the  stock,  property  and  assets  '^ 
belonging  to  the  company  shall  be  assessed  and  taxed,  to  a  limited 
extent,  for  State  purposes.  It  then  declares  that  *'  the  said  corpora- 
tion is  hereby  exempted  from  all  taxation  of  every  kind,  except  as 
herein  provided  for.^  It  must  be  conceded,  the  language  of  this 
section  is  very  broad,  and  if  considered  without  reference  to  the  ob- 
jects and  purposes  of  the  act,  it  is  clearly  broad  enough  to  include 
the  property  in  question.  Indeed  if  the  provision  is  to  be  construed 
independently  of  this  consideration,  and  is  to  be  enforced  accord- 
ing to  its  literal  t(*rms,  it  would  include  any  kind  of  property 
whatever;  and  yet  no  one,  we  presume,  would  take  so  extreme  u 
yiew  as  that.  It  is  very  certain  the  learned  counsel  for  the  com- 
pany do  not. 
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It  does  nofc  iq)pear  from  the  evidence,  nor  is  it  claimed,  that  the 
land  upon  which  the  elevator  is  bailt  is  a  part  of  the  original  gnmt 
by  the  State  to  the  company,  and  hence  the  exemption  cannot  be 
placed  on  that  groand.     The  company  however  is  anthorized  by  the 
first  section  of  the  charter  **  to  purchase,  hold  and  use  all  snch  real 
estate  and  other  property  as  may  be  necessary  for  the  constmction 
of  its  railway  and  stations,  and  other  accommodations  as  may  be 
necessary  to  accomplish  the  objects  of  its  incorporation;"  and  the 
contention  of  appellant,  as  we  understand  is,  that  the  property  in 
question  falls  within  the  general  description  in  the  concluding  part 
of  the  section,  namely:  '^  other  accommodations,"  etc.,  and  that  it 
is  therefore  exempt  from  taxation.     This  conclusion  is  based  npon 
the  assumption  that  the  exemption  is  co-extensive  with  the  right 
to  acquire  or  hold  property  of  any  kind.     This  position  we  do  not 
regard  as  sound.     But  conceding  it  is  for  the  purpose  of  the 
argument,  it  does  not  necessarily  follow  that  the  construction  re- 
lied on  is  the  correct  one.     We  cannot  believe  it  was  intended  by 
the  general  description  mentioned,  to  include  objects  of  a  dif- 
ferent kind   or  class   from  those  specifically  mentioned  in  the 
preceding  part  of  the  section.       It  is  a  well-settled  doctrine, 
that  in  construing  statutes,  particularly  those  requiring  a  strict 
construction,  as  is  the  case  here,  a  general  description,  like  the 
one  m  question,  following  a  specific  enumeration  of  objects  or 
things,  will  be  held  to  include  only  such  things  or  objects  as  are  of 
the  same  kind  as  those  specifically  enumerated.     Applying  this 
principle  to  the  section  cited,  as  we  must,  so  far  as  the  question  of 
exemption  is  concerned,  we  see  nothing  in  it  which  strengthens  the 
claim  of  the  company.     By  it,  the  company  is  authorized  ''to  pur- 
chase, hold  and  use  all  such  real  estate  and  other  property  as  may 
be  necessary  for  the  construction  of  its  railway  and  stations,  and 
other  accommodations/'  etc.     Under  the  rule  of  construction  in 
question,  whatever  is  included  in  the  expression,  "  other  accommo- 
dations," must  be  of  the  same  class  or  kind  as  ''railway  and  sta- 
tions."   Without  at  all  attempting  to  state  the  various  articles  or 
subjects  of  property  that  would  clearly  belong  to  the  class  of  things 
specifically  enumerated,  we  would  say  that  it  doubtless  includes 
the  road,  with  all  necessary  switches  and  turn-outs,  together  with 
all  structures  thereon;  also  rolling  stock,  with  all  its  machinery 
lind  appendages,  warehouses  and  other  structures,  at  the  temitni 
or  along  the  line  of  the  road,  belonging  to  the  company,  and  used 
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by  it  exclasively  for  the  reception  of  passengers,  the  storage  of 
freight,  and  also  for  the  purpose  of  keeping  the  road  and  rolling 
stock  in  repair,  or  of  improving  their  general  condition.  This  of 
coarse  would  include  all  necessary  depot  grounds  and  buildings, 
machine  and  work  shops  of  all  kinds,  machinery,  tools,  and  imple- 
ments of  every  description  used  in  keeping  the  road  and  rolling 
stock  in  repair  and  in  a  good  and  safe  condition.  All  these  things> 
it  will  be  perceived,  have  an  immediate  connection  with  the  im- 
provement and  operation  of  the  road.  Whatever  would  be  neces- 
sary to  increase  its  capacity,  such  as  lajing  down  an  additional 
track  or  increasing  the  amount  of  rolling  stock,  would  fall  within 
the  same  category.  But  it  is  evident  this  elevator  does  not  belong 
to  any  of  the  classes  of  things  enumerated.  It  has  no  direct  con- 
nection with  the  road  or  its  operation,  yet  when  shipments  of 
grain  are  made,  either  to  or  from  it,  over  the  company^s  road,  it  is 
very  clear  the  company  can  handle  the  grain  \hus  shipped,  with 
more  ease  and  greater  facility,  and  hence  can,  by  means  of  it,  do  a 
greater  amount  of  business.  But  this  is  purely  incidental,  and 
falls  far  short  of  establishing  the  proposition  that  a  vast  elevator 
like  this,  costing  $200,000  or  1300,000,  is  a  necessary  appendage 
of  a  railroad,  or  that  the  legislature,  in  granting  the  company's 
charter,  intended  to  exempt  such  a  structure  from  taxation.  It  is 
clear,  the  advantages  accruing  to  the  company,  as  shown  by  the 
evidence,  do  not  at  all  result  from  its  ownership  of  the  property. 
Had  the  elevator  been  built  and  operated  in  the  same  manner  it 
now  is,  by  some  one  other  than  the  company  (for  instance,  the 
Halliday  Brothers),  the  company,  so  far  as  facilitating  its  business 
as  a  common  carrier  is  concerned,  would  derive  the  same  benefit 
from  it  that  it  now  does.  As  a  mere  carrier,  the  company  has  no 
right  to  put  a  bushel  of  grain  in  it,  except  when  directed  to  do  so  by 
the  shipper  or  consignee.  This  necessarily  results  from  the  fact 
that  all  grain,  as  is  shown  by  the  testimony,  is  stored  in  it  accord- 
ing to  grade,  and  not  according  to  ownership.  As  to  a  railway 
warehouse,  properly  so  called,  the  rule  and  usage  is  altogether 
different.  On  the  arrival  of  a  consignment  of  goods,  the  com- 
pany has  the  right  to  at  once  store  them  in  its  own  warehouse. 
The  company  is  bound  to  carry  grain  in  bulk,  and  deliver  the 
same  from  cars  or  other  convenient  place  of  storage,  without 
extra  charge,  now  just  the  same  as  it  was  before  the  elevator 
was  built,  if  so  required;  and  the  company  has  no  right  to  mij; 
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one  man's  grain  with  others^  nnless  permitted  to  do  so  by  the 
Owners. 

It  is  clear  therefore  outside  of  the  incidental  benefits  resulting 
to  the  company  from  a  law  of  business,  rather  than  from  any  mu- 
nicipal regulation,  the  elevator  has  no  necessary  connection  with 
the  coQstrnction,  maintaining  op  operation  of  the  company's  road, 
and  such  being  the  case,  it  clearly  does  not  come  within  the  exemp- 
tion. If  tlie  elevator  was  used  exclusively  by  the  company  in 
receiving  grain  for  shipment,  or  for  storing  it  after  shipment,  with- 
out any  additional  charge,  therefor,  except  where  the  owner  neglected 
to  take  it  away  within  a  reasonable  time  after  its  arrival,  the  prop- 
erty would  then  be  clearly  exempt  from  taxation.  But  such  is  not 
the  case.  Buildings  used  for  the  storage  of  grain  for  compensation 
are  indifferently  called  warehouses,  granaries,  and  elevators.  Vast 
amounts  of  capital  are  invested  in  them,  and  like  railroads  and  other 
qimsi  public  prop(^rty,  are  under  legislative  control.  Their  con- 
struction and  operation  constitute  a  distinct  business  in  the  State, 
of  vast  magnitude.  They  are  a  great  convenience  to  the  commu- 
nity in  which  they  are  situated,  and  particularly  to  the  owners  of 
the  railways  with  which  they  are  almost  universally  connected. 
Capitalists  invest  money  in  them  for  the  same  reason  they  do  in 
other  things —  because  they  think  it  will  pay.  They  are  supported 
by  contributions  from  dealers  in  grain,  in  the  shape  of  tolls,  which 
are  always  taken  into  account  in  buying  and  selling,  hence  the 
consumer  in  the  end  pays  these  expenses  or  contributions.  So  in 
this  case,  the  building  of  the  elevator  was  a  mere  investment  by  the 
company,  and  it  is  now  regularly  collecting  tolls  from  those  who 
use  it  through  the  Halliday  Brothers.  These  tolls,  thus  collected, 
are  simply  the  returns  of  the  company's  investment.  It  is  not  rea- 
onable  to  suppose  the  legislature  intended  that  property  represent- 
ing so  large  an  amount  of  capital  should  be  exempt  from  local 
taxation,  when  the  people  at  large  are  thus  taxed  for  every  benefit 
derived  from  it. 

But  this  is  not  a  new  question  in  this  court.  We  regard  the  ease 
of  Illinois  Central  R.  Co.  v.  Irvin,  72  111.  452,  as  an  authority 
directly  in  point  against  the  claim  of  the  company  in  this  case. 
There  it  was  claimed  that  a  transfer  boat  belonging  to  appellant 
was,  under  the  provisions  of  its  charter  now  under  consideration, 
exempt  from  local  taxation.  The  boat  in  question  was  used  by  the 
company  in  carrying  passengers  and  freight  between  Cairo  and 
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ColambiiSy  Kentucky,  thas  forming  a  connecting  link  between  the 
Illinois  Central  and  the  Mobile  and  Ohio  railroads.  This  court,  in 
rejecting  the  claim  of  appellant  in  that  case,  and  in  giving  a  con- 
struction to  appellant's  charter,  used  the  following  language:  ''The 
taxes  from  the  payment,  of  which  the  legislature  intended  to  reliere 
appellant,  could  have  been  only  the  taxes  which  as  a  railroad  cor* 
poration  it  would  be  otherwise  liable  to  pay  upon  its  property 
acquired  in  the  prosecution  of  its  business  in  constructing  and 
operating  those  lines  of  road.  The  elevator  clearly  does  not  fall 
within  th'^  exemption,  according  to  the  rule  here  laid  down. 

It  is  therefore  considered  that  the  decision  of  the  county  board 
of  Alexander  county  be  affirmed. 

OrfUr  affirmed. 


OiTT  OF  Bast  St.  Louis  v.  OTlykk. 

(119  lU.  SOO.) 

BnUmrU  domain  —  fMcoHng  $treeU, 

A  lovowner  In  a  city  may  not  maintain  an  action  against  the  city  for  vacating 
a  street  not  bordering  on  his  lot  nor  necessary  for  access  thereto,  for  the  por- 
pooe  of  devoting  it  to  a  railway. 

ACTION  for  damages  to  land.     The  opinion  states  the  case* 
The  plaintiff  had  judgment  below. 

Oeo.  Pollard  and  Oeo.  F.  0.  Melveny,  for  appellant. 

«7.  M.  Freels  and  L.  H,  Hite,  for  appellee. 

Scott,  C.  J.  This  action  was  brought  in  the  City  Court  of  East 
St.  Louis,  by  James  OTlynn,  against  the  city  of  East  St.  Louis,  to 
recover  damages  alleged  to  have  been  occasioned  to  a  lot  of  ground 
owned  by  him,  by  the  wrongful  conduct  of  defendant.  It  is  recited 
in  the  declaration,  defendant  is  an  incorporated  city,  and  had  exclu- 
sive control  of  certain  streets  within  the  corporation  limits,  viz.  r 
Trendly  street.  Church  street  and  Pratt  street,  running  at  right 
angles  with  the  Mississippi  river*  on  the  eastern  bank,  and  from 
thence  eastward  to  the  old  bed  of  the  river,  near  the  mouth  of 
Cahokia  creek,  and  also  Front,  Second,  Third  and  Fourth  streets, 
running  parallel  with  the  river  and  with  each  other,  and  also  all 
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alleys  lying  within  the  district  bounded  by  the  streets  named  ;  and 
the  duty  of  defendant  to  keep  such  streets  and  alleys  open,  clear  of 
obstructions,  and  in  good  repair,  for  the  use  of  the  inhabitants  of 
the  city  and  adjacent  owners,  is  then  averred  in  the  usual  ample 
form.  It  is  f^irther  set  forth  that  plaintiff  is  the  owner  and  was 
in  possession  of  lot  9,  in  block  28,  of  the  Ferry  division,  fronting 
west  on  Third  street,  and  east  on  a  thirty-foot  alley,  on  which  there 
is  a  frame  dwelling-house,  with  out-buildings  and  other  valuable 
improvements,  and  by  way  of  a  breach  of  duty  on  the  part  of 
defendant,  it  is  then  averred  the  city,  by  an  ordinance  entitled  ''  x\n 
ordinance  vacating  certain  streets  and  alleys  lying  between  Front 
street  and  Fourth  street,  seventy  feet  northwardly  therefrom,  and 
Church  street  in  Ferry  division,"  authorized  the  Cairo  and  St. 
Louis  Railroad  Company  to  take  possession  of  all  that  portion  of 
said  streets  and  alleys  lying  between  Front  and  Fourth  streets  and 
a  line  parallel  with  Trendly  street,  and  seventy  feet  northwardly 
therefrom,  and  the  entire  length  of  Church  street,  and  permitted 
the  railroad  company  to  make  a  certain  use  of  the  land  lying  within 
or  bounded  by  the  streets  named,  all  of  which  alleged  wrongful  acts, 
it  is  averred,  injuriously  affect  plaintiff's  property. 

Section  three  of  the  ordinance  referred  to  in  the  declaration,  and 
given  in  evidence  by  plaintiff,  is  as  follows  :  '^  That  all  streets 
and  alleys  lying  between  Front  and  Fourth  streets,  and  between  a 
line  running  parallel  with  Trendly  street  seventy  (70)  feet  north- 
wardly therefrom,  and  Church  street,  of  said  Ferry  division,  beaud 
the  same  is  hereby  absolutely  vacated."  The  other  sections  of  the 
ordinance  prescribe  the  terms  and  conditions  upon  which  the  rail- 
road company  may  occupy  and  improve  the  lands  adjacent  to  the 
streets  and  alleys  vacated,  and  including  of  course  the  streets  and 
alleys;  but  in  the  view  it  is  thought  should  be  taken  of  the  case,  it 
will  not  be  necessary  to  state  their  contents  in  detail. 

Only  the  general  issue  was  pleaded  by  the  defendant,  and  on  the 
trial  of  the  cause  the  jury  found  the  issues  for  plaintiff,  and  assessed 
his  damages  at  $850.  The  judgment  rendered  upon  the  verdict 
was  affirmed  in  the  Appellate  Court  for  the  fourth  district,  and  a 
majority  of  the  judges  of  that  court  having  made  the  proper  cer- 
tificate to  enable  it  to  do  so,  defendant  brings  the  case  to  this  court 
on  its  further  appeal. 

There  is  no  suggestion  the  streets  and  alleys  mentioned  in  the 
ordinance  were  not  legally  vacated.     No  one  makes  any  complaint 
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on  that  score.  Plaintiff's  lot  is  situated  in  another  block.  Although 
the  lot  in  controversy  fronts  on  Third  street,  it  is  some  distance 
from  that  part  of  Third  street  that  is  vacated  by  the  city  ordinance. 
The  only  question  that  can  be  considered  in  this  court  is  purely  a 
question  of  law.  It  is,  can  defendant,  as  a  matter  of  law,  be  held 
liable  to  the  plaintiff  for  damages  resulting  from  thjB  vacation  of 
streets  aud  alleys  between  Front  and  Fourth  streets,  the  vacation 
being  in  another  block  in  the  city  than  that  in  which  plaintiff^s 
property  is  situated. 

Much  of  the  argument  in  supjx)rt  of  plaintiff's  right  to  recover 
in  the  case  proceeds  on  the  erroneous  assumption  the  property  has 
been  **  taken  or  damaged  "  for  public  use,  and  is  therefore  within 
the  constitutional  provision  that  '^  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation."  The 
proposition  as  formulated  by  counsel  is,  this  property  has  been  so 
damaged,  and  to  the  extent  of  this  injury  it  has  not  only  been 
'' damaged/'  but  ''  taken,"  within  the  strict  letter  and  spirit  of  this 
provision  of  our  Constitution.  ThedifiSculty  is,  the  position  taken 
on  this  branch  of  the  case  has  no  support  in  any  thing  contained 
in  this  record.  It  is  not  true,  in  fact  or  in  law,  that  defendant  has 
either  taken  or  damaged  plaintiff's  property  for  *^  public  use."  It 
has  taken  no  property  for  public  or  any  other  use.  That  of  which 
complaint  is  made  is  vacating  certain  streets.  In  no  sense  can  that 
act  be  construed  as  either  taking  or  damaging  private  property  for 
public  use,  as  those  terms  are  used  in  the  Constitution.  It  is  true, 
the  vacating  ordinance  contains  many  provisions,  and  perhaps  a 
contract  between  the  city  and  the  railroad  company,  in  relation  to 
the  use  to  be  made  of  the  vacated  streets  and  alleys,  and  the  land 
owned  by  the  railroad  company  that  abutted  on  such  streets  and 
alleys  ;  but  that  fact  does  not  at  all  aid  plaintiff's  right  of  recovery 
in  this  action,  if  the  streets  and  alleys  were  legally  vacated,  as  they 
seem  to  have  been. 

It  therefore  seems  plain,  if  plaintiff  can  recover  at  all,  it  must 
be  under  that  provision  of  section  1  of  the  act  in  force  July  1, 1874, 
in  relation  to  ''  vacation  of  streets,  alleys  and  highways,"  which 
provides,  ''  When  property  is  damaged  by  the  vacation  or  closing  of 
any  street  or  alley,  the  same  shall  be  ascertained  and  paid  as  pro- 
vided by  law."  The  rule  of  law  on  this  subject  was  stated  by  this 
court  in  City  of  Chicago  v.  Union  Building  AHSociation^  102  111. 
379,  where  it  was  said,  for  any  act  obstructing  a  public  and  com- 
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mon  right  no  private  action  frill  lie  for  damages  of  the  same  kind 
AS  those  sustained  by  the  general  pablic,  althoagh  in  a  much  greater 
degree.  Accordingly^  on  the  authority  of  that  case,  it  was  held  in 
Littler  v.  City  of  Lincoln,  106  111.  353,  the  rights  or  pririleges  of 
<>ther  proprietors  in  the  plat,  which  the  statute  protects,  are  neces- 
sarily legal  jrights  and  privileges,  and  such  parties  cannot  there- 
iore  be  affected  by  the  closing  of  streets  not  adjacent  to  their 
property,  nor  directly  affording  access  thereto  and  egress  therefrom. 
The  facts  of  the  case  being  considered  bring  it  precisely  within  the 
principle  of  the  cases  cited.  Here,  plaintiff's  lot  is  not  adjacent  to 
the  streets  or  alleys  vacated.  It  is  in  another  block.  The  access 
to  and  egress  from  his  lot  are  not  affected  by  the  vacating  ordinance 
])assed  by  the  city.  The  street  in  front  and  the  alley  in  the  rear  of 
his  property  remain  open  as  before,  affording  the  same  access  to 
and  egress  from  it.  The  inconvenience  that  would  be  occasioned 
to  plaintiff  in  going  from  the  street  in  front  of  his  house  to  a  par- 
ticular part  of  the  city,  on  account  of  vacating  and  closing  up 
•certain  streets  and  alleys  in  another  block,  is  the  ^^same  kind  ''  of 
damage  that  would  be  sustained  by  all  other  persons  in  the  city 
that  might  have  occasion  to  go  that  way,  and  although  the  incon- 
venience he  may  suffer  may  be  greater  in  degree  than  to  any  other 
person,  that  fact  would  not  give  him  a  right  of  action.  The  court 
Tery  properly  instructed  the  jury,  for  defendant,  'Hhat  for  the 
Tacation  mentioned  in  that  ordinance,  the  defendant  is  not  liable 
to  plaintiff  for  any  consequential  damage  that  may  have  resulted 
to  his  lot  therefrom,  and  defendant  is  not  liable,  m  this  action,  for 
any  thing  alleged  in  the  declaration  in  this  case  done  by  the  St 
Louis  and  Oario  Railroad  Company,  which  said  company  was  not 
authorized  to  do  by  said  ordinance." 

*  Leaving  out  of  view  all  that  is  alleged  to  have  been  done  by  the 
railroad  company  that  affects  plamtiff's  property,  as  the  jury  were 
instructed  to  do,  there  remained  no  ground  of  recovery  against  the 
<)ity  for  any  thing  it  had  done  in  vacating  streets  and  alleys  in  a 
part  of  the  city  away  from  plaintiff's  property.  Whatever,  if  any, 
damage  he  may  have  sustamed  by  reason  of  the  vacation  of  such 
istreets  and  alleys,  it  was  the  ''same  kind,"  although  it  might  have 
been  in  a  greater  degree,  as  that  sustained  by  the  general  public; 
and  the  law  seems  to  be  well  settled,  in  this  State  at  least,  by  the 
oases  cited,  that  for  such  damage  a  party  can  have  no  action.  In 
the  view  taken  of  the  law  as  applicable  to  the  facts,  the  court  ought 
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to  hnTe  excluded/a8  it  was  asked  to  do  all  the  evidence  in  the  case, 
and  instracted  the  jury  to  find  a  verdict  for  defendant. 

1  he  judgment  of  the  Appellate  Conrt  will  be  reversed,  and  the 
caase  remanded  to  the  City  Court  of  East  St.  Louis. 

Judgment  reversed. 


Northwestern  Mutual  Life  In6Urance  Company  v.  Ajcebman. 

019  111.  3».) 
InBuranee  —  waiver  of  condition  by  accepting  premium — conditional  acceptance. 

An  insurance  policy  was  conditioned  to  be  void  if  the  insured  should  engage 
as  a  railway  brakeman,  or  in  switching  or  in  coupling  or  uncoupling  cars. 
Consent  was  refused  to  engage  in  such  business,  and  the  agent  advised  the 
insured  to  obtain  an  accident  policy,  and  to  keep  up  the  policy  in  question 
8o  that  it  might  be  good  when  he  ceased  to  he  employed  in  that  business. 
He  paid  a  premium  while  he  was  a  brakeman,  the  agent  then  informing  him 
that  if  he  was  killed  while  braking  on  a  train  the  policy  would  lie  void,  but 
if  he  died  in  any  other  way  it  would  be  valid,  and  he  replying  tliat  he  would 
pay  with  that  understanding.  Held^  that  evidence  of  the  foregoing  circum- 
stances was  admissible  to  show  that  the  condition  was  not  waived. 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Oraiiy  Bros.,  Fuller  <t  Oattup  and  Miies  A.  FuUer,  for  appellant 

S.  S.  Pftffe,  for  appellee. 

Shope,  J.  On  the  11th  day  of  February,  A.  D.  1882,  the  North- 
western Mutual  Life  Insurance  Company  issued  a  policy  upon  the 
life  of  David  A.  Amerman,  in  the  sum  of  $1,000,  payable  at  deatli, 
to  appellee,  his  wife.  The  policy  provided  for  the  payment  of 
«emi-annual  premiums  by  the  assured,  on  or  before  noon  of  the  lltii 
day  of  the  months  of  February  and  August  of  each  year,  and  con- 
tained the  conditions,  among  others,  that  if  the  premiums  should 
not  be  promptly  paid  when  stipulated,  and  '*  if  the  said  person  (the 
assured)  should  be  personally  engaged  *  *  *  as  engineer  or 
4reman  of  any  locomotive  engine,  or  in  switching  or  coupling  or 
uncoupling  cars,  or  be  employed  in  any  capacity  on  the  trains  of  a 
railroad,  except  as  passens^er  or  sleeping  car  conductor,  mail  agent, 
•express  messenger  or  baggage  master,     *     ♦    *    without  ir.  each 
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or  either  of  the  foregoing  cases,  having  first  obteiincd  the  written 
consent  of  the  company,  m  *  *  then,  and  in  every  such  case, 
this  policy  shall  be  null  and  void/'  The  assured,  at  the  time  of 
issuing  the  policy,  was  a  clerk  in  the  office  of  the  Wabash  railway 
company,  but  shortly  afterward  went  upon  that  railroad  in  the 
capacity  of  brakeman,  and  was  subsequently  promoted  to  the  posi- 
tion of  conductor  of  a  freight  train.  It  appears,  from  the  evidence 
that  part  of  his  duty  as  such  conductor  was  to  couple  and  uncouple 
cars  of  his  train,  and  while  thus  engaged  on  the  morning  of  the 
11th  day  of  February,  1883,  he  was  caught  between  tlie  ends  of 
projecting  timbers  with  which  the  cars  were  laden,  and  so  injured 
that  he  died  at  eight  o'clock  a.  m.  of  that  day.  The  consent  of 
the  company  to  his  entering  upon  the  prohibited  employment  had 
not  been  obtained.  After  engaging  in  the  employment  of  braking, 
the  assured  wrote  to  the  State  agents  of  appellant,  advising  them 
that  he  was  so  engaged  temporarily,  while  expecting  something 
better,  and  asking  them  what  change  would  be  necessary  in  his 
policy,  if  any.  This  was  on  the  20th  day  of  April,  1882,  and  on  the 
1st  day  of  May  these  agents  replied  as  follows: 

''Chicaqo,  III.,  May  1, 1882. 
**D.  if.  Amerman,  Bsq.,  309  Maple  SL^  Peoria^  III: 

''Dear  Sib  —  Your  favor  at  hand.  I  am  sorry  the  company 
will  not  issue  permit  for  your  present  business.  Let  me  tell  you 
what  to  do.  Take  out  an  accident  policy  for  six  months  or  a  year. 
In  the  meantime  you  may  quit  braking,  when  our  policy  would  be 
good.  The  accident  policy  pays  you  in  case  of  death  by  or  result- 
ing from  accident,  and  pays  yon  a  weekly  compensation  while  yon 
are  laid  up.  You  cannot  probably  get  a  life  policy  in  any  first-class 
company  for  your  present  business.  The  accident  policy  will  not 
cost  you  a  large  amount,  and  when  you  quit  braking  you  will  have 
our  policy,  which  is  as  good  as  you  can  get. 

**  Mead  &  Dexter  of  this  city  have  a  good  accident  company.  I 
will  have  them  write  yon.  Yours, 

"DkanA  Paynb.'' 

It  is  obvious  that  the  assured,  by  entering  into  this  employment, 
committed  a  breach  of  the  condition  of  the  policy,  and  it  is  not 
claimed  that  the  company  is  liable  nnless  it  has  waived  the  condition, 
or  has  done  some  act  that  will  estop  it  from  interposing  the  breach  of 
the  condition  as  a  defense .  The  acts  and  declarations  of  the  company 


JANUABY  TBBM,  1887. 


801 


Northwestern  Mntaal  Life  Insonuioe  Gom|MUij  t.  AmemuuL 

relied  upon  as  estopping  the  company  from  setting  up  a  breach  of 
the  condition  mentioned  as  a  defense  to  this  action,  occurred  after 
the  receipt  by  the  assured  of  said  letter  from  Dean  &  Payne^  and 
are,  in  substance,  that  on  the  1st  day  of  July,  1883,  the  company 
sent  a  notice  to  the  assured  that  a  semi-annual  premium  on  hia 
policy  would  be  due  on  the  11th  day  of  August  following,  at  noon, 
and  unless  the  same  was  paid  the  policy  would  be  subject  to  for- 
feiture therefor,  etc.,  and  containing  the  statement,  among  others> 
that  ''members  neglecting  to  pay  are  carrying  their  own  risk; 
iigcnts  have  no  right  to  waive  forfeitures;  ♦  *  *  prompt  pay- 
ment is  necessary  to  keep  your  policy  in  force/'  That  before  noon 
of  August  11,  the  assured  paid  the  premium,  and  received  from 
the  company's  agent  the  following  instrument: 

NORTHWESTERN  MUTUAL  LIFE  INSURANCE  00. 

Home  Office,  Milwaukee,  Wisconsin. 

Policy  No.  112,006,  insuring  the  life 
of 

David  A.  Amermany 

is  hereby  made  binding  for  six  months, 
from  the  11th  day  of  August,  1882, 
provided  payment  as  per  margin  is 
made  in  due  time,  and  the  receipt  is 
countersigned  by  I.  N.  Peger,  Agt., 
Peoria.  This  payment  and  receipt 
shall  not  have  force  or  effect  to  cod- 
tinue  the  policy  beyond  the  period 
above  stated. 

J.  W.  Skinner,  Secretary,  III. 

And  that  afterward,  on  the  1st  day  of  January,  A.  D.  1883,  a 
like  notice,  in  all  respects,  as  that  of  July  2,  was  sent  to  assured, 
notifying  him  of  the  semi-annual  premium  falling  due  February 
11,  1883.  These  facts  are  properly  replied  to  the  plea  of  the  com- 
])any  setting  up  the  breach  of  the  condition  in  the  respect  named, 
as  a  defense. 

In  the  court  below,  appellant  company  contended  that  the  assured 
paid  the  premium  with  full  knowledge  that  the  company  would 
not  carry  a  policy  on  his  life  during  his  continuance  in  employment 
in  the  capacity  of  brakeman,  etc.,  and  that  he  made  the  payment 
in  accordance  with  the  suggestion  of  the  letter  of  the  State  agents^ 
Vor..  LIX  —  101 


Premium  .....   112  47 
l..oan •.       3  11 

Premium  for  six 

months t9.3G 


Premium  as  above, 
received  this  11th  day 
of  August,  '82. 

I.  N.  Feger,  Agent. 
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*for  the  purpose  of  preventing  the  lapsing  of  his  policy,  and  for  no 
other  parpose,  and  that  the  company  was  not  therefore  estopped 
hy  the  acceptance  of  the  premium.  At  the  trial  to  maintain  thift 
contention,  it  puts  its  local  agent,  Feger,  npon  the  stand,  whe 
among  other  things  testified:  ''Am  agent  for  defendants;  knew 
Mr.  and  .Mrs.  Amerman;  became  acquainted  with  them  abont  the 
date  of  this  policy;  David  A.  Amerman  paid  aU  the  preminms  that 
were  paid  upon  such  policy;  the  date  of  the  policy  was  the  first  one, 
and  the  second  on  August  11,  following. 

Q.  **  State  what  explanation,  if  any,  you  gave  Mr.  Amerman  at 
the  time  of  delivering  this  last  receipt  to  him,  in  reference  to  it. 
{Objected  to;  objection  overruled.) 

A.  ''  Well,  I  told  him  that  if  he  got  hurt  while  6raking  on  the 
train,  his  policy  would  not  amount  to  any  thing;  but  if  he  should 
die  in  any  other  way,  he  could  collect  his  policy,  and  I  guess  lie 
got  the  same  from  the  company.  He  had  written  to  the  company 
before  he  came  to  me. 

Q.  **  What  reply  did  Mr.  Amerman  make  to  that,  if  any  ?  (Ob- 
jection by  plaintiff;  objection  overruled.) 

A.  ''Well,  he  said  he  would  pay  it  that  way  —  with  that  under- 
standing —  which  he  did. 

Q.  '*  Was  there  any  thmg  else  said  at  that  time,  that  you  recol- 
lect of,  as  explanatory  of  your  question  or  his  answer  ? 

A.  "I  don't  know  as  there  was." 

On  motion  of  appellee,  the  court  excluded  from  the  jury  the  three 
foregoing  questions  to,  and  answers  of  the  witness,  and  the  defend- 
ant, by  its  counsel,  excepted. 

It  also  appeared  that  the  assured,  at  the  time  of  his  death,  had 
an  accident  policy  of  11,000  upon  his  life,  but  when  the  same  was 
taken  out  does  not  clearly  appear. 

It  is  contended  by  appellee,  that  the  company,  having  received 
the  premium  with  full  knowledge  of  the  breach  of  the  condition 
of  the  policy,  is  estopped  from  insisting  upon  such  breach  as  a  de- 
fense. It  has  been  repeatedly  held,  in  this  State  and  elsewhere, 
that  the  receipt  of  the  premium  by  the  insurer,  after  knowledge 
that  the  condition  of  the  policy  had  been  broken,  would  amount  to 
a  waiver  of  the  condition.  Commercial  Ins.  Co.  v.  Spankneble,  5^ 
111.  53;  8. 0.,  4  Am.  Rep.  582;  Reaper  Ins.  Go.  v.  Jones^  62  111.  4o8; 
Lycoming  Ins.  Co.  v.  Barringer,  73  111.  230.  An  examination  of  the 
cases  so  holding  however  will,  it  is  believed,  show  that  the  assured, 
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iu  each  case,  in  paying  the  premium,  was  induced  to  do  90  relying 
on  the  validity  of  his  policy,  and  that  the  act  of  the  company 
therefore^  in  receiving  the  premium,  would  estop  it  from  setting  up 
the  forfeiture.  In  Commercial  Ins.  Co*y.  Spankneble,  supra,  th« 
company  sought  to  interpose,  as  a  defense,  facts  constituting  a 
breach  of  a  condition  of  the  policy,  which  were  known  to  its  agents 
to  exist  when  the  policy  issued,  and  the  court  says :  ''  To  permit 
the  company,  when  the  omission  was  by  their  own  agents  to  now 
avoid  the  payment  of  the  loss,  *  *  *  would  amount  to  a 
fraud.  *  '*  *  It  would  be  a  fraud  to  permit  the  company  to  re* 
ceive  the  premiums  when  they  knew  that  the  policy  was  not  bind- 
ing, and  which  they  never  intended  to  pay.'' 

Conditions  like  those  under  consideration  are  inserted  in  the 
policy  for  the  benefit  and  protection  of  the  insurer,  and  may  be 
waived  either  before  or  after  breach  thereof,  and  when  the  agent 
of  the  company  through  whom  it  must  act  in  dealing  with  the  pub- 
lic^  knowing  of  the  right  of  forfeiture,  permits  the  assured  to  pay 
the  premium  to  the  company,  he  relying  on  his  policy  as  valid  and 
subsisting,  the  company  will  be  held  to  have  waived  the  condition. 
It  would  be  grossly  inequitable  to  permit  the  company  to  receive 
the  premium  from  an  assured,  who  was  induced  thereby  to  rely 
upon  his  policy  for  indemnity,  and  then  insist  upon  a  forfeiture 
from  facts  known  by  it  to  exist  when  the  premium  was  paid.  This 
we  understand  to  be  the  rule  laid  down  by  text-writers,  and  sup- 
ported by  the  adjudicated  cases.  May,  in  his  work  on  Insurance, 
page  507,  thus  states  the  rule:  **  An  estoppel  arises  when  the  insurer, 
having  knowledge  of  the  facts  to  which  he  has  the  right  to  take 
exceptions,  or  which  constitute  a  defense  against  any  claim  under 
the  policy,  if  he  chooses  to  avail  himself  of  them,  so  bears  himself 
thereafter  in  relation  to  the  contract,  as  fairly  to  lead  the  insured 
to  believe  that  the  insurer  still  recognizes  the  policy  to  be  in  full 
force."  It  is  to  be  observed  that  it  is  the  eflFect  upon  the  insured 
that  gives  vitality  to  the  estoppel,  rather  than  the  purpose  or  intent 
of  the  insurer,  and  unless  the  conduct  of  the  insurer  has  in  some 
way  misled  the  assured,  or  induced  him  to  do  some  act  or  neglect 
to  do  some  thing  to  his  prejudice,  in  reliance  upon  the  acts  or  dec- 
larations of  the  insurer,  there  can  be  no  estoppel.  May  on  Insur- 
ance, supra.  It  is  said  by  this  court:  ''The  doctrine  of  estoppel 
%n  pais  is  based  upon  a  fraudulent  purpose  or  fraudulent  result.  If 
therefore  the  element  of  fraud  is  wanting,  there  is  no  Cjptoppel,  as 
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if  both  parties  were  equally  cognizant  of  the  facts,  and  the  decla- 
rations or  silence  of  the  one  party  produced  no  change  in  the  con- 
duct of  the  other,  he  acting  solely  upon  his  own  judgment.  There 
must  be  deception  and  change  of  conduct  inconsequence."  Da-^ 
vidson  V.  Young,  38  DI.  152.  Again  it  is  said:  ''There  must  be  a 
change  of  conduct,  induced  by  the  act  of  the  party  estopped,  to 
the  injury  of  another,  in  order  to  prevent  him  from  showing  the 
truth.  If  the  element  of  fraud  or  injury  is  wanting,  there  is  no 
estoppel."    Flower  v.  Elwood,  66  111.  447;  Powell  y.  Sogers ,  105 

111.  3ia 

There  can  be  no  fraud  if  the  parties  to  the  transaction  are  equally 
informed  of  all  the  facts,  and  act  independently  upon  such  knowl- 
edge equally  possessed  by  both  parties.  Nor  can  it  be  said  that 
one  party  has  been  misled  or  induced  to  do  an  act  by  the  conduct 
or  declarations  of  another,  when  there  has  been  no  suggestion  of 
falsehood  or  suppression  of  the  truth,  by  silence  or  otherwise,  and 
the  party  acts,  after  full  knowledge,  upon  his  own  judgment  or 
according  to  his  own  inclination.  If  as  before  substantially  stated, 
the  assured  paid  the  premium  under  the  belief,  fairly  induced  by 
the  acts  and  declarations  of  the  agents  of  the  defendant  company, 
that  the  policy  was  to  be  m  force  while  he  continued  in  the  prohib- 
ited occupation,  the  acceptance  of  the  money  by  the  company  would 
estop  it  from  insisting  upon  the  condition  of  the  policy  as  a  defense. 
The  mere  act  however  of  receiring  or  collecting  the  premium,  by 
the  insurance  company,  with  knowledge  of  an  existing  right  <^ 
forfeiture,  has,  so  far  as  we  know,  never  been  held  to  estop  the  com- 
pany from  setting  up  such  forfeiture,  if  the  assured  bad  no  reason 
fairly  to  conclude,  from  the  acts  and  declarations  of  the  company, 
or  its  agents,  that  the  forfeiture  had  been  or  would  be  waived,  when 
he  made  the  payment  of  the  premium,  or  unless  the  payment  was 
made  in  reliance  upon  the  validity  of  his  policy,  induced  by  the 
acts,  declarations  or  silence  of  the  company.  If  the  assured  knew 
or  understood  that  the  company  intended  to  insist  upon  the  forfeit- 
ure for  breach  of  the  condition  of  the  policy  under  consideration, 
if  he  came  to  his  death  by  reason  of  or  while  in  an  employment  in 
violation  of  such  condition,  and  with  such  knowledge,  for  the  pur- 
pose  of  keeping  his  policy  from  lapsing  for  non-payment  of  the 
premium,  so  that  it  might  be  in  force  after  he  should  quit  such 
employment,  as  suggested  by  the  company's  State  agents,  or  for 
any  other  reason  he  might  deem  to  his  advantage,  paid  the  pre- 
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mium^  the  company  might  rightfully  accept  it  for  the  purpose  for 
which  it  was  paid,  without  being  guilty  of  fraud  in  setting  up  the 
breach  of  such  condition,  which  it  never  consented  to  waive,  and 
which  the  assured  knew  it  intended  to  insist  upon.  Manifestly 
then  it  was  material  to  the  inquiry  to  know  whether  the  payment  of 
the  premium  by  the  assured,  August  eleventh,  was  made  relying  on 
the  validity  of  his  policy,  induced  by  the  acts  or  declarations  of  the 
appellant  company,  or  whether  he  knew  that  the  company  intended 
to  insist  upon  the  condition  of  the  policy  if  death  ensued  in  conse- 
quence of  his  employment.  It  might  be  greatly  to  his  advantage 
to  suspend  the  force  of  his  policy  temporarily,  while  so  engaged, 
and  revive  it  when  the  necessity  for  such  employment  ceased.  It 
not  unfrequently  happens,  we  presume,  that  it  is  necessary  or  de- 
sirable for  persons  having  life  insurance,  to  engage  temporarily  in 
some  occupation,  or  travel  for  business  or  pleasure  in  latitudes,  pr0"> 
hibited  by  their  policy.  In  this  case  the  assured  wrote  to  the  State 
agents  that  he  had  entered  the  employment  on  the  train  tempo- 
rarily, while  waiting  for  something  better,  and  was  promptly  in- 
formed by  the  company,  through  these  agents,  that  the  company 
would  not  carry  the  risk  while  he  was  so  engaged. 

If  the  position  contended  for  by  appellee  is  correct,  then  it  fol- 
lows that  the  insurance  company,  though  acting  in  the  utmost 
good  faith,  could  not  receive  the  premium  at  the  request  of  the 
assured  and  for  his  benefit,  with  full  knowledge  on  his  part  that 
the  company  would  not  carry  a  policy  on  his  life  or  waive  its  right 
of  forfeiture  while  the  prohibited  occupation  continued,  without 
being  estopped  from  asserting  its  rights  of  forfeiture  if  death 
ensued  from  such  employment.  It  would  follow,  that  if  the  assured, 
from  necessity,  or  because  he  might  find  it  profitable  or  desirable, 
engaged  temporarily  in  an  occupation,  or  travelled  in  a  latitude  not 
permitted  by  his  policy,  there  is  no  alternative,  he  may  not  pay  his 
premium  to  prevent  his  policy  from  lapsing  from  non-payment  of 
premium,  and  thereby  keep  his  policy  in  condition  to  revive  when 
he  resumes  an  insurable  occupation,  or  returns  to  a  locality  in  which 
by  the  terms  of  his  policy  he  is  permitted  to  reside,  but  he  must 
permit  the  policy  to  lapse,  and  re-insure  when  the  temporary 
prohibited  occupation  or  residence  has  ceased,  if  he  desires  so 
to  do  and  remains  insurable,  at  such  increased  rate  of  premium 
as  his  increased  age  may  demand.  We  are  not  prepared  to  so 
hold. 
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It  follows  therefore  that  the  eyidence  of  the  witness  Feger,  as 
it  tended  in  some  degree  to  show  for  what  purpose  the  premium 
was  paid^  and  whether  or  not  the  insured  relied  upon  his  policy  as 
yalid  and  subsisting  insurance  while  he  was  engaged  in  braking  on 
the  trains  of  a  railroad^  was  improperly  excluded  by  the  trial  coarL 
All  the  facts  and  circumstances  attending  the  payment  of  the  pre- 
mium and  illustratiye  of  the  acts  of  the  parties  in  respect  thereto, 
were,  we  think,  pertinent  to  the  issue  made  by  the  pleadings,  and 
under  proper  instructions  should  hare  l)een  submitted  to  the  jury. 

It  is  said  in  argument,  that  the  eyidence  shows  that  Mrs.  Amer- 
man,  plaintiff,  paid  the  premium  of  August  eleventh,  in  the  absence 
of  her  hushand.  That  may  be  true,  yet  the  whole  evidence  on  that 
subject  should  have  been  submitted.  The  questions  of  how  much 
the  proposed  evidence  establishes  and  of  the  credibility  of  the  wit- 
nesses, are  for  the  jury.  If  the  evidence  tends  to  pro?e  any  matter 
material  to  the  issue  it  is  admissible. 

It  is  also  contended  that  the  receipt  given  is  a  new  contract  ex- 
tending the  insurance  six  months  from  its  date.  This  we  think 
is  a  misapprehension.^  It  will  be  found,  upon  examination  of  the 
policy,  that  this  receipt  is  issued  under  the  third  condition  of  the 
policy,  and  in  pursuance  thereof.  No  new  contract  of  insurance 
was  made  or  intended  to  be  made.  The  only  office  of  the  receipt 
was  to  acknowledge  the  payment  of  the  premium  as  required  by 
the  terms  of  the  policy,  and  avoid  the  effect  of  the  condition  for- 
feiting the  insurance  for  non-payment  of  the  premium.  New  Eng* 
land  Fire  and  Marine  Ins.  Co.  v.  Wetmoref  62  111.  242;  Herron  v. 
Peoria  Marine  and  Fire  Ins.  Co.,  28  111.  235;  s.  o.,  81  Am.  Dec.  272. 

This  view  will  also  dispose  of  the  contention  of  appellee  that  the 
parol  evidence  offered  and  excluded,  as  before  mentioned,  would 
have  the  effect  to  alter  or  vary  a  contract  in  writing,  and  was  there- 
fore inadmissible.  The  receipt,  with  evidence  of  contemporaneous 
acts  and  declarations,  should  go  to  the  jury  under  proper  instruc- 
tions as  to  the  weight  and  effect  to  be  jpiven  thereto. 

After  what  has  been  said  no  extended  discussion  of  the  mstruc 
tions  complained  of  will  be  required,  as  no  doubt  upon  another 
trial  they  will  be  made  to  conform  to  the  views  here  expressed. 

The  first  and  second  instructions  given  for  appellee  informed  the 
jury,  in  substance,  that  if  after  the  assured  was  engaged  as  a  brake- 
man  on  the  trains  of  a  railroad,  the  appellant  company,  with  notice 
of  that  fact  by  its  agents,  wrote  the  letter  of  May  first,  and  afterward 
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notified  assured  to  pay  the  premiums  on  his  policy  and  collected 
and  received  the  premium  thereafter  accruing,  and  gave  assured 
the  receipt  mentioned  with  knoiwledge  that  assured  was  so  engaged 
and  employed,  then  the  jury  would  be  justified  in  finding  that 
the  appellant  company,  by  its  acts,  had  waived  the  forfeiture 
provided  for  in  said  policy  in  case  of  such  employment,  thereby 
in  effect  instructing  the  jury  that  the  acts  and  declarations  enu- 
merated, us  a  matter  of  law,  estopped  the  company,  whether  the 
assured  hud  been  misled  to  his  injury  thereby  or  not,  or  whether  or 
not  he  had  been  induced,  by  the  acts  and  declarations  of  the  com- 
pany, to  pay  the  premium,  alter  his  position  in  respect  to  the  insur- 
ance, or  take  or  neglect  to  take  some  other  action  in  relation 
thereto  to -his  prejudice,  relying  upon  his  policy  as  valid  and  bind- 
ing while  he  was  so  employed.  These  instructions,  in  this  respect,, 
were  erroneous. 

For  the  errors  indicated,  the  judgment  of  the  Appellate  and 
Circuit  Courts  will  be  reversed,  and  the  cause  remanded  to  the 
Circuit  Court  of  Peoria  county  for  further  proceedings. 

Judgment  revermL 


Ihtbbnatiokal  Bank  v.  Jovxs. 

ai9ni.  4or.) 

Banks — paring  making  indMdual  deposit — bank  owning  parinenkip  iMi-^ 

Mt-Of. 

A  bank  may  not  set  off  an  indlvidnal  deposit  against  *  partneitohip  debt,  and 
the  partner  may  lawfallj  appropriate  snch  deposit  to  a  bona  fids  creditor  by 
check. 

ACTION  on  a  check.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Rosenthal  A  Pence,  for  appellant. 

J.  K.  Boyeson,  for  appellee. 

ScHOLFiELD,  J.  John  D.  Oakford  and  Frederick  H.  Thomas 
were  partners  under  the  firm  name  of  John  D.  Oakford  &  Co.,  in 
the  business  of  commission  merchants,  in  the  city  of  Chicago.  The 
partnership  was  dissolved  on  the  last  day  of  August,  A.  D.  1870. 
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It  had  inmle  deposits  with  the  International  Bank,  and  drawn 
drafts  upon  it  in  the  course  of  its  business,  and  at  the  time  of  the 
dissolution  the  firm  was  indebted  to  the  bank,  on  overdrafts,  some 
ti  1,000.  After  the  dissolution  of  the  partnership,  John  D.  Oakford 
Continued  to  do  business  under  the  old  firm  name  of  John  D.  Oak- 
ford  &  Go.,  and  on  the  Ist  daj  of  September,  A.  D.  1879,  he  drew 
a  check,  in  the  name  of  John  D.  Oakford  &  Co.,  upon  the  Inter- 
national Bank,  payable  to  Jos.  Jones  &  Sons,  for  the  sum  of  tl,- 
960.75,  and  delivered  it  to  the  payees,  in  payment  for  two  hundred 
and  fifty  barrels  of  pork  then  bought  by  him  of  them.  Payment 
of  the  check  was  refused  by  the  International  Bank,  and  this  suit 
wasjbrought  by  Joseph  Jones,  Benjamin  Jones  and  Edward  Jones, 
constituting  the  firm  named  as  payees  of  the  check,  against  the  In- 
ternational Bank  for  the  money  which  the  check  directed  to  be  paid. 
It  is  clearly  proved  that  on  the  day  the  check  was  drawn,  and  be- 
fore presentment  of  the  oheck,  John  D.  Oakford  deposited  with  the 
International  Bank,  to  the  credit  of  John  D.  Oakford  &  Co.,  more 
than  enough  money  to  pay  this  check,  and  enough  to  pay  all  checks 
drawn  by  him  on  the  bank  on  that  day,  and  this  is  not  contested, 
^ut  the  International  Bank  claimed  the  right  to  apply  the  deposit 
made  by  him  on  that  day,  in  payment  of  the  overdrafts  of  the  old 
firm  of  John  D.  Oakford  &  Co.  (composed  of  Oakford  &  Thomas), 
and  having  done  which,  there  were  no  funds  left  to  meet  this  draft. 
Upon  the  trial  the  plaintiffs  gave  evidence  to  the  jury  tending  to 
prove  that  the  cashier  and  president  of  the  Internationtd  Bank  were 
notified  of  the  dissolution  of  the  firm  of  Oakford  &  Thomas,  and 
that  John  D.  Oakford  would  thereafter  do  bmaness  as  a  new  firm, 
under  the  old  firm  name;  that  on  the  1st  day  of  September,  A.  D. 
1879,  they  were  expressly  notified,  before  this  check  was  drawn, 
that  John  D.  Oakford,  as  the  new  firm,  would  draw  checks  upon 
the  International  Bank  on  that  day,  and  that  to  meet  those  checks 
he  would  deposit  the  checks  which  he  should  receive  in  payment  on 
sales  made  by  him  on  that  day;  that  after  this  check  was.drawn,  and 
before  it  was  presented  for  payment,  they  were  expressly  notified  by 
Oakford  that  it  had  been  drawn,  and  that  he  had  made  a  deposit 
with  the  bank  to  meet  its  payment,  to  all  of  which  they  assented. 
On  behalf  of  the  International  Bank,  evidence  was  given  tending  to 
contradict  this  evidence,  and  to  show  that  the  officers  of  the  bank 
had  no  knowledge  that  the  firm  of  Oakford  &  Thomas  had  been 
dissolved,  and  that  the  deposits  on  the  1st  day  of  September,  A. 
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D.  1879y  were  made  by  John  D.  Oakford^  alone^as  John  D.  Oakford 
&  Co.,  and  also  evidence  tending  to  show  that  the  officers  of  the 
bank  had  reason  to  believe  that  the  transactions  between  Oakford 
4ind  the  bank  on  the  Ist  day  of  September,  A.  D.  1879,  were  bnt  a 
oontinuation  of  the  business  of  the  old  firm  of  Oakford  &  Thomas. 

The  general  rule  is,  that  a  bank  has  a  right  to  set  off,  as  against  a 
ieposit,  only  when  the  individual,  who  is  both  depositor  and  debtor, 
'stands  in  both  these  characters  alike,  in  precisely  the  same  relation, 
and  on  precisely  the  same  footing  toward  the  bank,  and  hence  an  indi* 
Yidnal  deposit  cannot  be  set  off  against  a  partnership  debt^  Coates 
T.  Prelim,  105  111.  470.     See  also  Morse  Bank.  (2(^ed.)  48. 

In  our  opinion  the  objections  urged  by  the  defendant  tc4  the' 
phraseology  of  the  court,  in  the  instruction  given  at  the  instance  of 
the  plaintiffs,  and  in  the  modification  of  the  defendant's  instruc- 
tions, present  an  irrelevant  question.  If  the  jury  believed  the  wit- 
nesses testifying  on  behalf  of  the  plaintiffs,  it  was  wholly  immaterial 
in  what  book  or  in  what  manner  the  entries  of  deposits  were  made,  ^ 
because  in  that  event  they  must  have  found  that  the  bank  knew  that 
the  transactions  were,  in  fact,  with  John  D.  Oakford  alone,  and  that 
the  deposits  were  by  him  alone  —  and  it  could  not  relieve  itself  of  thp 
effect  of  this  knowledge  by  a  subsequent  entry,  reciting  something 
different  in  a  pasa-boo]^.  If  an  the  other  hand,  the  jury,  believed 
the  witnesses  on  behau  of  the  bank,  and  that  it  had  no  notice  of 
tho  change  of  the  partnership,  and  that  John  D.  Oakford  made  the 
deposits  on  the  first  of  September  on  account  of  the  new  firm,  the 
entries  in  the  pass-book  were  unimportant —  they  could  add  nothing. 

It  is  enough  to  say,  in  respect  to  the  alleged  error  in  modifying 
defendant's  instruction  alleging  the  duty  of  John  D.  Oakford  since 
the  dissolution  of  the  firm,  to  pay  the  firm  debts  by  adding  that  it 
was  **  as  much"  his  duty  to  pay  them  ''  after  as  before  the  dissolu- 
tion," that  the  entire  instruction  related  to  an  irrelevant  matter,  and 
that  it  should  have  been  refused  on  that  ground.  Notwithstanding 
he  owed  the  duty  to  pay  the  firm  debts,  still  inasmuch  as  the  bank 
could  not  set  off  the  firm  debt  against  his  deposit:,  he  could  lawfully 
appropriate  his  deposit  to  a  bona  fide  creditor  by  drawing  a  check  in 
his  favor  on  the  bank  for  the  amount,  and  thereby  vest  him  with  full 
power  and  authority  to  sue  for  and  collect  the  same. 

We  cannot  think  that  any  inaccuracy  in  the  language  of  the  court 

in  the  instructions  materially  prejudiced  the  defendant. 

The  judgment  is  affirmed.  Judgment  affirmed. 

Vol.  LIX  — 102 
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(1»  IlL  474.) 

When  tlie  atatement  in  a  policy  of  iiiBanuioe,  thml  the  mnBwen,  rtatemant^ 
etc,  in  the  Application  "are  warnuited  by  the  assured  to  be  tme  in  all 
respects/'  is  followed  by  the  statement^  '*  that  if  this  policy  has  been  obtained 
by  or  throQgh  any  fraud,  misrepresentation  or  concealment,  said  policy  shaU 
be  absolutely  null  and  void,"  which  fraud,  etc,  relates  to  the  answers  to  the 
questions  in  the  application,  answers  not  material  to  the  risk  and  honestly 
but  mistakenly  made  in  the  belief  they  were  true,  will  not  effect  a  breach 
of  the  policy.    (See  note,  p.  816.) 

ACTION  on  a  life  insurance  policy.    The  opinion atates the  case. 
The  plaintifF  had  judgment  below. 

Smft  <6  Campbell,  for  appellant. 
Smiih  <6  Burgeit,  for  appellee. 

MrLKBY,  J.  The  ^pellee,  Caroline  >S.  Bogen>  reooTered  a 
judgment  in  the  Superior  Court  of  Cook  county,  against  the  Con- 
tinental Life  Insurance  Company,  for  15,522.50,  on  a  policy  of 
insurance  issued  by  the  company  to  the  plaintiff  upon  the  life  of 
her  husband,  Herbert  S.  Rogers.  The  policy  is  in  the  usual  form, 
and  bears  date  May  23, 1881.  On  the  defendant's  appeal,  the  judg- 
ment was  affirmed  by  the  Appellate  Court  for  the  first  district,  and 
the  company  thereupon  appealed  to  this  court. 

The  declaration  is  in  aamimpait,  and  contains  two  counts.  The 
first  is  a  special  count,  setting  out  the  policy  and  application  in 
hcBC  verba,  followed  by  the  usual  averments  in  such  cases.  The  second 
is  a  consolidated  common  count  for  money  had  and  received,  for 
interest,  and  for  money  due  on  an  account  stated.  The  plea  of  9ion 
assumpsit,  alone  was  filed  to  the  whole  declaration. 

The  plaintiff,  being  sworn  as  a  witness  in  her  own  behalf,  testified 
that  she  was  the  wife  of  Herbert  S.  Rogers  at  the  time  of  making 
the  policy ;  that  he  died  on  the  16th  of  December,  1883,  at  Min- 
neapolis ;  that  she  found  the  policy,  together  with  the  company's 
receipts  showing  payments  of  the  premium,  among  his  papers, 
which  were  produced  in  court  and  put  in  evidence.    The  application^ 
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being  in  the  poBseasion  of  the  defendant,  was  not  offered  in  evidence 
by  the  [»laiutiff,  or  indeed  by  either  party  ;  nor  had  the  defendant 
been  served  with  any  notice  to  produce  it  on  the  trial,  other  than 
that  which  may  be  implied  by  law  from  the  bringing  of  the  suit,  and 
setting  it  out  in  the  declaration.  The  policy  offered  in  evidence 
contained  the  following  provisions  : 

**  Provided  always,  and  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  this  policy,  and  the  same  is  granted  by  the  com- 
pany, and.  accepted  by  the  assnred,  upon  the  following  express 
conditions  and  agreements:    *    *    * 

'*  Seond.  That  the  answers,  statements  and  declarations  con- 
tained in  or  indorsed  upon  the  application  for  this  insurance  — 
which  application  is  hereby  referred  to  and  made  part  and  parcel 
of  this  contract,  as  if  fully  recited  herein,  and  upon  the  faith  of 
which  this  agreement  is  made  —  are  warranted  by  the  assured  to  b^ 
true  in  all  respects,  and  that  if  this  policy  has  been  obtained  by  or 
through  any  fraud,  misrepresentation  or  concealment,  said  policy 
shall  be  absolutely  null  and  void. 

'*  Seventh.  That  no  claim  shall  exist  under  this  policy  unless  due 
notice  and  satisfactory  proof  of  death  shall  be  presented,  in  writing 
to  the  oflScers  of  said  company,  at  the  home  office,  in  Hartford^ 
Connecticut,  within  two  years  after  the  death  of  the  person  whoB0 
life  is  hereby  insured.'' 

In  addition  to  this,  the  application,  which  is  signed  by  the  com- 
pany as  well  as  the  assured,  contains  the  following  provisione 
**  And  it  is  hereby  covenanted  and  agreed,  that  the  statements  and 
representations  contained  in  this  application  and  declaration  shall 
be  the  basis  of  and  form  part  of  the  contract  or  policy  of  insurance 
between  said  party  or  parties  signing  this  application,  and  the  said 
Continental  Life  Insurance  Company,  which  statements  and  repre- 
sentations are  hereby  warranted  to  be  true;  and  any  policy  which 
may  be  issued  upon  this  application  by  the  Continental  Life  Insur- 
ance Company,  and  accepted  by  the  applicant,  shall  be  so  issued 
and  accepted  upon  the  express  condition  that  if  any  of  the  state- 
ments or  representations  in  this  application  are  in  any  respect 
untrue,  or  if  any  violation  of  any  covenant,  condition  or  restrictiqa 
of  the  said  policy  shall  occur  on  the  part  of  the  party  or  parties 
signing  this  application,  then  the  said  policy  shall  be  null  and  void« 
and  all  money  which  shall  have  been  paid  on  account  of  said  pojiay 
shall  be  forfeited  to  the  sajd  company." 
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warranty  by  the  aasnred  in  nntruly  answering  certain  questions  in 
the  application,  the  pokey,  among  other  statements,  contained 
the  following :  *^  Fraud  or  intentional  misrepresentation  violates 
the  policy,  and  the  statements  and  declarations  made  in  the 
written  application  for  this  policy  and  on  the  faith  of  which  it 
was  issued  are  warrantiea  in  all  respects  trne,  and  do  not  sup- 
press or  omit  any  fact  relative  to  the  insured,  affecting  the  inter- 
est of  the  company,  or  which  whether  material  or  not,  would  tend 
to  influence  the  company  in  taking  the  risk."  In  the  concluding 
part  of  the  application  occurs  the  following  :  **  I,  the  undersigned 
applicant,  *  *  *  do  hereby  declare  that  the  preceding  answers 
to  the  annexed  questions  and  written  statements,  in  the  preceding 
statement,  declaration  or  warranty,  together  with  the  statements 
made  to  the  examining  physician,  are  warranties,  correct  and  true, 
^  *  *  and  ^hall  be  the  basis  and  form  part  of  the  contract  or 
policy  between  the  undersigned  applicant  and  the  said  company, 
and  if  not  in  all  respects  true  and  correct,  the  policy  shall  be  void." 
It  is  also  further  said  in  the  policy,  that  the  same  is  issued  and  ac- 
cepted "  in  entire,  unconditional  honesty  and  good  faith,  and  with 
the  just  intent  of  scrupulously  fulfilling  all  the  conditions  and  en- 
gagements of  the  contract  with  absolute  certainty,"  etc.  Under 
this  state  of  facts,  one  of  the  questions  made  in  the  case  was, 
whether  the  statements  in  the  application  were  warranties  or 
merely  representations,  and  it  was  held  they  were  the  latter.  The 
conclusion  reached  seems  to  have  been  placed  mainly  on  two 
grounds,  namely:  First,  because  the  good  faith  and  honest  inten- 
tions of  the  contracting  parties  are  so  studiously  and  conspicuously 
kept  in  the  foreground  of  the  transaction;  second,  it  was  thought 
that  because  of  the  frivolous  character  of  many  of  the  questions 
and  answers,  and  the  difficulty,  if  not  impossibility,  of  proving 
many  of  them  after  the  death  of  the  assured,  it  could  not  have  been 
intended  to  give  them  the  force  and  effect  of  absolute  warranties. 
As  to  the  first  ground  of  the  decision,  it  was  certainly  a  work  of 
supererogation,  so  far  as  the  assured  was  concerned,  to  make  any 
reference  whatever  to  his  good  intentions,  honest  purposes,  etc.,  if 
as  was  claimed,  his  answers  and  statements  were  all  warranties, 
binding  him  absolutely,  without  regard  to  whether  they  were  made 
honestly  or  dishonestly. 

Both  of  the  elements  forming  the  basis  of  the  decision  in  that 
case  are  clearly  present  in  this.     Thus  the  statement  in  the  policy 
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ithat  tha  answers,  statements,  etc.,  in  the  application/  etc.,  are 
warranted  by  the  assured  to  be  true  in  all  respects,  is  followed  by 
the  additional  statement,  '^  that  if  this  policy  has  been  obtained  by 
or  through  any  fraud,  misrepresentation  or  concealment,  said  pol- 
icy shall  be  absolutely  null  and  void."  It  is  clear  the  fraud,  con- 
C€»Alment  and  misrepresentation  here  contemplated  can  have  no  ap- 
plication to  any  thing  other  than  the  answers  to  the  questions  in  the 
application.  If  true  and  fall  answers,  there  could  be  neither  fraud, 
concealment  nor  misrepresentation,  and  if  not  full  and  true,  upon 
the  hypothesis  that  they  were  warranties,  the  assured  would  incur 
a  forfeiture  of  the  policy,  whether  there  was  any  intentional  mis- 
representation or  suppression  of  the  truth  or  not.  If  the  answers 
however  are  simply  representations,  as  contradistinguished  from 
warranties,  in  the  technical  sense  of  those  terms,  then  such  of  the 
answers,  not  material  to  the  risk,  as  were  honestly  made,  in  the 
belief  they  were  true,  would  not  be  binding  upon  the  assured,  or 
present  any  obstacle  to  a  recovery.  It  is  clear  therefore  the  only 
way  in  which  to  give  that  provision  of  the  policy  relating  to  fraud, 
concealment  and  misrepresentation,  any  effect  at  all,  is  by  treating 
the  answers  in  the  policy  as  mere  representations,  and  not  warran- 
ties. If  so  treated,  any  defense  founded  upon  an  alleged  misrepre- 
sentation or  fraudulent  concealment,  it  is  clear,  would  have  to  be 
set  up  and  proTcd  by  the  company.  And  is  this  not  more  in  con- 
sonance with  the  presumed  intentions  of  the  parties  than  the  oppo- 
site view? 

Turning  our  eyes  to  the  policy,  we  find  the  assured  is  exhaust- 
ively examined  with  respect  to  his  afflictions,  through  life,  in  the 
way  of  diseases.  Each  disease  is*  specifically  pointed  out,  and 
called  to  his  attention  in  a  separate  interrogatory.  Question  follows 
question,  until  the  number  of  diseases  brought  in  review  amount 
altogether  to  twenty-four,  which  is  followed  by  just  that  number 
of  categorical  answers.  Some  of  the  diseases  m  this  imposing  list 
are  of  such  a  character  that  most  persons  afflicted  with  them  would 
-naturally  shrink  from  giving  publicity  to  the  fact,  and  conse- 
quently no  proof  could  be  made  after  their  death,  one  way  or  the 
other.  Again  he  is  asked  the  condition  of  his  father's  mother's 
health  previous  to  her  death,  and  he  answers  he  does  not  know. 
Now,  suppose  this  answer  is  to  be  regarded  as  a  warranty,  and  that 
the  plaintiff  is  bound  to  prove,  as  is  claimed,  the  truth  of  it,  as  a 
<H>ndition  precedent  to  a  recovery,  is  it  not  clear  no  recovery  could 
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be  had  at  all  ? — for  from  the  very  nature  of  the  answer  no  proof 
coald  be  made  about  it  after  his  deiith.  MoreoTer,  this  fact  was 
JQst  as  well  known  to  the  parties  at  the  time  as  it  was  after  the 
death  of  the  assured.  The  question  then  arises,  ought  a  construc- 
tion to  \)e  accepted  as  the  true  one,  which  will  lead  to  such  conse- 
quences, when  another  reasonable  construction  can  be  adopted 
which  will  not  lead  to  such  results,  and  will  moreover,  give  effect 
to  all  the  provisions  of  the  policy,  which  the  opposite  construction 
clearly  would  not?     We  think  not. 

But  leaving  this  all  out  of  the  question,  whatever  may  be  the 
holding  of  other  courts  on  the  subject,  the  rule  seems  to  be  well 
settled  in  this  State  that  it  is  not  necessary  for  the  plaintiff,  in  an 
action  on  the  policy,  to  either  allege  or  prove  such  matters  as- 
appears  in  the  application  only.  To  be  availed  of  as  a  defense, 
without  regard  to  whether  they  are  warranties  or  representations 
merely,  their  falsity  or  broach  by  the  assured  must  be  set  up  and 
proved  by  the  defendant  as  matter  of  defense. 

[Omitting  the  further  consideration  of  this  point  and  other 
points.]  Judgment  affirmed. 

NoTB  BT  THB  REPORTER. —  In  Alabama  GM  IAf€  Ina.  Co,  v.  Jchneon^ 
Supreme  Court  of  Alabama,  May  4,  1887,  an  application  for  life  insurance 
containing  inconsistent  expressions,  one  part  tending  to  show  an  intention  to 
make  the  answers  warranties,  and  another  treating  them  as  representations, 
the  court  holds  (1)  that  the  answers  are  not  absolute  warranties,  but  in  th» 
nature  of  representations,  or  if  warranties,  only  of  an  honest  belief  of  their 
truth ;  (2)  that  any  untrue  statement  or  suppression  of  fact  material  to  the  risk 
will  vitiate  the  policy,  and  thus  bar  a  recovery,  whether  intentional  or  within 
the  knowledge  of  the  party  or  not;  (8)  that  such  statement  of  a  material  fact, 
though  untrue,  will  not  avoid  the  pblicy  unless  the  party  knew  it  was  false, 
or  was  negligently  ignorant  of  it;  and  (4)  that  the  inquiries  as  to  the  symptoms 
of  disease  were  not  intended  to  be  absolutely  material,  unless  they  had  existed 
in  such  appreciable  form  as  would  affect  soundness  of  health,  or  have  a  ten- 
dency to  shorten  life.     The  court  said: 

"The  question  of  most  importance  which  is  ndsed  by  the  rulings  of  the 
court  in  this  case  is  whether  the  answers  made  by  the  assured  to  the  questions 
contained  in  the  application  for  insurance  are  to  be  construed  as  absolute  war- 
ranties, or  in  the  nature  of  mere  representations.  The  distinction  between  a 
warranty  and  a  representation  in  insurance  is  frequently  a  question  of  diffi- 
culty, especially  in  the  light  of  more  recent  decisions,  which  recognixe  the 
subject  as  one  of  growing  importance  in  its  relations,  particularly  to  life  insur- 
anoe.  As  a  general  rule,  it  has  been  laid  down  that  a  warranty  must  be  a  part 
and  parcel  of  the  contract  of  insurance,  so  as  to  appear,  as  it  were,  upon  the 
face  of  the  policy  itaelf,  and  is  In  a  nature  of  a  condition  precedent.     It  may  be 
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affirmative  of  some  fact  or  only  promissorj.  It  most  be  strictly  complied  with 
or  literally  fulfilled,  before  the  assured  is  entitled  to  recover  on  the  policy.  Il 
need  not  be  material  to  the  risk,  for  whether  material  or  not  its  falsity  or  untruth 
will  bar  the  assured  of  any  recovery  on  the  contract,  because  the  warranty 
itself  is  an  implied  stipulation  that  the  thing  warranted  is  material.  It  further 
differs  from  a  representation  in  creating  on  the  part  of  the  assured  an  absolute 
liability,  whether  made  in  good  faith  or  not.  A  representation  is  not,  strictly 
speaking,  a  part  of  the  contract  of  insurance,  or  of  the  essence  of  it,  but  rather 
something  collateral  or  preliminary,  and  in  the  nature  of  an  inducement  to  it. 
A  false  representation,  unlike  a  false  warranty,  will  not  operate  to  vitiate  the 
contract  or  avoid  the  policy,  unless  it  relates  to  a  fact  actually  material,  or 
clearly  intended  to  be  made  material  by  the  agreement  of  the  parties.  It  is 
sufficient  if  representations  be  substantially  true.  They  need  not  be  strictly 
or  literally  so.  A  misrepresentation  renders  the  policy  void  on  the  ground  of 
fraud,  while  a  non-compliance  with  a  warranty  operates  as  an  express  breach 
of  the  contract.  The  mere  fact  that  a  statement  is  referred  to  or  even  inserted 
in  the  policy  itself,  so  as  to  appear  on  its  face,  is  not  alone  now  considered  as 
conclusive  of  its  nature  as  a  warranty,  although  it  was  formerly  considered 
otherwise.  Whether  such  statement  shall  be  construed  as  a  warranty  or  a 
representation  depends  rather  upon  the  form  of  expression  usdd,  the  apparent 
purpose  of  the  insertion,  and  its  connection  or  relation  to  other  parts  of  the 
application  and  policy,  construed  together  as  a  whole,  where  legally  these 
papers  constitute  one  entire  contract,  as  they  most  frequently  do.  Bliss  Ins., 
g§  48  rt  mq.;  Price  v.  Phauix  Mui.  Ins.  Co.,  17  Minn.  497;  s.  c,  10  Am.  Rep. 
166,  172. 

"In  construing  contracts  of  insurance,  there  are  some  settled  rules  of  con- 
struction bearing  on  this  subject,  which  we  may  briefly  formulate  as  follows: 
(1)  The  courts,  being  strongly  inclined  against  forfeitures,  will  construe  all 
the  conditions  of  the  contract,  and  the  obligations  imposed,  liberally  In  favor 
of  the  assured  and  strictly  against  the  insurer.  (2)  It  requires  the  clearest  and 
most  unequivocal  language  to  create  a  warranty,  and  every  statement  or 
engagement  of  the  assured  will  be  construed  to  be  a  representation,  and  not  a 
warranty,  if  it  be  at  all  doubtful  in  meaning,  or  the  contract  contains  contra* 
dietory  provisions  relating  to  the  subject,  or  be  otherwise  reasonably  suscep- 
tible of  such  construction.  The  court,  in  other  words,  will  lean  against  the 
construction  of  the  contract  which  will  impose  upon  the  assured  the  burdens 
of  a  warranty,  and  will  neither  create  nor  extend  a  warranty  by  construction. 
(8)  Even  though  a  warranty  in  name  or  form  be  created  by  the  terms  of  the 
contract,  its  effect  may  be  modified  by  other  parts  of  the  policy,  or  of  the  appli- 
cation, including  thQi|Uf^)iQ|[^f$  and  answers,  so  that  the  answers  of  the  assured 
so  often  merely  categ^rici^Uiiil^vll  he  construed  not  to  be  a  warranty  of  imma- 
terial facts  stated  in  such  answers,  but  rather  a  warranty  of  the  assured's 
honest  belief  in  their  truth;  or  in  other  words,  that  they  were  stated  in  good 
faith.  The  strong  inclination  of  the  courts  is  thus  to  make  these  statements 
or  answers  binding  only  so  far  as  they  are  material  to  the  risk,  where  this  can 
be  done  without  doing  violence  to  the  clear  intention  of  the  parties  expressed 
in  unequivocal  and  unqualified  language  to  the  contrary.     In  support  of  these 
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deductions  we  need  not  do  more  than  refer  to  the  following  aathorities- 
Movior  V.  American  lAft  Iru.  Co.,  Ill  U.  S.  885;  Naiional  Bank  v.  Inturance 
O?.,  05  U.  S.  678;  Price  v.  Phcsnix  Mut.  lAfe  /lu.  Oo,,  17  Minn.  497;  8. 
C,  10  Am.  Rep.  166;  Southern  Life  Ins,  Co.  v.  Booker^  9  Heiak.  606;  a.  c.  94 
Am.  Rep.  844:  FHteh  v.  American,  etc.,  Ine.  Co,,  59  N.  Y.  667;  a.  c.  17  Am. 
Rep.  872;  Bliss  Ins.,  §  84;  CampbeU  v.  New  England  Mut,  Ufe  Ins.  Co  .  96 
Maaa.  881;  Fofder  t.  jStna  Fire  Ins.  Co,,  16  Am.  Dec.,  note,  468-466;  Pied- 
mont, ete..  Lie.  Co.  r.  Young,  68  Ala.  476;  Para.  Cont.  *465«<  eeq.;  OiendaU 
Woolen  Co.  v.  Protection  Ine.  Co.,  64  Am.  Dec.  809, 890:  WiUdneon  v.  OonnecH- 
eut  Mut.  Ufe  Ine.  Co.,  80  Iowa,  119;  B.  c,  6  Am.  Rep.  667;  1  Phil.  Ina., 
§  628;  Ang.  Ins..  ^  147.  147a. 

**  Many  early  adjudications  may  be  foond,  and  not  a  few  recent  ones  also,  in 
which  contracts  of  insarance  and  especially  of  life  Insarance,  have  been  con- 
atmed  in  such  a  manner  as  to  operate  with  great  harshness  and  in  justice  to 
policy-holders,  who  acting  with  all  proper  prudence,  as  remarked  by  Lord  St. 
Lbonabdb  in  the  case  of  Andereon  v.  Fitegerald,  4H.  L.  Ou.  487;  24Eng.  Law 
ft  Eq.  1,  had  been  '  led  to  suppoee  that  they  had  made  a  proyiaion  for  their 
families  by  an  insurance  on  their  lives,  when  in  point  of  fact  the  policy  was 
not  worth  the  paper  on  which  it  is  written.'  The  rapid  growth  of  the  buainess 
of  life  insurance  in  the  past  quarter  of  a  centnry,  with  the  tendency  of  insur- 
ers to  exact  increasingly  rigid  and  technical  conditions,  and  the  evils  resulting 
from  an  abuse  of  the  whole  system,  justify,  if  they  do  not  neoesaitate  a 
departure  from  the  rigidity  of  our  earlier  juriaprudence  on  thia  aubjeet  of 
warranties.  And  such,  as  we  have  said,  is  the  tendency  of  the  more  modern 
aathorities. 

*'  There  are  it  is  true  in  this  case,  some  exprossiona  in  both  the  policy  and 
the  application  (which,  taken  together,  constitate  the  contract  of  insurance) 
that  indicate  an  intention  to  make  all  statementa  by  the  asaared  absolute  war- 
ranties. The  application,  consisting  of  a  '  proposal '  and  a  '  declaration.'  is 
declared  to  '  form  the  ImsIs  of  the  contract '  of  inaurance,  and  the  policy  is 
asserted  to  have  been  issued  '  on  the  faith '  of  the  application.  It  la  farther 
provided  that  if  the  declaration  or  any  part  of  it,  made  by  the  asaared  ahall 
be  found  'in  any  respect  untrue,'  or  'any  untrue  or  fraudulent  answers,*  are 
made  to  the  questions  propounded,  or  facts  suppressed,  the'  policy  shall  be 
vitiated,  and  all  paymenta  of  premiums  made  thereon  shall  be  forfeited.  So  if 
there  were  nothing  in  the  contract  to  rebut  the  implication,  it  might  be  held 
that  the  parties  had  made  each  answer  of  the  assured  material  to  the  riak  by 
the  mere  fact  of  propounding  the  questions  to  which  such  answers  were  made, 
and  that  this  precluded  all  inquiry  into  the  question  of  materiality.  IMu  v. 
Phanix  Mut.  lAfe  Ine.  Co.,  17  Minn.  497;  B.  c,  10  Am.  Rep.  166. 

"On  the  contrary,  the  policy  purports  to  be  issued  'in  consideration  of  the 
representations '  made  in  the  application,  and  of  the  annual  premiuma.  The 
answers  are  nowhere  expressly  declared  to  be  warranties;  nor  is  the  applica- 
tion, in  so  many  words,  made  part  of  the  contract  so  as  to  clearly  import  the 
anawers  into  the  terms  and  conditions  of  the  policy.  Among  numerous  other 
questions  the  assured  was  asked  whether  he  had  been  affected  since  childhood 
with  any  one  of  nn  onnmorntt^d  list  of  complaints  or  diseases,  including  '  fitj« 
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or  convalsions,*  and  whether  he  had  'ever  been  seriously  ill/  or  had  been 
affected  with  *  any  serious  disease.'  To  each  of  these  questions  he  answered 
*  No.'  The  concluding  question  is  as  follows:  '  (82)  Is  the  party  aware  that  any 
untrue  or  fraudulent  answers  to  the  aboye  queries,  or  any  suppression  of  the 
facts  in  regard  to  the  party's  health,  will  vitiate  the  policy,  and  forfeit  all 
payments  made  thereon  ? '  To  this  was  given  the  answer  '  Yee.'  It  is  signifi- 
cant, as  observed  in  a  recent  case  before  the  New  York  Court  of  Appeals,  that 
the  assured  '  is  not  asked  whether  he  is  aware  that  any  unintentional  mistake 
in  answering  any  of  the  host  of  questions  thrust  at  him,  whether  material  to 
the  risk  or  not,  will  be  a  breach  of  warranty,  and  vitiate  his  policy.'  FUeh  v. 
American,  etc,,  Ins.  Co.,  59  N.  Y.  557;  s.  c,  17  Am.  Kep.  872.  Then  follows 
a  declaration  that  'the  assured  is  now  in  good  health,  and  does  ordinarily 
enjoy  good  health,'  and  that  in  the  proposal  of  insurance  he  '  had  not  withheld 
any  material  circumstance  or  information  touching  the  past  or  present  state 
of  health  or  habits  of  life '  of  the  assured,  with  which  the  company  '  should 
be  nuuie  acquainted.' 

*'  One  part  of  the  contract  thus  tends  to  show  an  intention  to  constitute  the 
answers  warranties,  while  the  other  describes  and  treats  them  as  representa- 
tions. There  is  thus  left  ample  room  for  construction.  What  is  to  be  under- 
stood by  *  untrue '  answers,  or  '  any  suppression  of  facts  ? '  Can  they  have 
reference  to  any  disease  with  which  the  assured  was  alleged  to  have  been 
afflicted,  of  which  he  knew  nothing,  and  could  not  possibly  have  informed 
himself  by  the  exercise  of  proper  diligence  ?  Are  they  intended  as  abeolute 
warranties  of  the  fact  that  he  had  never,  since  childhood,  or  during  life,  been 
afflicted  with  diseases  of  which  neither  he  nor  the  most  skillful  physician 
could  have  had  any  knowledge  whatever  ?  The  case  of  MmUar  v.  Ameriean 
Hfe  Ins.  Co.t  111  U.-  S.  885,  is  a  direct  and  strong  authority  for  the  position 
that  the. word  '  untrue'  in  the  above  connection,  in  its  broader  sense,  means 
knowingly  or  designedly  untrue,  or  else  recklessly  so;  that  it  is  the  opposite 
of  sincere,  honest,  not  fraudulent.  As  said  in  that  case,  it  is  reasonably  clear 
that  *  what  the  company  required  of  the  applicant  as  a  condition  precedent  to 
any  binding  contract  was  that  he  would  observe  the  utmost  good  faith  toward 
it,  and  make  full,  direct  and  honest  answers  to  all  questions,  without  evadon 
of  fraud,  and  without  suppression,  misrepresentation  or  concealment  of  facts 
with  which  the  company  ought  to  be  made  acquainted,  and  that  by  doing  so. 
and  only  by  doing  so.  would  he  be  deemed  to  have  made  fair  and  true  answi^rs.' 

"The  case  of  Southern  Ufe  Ins.  Co.  v.  Booker,  9  Heisk.  606;  a.  c,  24  Am. 
Rep.  844,  sustains  the  same  view.  There  the  policy  as  here  was  conditioned  to  be 
avoided  by  '  any  untrue  or  fraudulent  answer '  to  the  questions  in  the  applica- 
tion. The  answers  were  not  strictly  true  as  to  the  birthplace,  lesidence  and 
occupation  of  the  assured.  It  was  held  that  none  of  these  being  material  to 
the  risk,  they  would  be  construed  as  representations,  although  expressly 
declared  to  be  *  the  basis  of  the  contract'  of  insurance.  The  court  said:  '  It 
would  seem  to  be  gross  injustice  to  allow  this  [meaning  the  avoidance  of  the 
policy  and  the  forfeiture  of  all  payments  made  under  it]  in  a  case  where  the 
insured  has  acted  in  the  utmost  good  faith,  and  honestly  disclosed  every  fact 
material  to  be  known,  because  merely  by   inadvertence  or   oversight,  an 
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error  of  fact  has  been  inserted  in  Lis  application  —  an  error  that  is  dearly 
immaterial,  and  that  coald  not  by  possibility  have  affected  the  eontract. 
It  is  true  the  parties  have  a  right/  the  coart  adds,  '  to  make  their  own  contract, 
and  by  its  terms  we  most  be  governed;  but  before  a  coart  could  hold  a  policy 
void,  and  all  premiums  paid  thereon  forfeited*  because  statements  of  this  char 
acter  in  the  application  turned  out  to  be  untrue,  they  should  be  fully  fiatiafied 
that  such  terms  were  fully  and  distinctly  agreed  to  by  the  partita  ' 

"These  views,  in  our  judgment,  announce  the  sounder  and  more  Just  doc 
trine,  and  they  meet  with  our  approval,  being  supported  by  reason  as  well  as 
by  the  more  recent  decisions  in  this  country  on  the  subject  of  life  insurance, 
d  Add.  Cont.  (Morgan's  ed.).  g  1^28;  Price  v.  Phanix  Iru.  Co.,  17  Minn.  497; 
6.  c,  10  Am.  Rep.  166,  174;  FUch  v.  American,  etc.,  Ine.  Co.,  59  N.  Y.  557;  s. 
c,  17  Am.  Rep.  872. 

**  So  the  declaration  embodied  in  the  application  would  seem  to  indicate 
that  it  is  the  inadvertent  suppression  or  statement  only  of  material  Mrcum- 
Stances  or  information  with  which  the  company  should  in  good  faith  be  made 
acquainted  that  will  vitiate  the  policy  and  cause  a  forfeiture.  It  cannot  be 
supposed  that  one,  who  for  the  purpose  of  procuring  insurance,  alleges  him- 
self to  be  in  good  health,  shall  be  understood  as  warranting  himself  to  be  in 
perfect  and  al>8olute  health;  for  this  is  seldom,  if  ever,  the  fortune  of  any 
human  being;  and  '  we  are  all  bom.'  as  said  by  Lord  Mansfoeld  in  WiUie  v* 
Poole,  Park  Ins.  555,  '  with  the  seeds  of  mortality  in  us.'  These  inquiries 
as  to  symptoms  of  diseases,  as  made  by  Mr.  Parsons,  therefore  moat  mean 
whether  they  '  have  ever  appeared  in  such  a  way,  or  under  such  circumstances, 
as  to  indicate  a  disease  which  would  have  a  tendency  to  shorten  life; '  and  he 
adds:  *  It  is  with  this  meaning  the  question  is  left  to  the  jury.*  2  Pars  Cont. 
*468.  *471;  8  Add.  Cont.  (Morgan's  ed),  %  1228.  It  has  accordingly  been  held 
in  an  English  case,  cited  and  approved  by  Mr.  Parsons  and  Mr.  Addison,  that 
even  a  warranty  that  the  party  whose  life  is  insured  '  has  not  been  afflicted 
with,  nor  is  subject  to  vertigo,  fits,  etc,  would  not  be  falsified  by  having  had 
one  fit.  To  forfeit  the  policy  on  this  ground  he  must  have  been  habitually  or 
constitutionally  afflicted  with  fits.  '  Even  then,'  adds  Mr.  Parsons,  '  we  appre- 
hend the  materiality  of  the  fact  would  be  taken  into  consideration;  that  is.  for 
example,  the  policy  would  not  be  defeated  by  proof  that  the  life  insured  long 
years  before,  and  when  a  teething  child  had  a  fit.'  2  Pars.  Cont.  *471,  *472; 
Jneuranee  Co.  v.  Wilkineon,  13  Wall.  222. 

"There  is  nothing  decided  huAUAama  Gold  lAfe  Ina.  Co.  v.  Oamer,  77  Ala. 
210.  or  in  Alabama  Gold  L^fe  Ins.  Co.  v.  Thomas,  74  Ala.  578,  which  conflictB 
with  the  foregoing  views.  The  cases  of  JeJfHes  v.  L{fe  Ins.  Co.,  22  Wall.  47, 
and  jStna  lAfe  Ins.  Co.  v.  France  Ins.  Co.,  91  U.  S.  510,  are  distinguished,  if 
not  modified  in  the  laUer  case  of  Mouiar  v.  American  Life  Ins.  C^.,  Ill  U.  S.  841. 

"Our  conclusion  is  that  the  following  is  a  just  and  fair  construction  of  the 
contract  of  insurance  under  consideration:  (1)  That  the  answers  of  the  assured 
were  not  absolute  warranties,  but  in  the  nature  of  representations;  or  if  war- 
ranties, they  are  so  modified  by  other  parts  of  the  contract  as  to  be  warranties 
only  of  an  honest  belief  of  their  truth.  (2)  That  any  untrue  statement  or  sup. 
pression  of  fact  material  to  the  risk  mured  will  vitiate  the  policy,  and  thus 
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bar  a  recovery,  whether  unintentional  op  within  the  knowledge  of  the  assured 
or  not.  (8)  If  immaterial,  such  statement  to  avoid  the  policy  must  have  been 
nntrne  within  the  knowledge  of  the  assured;  that  Is,  he  must  either  have 
known  it,  or  have  been  negligently  ignorant  of  it.  (4)  The  terms  of  the  con- 
tract rebut  the  implication  that  all  symptoms  of  diseases  inquired  about  were 
intended  to  be  made  absolutely  material,  unless  they  had  once  existed  in  suck 
appreciable  form  as  would  affect  soundness  of  health,  or  have  a  tendency  to 
shorten  life,  and  thus  ailect  the  risk." 

Of  Phrnnix  Mut.  Lif$  Ins.  Co.  v.  Baddin,  Biass.  Sup.  Judicial  Court,  Jan. 
81, 1887,  the  following  is  an  abstract:  An  application  for  life  insurance  con- 
tained the  following  questions:  "(38)  Has  any  application  been  made  to  this 
or  any  other  company  for  assurance  on  the  life  of  the  party  ?  If  so,  with  what 
result  ?  What  amounts  are  now  assured  on  the  life  of  the  party,  and  in  what 
companies  ?  If  already  Insnred  in  this  company,  state  the  number  of  policy." 
The  answer  was:  "  $10, 000  Equitable  Life  Assurance  Society."  ffM,  that 
the  answer  only  purported  to  be  an  answer  to  the  third  of  the  four  questions, 
and  as  that  was  answered  truly  and  the  company  chose  to  issue  a  policy  with' 
out  requiring  the  others  to  be  answered,  it  was  no  defense,  in  an  action  on  the 
policy,  that  the  insured  had  made  other  applications  for  insurance,  which  had 
been  refused,  even  though  the  omission  to  state  this  was  intentional .  (1)  An- 
swers to  questions  propounded  by  the  insurers  in  an  application  for  insurance, 
unless  they  are  clearly  shown  by  the  form  of  the  contract  to  have  been  in- 
tended by  both  parties  to  be  warranties,  to  be  strictly  and  literally  complied 
with,  are  to  be  construed  as  representations,  as  to  which  substantial  truth  in 
every  thing  material  to  the  risk  Is  all  that  is  required  of  the  applicant.  Jfotthr 
V.  American  Ins.  Co.,  Ill  U.  S.  885;  Campbell  y.  New  England  In$.  Co.,  08 
Blass.  881;  Thornton  v.  Weems,  9  App.  Cas.  671.  The  misrepresentation  or 
concealment  by  the  assured  of  any  material  fact  entitles  the  insurers  to  avoid  the 
policy.  But  the  parties  may  by  their  contract  make  material  a  fact  that  would 
otherwise  be  immaterial,  or  make  immaterial  a  fact  that  would  otherwise  be 
material.  Whether  there  is  other  insurance  on  the  same  subject,  and  whether 
such  insurance  has  been  applied  for  and  refused,  are  material  facto,  at  least 
when  statementa  regarding  them  are  required  by  the  insurers  as  part  of  the 
basis  of  the  contract.  Carpenter  v.  Providence  Wtuhington  Ins.  Co. ,  16  Pet. 
41W;  Jeffries  v.  Life  Ins.  Co.,  32  Wall.  47;  Anderson  v.  FlUgerald,  4  H.  L. 
Cas.  484:  Maedonald  v.  Lato  Union  Ins.  Co.,  L.  R.,  9  Q.  B.  828;  Edington  v. 
.aUna  lAife  Ins.  Co.,  77  N.  Y.  664;  100  N.  Y.  686.  Where  an  answer  of 
the  applicant  to  a  direct  question  of  the  insurers  purporto  to  be  a  complete 
answer  to  the  question,  any  substantial  misstatement  or  omission  in  the  answer 
avoids  a  policy  issued  on  the  faith  of  the  application.  Caunove  v.  British 
Editable  Assurance  Co.,  29  L.  J.  (C.  P.)  N.  S.  160,  aflftrming  same  case.  6  C.  B. 
(N.  S.)  487.  But  where  upon  the  face  of  the  application  a  question  apiiears  to 
be  not  answered  at  all,  or  to  be  imperfectly  answered,  and  the  insurers  issue  a 
policy  without  further  inquiry,  they  waive  the  want  or  imperfection  in  the 
answer  and  render  the  omission  to  answer  more  fully  immaterial.  Connecticut 
Ins,  Co.  V.  Lucks,  108  IT.  S.  498;  HaU  v.  People's  Jns.  Co.,  6  Gray,  185;  LorU- 
ttml  Ins.  Co.  V.  McOuUoch,  21  Ohio  St.  176;  s.  c,  8  Am.  Rep.  52 ;  American 
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/nf.  Co.  ▼.  Mahone,  66  Mii«.  180;  Carbon  v.  Jeney  CUy  Im.  Co.,  4B  N.  J.  Law. 
800;  44  N.  J.  Law,  210;  a.  c..  80  Am.  Rep.  684;  Lebanon  Ina.  Co.  v.  Kepler,  106 
Penn.  St.  28.  The  distinction  between  an  answer  apparently  complete  bat  in 
fact  incomplete,  and  tbeiefore  antrae,and  an  answer  manifestly  incomplete,  and 
as  such  accepted  by  the  insurers,  may  be  illustrated  by  two  cases  of  fire  insur- 
ance which  are  governed  by  the  same  rules  in  tliis  respect  as  cases  of  life  insur- 
ance. If  one  applying  for  insurance  upon  a  building  against  fire  is  asked 
whether  the  property  is  incumbered  and  for  what  amount,  and  in  his  answer 
discloses  one  mortgage,  when  in  fact  there  are  two,  the  policy  Issued  thereon 
is  avoided.  Towne  y.  FUehburg  Ins.  Co.,  7  Allen,  61.  But  if  to  the  same 
question  he  merely  answers  that  the  property  is  incumbered  without  stating 
the  amount  of  incumbrances,  the  issue  of  the  policy  without  further  in 
quiry  is  a  waiver  of  the  omission  to  state  the  amount.  NiehoiU  v.  FayeUe 
In$.  Co.t  1  Allen,  68.  In  the  contract  before  us  the  answera  in  the  applications 
are  nowhere  called  warranties  or  made  part  of  the  contract.  In  the  policy 
those  answers  and  the  concluding  paragraph  of  the  application  are  referred  to 
only  as  ' '  the  declarations  or  statements  upon  the  faith  of  which  this  policy  is 
issued; "  and  in  the  concluding  paragraph  of  the  application  the  answers  are 
declared  to  be  *'  fair  and  true  answere  to  the  foregoing  questions,*'  and  to 
**  form  the  basis  of  the  contract  for  insurance."  They  must  therefore  be  con- 
sidered, not  as  warranties  which  are  part  of  the  contract,  but  as  representa- 
tions collateral  to  the  contract  and  on  which  it  is  based.  If  the  insurera,  after 
being  thu9  truly  and  fully  informed  of  the  amount  and  the  place  of  prior  in- 
surance, considered  it  material  to  know  whether  any  unsuccessful  applications 
had  been  made  for  additional  insurance,  they  should  either  have  repeated  the 
first  two  interrogatories  or  have  put  further  questions.  The  legal  effect  of 
issuing  a  policy  upon  the  answer  as  it  stood  was  to  waive  their  right  of  requir- 
ing further  answera  as  to  the  particulara  mentioned  in  the  twenty-eighth  ques- 
tion; to  determine  that  it  was  immaterial  for  the  purposes  of  their  contract, 
whether  any  unsuccessful  applications  had  been  made,  and  to  estop  them  to 
set  up  the  omission  to  disclose  such  applications  as  a  ground  for  avoiding  the 
policy.  The  insurera,  having  thus  conclusively  elected  to  treat  that  omission 
as  immaterial,  could  not  afterward  make  it  material  by  proving  that  it  was  in- 
Isentional.  London  Asaur.  v.  Maneel,  11  Ch.  Div.  868.  distinguished.  (2)  If 
iasuren  accept  payment  of  a  premium  after  they  know  that  there  has  been  a 
breach  of  a  condition  of  the  policy,  their  acceptance  of  the  premium  is  a 
waiver  of  the  right  to  avoid  the  policy  for  that  breach.  To  hold  otherwise 
would  be  to  maiataiu  that  the  contract  of  insurance  requires  good  faith  of  the 
assured  only  and  not  of  the  insurera,  and  to  permit  insurera.  knowing  all  the 
facts,  to  continue  to  receive  new  benefits  from  the  contract  while  they  decline 
to  bear  its  burdens.  Ineuranee  Co.  v.  Wolff,  96  U.  S.  826;  Wing  v.  Harvey, 
6  De  Gex,  M.  &  G.  2Q&;.Fro9t  v.  Saratoga  Mut.  Ins.  Co.,  6  Denio,  164;  s.  c, 
49  Am.  Dec.  284;  Bef^n  v.  Connecticvi  Mut.  Life  Ins.  Co., 28  Conn.  244;  Ineur- 
ance  Co.  v.  Sloekibotoer,  26  Penn.  St.  199;  Vide  v.  Germania  Ine.  Co.,  26  Iowa,  9; 
Sbdedon  ▼.  Guardian  Life  Ine.  Co.,  97  Mass.  144. 
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(119  lU.  »4.) 
Damages  —  mtanure — broker  and  euHomer. 

Where  a  broker  purchases  stocks  for  a  customer,  subject  to  the  eiiftooMr's 
order,  and  wrongfully  converts  them  to  his  own  use,  the  measure  of  damages 
is  the  market  value  of  the  stocks  at  the  time  of  conversion. 

ACTION  to  recover  money.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Frederic  Uttman,  for  appellants. 

A.  J.  Hopkiwt,  N.  J.  Aldrichy  F.  H.  Thatcher  and  Wallace  W. 
Hickman,  for  appellee. 

Sheldon,  J.  This  was  an  action  brought  by  appellee  to  recover 
from  appellants  money  paid  to  them  on  a  certain  transaction  in 
Denver  and  Rio  Grande  Railway  Company  stock. 

On  January  10, 1884,  appellants,  stockbrokers  in  Chicago,  bonght 
for  appellee  one  hundred  shares  of  said  stock,  furnishing  a  state- 
ment thereof,  as  follows: 

''Chicago,  January  10,  1884. 
''Dr.  D.  P.  VanLikw: 

"  Dbar  Sir  —  We  have  this  day  bought,  for  your  account  and 
risk,  one  hundred  Denver,  at  24.  This  account  received  by  tele- 
graph. Names  of  parties  from  whom  above  purchase  was  made 
will  be  given,  if  desired,  as  soon  as  advices  are  received  by  maiL 

"  Respectfully  yours, 

"Edward  L.  Brewster  &  Co.** 

On  the  same  day,  appellee  mailed  to  them  11,000  in  a  letter,  stat- 
ing: "  I  herewith  inclose  your  draft  on  Chicago  for  11,000  as  per 
my  promise  to-day,  on  your  purchase  for  me  of  one  hundred  shares 
of  Denver  and  Rio  Grande  stock  for  24,  as  per  statement  to  me. 
The  balance  you  will  please  carry  for  me,  at  six  per  cent,  until  I 
either  pay  it  or  order  it  sold,  and  oblige,  yours,'*  etc. 

About  the  lOtli  of  January,  1884,  appellee  paid  appellants  toOOf 
more,  in  response  to  the  following  call: 
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''  Chicago,  Illinois,  January  19,  lb84. 

"D.  F.  Van  Libw,  Aurora,  Illinois: 

*^  Deab  Sib —  Your  account  requires  additional  deposit  of  $500. 
Please  favor  us  with  the  same. 

*^  BespectfuUy  yours, 

''  Edwabd  L.  Bbbwstbb  &  Go.'' 

On  May  6,  1884,  of  his  own  volition,  as  appellee  says,  but  as 
appellants  say,  on  their  request,  appellee  paid  them  $400  more, 
making  in  all,  $1,900  paid  by  him.  The  market  still  declining,  on 
June  19,  1884,  appellants  wrote  to  appellee,  at  Aurora,  for  $500 
additional.  Receiving  no  reply,  they  telegraphed  him  on  the  23d 
of  June,  1884,  asking  why  he  did  not  reply,  and  then,  later  in  the 
day,  still  getting  no  reply,  they  telegraphed  appellee,  **  We  have 
put  a  stop-order  on  your  hundred  Denver,  at  six  and  one-half.  It 
will  be  sold  at  the  market  when  it  reaches  there,  unless  you  remit 
us  before  it  is  sold.^'  No  response  was  received,  and  later,  on  the 
same  day,  the  limit  fixed  by  the  stop-order  was  reached,  and  the 
stock  was  sold,  on  the  Stock  Exchange  in  New  York,  for  $ti37.50, 
the  market  price  of  the  stock  at  the  time  of  the  sale  being  six  and 
three-eighths.  Appellee,  shortly  after,  demanded  that  appellants 
deliver  the  stock  to  him,  or  refund  to  him  the  money  paid.  They 
refused,  and  this  action  was  brought. 

The  parties  differed  in  regard  to  the  arrangement  under  which 
the  stock  was  being  carried.  The  claim  of  appellee  was  that  ap- 
pellants were  to  carry  it  for  him  for  six  per  cent  interest,  until  he 
should  pay  for  the  stock  or  order  it  to  be  sold.  Appellants  claimed 
that  they  acted  as  brokers  for  appellee  in  the  purchase  of  the  stock, 
without  any  special  agreement  to  carry  it  for  him;  that  they  re* 
quired  a  margin  of  ten  per  cent  on  the  par  value  of  the  stock,  and 
that  appellee  sent  them  such  margin,  amounting  to  $1,000,  and 
that  the  subsequent  sums  paid  and  demanded  were  for  additional 
margins.  The  jury  found  a  verdict  for  plaintiff  for  $2,055,  on 
which  the  Circuit  Oourfc  rendered  judgment,  which  was  affirmed  by 
the  Appellate  Court  for  the  first  district,  and  the  defendants  took 
this  appeal. 

Objection  is  taken  to  the  giving  by  the  Circuit  Court  of  the  fol- 
lowing instruction  for  the  plaintiff: 

''If  the  jury  believe,  from  the  evidence,  that  the  defendants 
made  a  contract  or  agreement  with  the  plaintiff,  by  which  they 
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were  to  pnrohase  for  him  one  hundred  shares  of  Denver  and  Bio 
Orande  railroad  common  stock,  for  the  snm  of  $2,400,  on  the  con* 
dition  that  he  should  pay,  on  the  day  following  said  purchase,  to 
them  the  sum  of  $1,000,  and  that  they  would  carry  the  balance  of 
said  $2,400  for  plaintiflF,  on  his  paying  them  six  per  cent  annual 
interest  on  snch  unpaid  balance,  and  would  hold  said  stock  for  his 
(plaintiflF's)  convenience,  and  that,  in  pursuance  of  said  agreement, 
defendants  did,  in  fact,  purchase  one  hundred  shares  of  said  stock 
for  said  snm  of  $2,400,  and  the  plaintiff  did,  in  fact,  on  the  day 
following  said  purchase,  pay  the  defendants  the  sum  of  $1,000,  and 
did,  subsequently  thereto,  pay,  by  two  different  payments,  the  sum 
of  $900  more,  making,  in  all,  $1,900  on  said  $2,400,  and  that  at 
the  time  of  the  last  payment  said  defendant  agreed  with  plaintiff 
to  hold  said  stock  for  him,  on  the  condition  above  stated,  on  his 
paying  six  per  cent  interest  on  all  unpaid  balance,  annually,  to  suit 
plaintiff's  convenience,  even  if  said  stock  went  to  zero,  and  that 
without  any  notice  to  or  authority,  knowledge  or  consent  of  plain- 
tiff, defendants  sold  said  plaintiff's  stock,  and  on  his  tendering  to 
them  the  balance  of  said  $2,400,  together  with  interest  on  such 
balances,  if  the  proof  shows  snch  tender  was  made,  at  the  rate  of 
six  per  cent  per  annum,  declined  and  refused  to  deliver  to  him 
said  stocK;  and  if  you  further  believe,  from  the  evidence,  that 
plaintiff  did  tender  such  balance,  with  interest,  on  said  stock,  as 
aforesaid,  and  defendants  declined  to  receive  snch  tender,  and  de- 
clined eo  deliver  to  plaintiff  said  stock,  and  that  thereupon  the 
plaintiff  demanded  from  defendants  the  money  he  had  advanced 
them,  and  that  defendants  failed  and  refused  to  pay  it,  then,  on 
that  .state  of  facts,  plaintiff  is  entitled  to  recover  all  moneys  ad- 
vlanced  by  him  on  said  purchase  of  defendants,  together  with  legal 
interest  thereon,  and  you  should  so  find  by  your  verdict" 

The  giving  of  this  instruction  is  supposed  to  be  justified  by  the 
case  of  Larrabee  v.  Badger,  45  111.  441.  The  state  of  facts  in  that 
case  and  in  the  present  is  quite  unlike.  The  plaintiff  had  there,  on 
March  17,  1866,  intrusted  $2,000  to  the  defendant,  to  purchase  for 
the  plantiff  two  hundred  shares  of  the  stock  of  the  Chicago  and 
Alton  Railroad  Company.  On  March  19,  1866,  the  defendant  no- 
tified the  plaintiff  that  he  had  bought  for  him,  for  bis  account  and 
risk,  in  New  York,  two  hundred  shares  at  eighty-nine  and  one- 
eighth.  On  the  4th  of  April,  following,  the  plaintiff  made  a  de- 
mand on  the  defendant  for  this  stock,  and  on  the  refusal  of  the 
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defendant  to  deliver  it  to  him,  the  pbuntiff  then  demanded  a  re- 
tnm  of  his  money.  This  the  defendant  refnaed,  njing  he  had 
biiledy  and  made  an  assignment,  and  was  nnable  to  comply  with 
the  demand,  and  the  action  was  to  reco?er  back  the  t2,0(K),  and 
interest.  The  court  there  say :  **  Here  the  plaintiff  had  adTanoed 
12,000  to  the  defendant,  with  which  the  defendant  was  to  bay  two 
hundred  shares  of  stock  in  the  Chicago  and  Alton  railroad  for  the 
plaintiff.  The  proof  is,  the  defendant  bought  the  stock  in  his  own 
name,  and  had  the  same  placed  to  his  credit  in  New  York«  and  that 
the  name  of  the  plaintiff  did  not  appear  in  the  transaction,  and 
that  the  defendant  sold  this  stock  and  appropriated  the  proceeds  to 
his  own  use,  and  all  without  the  knowledge  or  consent  of  the 
plaintiff.'*  Again:  ''The  facts  do  not  show  a  contract  for  the 
purchase  and  delivery  of  stock,  but  an  undertaking  on  the  part  of 
the  defendant  that  he  will  buy  two  hundred  shares  of  stock  for  the 
plaintiff,  with  the  plaintiff's  money.  This  is  the  whole  extent  of 
the  contract,  and  on  failure  to  buy  for  plaintiff,  and  by  appropriat- 
ing the  money  to  his  own  use,  justice  would  seem  to  demand,  on 
his  failure  to  buy  the  stock  as  instructed,  the  defendant  should 
refund  the  money  with  interest."  And  further:  ''The  position 
this  defendant  occupies  in  relation  to  the  plaintiff,  most  clearly  is, 
not  that  of  a  vendor  of  stock  to  plaintiff,  but  as  an  agent  who  has 
received  of  the  plaintiff  12,000  to  invest  for  him  in  a  particular 
way.  By  executing  the  trust  the  defendant  would  have  discharged 
himself  from  liability;  but  it  was  no  execution  of  it  to  buy  and  sell 
the  stock  in  his  own  name  and  for  his  own  use  without  authority, 
and  he  must  now  account  for  the  $2,000.'' 

Thus  it  will  be  seen  that  the  whole  ground  upon  which  that 
decision  proceeded  was  a  misappropriation  of  the  money;  that  the 
money  had  been  intrusted  to  the  defendant  for  one  purpose,  of 
benefit  to  the  plaintiff,  and  the  defendant  appropriated  it  for 
another  purpose,  for  his  own  sole  benefit ;  and  it  was  held  that  an 
action  would  lie  for  the  money,  as  for  money  had  and  received  for 
the  use  of  the  plaintiff.  In  the  present  case  there  was  no  such 
misappropriation  of  money  intrusted  to  the  defendants,  but  the 
money  was  applied  to  the  very  purpose  appellee  designed  to  have  it 
applied,  to-wit,  the  payment  of  the  purchase-price  of  stock  which 
appellants  had  purchased  for  appellee.  lu  the  case  cited  Larrabee 
gave  Badger  the  full  purchase-price  of  certain  shares  of  stock, 
Badger  to  buy  them  for  Larrabee,  in  Larrabee's  name,  which  he 
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did  not  do,  but  bought  them  in  his  own  name  and  subsequently 
conyerted  them  to  his  own  use^  whereas  in  the  present  case  bat  a 
small  portion  of  the  purchase-money  for  the  stock  was  furnished 
by  appellee,  the  appellants  having  advanced  the  residue,  and  hold- 
ing the  stock,  as  the  situation  implied,  as  security  or  in  pledge  for 
their  advances,  commissions  and  interest. 

The  relation  which  exists  between  a  broker  and  his  customer  in 
the  case  of  the  holding  and  carrying  of  stocks  as  here  is  declared  in 
the  leading  case  of  MarkJiam  v.  Jaudon,  41  N.  Y.  235,  defining  the 
relative  rights  and  duties  of  the  broker  and  customer.  It  is  there 
laid  down  that  in  advancing  the  money  by  the  broker  to  complete 
the  purchase  of  stock,  the  relation  of  debtor  and  creditor  is  created, 
and  that  thereupon  the  broker  becomes  a  pledgee  of  the  stock  for 
the  money  advanced  in  its  purchase — that  the  contract  between 
the  parties  is  in  spirit  and  effect,  if  not  technically  and  in  form, 
a  contract  of  pledge.  And  it  was  there  held  that  for  selling  the 
pledge  without  autht)rity,  the  measure  of  damages  would  be  the 
difference  between  the  amount  for  which  the  stock  was  sold  and  its 
highest  market  value  down  to  the  time  of  trial.  This  rule  of 
damages  was  modified  in  the  subsequent  case  of  Baker  v.  Drake, 
53  N.  Y.  311 ;  s.  c,  13  Am.  £ep.  507.  It  was  there  said:  ''  Assum- 
ing that  the  sale  was  in  violation  of  the  rights  of  the  plaintiff,  what 
was  the  extent  of  the  injury  inflicted  upon  him  ?  *  *  *  If,  upon 
becoming  informed  of  the  sale,  he  desired  further  to  prosecute  the 
adventure  and  take  the  chances  of  a  future  market,  he  had  the  right 
to  disaffirm  the  sale,  and  require  the  defendants  to  replace  the  stock. 
If  they  failed  or  refused  to  do  this  his  remedy  was  to  do  it  himself  and 
charge  them  with  the  loss  reasonably  sustained  in  doing  so.  The  ad- 
vance in  the  market  price  of  the  stock  from  the  time  of  the  sale  up 
to  a  reasonable  time  to  replace  it  after  the  plaintiff  received  notice  of 
the  sale,  would  afford  a  complete  indemnity.  *  *  *  If  the 
broker  has  violated  his  contract  or  disposed  of  the  stock  without 
authority,  the  customer  is  entitled  to  recover  such  damages  as 
would  naturally  be  sustained  in  restoring  himself  to  the  position 
of  which  he  has  been  deprived.  He  certainly  has  no  right  to  be 
placed  in  a  better  position  than  he  would  be  in  if  the  wrong  had 
not  been  done."  The  same  rule  was  held  in  Oruman  v.  Smith,  81 
N.  Y.  26.  In  CoU  v.  Owens,  90  N.  Y.  368,  the  defendants  pur- 
chased and  agreed  to  carry  certain  shares  of  stock  for  the  plaintiff 
until  instructed  by  him  to  sell,  or  for  a  period  of  six  months.     De- 
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fendants  sold  the  stock  without  aathority  and  notified  the  plaintiff. 
In  an  action  by  the  plaintiff  the  testimony  showed  that  for  thirty 
days  after  the  sale  the  stock  could  hare  been  purchased  in  the  mar- 
ket for  the  price  at  which  it  was  sold^  or  a  less  sum,  and  the  court 
below  held  that  only  nominal  damages  could  be  recovered  and  di- 
rected a  verdict  accordingly.  The  judgment  was  affirmed.  In 
Siurges  v.  Keith,  57  111.  452;  8.  c,  11  Am.  Bep.  28,  it  was  held 
that  in  an  action  for  the  conversion  of  personal  property,  the  proper 
measure  of  damages  is  the  market  value  of  the  property  at  the 
time  of  the  conversion,  and  the  court  recognized  no  distinction 
where  the  property  converted  was  stocks.  In  Smith  v.  Danlap,  12 
III.  184,  it  was  held  that  the  measure  of  damages  in  the  case  of  a 
breach  of  contract  for  the  sale  of  a  chattel,  is  the  cash  value  of  the 
article  at  the  time  it  should  have  been  delivered,  and  it  was  said: 
''  We  have  no  hesitation  in  holding  the  rule  applicable  to  contracts 
for  the  sale  or  delivery  of  personal  property  without  regard  to  the 
circumstance  whether  the  price  has  been  paid  or  not.  If  unpaid, 
the  purchaser  recovers  the  difference  between  the  price  he  agreed 
to  pay  and  what  the  commodity  was  worth  when  it  should  have 
been  delivered;  if  paid,  he  is  entitled  to  recover  the  market  value 
of  the  article  when  the  delivery  ought  to  have  been  made,  and  in- 
terest in  the  way  of  compensation  for  the  delay."  He  may  recover 
the  market  value  of  the  article,  and  not  for  the  purchase-price  paid 
for  the  article,  contrary  to  what  is  asserted  in  the  present  case  to 
be  the  rule,  that  where  one  party  to  a  contract  refuses  to  complete 
it,  the  other  party,  being  without  fault,  may  sue  for  and  recover 
back  any  money  paid  upon  the  contract.  True  the  case  at  bar  was 
not  an  action  for  the  conversion  of  the  stock,  but  in  form  was  in 
assumpsit;  but,  as  said  in  Baker  v.  Drake,  supra  (page  220),  'Hhe 
rule  of  damages  should  not  depend  upon  the  form  of  the  action. 
In  civil  actions  the  law  awards  to  the  party  injured  a  just  indem- 
nity for  the  wrong  which  has  been  done  him  and  no  more,  whether 
the  action  be  in  contract  or  tort;  except  in  those  special  cases  where 
punitory  damages  are  allowed,  the  inquiry  must  always  be,  what  is 
an  adequate  indemnity  to  the  party  injured,  and  the  answer  to  that 
inquiry  cannot  be  affected  by  the  form  of  the  action  in  which  be 
seeks  his  remedy.  Chancellor  Kent,  in  delivering  the  opinion  of 
the  Court  of  Errors  {Cortelyou  v.  Latising),  though  the  action  wus 
in  assumpsit,  seeks  the  rule  of  damages  in  the  principle  applicable 
to  an  action  for  conversion."    Appellee's  real  grievance  is  the  not 
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carrying  the  stock  until  he  should  pay  for  it'  or  order  it  to  be  sold; 
that  instead  of  so  carrying  it  appellants  sold  it  without  his  author- 
ity; that  there  has  been  a  disposal  of  the  stock  without  authority, 
a  conversion  of  it.  Suppose  the  stock  had  been  carried^  as  appeU 
lee  claims  it  should  hare  been,  he  would  then  have  had  his  stock 
when  he  had  paid  for  it,  and  nothing  more.  In  not  having  the 
stock  the  loss  which  he  suffers  is  the  value  of  the  stock  and  nothing 
mon*.  All  that  he  justly  can  be  entitled  to  have  is  the  stock,  and 
he  is  not,  in  justice,  entitled  to  be  placed  in  a  better  position  than 
if  he  had  the  stock.  The  injury  sustained  is  the  being  deprived  of 
the  stock,  and  the  compensation  which  the  law  gives  for  the  depri- 
vation of  property  is  the  value  of  the  property,  and  never  the  price 
which  the  owner  had  paid  for  the  property,  which  latter  was  the 
role  of  recovery  laid  down  in  this  case. 

Bemark  is  made  upon  the  title  to  the  stock  not  having  been 
taken  in  the  name  of  appellee.  He  could  not  have  expected  to 
have  the  title  until  he  had  paid  for  the  stock.  From  the  nature  of 
the  relation  between  the  parties,  appellants  were  holding  the  stock 
as  security  for  their  advances,  and  to  give  them  the  benefit  of  an 
enforcible  lien  it  was  necessary  that  the  title  should  be  within  their 
coBtadyia  vrder  to  enable  them  to  realize  on  the  stock,  should 
there  be  need  to  do  so.     See  Horton  v.  Morgan^  19  N.  Y.  170. 

We  hold  the  instruction  to  be  erroneous  in  laying  down  a  wrong 
rule  of  the  measure  of  damages. 

.  The  judgments  of  the  Appellate  and  Circuit  Courts  will  be  re- 
versed, and  the  cause  remanded  to  the  Circuit  Court. 

Judgment  reversed. 
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(139  hl  sn.) 

Bend — 9uretjf — condiUional  ddki^ery. 

When  BQielies  signed  a  school  tressarer's  bond  on  condition  thmt  it  shonld 
not  be  delivered  until  signed  by  him,  bat  it  was  delivered  without  his  aig 
nature,  although  his  name  appeared  in  the  condition  and  obligation,  the 
obligee  may  recover  on  it  in  absence  of  proof  of  notice  or  knowledge  of  the 
condition  of  delivery,  or  of  facts  tending  to  put  a  prudent  man  on  inqoiiy.* 

A  CTION  oo  a  bond.  The  opinion  states  the  case.  The  plain- 
^.  tiff  prevailed  at  trial,  bat  this  was  reversed  by  the  Appellate 
Court. 

Frake  di  EUis,  for  appellants. 
ffiU  di  Dibetl,  for  appeUees. 

Craig,  J.  This  was  an  action  of  debt,  bronght  by  the  board  of 
school  trustees,  against  appellees,  upon  the  bond  of  Philip  fieitz,  a 
defaulting  school  treasurer.  In  the  Circuit  Court,  the  plaintiffs 
recovered  a  judgment,  but  on  appeal,  the  Appellate  Court  reversed 
the  judgment,  and  decided  that  no  action  could  be  maintained  on 
the  bond  against  the  sureties,  and  under  this  ruling  no  remanding 
order  was  entered.  The  bond  was  never  executed  by  Philip  Beitz; 
the  principal,  although  his  name  was  inserted  in  the  condition  and 
obligatory  part  of  the  instrument.  It  was  properly  executed  by 
appellees,  as  sureties,  and  was  accepted  and  approved  by  the  board 
of  school  trustees. 

Much  reliance  seems  to  be  placed,  in  the  argument,  upon  the 
finding  of  facts  as  incorporated  in  the  judgment  of  the  Appellate 
Court,  it  being  claimed  that  the  court  found  that  appeUees  signed 
the  bond  upon  the  condition  that  it  should  not  be  delivered  until  it 
had  been  executed  by  the  principal.  We  do  not  so  understand  the 
finding.  The  Circuit  Court  had  found  the  facts,  and  recited  in 
the  record  what  that  finding  was,  and  this  seems  to  have  been 
adopted  and  sanctioned  by  the  Appellate  Court.     Upon  an  exami- 

*  See  MathiB  v.  Morgan  (72  Ga.  517),  58  Am.  Rep.  847;  White  v.  Ihtggan 
(140  Mass.  18),  54  Am.  Rep.  437;  CarroU  Co,  v.  Ruggle*  (69  Iowa,  969),  58 
Am.  Rep.  228.     Also,  see  contra  :  Smith  v.  Etrfdand,  81  Ala.  845. 
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nation  of  the  finding  of  the  Gircait  Court  it  will  be  seen  that  the 
conit  found,  from  the  evidence,  that  Beitz  promised  the  sureties 
that  he  would  sign  the  bond  before  it  was  delivered.  This  however 
does  not  constitute  the  execution  of  a  bond  upon  condition  that  it 
should  not  be  delivered  unless  executed  by  the  principal.  Indeed, 
the  sureties  seemed  to  rely  upon  the  promise  of  Beitz,  and  not 
upon  a  conditional  delivery,  as  is  apparent  from  the  finding  of  facts 
by  the  Circuit  Court,  and  from  the  decided  weight  of  evidence. 

It  is  also  said  that  the  liability  of  appellee  should  be  construed 
strictly.  The  general  rule  is,  that  the  undertaking  of  a  surety  is 
to  be  construed  strictly.  He  is  only  bound  in  the  manner  and  to 
the  extent  set  forth  in  the  obligation  executed  by  him.  Cooper  v. 
People,  85  111.  417.  But  adhering  to  this  rule  to  its  ultimate  limit, 
are  the  sureties  liable  on  the  obligation  which  they  executed?  The 
statute  required  this  bond  to  be  executed  and  delivered  to  the  trus- 
tees, for  the  purpose  of  keeping  secure  the  public  iunds,  'and  for  the 
purpose,  pf  guardiiig^  against  a  public  loss.  In  view  of  this  fact, 
while  we  regard  it  proper  to  adhere  to  the  rule  of  law  indicated 
above,  still  a  surety  who  has  incurred  an  obligation  of  this  charac- 
ter should  not  be  allowed  to  escape  liability  upon  a  mere  technical 
defect  in  the  obligation  he  may  have  executed,  which  does  not  go 
to  the  substance  of  his  undertaking.  Keeping  this  principle  in 
view,  we  will  examine  the  principal  objections  urged  against  the 
validity  of  the  bond  upon  which  the  action  is  predicated. 

It  is  claimed  that  where  the  name  of  an  intended  co-obligor  ap- 
pears upon  the  face  of  a  bond,  who  has  not  executed  it,  the  instru- 
ment is  imperfect,  and  not  binding.  The  decisions  of  the  courts 
of  different  States  are  not  harmonious  in  regard  to  the  binding  ef- 
fect of  a  bond  upon  the  rights  of  sureties,  where  the  bond  has  not 
been  executed  by  the  principal.  In  Bean  v.  Parker,  17  Msiss.  G03, 
where  an  action  was  brought  against  the  sureties  on  a  bail  bond 
which  had  not  been  executed  by  the  principal,  the  court  held  that 
no  action  could  be  maintained.  It  is  there  said  :  '*  We  think  it 
essential  to  a  bail  bond  that  the  party  arrested  should  be  a  principal. 
It  is  recited  that  he  is,  and  the  instrument  is  incomplete  and  void 
without  his  signature."  In  a  late  case,  Russell  v.  Annable,  109 
Mass.  72  ;  s.  c,  12  Am.  Bep.  665,  where  the  principals  in  a  bond 
constituted  a  firm,  and  the  firm  name  was  signed  by  one  of  the 
partners,  the  court  held  that  the  surety  was  not  bound  unless  it 
appeared  that  the  partner  who  signed  the  firm  name  had  authority 
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from  hifl  partner  to  do  so.  In  Wood  t.  Washburn,  2  Pick.  24,  an 
administrator's  bond  not  executed  by  the  administrator  was  held 
not  to  be  binding  on  the  surety.  In  Ferry  v.  Rurchard,  21  Conn. 
602,  a  similar  question  arose,  and  the  court  held  that  a  contract  of 
a  surety  was  of  such  a  nature  that  there  could  be  no  obligation  on 
his  part  unless  the  principal  was  also  bound.  In  Brown  y.  Jeimore, 
70  Mo.  228  (a  late  case  and  one  too,  quite  similar  to  the  one  before 
us),  the  sureties  on  a  constable's  bond  were  held  not  liable  for  a 
default  of  the  constable  upon  the  sole  ground  that  the  bond  had  not 
been  executed  by  the  principal.  There  are  other  cases  holding  a 
like  view,  and  there  are  others  which  hold  that  the  sureties  may  be 
held  liable  although  the  principal  did  not  execute  the  instru- 
ment. Slafe  y.  Bowman,  10  Ohio,  445,  was  an  action  on  a 
treasurer's  bond.  The  principal's  name  was  in  the  body  of  the 
bond,  but  he  did  not  sign  the  instrument.  The  sureties  defended 
on  the  ground  that  the  principal  had  not  signed  it,  but  the  court 
he  Id  that  they  were  bound.  Loen  v.  Siocker,  68  Penn.  St  226,  was 
an  action  against  sureties  on  a  bond  of  indemnity.  The  principal's 
name  had  been  signed  without  authority.  In  the  decision  of  the  case 
it  was  said :  ''  Had  the  bond  not  been  executed  at  all  by  the  prin- 
cipal, though  his  name  was  mentioned  as  one  of  the  obligors  in 
the  body  of  the  instrument,  it  is  clear  that  the  surety  could  not 
avail  himself  of  this  fact  as  a  defense."  Herrick  v.  Johnson,  II 
Mete.  34 ;  Keyser  v.  Keen,  17  Penn.  St.  330 ;  Bcukins  v.  Lamherl, 
16  Me.  142;  Orim  y.  School  Commissioners,  51  Penn.  St  219; 
Williams  v.  Marshall,  42  Barb.  524,  and  Miller  v.  Ferris,  10  Upp. 
Can.  423,  announces  a  similar  rule. 

Johnson  v.  Township  of  Kimball,  39  Mich.  187,  is  a  case  in  its 
facts  quite  similar  to  the  one  under  consideration.  There,  as  here, 
the  suit  was  against  the  sureties  on  the  official  bond  of  a  defaulting 
treasurer.  The  bond  was  drawn  setting  out  the  names  of  the 
principal  and  sureties,  but  it  was  neyer  executed  by  the  principal. 
In  the  decision  of  the  case  the  court  said  :  '^  Our  statute  plainly 
contemplates  that  the  treasurer  shall  himself  be  a  party  to  his  own 
official  bond.  And  while  we  are  not  prepared  to  hold  that  a  bond 
knowingly  and  intentionally  given  without  his  concurrent  liability 
will  not  bind  the  obligors,  we  are  of  the  opinion  that  where  he 
purports  to  be  obligor,  and  does  not  sign  the  bond,  there  must  be 
positive  evidence  that  the  sureties  intended  to  be  bound  without 
requiring  his  signature,  before  they  can  be  held  responsible."    See 
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also  Hall  y.  Parker,  39  Mich.  387,  where  the  sxme  doctrine  is 
announced. 

We  have  given  the  authorities  bearing  on  the  question  due  con- 
sideration, and  we  are  not  inclined  to  adopt  the  view  held  by  the 
CQurts  that  a  bond  signed  by  the  sureties  without  the  signature  of 
the  principal  may  not  be  binding  upon  those  who  execute  it,  as  was 
held  in  the  case  cited  from  Missouri  and  other  like  cases.  If  the 
sureties  saw  proper  to  bind  themsdyes  without  the  principal  execut* 
ing  the  bond  and  becoming  bound,  we  think  they  might  do  so,  and 
their  undertaking  is  one  that  may  be  enforced  in  the  courts  by  an 
appropriate  action.  The  fact  that  the  principal  obligor  in  this  case 
failed  to  sign  the  bond  was  a  mere  technicality  which  ought  not  to 
affect  the  rights  of  any  of  the  parties  concerned.  In  what  way  aire 
the  sureties  injured  by  the  omission  of  the  principal  obligor  to  sign 
the  bonds?  If  they  are  compelled  to  pay  the  trustees  any  sum  o£ 
money  on  account  of  default  of  the  treasurer,  they  can  recoyer  the 
amount  back  from  him  whether  he  signed  the  bond  or  not..  JSo  far 
then  as  they  are  concerned,  they  are  in  as  good  a  position  as  if 
Reitz,  the  treasurer,  had  properly  executed  the  bond.  If  Reitz  is 
insolvent,  a  judgment  in  favor  of  the  trustees  against  him,  could 
be  of  no  benefit  to  the  sureties.  If,  on  the  other  hand,  he  is  solv- 
ent, the  sureties  can  collect  from  him  whatever  sum  they  may  be 
required  to  pay  in  consequence  of  executing  the  bond.  If  the  bond 
had  been  signed  by  the  sureties  upon  condition  that  it  should  not  be 
delivered  to  the  trustees  until  executed  by  the  treasurer,  and  if  the 
trustees  had  received  notice  of  such  condition,  or  notice  of  such 
facts  pointing  to  such  a  condition  as  might  put  a  prudent  person 
on  inquiry  before  the  bond  was  approved,  then  they  could  not  be 
regarded  as  innocent  holders  of  the  instrument,  and  entitled  to 
maintain  an  action  upon  it.  But  the  sureties,  as  appears,  did  not 
sign  the  bond  on  such  a  condition,  but  executed  the  instrument, 
and  relied  merely  upon  the  promise  of  the  treasurer  that  he  would, 
before  delivery  of  the  bond,  sign  it.  This  was  no  more  than  a 
secret  promise  made  by  Reitz,  the  treasurer,  to  those  who  signed  as 
sureties,  which  could  not  be  binding  upon  the  trustees.  They  had 
no  notice  of  the  arrangement  existing  between  the  treasurer  and 
the  sureties,  and  they  ought  not  to  be  affected  by  it.  ^ 

In  Smith  v.   Peoria  County,  59  111.  414,  where  an  action  was 

brought  upon  an  official  bond  against  one  of  the  sureties,  he  set  up 

as  a  defense  that  he  signed  the  bond  on  condition  that  it  should 
Vou  LIX  — 105 


:g34  ILLINOIS. 


Tnutees  of  Schools  ▼.  Sheik. 


itiao  be  executed  by  one  Oox,  as  oo-sarety^  before  it  should  be  deliv- 
ered; that  Cox  failed  to  execute  the  bond;  that  in  violation  at  the 
agreement,  the  bond  was  delivered,  without  his  knowledge  or  con- 
sent. On  demurrer  to  pleas  in  which  this  defense  was  set  up,  the 
matters  alleged  were  held  not  to  constitute  a  valid  defense  to  the 
action  on  the  bond,  but  other  pleas  in  which  the  same  facts  were 
set  up,  and  also  that  the  plaintiff  had  notice,  were  held  to  consH- 
tute  a  valid  defense  to  the  action.  Under  the  ruling  in  the  case 
cited,  if  the  bond  in  this  case  was  signed  by  appellees  upon  condi- 
tion that  it  was  not  to  be  delivered  until  executed  by  the  principaU 
and  the  trustees,  at  the  time  they  accepted  and  approved  the  bond, 
had  notice,  no  action  could  be  maintained  on  the  bond;  bat  as 
said  before,  no  such  defense  was  made  out. 

The  judgment  of  the  Appellate  Oourt  will  be  reversed,  and  the 
cause  remanded  to  that  court  for  farther  proceedings  in  conformity 
to  this  opinion. 

SoHOLFiBLD,  J.,  dissenting.  JmdgmmU  rmmr9§d. 
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dl  N«b.  88.) 
3ridmie6  —  hook$  of  aeeouni  —  Ums-fwoki, 

Ordinaiy  time-books,  merely  used  to  keep  the  time  of  the  workmen  for  a 
pftTtj,  are  not  admissible  in  evidence  under  a  statnte  aatborising  only  the 
admission  of  "  books  of  aeoonnt  containing  charges  by  one  party  against  the 
other."* 

ACTION  for  work  and  labor  in  remoying  dirt.     The  opinion 
states  the  point.    The  plainti£F  had  judgment  below. 

Lambf  Sickeis  d  Wilson,  for  plaintiff  in  error. 
MarquM,  Deweese  dt  Hall,  for  defendant  in  error. 

OoBB^  J.  [Omitting  statement  of  pleadings.  J  There  are  thirty- 
three  errors  assigned;  but  as  «¥e  were  all  of  the  opinion  at  the 
argument  that  there  must  be  a  new  trial  for  error  in  the  admis- 
sion of.  the  time-books  of  the  defendant  in  eyidence  on  the  trial, 
none  of  the  other  assignments  will  be  considered.  Our  examina- 
tion will  accordingly  be  confined  to  number  twenty-nine  of  plain* 
tiiTs  assignments,  which  is  as  follows: 

**  29.  The  court  erred  in  admitting,  over  the  plaintiffs  objection, 
the  book  account  and  the  account  book  marked  on  the  back  with 

•  See  Mofor,  eU.,  ▼.  8eo.  Aw,  B.  Co.  (102  N.  Y.  578),  55  Am.  Bep.  M. 
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lead  pencil,  *  Holdredge/  and  fpren  as  a  part  of  the  answer  one 
thonsand  one  hundred  and  twentj-siz  of  the  witness  John  Mal- 
doon/* 

The  book  referred  to  as  haying  been  offered  and  received  in  evi- 
dence in  the  above  assignment  of  error  is  the  time-book  of  the 
defendant,  nsed  to  keep  the  time  of  the  workmen  employed  by  him 
in  completing  the  job'  of  railroad  work,  which  as  alleged  in  the 
answer,  the  plaintiff  had  abandoned  and  left  undone  of  the  job  sub- 
contracted by  the  plaintiff  from  and  under  the  defendant,  and 
which  as  defendant  claimed,  he  had  the  right  to  complete,  and  did 
complete,  at  the  cost  of  the  plaintiff,  and  it  was  for  the  purpose  of 
establishing  before  the  court  and  jury  the  amount  of  the  cost  of  said 
work  and  the  completing  of  said  job,  that  the  said  time-book  was 
offered  in  evidence.  The  book  was  proved  by  the  witness,  John 
Muldoon,  whose  examination  is  given  at  length  in  the  abstract. 
It  is  not  my  purpose  to  e;iamine  this  evidence  as  to  whether  the 
same  is  sufficiently  full  as  a  foundation  for  the  introduction  of  the 
said  book  in  evidence,  as  the  difficulty  lies  at  the  very  threshold, 
the  admissibility  of  a  book  of  entries  of  the  character  of  those  in 
question,  and  for  the  purpose  of  proving  an  independent  fact,  value, 
or  quantity,  such  as  that  sought  to  be  established  here. 

Section  346  of  the  Civil  Code  provides  that  ^*  books  of  account 
containing  charges  by  one  party  against  the  other,  made  in  the 
ordinary  course  of  business,  are  receivable  in  evidence  only  under 
^the  following  circumstances,  subject  to  all  just  exceptions  as  to 
credibility:  Ist.  The  books  must  show  a  continuous  dealing  with 
persons  generally,  or  several  items  of  charges  at  different  times 
against  the  other  party,  in  the  same  book  2d.  It  must  be  shown 
by  the  party^s  oath,  or  otherwise,  that  they  are  his  books  of  origi- 
nal entries.  3d.  It  must  be  shown  in  like  manner  that  the  charges 
were  made  at  or  near  the  time  of  the  transactions  therein  entered, 
unless  satisfactory  reasons  appear  for  not  making  such  proof. 
4th.  The  charges  must  also  be  verified  by  the  party  or  the  clerk 
who  made  the  entries,  to  the  effect  that  they  believe  them  just  and 
true,  or  a  sufficient  reason  must  be  given  why  the  verification  is  not 
made.^' 

I  know  of  no  authority  outside  of  the  above  section  of  statute  for 
the  admission  of  books  of  account  or  time-books  in  evidence  in  a 
law  suit,  and  certainly  the  above  provisions  of  law  do  not  cover 
books  such  as  the  one  introduced  in  evidence  in  the  case  at  bar. 
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The  book  in  this  case  does  nofc,  nor  does  it  purport  to  contain 
entries  of  charges  against  the  plaintiff^  or  of  dealings  with  him. 
It  only  purports  to  show  by  certain  lines  and  cross-lines,  with  dates 
between  the  cross-line  at  the  top,  and  names  on  the  lines  at  the 
left  hand  side,  with  check-marks  at  the  intersections  of  the  lines, 
the  number  of  days  worked  by  each  man  or  hand  engaged  upon 
the  work.  The  primary  objects  of  these  entries  was  obviously  to 
enable  the  defendant  to  settle  with  his  hired  men,  and  perhaps  for 
the  secondary  purpose  of  keeping  an  account  of  the  cost  of  each 
job  of  railroad  work.  If  it  appeared  on  the  face  of  this  book  that 
the  object  of  keeping  the  account  was  to  charge  the  days'  works  of 
these  men  respectiyely  to  the  plaintiff,  I  think  under  the  authori- 
ties that  it  would  be  admissible  in  eyidence. 

In  the  case  of  Mathea  y.  Robinson,  8  Mete.  269;  s.  c,  41  Am.  Dec. 
505,  an  account  for  labor  performed  by  the  plaintiff  and  his  appren- 
tice  for  the  defendant,  was  proyen  by  a  book  kept  in  the  same  general 
manner  as  the  book  in  the  case  at  bar,  except  that  there  the  page  of 
the  book  ruled  off  the  same  as  in  this  case  is  headed  ''  Mr.  Dayid 
Robinson,  Dr.  to; ''  then  follows  the  names  of  plaintiff  and  of  his 
apprentice  on  separate  lines,  etc.  Here  the  name  of  Van  Eyery  does 
not  appear  anywhere  on  the  book.  There  the  account  was  eyidently 
kept  for  the  purpose  of  charging  the  work  of  the  plaintiff  in  that  case, 
and  of  his  apprentice,  to  the  defendant  therein;  here  the  account  was 
eyidently  kept  for  the  purpose  of  crediting  each  indiyidual  laborer 
with  his  time  of  labor,  and  on  the  face  of  the  book,  its  proprietor, 
the  employer  of  the  laborers,  was  charged  in  f ayor  of  each  laborer 
with  the  number  of  days'  work,  as  there  shown. 

While  I  am  quite  clear  that  a  book  of  account,  to  be  admissible 
in  eyidence  as  such,  must  consist  of  charges  by  one  party  against 
the  other,  as  we  held  in  the  case  of  Martin  y.  Scatty  12  Neb.  42,  yet 
I  am  equally  certain  that  a  witness  who  has  kept  a  time-book  such 
as  the  one  now  under  consideration,  and  who  knows  that  it  was 
correctly  kept,  can  by  the  use  of  the  said  book  as  a  memorandum 
testify  to  its  contents  as  independent  facts,  although  at  the  same 
time,  eyen  with  the  aid  of  such  memoranda,  he  does  not  remember 
the  occurrence  of  the  facts.     See  Lipscomb  y.  Lyon,  19  Neb.  511. 

For  error  in  the  admission  of  the  said  book  in  eyidence^  the  judg- 
ment of  the  District  Court  is  reyersed  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  law. 

The  other  judges  concur.  Reversed  and  remanded. 
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en  NMk  411.) 

BtahOeof  imUatUnu — flvmd, 

A  statate  yrwcribes  the  time  within  which  may  be  oommeneed  "  en  eetkni  for 
relief  on  the  ground  of  fi»ad/'  and  provides  that  "  the  caoae  of  action  in 
each  case  shall  not  be  deemed  to  haye  aocnied  ontil  the  discoTory  of  the 
frand."  HM,  that  the  statute  will  b^gin  to  ran  from  the  time  when  the 
party  became  aware  of  facts  sufficient  to  put  a  person  of  ordinary  intelli- 
gence and  prudence  on  inquiry,  which  pursued  would  lead  to  such  diaeoreiy. 

jl  CTION  quia  timet.    The  opinion  states  the  case. 

H.  D.  Egtabrooky  for  appeUants. 
Oeorge  W.  Doane^  for  appellee. 

Cobb,  J.  This  is  an  action  in  the  nature  of  quia  timet,  brought 
by  the  appellee  against  the  appellants  in  the  District  Court  of 
Douglass  county  for  the  purpose  of  quieting  his  title  in  and  to  the 
real  property  described  in  the  petition. 

[Omitting  statement  of  pleadings.] 

The  cause  was  tried  to  the  court  with  a  finding  and  decree  for 
the  plaintiff,  and  is  brought  to  this  court  by  the  defendants  by 
appeal. 

The  testimony  is  very  yoluminous,  the  abstract  of  which  fills 
forty-one  closely  printed  pages.  Therefore  eren  were  it  necessary, 
it  would  be  impossible  to  set  out  in  this  opinion  more  than  the 
briefest  summary  of  it.  But  I  do  not  think  it  necessary.  By  the 
note  or  stipulation  aboye  copied  the  defendants  admit  the  paper  or 
record  title  to  all  the  lands  iuTolyed  in  the  suit  to  be  in  the  plaintiff 
and  to  be  regular  on  its  face.  This  title  as  to  nearly  all  of  the  lands 
had  its  inception  in  mortgages  or  conyeyances  found  and  held  by 
the  District  Court  to  be  mortgages,  executed  and  dated  in  1857, 
and  was  perfected  by  legal  proceedings  ind  a  master's  deed  in  1860; 
and  as  to  the  balance  of  the  lands  it  had  its  inception  in  a  mort- 
gage executed  in  1859,  and  was  consummated  by  legal  proceedings 
and  master's  deed  in  1863.  The  plaintiff  in  and  by  his  reply  to 
the  answer  of  the  principal  defendant  pleads  and  inyokes  the 
protection  of  the  statute  of  limitations. 
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The  language  of  the  statate  of  limitations^  taken  in  its  literal 
sense,  limits  the  time  in  which  actions  may  be  commenced  after 
the  accruing  of  the  cause  of  action,  or  the  right  to  enforce  which  the 
action  is  brought  only,  but  it  applies  equally  to  the  same  facts  or 
rights  when  they  are  pleaded  as  a  defense  or  counter-claim  or  in  the 
nature  of  a  cross-action.  That  part  of  the  Code  of  Civil  Procedure 
from  section  5  to  section  22,  both  inclusive;  is  usually  referred  to 
and  known  as  "  the  statute  of  limitations."  This  statute  prescribes 
the  time  within  which  actions  may  be  brought  for  the  redress  of  every 
class  of  wrongs  and  the  enforcement  of  every  species  of  rights  pro- 
vided for  in  the  Civil  Code,  and  it  is  worthy  of  notice  that  the 
longest  time  prescribed  within  which  any  action  can  be  commenced 
'*  after  the  cause  of  action  snail  have  accrued''  is  ten  years. 

The  sections  of  the  above  statute  especially  applicable  to  the  case 
in  which  it  is  here  invoked  are  sections  6  and  12.  Section  6  pro- 
vides that  ''An  action  for  the  recovery  of  the  title  or  possession  of 
lands,  tenements  or  hereditaments  can  only  be  brought  within  ten 
years  after  the  cause  of  such  action  shall  have  accrued,''  etc. 
Section  12  places  within  the  class  of  cases  which  by  the  previous 
section  are  required  to  be  brought  within  four  years  ''  after  the 
cause  of  action  shall  have  accrued,"  the  following  :  ''  An  action  for 
relief  on  the  ground  of  fraud,  but  the  cause  of  action  in  such  case 
shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the 
fraud." 

I  do  not  deem  it  necessary  or  expedient  to  follow  counsel  to  the 
discussion  of  the  question  as  to  whether  the  above  statute  applies 
to  equity  cases.  The  language  of  the  clause  last  above  quoted 
seems  to  me  to  be  conclusive  that  it  was  intended  to  apply  to 
cases  where  relief  is  sought  in  equity,  even  if  it  can  be  con- 
ceived that  its  application  is  not  confined  to  such  cases.  The 
defendant  Kuhn,  being  sued  in  a  court  of  equity,  seeks  relief  not 
only  against  the  case  alleged  against  him  by  the  plaintiff,  but  also 
prays  both  specific  and  general  relief  against  the  plaintiff  *'  on  the 
ground  of  fraud."  In  this  State  all  courts  of  general  jurisdiction 
are  courts  of  equity.  The  system  of  procedure  under  the  code  is 
patterned  after  that  formerly  prevailing  in  courts  of  equity  rather 
than  that  prevailing  in  courts  of  law.  The  statute  in  its  terms 
applies  generally  to  suits  in  such  courts  ''for  relief  on  the  ground 
of  fraud ;"  it  must  therefore  be  held  to  be  applicable  to  the  case 
at  bar. 
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There  is  an  apparent  conflict  in  the  authorities  as  to  when  the 
statute  in  eases  like  the  one  which  we  are  now  considering,  com- 
mences  to  run.  This  question  has  been  twice  presented  to  this 
court  and  to  some  extent  considered. 

The  case  of  Blake  v.  Chambers,  4  Neb.  90^  was  an  action  for  the 
fraudulent  misapplication  of  trust  funds  by  an  executor  and  to  sub- 
ject certain  real  property  into  which  such  trust  funds  have  been 
converted  to  the  payment  of  the  plaintifiTs  claims  against  the  testa- 
tor. Among  other  defenses  the  defendant  inyoked  the  statute  of 
limitations.  In  deliyering  the  opinion  of  the  court  then  Lake,  G. 
J. 9  said  :  ''  As  to  the  statute  of  limitations,  on  which  some  reliance 
seems  to  have  been  placed,  it  is  well  settled  in  courts  of  equity  in 
cases  like  the  one  under  consideration,  that  the  statute  will  not  com- 
mence to  run  until  the  discovery  of  the  fraud.  And  in  this  State 
such  is  the  statutory  rule.  Oen.  Stat.  525,  §  12.  In  this  case  it  is 
expressly  alleged  that  this  fraudulent  misapplication  of  the  assets 
of  the  estate  was  not  discovered  until  after  the  1st  day  of  January, 
1874,  so  that  in  any  event  the  statute  did  not  begin  to  run  until 
after  that  time,  which  was  but  a  few  days  prior  to  commencing  the 
action.'' 

The  other  case  was  that  of  WeUon  v.  Merrick  County ,  16  Neb. 
83.  This  action  was  brought  to  reoover  back  money  paid  to  the 
county  for  taxes  alleged  to  have  been  unlawfully  demanded  and 
received  by  the  county  in  the  year  1876  on  certain  unpatented  rail- 
road lands.  The  plaintiff  alleged  that  he  had  no  knowledge  of  the 
illegality  of  such  taxes  prior  to  the  Ist  day  of  December,  1881. 
The  defendants'  demurrer  invoking  the  statute  of  limitations  was 
sustained,  which  was  assigned  for  error  in  this  court 

The  present  chief  justice,  in  delivering  the  opinion  of  the  court, 
said :  **  It  is  very  clear  that  there  is  no  error  in  the  ruling  of  the 
court  below.  Even  if  a  cause  of  action  had  existed  in  favor  of  the 
plaintiff  upon  the  payment  of  the  taxes  in  controversy,  it  was  barred 
by  the  statute  of  limitations.  If  a  party  with  ordinary  care  and 
attention  could  have  detected  even  fraud,  he  will  be  charged  with 
actual  knowledge  of  it ;  that  is,  the  mere  fact  that  a  party  is  not 
aware  of  the  existence  of  certain  matters  where  there  is  no  conceal- 
ment will  not  prevent  the  running  of  the  statute  of  limitations. 
Angel  Lim.,  §  187.  But  in  this  case  there  is  no  pretense  of  fraud.'' 

The  point  of  divergence  in  these  cases  is  readily  seen  to  be  where* 
in  the  latter  case,  the  statute  is  declared  to  have  commenced  to  rim 
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when  the  party  with  ordinary  care  and  attention  could  have  detected 
the  fraud  rather  than  when  it  was  discovered.  None  of  the  English 
cases  can  be  relied  upon  as  authority  upon  this  point  as  to  the  true 
construction  of  the  meaning  of  our  statute.  Their  statutes  of  limi- 
tations from  that  of  32  Henry  Vlll  to  3  and  4  William  IV^  exclu- 
aiye  of  the  latter,  are  silent  on  the  subject  of  fraud  or  other  matters 
of  equitable  jurisdiction,  and  the  clause  of  the  twenty-sixth  section 
of  the  latter  statuteiapplicable  to  the  point  now  being  examined,  is 
in  the  following  language  :  '^  XXVI.  That  in  every  case  of  a  con- 
cealed fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rents  of  which  he,  or  any  person  through  whom 
he  claims,  may  have  been  deprived  by  such  fraud,  shall  be  deemed 
to  have  first  accrued  at  and  not  before  the  time  at  which  such 
fraud  shall,  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered,"  etc.  This  statute  is,  I  think,  still  in  force. 
At  all  events  it  was  under  it  that  Vane  v.  Vane,  L.  R.,  8  Ch. 
383,  and  Chatham  v.  Hoar,  L.  R.,  9  Eq.  571,  cases  cited  in 
the  note  to  2  Story's  Eq.  Jur.  (13th  ed.),  §  1521,  as  ''the 
more  exact  rule  "  were  decided.  That  the  more  exact  rule  under 
that  statute  is  that  the  statute  commences  to  run  at  ''the  time 
at  which  such  fraud  shall,  or  with  reasonable  diligence  might 
have  been  first  known  or  discovered,"  cannot  be  doubted;  but 
does  it  follow  that  it  is  the  rule  under  a  statute  like  ours,  which 
lacks  the  words  to  which  that  statute  doubtless  owes  such  con* 
atruction? 

Of  the  States  of  the  Union,  so  far  as  my  limited  time  enables  me 
to  examine,  only  Michigan,  Wisconsin,  Iowa,  California,  Minnesota, 
Kansas,  and  New  York  have  or  had  at  the  time  of  Mr.  Angell's 
compilation,  provisions  in  their  statutes  of  limitations  like  our  own. 
I  do  not  find  that  such  provision  has  been  construed  by  the  Su^ 
preme  Courts  of  either  of  the  three  first-mentioned  States.  The 
provision  of  the  statute  of  California  corresponding  to  that  of  our 
own  which  we  are  now  considering,  was  considered  and  construed  by 
the  Supreme  Court  of  that  State  in  the  case  of  Soyd  v.  Blankmany 
29  Cal.  19.  The  case  ia  long  and  much  involved.  I  quote  that 
part. of  the  syllabus  which  is  in  point: 

^'  An  action  for  relief  on  the  ground  of  fraud  may  be  commenced 
at  any  time  within  three  years  after  a  discovery  of  the  facts  consti- 
tuting the  fraud,  or  of  facts  sufficient  to  put  a  person  of  ordinary 
mtolligence  and  prudence  on  inouiry." 
Vol.  LIX  — 106 
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In  the  State  of  Minnesota,  the  case  of  CammisHoners  of  Mower 
County  T.  Smith,  22  Minn.  97,  an  action  bronght  by  the  conntj 
commissioners  against  a  defaulting  coanty  treasurer,  and  in  which 
the  bar  of  the  statute  was  pleaded,  came  before  the  Supreme  Court 
by  appeal.  In  the  opinion  the  court  say:  ''If  the  defendant, 
occupying  as  he  did  a  fiduciary  relation  to  the  county,  conrerted 
the  money,  it  was  a  fraud  within  the  rule  in  Cock  y.  Van  J^ten,  12 
Minn.  522,  and  the  time  limited  for  the  commencement  of  the 
action  began  to  run  upon  the  discovery  by  the  plaintiff  of  the  fraud 
or  notice  to  it  of  such  facts  and  circumstances,  as  if  investigated, 
would  lead  to  such  discovery."  But  strange  enough,  we  find  in 
the  syllabus  of  the  case  written  by  the  chief  justice  who  wrote  the 
opinion,  the  following:  ''  Where  there  has  been  a  fraudulent  con- 
version, the  time  limited  for  the  commencement  of  the  action  is  to 
be  counted  from  the  discovery  of  the  fraud.'' 

The  corresponding  section  of  the  statute  of  Kansas  was  in  a 
manner  before  the  Supreme  Court  of  that  State  in  the  case  of 
Marbourg  v.  McCormick,  28  Eans.  38.  The  plaintiff  in  error,  an 
agent  of  the  McCormicks,  in  settling  with  them,  had  passed  U» 
them  as  genuine,  and  by  false  representations  induced  them  to 
receive  in  payment  of  a  balance  due  them  on  such  settlement,  a 
certain  note  of  hand  which  proved  to  have  been  signed  by  him  with 
the  name  of  a  fictitious  person,  and  to  be  worthless.  Upon  suit 
by  the  McCormicks  for  such  fraud,  Marbourg  pleaded  the  statute 
of  limitations.  Upon  the  trial  the  court  gave  the  following  in- 
struction to  the  jury:  ''The  time  when  the  statute  of  limitations 
would  commence  to  run  would  not  be  when  mere  suspicions  were 
aroused,  as  that  would  not  be  in  itself  regarded  as  a  discovery,  but 
as  a  circumstance  leading  to  further  investigation.  So  that  in 
this  case,  if  you  find  from  the  evidence  as  adduced  any  fraud  on 
the  part  of  defendant,  the  discovery  of  such  fraud  would  be 
when  the  plaintiff  had  knowledge  thereof,  and  not  when  they  had 
mere  suspicions  only.''  The  giving  of  this  instruction  was  assigned 
for  error  in  the  Supreme  Court.  In  the  opinion  of  the  court,  Judge 
BuEWEB,  after  quoting  said  instruction,  said:  "  The  testimony  upon 
which  such  instruction  was  founded  was  that  of  plaintiff's  agent,  J^hat 
when  he  made  settlement  with  defendant  and  received  the  note  his 
suspicions  were  aroused  by  noticing  that  it  was  all  in  the  hand- 
writing of  the  defendant,  the  maker  not  signing  but  making  his 
mark ;  that  thereupon  he  inquired  of  defendant  concerning  the 
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maker  and  received  in  reply  the  statements  and  representations 
heretofore  noticed;  that  these  saspicions  were  afterward  strength- 
ened hy  the  return  of  a  letter  uncklled  for  which  he  had  directed 
to  Patrick  Flynn  at  Eenneknk.  Now,  in  view  of  these  facts,  wo 
think  the  instruction  correct.  '  Discovery  of  the  fraud '  is  the  Ian* 
gnage  of  the  statute.  That  implies  knowledge  and  is  not  satisfied 
by  mere  suspicion  of  wrong.  The  suspicion  may  be  such  as  to  call 
for  further  investigation,  but  is  not  itself  a  discfovery.  A  party, 
even  though  his  suspicions  have  been  aroused,  may  well  be  lulled 
into  confidence  and  take  no  action  by  such  representations  as  were 
made.  Audit  would  be  strange  if  a  party  who  had  disarmed  sus- 
picions by  his  representations  could  thereafter  plead  those  suspicions 
as  ground  for  immediate  inquiry  and  action,''  etc. 

Strange  as  it  may  seem  the  precise  point  now  before  us  does  not 
appear  to  have  been  directly  considered  by  the  courts  of  New  York. 
The  statute  is  cited  however  and  to  some  extent  considered  by  the 
Superior  Court  of  New  York  city  in  the  case  of  Mayne  v.  Ghris- 
foold,  9  N.  Y.  Leg.  Obs.  25.  I  quote  from  the  syllabus:  '^A 
bill  filed  for  relief  on  the  ground  of  fraud,  which  shows  on  its  face 
that  the  fraud  was  committed  more  than  six  years  before  the  filing 
of  the  bill,  should  not  merely  state  in  anticipation  of  the  defense 
of  the  statute  of  limitations  that  the  fraud  was  discovered  within 
six  years,  but  show  that  it  could  not  with  reasonable  diligence  have 
been  discovered  sooner."  To  the  same  effect  is  the  case  of  Bertine 
V.  Varian,  1  Edw.  Ch.  343. 

From  these  cases  it  would  seem  that  none  of  the  courts  have 
been  content  to  leave  to  the  statute  the  plain  import  of  its  words. 
This  may  arise  from  the  use  of  the  word  "  discovery."  This  word, 
when  used  in  reference  to  past  transactions  or  omissions  cannot 
have  the  same  literal  meaning  as  when  applied  to  the  discovery  of 
a  new  continent  or  of  a  principle  in  physics.  Fraud  in  a  past  and 
consummated  transaction  cannot  be  the  subject  of  direct  ocular  or 
auricular  discovery  or  knowledge.  The  discovery  then  of  which 
the  statute  speaks^  is  of  evidence  or  of  evidential  facts  leading  to  a 
belief  in  the  fraud  and  by  which  its  existence  or  perpetration  may 
be  established,  and  not  of  the  fraud  itself  as  an  existing  entity. 

If  I  am  correct  in  the  above,  the  inference  follows  that  it  is  im- 
possible to  lay  down  any  general  rule  as  to  the  amount  of  evidence 
or  number  or  nature  of  evidential  facts  which  must  be  discovered 
before  the  statute  will  commence  to  run;  therefore  the  rule  snp- 


844  NEBRASKA, 


Palmer  y.  Bowma. 


plied  by  the  clause  of  section  26,  chapter  27,  3  and  4  William  IV, 
above  qnoted,  and  which  seems  to  be  followed  more  or  lees  dofldj 
by  the  oases  above  cited,  is  after  all,  'Hhe  more  exact  rule/' 

To  return  to  the  case  at  bar.  The  frauds  or  facts  alleged  to  have 
been  fraudulent  on  the  part  of  the  plaintiff  and  relied  upon  by  the 
defendant  Enhn  as  a  defense  to  the  action  and  as  the  ground  of 
relief  to  himself,  all  occurred  more  than  ten  years,  in  point  of  fact 
more  than  twenty  years,  before  the  commencement  of  the  action. 
The  defendant  is  then  barred  of  his  defense  unless  it  be  true  that 
down  to  a  point  of  time  less  than  four  years  before  the  commence- 
ment of  the  action,  the  defendant  was  in  ignorance  thereof  or  of 
any  fact  or  circumstance  connected  therewith  sufficient  to  put  a 
person  of  ordinary  intelligence  and  prudence  upon  inquiry  in  re- 
spect thereto. 

[Omitting  questions  of  pleading  and  of  &ot.] 

The  other  judges  concur.  Decrm  afirmetL 
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on  Neb.  401) 

AeUtm  — pri9ileg4  of  party  from  mU  wkUe  r^iwminffflrom  trioL 

One  charged  with  a  criminal  offense  In  another  ooontj  than  that  of  his  rasi- 
dence,  and  who  on  the  trial  is  discharged,  Is  priyileged  from  dyil  suit  in 
that  countj  until  the  lapse  of  a  reasonable  .time  to  enable  him  to  retam 
home.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Thummell  £  Piatt,  for  plaintiff  in  error. 

0.  A.  Abbott,  for  defendants  in  error. 

Maxwell,  C.  J.  The  plaintiff  sued  defendants  on  a  promissorj 
note  for  the  sum  of  $530,  executed  and  deliyered  by  them  to  plain- 
tiff in  the  city  of  Grand  Island,  county  of  Hall.  The  case  was 
filed  in  the  County  Court  on  the  7th  day  of  September,  1885,  sum- 
mons issued  and  delivered  to  the  officer  to  serve,  returnable  on  the 

*See  note,  38  Am.  liep.  717;  Smith  v.  Jones  (76  Me.  188).  49  Am.  Rep.  58a 
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first  Monday  of  Octobery  1885,  or  on  the  first  day  of  the  next  term 
of  the  Ooonty  Gonrt  of  said  oonnty. 

The  defendants  were  nnder  indictment  to  appear  and  answer  at 
the  September  (1885)  term  of  the  District  Oonrt  of  said  coanty,  to- 
wit:  September  8th.  They  had  been  indicted  along  time  prerious, 
and  had  given  bail  for  their  appearance  at  said  term.  They 
appeared,  and  after  several  days'  trial  were  acquitted.  On  the 
afternoon  of  the  day  of  acquittal  the  officer  having  said  summons 
in  his  possession  served  the  defendants  with  a  copy  of  the  writ  for 
their  appearance  at  the  next  term  of  the  said  County  Court  in  said 
county  to  answer  to  the  action  on  the  note.  On  the  answer  day, 
to-wit,  October  5,  1885,  the  defendants  filed  a  plea  to  the  juris- 
diction, of  the  court  over  the  person  of  the  defendants,  for  the 
reason  they  were  served  while  in  attendance  on  court,  without 
being  subpcBuaed,  they  being  residents  of  another  county  in  this 
State. 

To  this  plea  the  plaintiff  filed  a  demurrer.  The  demurrer  was 
overruled  and  the  case  was  dismissed  at  the  cost  of  plaintiff. 
Plaintiff  took  the  case  to  the  District  Court,  where  the  same  ruling 
was  made,  the  court  dismissing  and  overruling  the  petition  in 
error. 

At  common  law,  parties  and  witnesses  attending  in  good  faith 
any  legal  tribunal  were  privileged  from  arrest  on  civil  process  dur- 
ing their  attendance  and  for  a  reasonable  time  in  going  and  return- 
ing. Thomps<m'8  case,  122  Mass.  428.  And  this  whether  they 
attend  on  summons  or  voluntarily,  and  whether  they  have  or  have 
not  obtained  a  writ  of  protection.  Walpole  v.  Alexander,  3  Doug. 
45;  Jteekins  v.  Smith,  1  H.  Bl.  636;  Arding  y.  Flower,  8  T.  B.  534 
Spence  v.  Stuart,  3  East,  89;  Ex  parte  Byne,  1  Yes.  &  B.  316 
Persse  v.  Perese,  5  H.  L.  Cas.  671;  McNeiVs  case,  6  Mass.  245 
Wood  V.  Neale,  5  Gray,  538;  May  v.  S/iumway,  16  Cray,  86;  Obay, 
J.,  in  Thompson's  case,  supra. 

In  some  of  the  early  cases  in  this  country  it  was  held  that  the 
privilege  of  suitors  and  witnesses  extended  no  further  than  exemp- 
tion from  arrest,  and  that  service  by  summons  was  legal,  and  where 
an  arrest  was  made,  common  bail  must  be  61ed  or  a  general  appear- 
ance entered.  Blight  v.  Fisher,  Pet.  C.  C.  41;  Hunter  y^  Cleve* 
land,  1  Brev.  167;  Taft  v.  Hoppin,  Anthon  N.  P.  255;  Booraem  v. 
Wheeler,  12  Vt.  311.  The  tendency  of  the  courts  however  has  been 
to  enlarge  the  privilege  and  to  afford  full  protection  to  suitors  and 
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witnesses  from  all  forms  of  process  of  a  ciril  nature  daring  their 
attendance  before  any  judicial  tribunal,  and  for  a  reasonable  time 
in  going  and  returning. 

In  People  v.  Judge,  40  Mich.  729,  in  a  well  considered  opinion  by 
Judge  CooLEY,  it  is  said,  ''  There  is  no  doubt  whatever  that  the 
privilege  exists  in  the  case  of  all  proceedings  in  their  nature  judi- 
cial, whether  taking  place  in  court  or  not.  Fletcher  y.  Baxter,  % 
Aik.  224;  San/ord  v.  Chase,  3  Cow.  381;  Clark  v.  Orani,  8 
Wend.  257;  and  in  Reintner  v.  Oreen,  1  M.  ft  S.  638,  it  was  veij 
justly  recognized  in  the  case  of  bail  attending  for  the  purpose  of 
justification.  In  OommonweaUh  y.  Hawkee,  13  Bush,  699;  s.  c, 
26  Am.  Bep.  242,  where  the  privilege  was  allowed  in  the  case  of 
•one  brought  within  the  jurisdiction  on  process  of  extradition,  it  is 
clearly  shown  that  the  reason  of  the  privilege  must  determine  its 
extent"  To  the  same  effect  see  Oanwm^s  case,  47  Mich.  482; 
Baldwin  v.  Judge,  48  Mich.  525. 

In  Mitchell  v.  Huron  Circuit  Judge,  53  Mich.  541,  542,  where  a 
resident  of  Bay  county,  who  was  a  party  to  two  suits  pending  in 
the  county  or  Huron,  and  went  into  the  latter  county  to  attend  the 
trial  thereof,  he  was  examined  as  a  witness  in  one  of  the  cases, 
and  the  other  case  was  continued.  While  so  in  attendance  he  was 
served  with  summons  in  the  latter  county  in  another  case;  he 
applied  to  the  court  on  a  showing  of  the  facts  to  set  aside  the  ser- 
vice, but  the  application  was  refused;  he  then  applied  to  the 
Supreme  Court  for  a  mandamus.  The  court,  per  Cooley,  J.,  say  : 
**  We  think  the  case  is  within  the  principle  of  Watson  v.  Judge  of 
/Superior  Court,  40  Mich.  729,  and  that  the  writ  should  issue. 
Public  policy,  the  due  administration  of  justice,  and  protection  to 
parties  and  witnesses  alike  demand  it.  There  would  be  no  ques* 
tion  about  it  if  the  ^suit  had  been  commenced  by  arrest;  but  the 
reasons  for  exemption  are  applicable,  though  with  somewhat  less 
force,  in  other  cases  also.  The  following  cases  may  be  referred  to 
for  the  general  reasons:  Jfbrris  v.  Beach,  2  Johns.  294;  San/ord  v. 
Chase,  3  Cow.  381;  Dixon  v.  Big,  4  Edw.  Ch.  557;  Clark  v.  Grant, 
2  Wend.  257;  Seaver  v.  Robinson,  3  Dner,  622;  Person  v.  Ori&r,  66 
N.  T.  121;  8.  c,  23  Am.  Rep.  35;  Matthews  v.  Tufts,  87  N.  Y. 
568;  Hairs  case,  1  Tyler,  274;  In  re  Healey,  53  Vt.  694;  s.  c,  38 
Am.  Bep.  713;  Miles  v.  McCulhugh,  1  Binn.  77;  Halsey  v.  Stew- 
art, 4  N.  J.  L.  366;  Dungan  v.  Miller,  37  N.  J.  L.  182;  Vincent  v- 
Watson,  1  Rich.  Law,  194;  Sadler  v.  Ray,  5  Rich.  Law,  523;  Mar* 
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tfin  y.  Ramsejf,  7  Humph.  260;  Dickenson* s  case,  8  Harr.  (Del.) 
517;  Uenegar  v.  SpangUr,  29  Oa.  217;  May  v.  Shumway,  16  Gray, 
86;  Tfiompson's  case,  122  Mass.  428;  BaOenger  v.  Mlioti,  72  N.  G. 
596;  Parife^r  v.  Hoichkiss,  Wall.  C.  C.  269;  c7un«0U  Bank  v.  McSpe- 
dan^  5  Biss.  64;  Arding  v.  Flower,  8  T.  B.  634;  Newton  y.  Askew, 
6  Hare,  319;  Per^^tf  y.  Persse,  5  H.  L.  Oas.  671.  See  also  Matter 
of  Cannon,  47  Mich.  481." 

In  Gompton  y.  Wilder,  40  Ohio  St.  130,  one  IT.,  a  resident  of 
Pemisylyania,  was  extradited  from  that  State  upon  a  requisition 
issued  by  the  goyernor  of  Ohio  upon  application  of  one  0.,  iu  a 
criminal  proseontion;  it  was  held  that  the  service  of  summons  and 
on  order  of  arrest  issued  in  a  ciyil  action  brought  by  0.  against  U. 
And  made  upon  U..  directly  after  he  had  entered  into  a  recognizance 
to  appear  before  the  Court  of  Common  Pleas  at  its  next  term,  and 
before  he  had  an  opportunity  to  return  to  his  home,  was  rightly 
flet  aside. 

In  Fertfan  v.  Orier,  66  N.  Y.  124;  s.  c,  23  Am.  Rep.  35,  it  is 
said:  '*  It  is  the  policy  of  the  law  to  protect  suitors  and  witnesses 
from  arrest  upon  ciyil  process  while  coming  to  and  attending  the 
-court  and  while  returning  home.  Upon  principle  as  well  as  upon 
authority  their  immunity  from  the  service  of  process  for  the  com- 
mencement of  ciyil  action  against  them  is  absolute  eundo,  morando 
et  redeundo.  This  rule  is  especially  applicable  in  all  its  force  to 
Auitors  and  witnesses  from  foreign  States  attending  upon  the  courts 
of  this  State.  In  some  instances  witnesses  and  suitors,  residents 
of  the  State,  have  only  been  discharged  from  arrest  upon  filing 
common  bail,  but  the  service  of  process  upon  non-resident  witnesses 
and  suitors  has  been  absolutely  set  aside,  thus  giving  color  to  a  distinc- 
tion betweeen  the  two  classes  in  respect  to  their  immunity.  Whether 
any  distinction  should  or  does  in  fact  exist  is  at  least  doubtful.  This 
immunity  is  one  of  the  necessities  of  the  administration  of  jastice, 
and  courts  would  often  be  embarrassed  if  suitors  or  witnesses  while 
attending  court  could  be  molested  with  process.  Witnesses  might  be 
deterred  and  parties  preyented  from  attending,  and  delays  might  ensue 
cr  injustice  be  done.  In  No  rris  y.  Beach,  2  Johns.  294,  the  defend- 
ant, a  resident  of  the  State  of  Connecticut,  attending  in  this  State 
to  proye  a  will,  was  held  exempt  from  the  seryice  of  a  capias  and 
discharged  absolutely  from  tlie  arrest.  The  like  relief  was  granted 
in  Sanford  v.  Chnse,  3  Cow.  381,  and  the  defendant,  a  resident  of 
Massachusetts,  arrested  upon  civil  process  while  attending  as  a  wit* 
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new  before  arbitrators,  was  discharged  abeolately  withoat  filing 
common  bail,  the  court  saying:  "  The  privilege  of  a  witness  shoald 
be  absolate/'  The  court  in  Hopkins  t.  Coburn,  1  Wend.  292,  ex- 
pressly affirm  the  absolute  immunity  of  foreign  witnesses  attending 
our  courts  from  the  service  of  civil  process  for  the  commencement 
of  an  action.  The  same  rule  was  held  in  Seaver  v.  Robinson^  3 
Duer,  622,  and  Merrill  v.  Oeorge,  23  How.  331,  and  the  serrioe  of 
a  summons  upon  persons  attending  from  other  States  was  in  each 
case  set  aside.  This  case  in  Van  Li&uw  v.  Johnson  (decided  in 
March,  1871,  but  not  reported)  substantially  adjudged  that  a  sum- 
mons could  not  be  served  upon  a  defendant,  a  non-resident  of  the 
State,  while  attending  a  court  in  this  State,  as  a  party.  Four  of 
the  judges  taking  part  in  that  decision  were  of  the  opinion  that 
neither  a  party  nor  a  witness  attending  court  in  this  State  from  a 
foreign  State  could  be  served  with  a  summons  for  the  commence- 
ment of  an  action.'^ 

In  Matthews  v.  Tuffts^  87  N.  Y.  570,  the  case  of  Van  Lisuw  v. 
Johnson,  above  referred  to,  is  cited  with  approval,  and  the  court 
■ay:  ''  This  immunity  does  not  depend  upon  statutory  provisions, 
but  IS  deemed  necessary  for  the  due  administration  of  justice;  it  is 
not  confined  to  witnesses,  but  extends  to  parties  as  well,  and  is 
abundantly  sustained  by  authonty.^' 

In  Huddeson  v.  Prizer,  9  Phila.  65,  the  court  says  the  immunity 
**  is  alike  the  privilege  of  the  person  and  the  pririlege  of  the  court; 
it  renders  the  administration  of  justice  free  and  untrammelled  and 
protects  from  improper  interference  all  who  are  concerned  in  it'^ 
See  also  Lamed  v.  Oriffin^  12  Fed.  Rep.  590,  where  many  of  the 
cases  are  rcYiewed.  Atchison  y.  Morris,  11  Fed.  Bep.  582;  Phmp- 
ton  y.  Winslow,  9  Fed.  Bep.  365;  Bridges  v.  Sheldon,  7  Fed.  Bep. 
19;  Brooks  y.  FarwM,  4  Fed.  Bep^  166;  Parkor  t.  Hotchkiss,  1 
Wall.  Jr.  269. 

The  defendants  in  their  answer,  in  addition  to  showing  that  they 
had  given  bail  to  appear  at  the  time  and  place  stated,  allege  that 
they  were  necessary  witnesses  on  the  trial  and  therefore  could  not 
be  served  with  summons  in  a  county  m  which  they  did  not  reside. 
We  do  not  wish  to  place  our  decision  upon  the  narrow  ground  that 
the  immunity  applies  only  fco  witnesses;  it  applies  also  to  parties 
and  is  necessary  to  the  due  administration  of  justice.  The  defend- 
ants therefore  would  have  been  entitled  to  immunity  from  service 
of  civil  process  upon  them  if  they  had  not  given  bail  for  their 
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appearance  at  the  time  and  place  stated.  They  were  defendants  to 
HU  action  in  which  the  State  was  the  party  prosecuting,  and  they 
were  entitled  to  defend  the  same  withont  fear  of  molestation  from 
the  commencement  of  civil  actions  against  them.  The  rale  applies 
with  greater  force  howerer  when  they  had  given  bail  to  appear. 
We  hold  therefore  that  they  could  not  be  served  with  summons 
uncil  reasonable  time  had  elapsed  after  their  discharge  to  enable 
them  to  return  to  their  homes. 

There  is  no  error  in  the  record  and  the  judgment  will  be  aflBrmed. 

The  other  judges  concur.  Judgment  affirmed. 


TTegkbr  v.  Eoehk. 

(21  Neb.  580.) 
Ir^faney  —  cantrcusi — ratificaiion. 

Where  an  infant  executes  a  parchase-monej  mortgage  for  land,  and  after 
majority  conveys  the  land,  he  thereby  ratifies  the  mortgage. 

ACTION   to  declare  a  mortgage   a  lien,  etc.     The   head-note 
shows  the  point. 

Brome,  White  <6  Mapes,  for  plaintiff. 
Wigion  &  Whitham,  for  defendant. 

Maxwell,  G.  J.  [Omitting  recitation  of  facts.]  Does  the  proof 
show  sufScient  ratification,  after  Emil  Koehn  became  of  age,  to 
justify  the  court  in  enforcing  the  contract  against  him?  The  decis- 
ions upon  an  infant's  liability  after  he  reaches  his  majority,  on  a 
contract  made  by  him  during  infancy,  are  directly  in  conflict. 

In  Pntctor  v.  Sears,  4  Allen,  95,  it  was  held  by  the  Supreme 
Court  of  Massachusetts  that  when  an  infant  had  made  a  promissory 
note,  and  after  majority  he  admitted  the  debt  and  promised  to  pay 
the  same,  it  was  not  sufBcient,  as  a  mere  acknowledgment  would 
not  have  the  effect  to  make  the  obligation  valid. 

In  2  Kent  Com.  237,  it  is  said:  *'  The  books  appear  to  leave  the 
question  in  some  obscurity,  when  and  to  what  extent  a  positive  act 
on  the  part  of  the  infant  is  requisite.'' 

In  Henry  v.  Root,  33  N.  T.  545,  it  is  said:  '^I  think  that  the 
course  of  decision  in'  this  State  authorizes  us  to  assume  that  the 
Vol.  LIX  — 107 
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narrow  and  stringent  rule,  formerly  ennnciated,  that  to  establish 
die  contract,  when  made  in  infancy,  there  mast  be  a  precise  and 
poeitiye  promise  to  pay  the  particular  debt  after  attaining  majority. 
Is  not  sustained  by  the  more  modem  decisions.-^' 
•  In  Zouch  Y.  Parsons,  3  Burr.  1794,  it  was  held  that  a  conyey- 
iance  by  a  lease  and  release  executed  by  an.infant  without  liveiy  of 
seisin  was  voidable  only;  Lord  Makbfisld  cities  Bro.  Abr.  to  prove 
that  the  delivery  of  a  deed  cannot  be  void  but  only  voidable;  and 
ho  adds:  '^ There  is  no  difference  in  this  respect  between  the  feoff- 
ments and  deeds  which  convey  an  interest." 

In  Conroe  v.  Birdsall,  \  Johns.  Cas.  127;  s.  c,  1  Am.  Dec.  105, 
it  was  held  that  the  bond  of  an  infant,  which  takes  effect  by  delivery 
the  same  as  other  deeds,  was  only  voidable,  apd  this  rule  was  affirmed 
in  Jackson  v.  Todd,  6  J^ohns.  257;  Jackson  v.  Carpenter,  11  Johns. 
539;  Boo/\.  Stafford,  7  Cow.  179. 

The  question  was  before  the  court  in  Kleffel  v.  Bulloch,  8  Keb. 
33G.  That  was  an  action  for  goods  furnished  and  labor  perf ormed^ 
ihe'balanccf  claimed  to  be  due  being  $66.90.  Cleffel  offered '{6 
confess  judgment  for  $40  with  costs  then  accrued;  this  was  not 
^C^pted.  A  trial  was  had  and  judgnient  rendered  for  a  less  sum 
than  $40,  and  the  costs  which  ammounted  to  a  very  large  sum 
(more  than  $400),  were  taxed  to  Bullock.  Upon  his  coming  of 
age  he  refused  to  avail  himself  of  thie  judgment,  and  the  court 
held  that  as  no  guardian  had  been  chosen  for  him  he  was  not 
liable  for  the  costs.  It  is  said  (page  344):  '^From  analogy  to 
the  cases  of  the  ratification  of  the  voidable  acts  of  infants  after 
becoming  of  full  age,  we  think  it  clear,  that  if  after  reaching 
his  majority,  he  had  either  assented  to  judgment  on  the  verdict 
or  taken  a  single  step  in  the  further  prosecution  of  the  action^ 
all  the  privilege  of  infancy  would  thereby  have  been  fully  waived 
and  he  would  have  been  bound  by  the  action  of  the  court  But 
the  record  shows  that  at  the  very  first  opportunity  after  he  reached 
the  age  of  twenty-one  years,  he  disclaimed  all  benefit  from  what 
had  been  done  in  the  case  and  in  the  most  unequivocal  manner 
denied  the  jurisdiction  of  the  court  to  proceed  further." 
^  In  Fhilpoi  v.  Sandwich  M^fg  Co.,  18  Neb.  54,  it  was  held  that 
contracts  of  an  infant  other  than  for  necessaries  were  voidable  only, 
and  upon  coming  of  age  he  had  the  right  to  affirm  or  avoid  in  his 
discretion;  and  in  Ward  v.  Laverty,  19  Neb.  431,  and  ffBrien  v. 
Oaslin,  20  Neb.  352,  it  was  held,  that  an  infant  becoming  of  age 
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must  diflaffinn  a  deed  within  a  reasonable  time  or  be  barred  of  the 
right. 

These  cases  seem  to  be  based  apon  sound  principles.  The  con- 
tract is  merely  conditional  that  the  infant  shall  not  disafSrm  after 
becoming  of  age.  The  law  however  is  to  be  used  as  a  shield^ 
as  a  meails  by  which  he  may  be  protected  against  inequitable  bar- 
gains; it  is  not  designed  as^  a  means  of  enabling  him  to  rob  others' 
by  procuring  and  retaining  their  property  without  paying  for  it. 
The  principles  of  justice  apply  to  an  infant  as  well  as  an  adult; 
therefore  if  he  purchases  real  estate  and  receives  a  deed  therefor, 
and  to  secure  the  consideration  he  executes  a  mortgage,  upon  such 
land  and  after  coming  of  age  sells  the  real  estate  as  his  own,  his 
plea  of  the  invalidity  of  the  mortgage^  will  be  unavaihng.  That  is 
he  cannot  confirm  that  part  of  the  transaction  which  is  beneficial 
to  him  and  repudiate  that  which  imposes  an  obligation. 

The  rule  was  very  carefully  considered  in  Philpot  v.  Sandwich 
itfg  Co.^  supra;  and  it  Was  held  in  that  case  that  if  an  infant 
purchased  personal  property  and  gave  his  promissory  note  therefor, 
he  cannot,  upon  arriving  at  the  age  of  twenty-one  years,  retain  the 
property  and  plead  infancy  as  a  defense  to  the  note.  This,  we 
think,  is  the  correct  rule.  Sec  also  Delano  v.  Blake,  11  Wend.  65; 
a.  G.^  25  Am.  Dec.  617;  Jones  y.  Phmnix  Bank,  8  N.  Y.  228; 
Kitchen  v.  Lee,  11  Paige,  107;  s.  c,  42  Am.  Dec.  101;  Lynde  v. 
Budd,  2  Paige,  191;  &  c,  21  Am.  Dec^  84;  Deasony,  Boyd,  1  Dana, 
45;  Cheshire  v.  Barrett,  4  McOord,  241;  s.  c,  17  Am.  Dec.  735; 
O'tman  v.  Moak,  3  Sandf.  Gh.  431. 

The  plaintiff  is  entitled  therefore  to  have  the  mortgage  duly  es- 
tablished and  recorded  in  the  proper  records  of  Pierce  county. 
The  value  of  the  property  does  not  appear  in  this  record,  and  the 
question  of  the  personal  liability  of  Emil  Koehn  does  not  arise  in 

the  case. 

3.  An  attempt  was  made  by  the  proof  to  show  a  partial  rescis- 
sion of  the  contract  between  Oustav  Koehn  and  the  plaintiff ;  no 
issue  of  that  kind  is  made  m  the  pleadings,  and  we  cannot  con- 
sider it  in  this  collateral  proceeding.  There  is  no  error  in  the  record 
and  the  judgment  of  the  court  below  is  afiSrmed. 

The  other  judges  concur.  Judgment  affirmed. 
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OP  N«b.  aSL) 
Oorparaiion  —  note  by  prtnnoton  htfdre  p&rfeeHng  of  organiaaUan, 

Oertain  persons  drew  up  and  signed  articles  of  incorporation  of  a  cattle  oooir 
panj,  and  before  they  were  filed  for  record,  and  before  the  time  fixed  for 
the  commencement  of  the  business  of  the  corporation,  they  selected  a  presi- 
dent, who  in  their  presence  and  with  their  approval  executed  and  deliTeied 
to  M.  a  note  in  consideration  of  certain  property  for  the  corporation,  which- 
after  the  organisation  was  perfected  and  after  the  time  fixed  for  the  com- 
mencement of  its  basiness,  came  into  its  possession  and  ownership  and  was 
*  used  and  enjoyed  by  it.  Held,  that  M.'s  Indorsee  could  recoTer  on  the  note 
against  the  corporation. 

ACTIOX  OD  a  promissory  note.     The  facts  are  sufficiently  stated 
in  the  head-note;  also  in  the  last  paragraph  of  the  opinion. 
The  plaintiff  had  judgment  below. 

John  Dawson  and  Calvin  H,  FroWf  for  plaintiff  in  error. 

W.  S.  Morlan^  for  defendant  in  error. 

Cobb,  J.  [Omitting  statement  of  pleadings  and  of  CTidenoe.] 
As  I  understand  the  case,  there  is  but  one  important  point  inyolyed 
in  it.  It  is  not  denied,  nor  can  it  be  under  the  pleadings,  admis- 
sions and  evidence,  that  long  before  the  commencement  of  this 
action  the  plaintiff  in  error  had  been  in  existence  both  de  facto  and 
dejure  as  a  corporation,  under  the  laws  of  this  State;  but  the  con- 
tention is,  that  the  action  cannot  bo  maintained,  for  the  reason 
that  the  instrument  sued  on  was  executed  and  delivered  in  point 
of  time  nearly  one  month  before  the  filing  and  recording  of  the 
articles  of  incorporation  of  said  company,  and  one  day,  in  point  of 
time,  before  that  provided  for  in  said  articles  for  the  commence- 
ment of  the  business  of  said  incorporation.  It  is  not  denied  that 
the  consideration  for  which  said  instrument  was  given  passed  to  the 
possession  of  said  corporation  and  has  been  retained  and  enjoyed 
by  it. 

I  have  carefully  examined  the  numerous  cases  cited  by  counsel 
for  the  plaintiff  in  error,  to  the  proposition  that  **  there  could  be 
no  incorporation  until  the  articles  of  incorporation  were  filed  m  the 
county  clerk's  office,  as  there  should  be  a  substantial  compliance 
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with  the  statute  before  the  corporation  conld  be  considered  in 
SMeJ^  This  proposition  is  sustained  by  the  cases  of  Abbott  v. 
ONiaka  Smeliing  Co.,  4  Neb.  416;  Harris  v.  McOregor,  29  Gal.  124; 
Douthitt  T.  Stinson,  63  Mo.  M9,  and  Siowe  v.  Flagg,  72  111.  397; 
^so  Bigehw  y.  Gregory ,  73  111.  197.  But  these  are  all  cases  where 
parties  were  sued,  either  as  nataral  persons  or  as  partnerships,  and 
nought  to  defend  by  pleading  or  proving  corporate  rights  or  powers. 
In  all  sach  cases  I  think  it  is  held  that  the  party  iJleging  or  rely- 
ing upon  snch  corporate  existence  mast  prove  at  least  a  colorable 
<K>mpliance  with  all  provisions  of  law  upon  which  such  corporate 
existence  is  made  to  depend.  In  the  case  at  bar  the  Paxton  Cattle 
Company  is  sued  as  a  corporation,  and  sought  to  be  held  responsible 
for  corporate  acts  antedating  its  legal  existence.  In  other  words, 
it  is  sought  to  make  it  pay  for  property  of  which  the  corporation 
found  itself  in  possession  upon  coming  into  legal  existence,  and 
that  at  a  price  and  upon  terms,  in  the  agreeing  upon  and  fixing 
which  it  had  not,  nor  could  have  had,  any  legal  voice. 

There  are  well-recognized  principles  of  law  under  which  this  may 
be  done,  supported  by  a  line  of  well-considered  cases,  both  Ameri- 
•can  and  English.  I  will  quote  from  two  of  these  cases,  one  of 
which  is  cited  by  counsel  for  plaintiff  in  error,  in  which  it  is  held 
that  the  promoters  of  a  future  incorporation,  while  the  same  exists 
only  in  prospect,  may  contract  obligations  by  which  the  corporation, 
when  legally  organized,  will  be  bound. 

The  case  referred  to  is  that  of  BeWs  Gap  Railroad  Co.  v. 
Christy,  79  Penn.  St.  54.  I  quote  from  the  syllabus:  '^  Where  a 
number  of  persons  not  incorporated,  but  associated  for  a  common 
object,  intending  to  procure  a  charter,  authorize  acts  to  be  done  in 
furtherance  of  their  object  by  one  of  their  number,  with  the  under- 
attmding  that  he  should  be  compensated,  if  such  acts  were  necessary 
to  the  organization  and  its  objects  and  are  accepted  by  the  corpora- 
tion and  the  benefits  enjoyed,  they  must  be  taken  cum  oners  and  be 
compensated  for." 

In  that  case,  while  the  court  denied  the  claim  of  the  plaintiff  for 
compensation  for  his  services  in  making  a  pioneer  survey  of  a  route 
for  a  railroad,  and  procuring  a  charter  for  the  company,  etc.,  it  did 
so  for  the  reason  that  snch  services  were  procured  and  acquiesced 
in  by  less  than  a  majority  of  the  active  promoters  of  the  scheme. 
In  the  opinion  the  court  say:  "  We  do  not  desire  to  controvert  the 
principles  established  in  England,  and  to  some  extent  recognized 
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in  this  country^  that  when  the  projectors  of  a  company  enter  into 
contracts  in  behalf  of  a  body  not  existing  at  the  time,  bat  to  be 
called  into  existence  afterward,  then  if  the  body  for  whom  the 
projectors  assamed  to  act  does  come  into  existence,  it  cannot  take 
the  benefit  of  the  contract  withoat  performing  that  part  of  it  which 
the  projectors  undertook  that  it  should  perform." 

The  case  of  Low  y.  Railroad^  45  N.  H.  370,  is  quite  in  point 
The  leading  facts  of  the  case  may  be  shortly  stated  thus:  The 
legislature  of  Vermont,  in  November,  1835,  passed  an  act  incor- 
porating the  Connecticut  and  Passumpsic  Rivers  Railroad  Company, 
with  power  to  construct  a  railroad  from  the  south  boundary  of 
'Vermont  up  the  valleys  of  the  Connecticut  and  Passumpsic  to  the 
north  line  of  the  State,  the  capital  to  be  $2,000,000,  and  the  act  to 
be  void  unless  $20,000  should  be  expended  on  the  road  within  five 
years.  Nothing  having  been  done  under  the  act,  by  an  act  of  Oct 
31,  1843,  the  corporation  was  revived,  subject  to  a  similar  condi- 
tion, and  Messrs.  Fairbanks,  Hall  and  others  were  appointed  commis- 
sioners to  open  books  and  receive  subscriptions  to  the  capital  stock 
of  the  company.  Near  the  close  of  the  year  1844,  for  reasons  stated 
in  the  case,  there  commenced  a  great  revival  of  interest  in  the  said 
line  of  railroad,  and  the  plaintiff  being  largely  concerned  in  busi- 
ness in  Brantford,  Vt.,  was  engaged  in  the  effort  to  awaken  an 
enterprise  of  building  the  said  railroad.  Says  the  statement  of  the 
case:  **  The  evidence  tended  to  show  that  he  collected  maps,  charts, 
and  statistics  showing  the  feasibility  of  the  road  and  the  probable 
amount  of  transportation  upon  it;  that  he  was  active  in  getting  up 
meetings,  public  and  private,  of  those  interested  at  various  places 
where  the  road  was  supposed  likely  to  pass,  at  which  meetings  he 
was  present  and  laid  before  the  people  assembled  the  material  and 
data  he  had  collected;  and  was  successful  in  exciting  a  general  in- 
terest and  attention  to  the  project.  At  some  of  these  meetings 
^Ir.  Low  suggested  to  the  persons  present  who  took  the  principal 
lead  in  the  movement  of  the  necessity  of  some  person  being  em- 
ployed steadily  in  visiting  and  stirring  up  the  people  in  the  different 
towns  interested,  in  Vermont  and  New  Hampshire,  in  visiting 
Boston  and  Canada,  and  inviting  the  attention  of  the  capitalists  to 
the  advantages  of  the  road,  and  generally  in  forwarding  the  enter- 
prise; that  they  all  assented  to  the  suggestion  and  to  the  urgent 
need  of  such  exertions,  and  suggested  to  Mr.  Low  that  he  was  the 
man,  and  the  only  man  who  could  successfully  accomplish  the  object 
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Mr.  Low  stated  his  anxiety  for  the  road  and  his  willingness  to  do 
what  he  conld  consistently,  with  due  attention  to  his  business;  but 
that  his  business  was  large,  requiring  almost  his  whole  time,  and  that 
he  could  not  afford  to  devote  his  time  to  the  railroad,  as  it  was  nec- 
essary that  some  one  should  do.  To  which  they  replied  that  he  must 
make  it  his  business  to  push  forward  the  road,  and  assured  him  if 
he  would  do  so  be  should  be  abundantly  compensated  for  his  services 
and  expenses.  Mr.  Low  testified  that  he  always  expected  to  be 
fully  compensated  and  paid  by  the  railroad  compauy,  for  his  titne 
and  labor  and  neglect  of  his  own  business,  and  that  he  devoted  to 
this  object  almost  all  his  time,  from  Jan.  1,  1845,  till  the  organiza- 
tion of  the  corporation  on  the  15th  day  of  January,  1846. 

**  The  gentlemen  who  gave  these  assurances  to  Mr.  Low  were 
not  corporators  named  in  the  charter,  and  no  meeting  of  the  cor- 
poration had  been  held,  or  association  formally  admitted;  but  they 
were  active  favorers  of  the  enterprise,  intending  to  become  stock- 
holders, and  actually  taking  shares  in  it  when  the  books  were  o])ened. 

"The  evidence  tended  to  show  that  Mr.  Low  visited  Boston  and 
spent  many  weeks  there,  laboring  to  enlist  the  co-operation  of  men 
of  capital  there;  that  he  visited  mauy  places  in  the  vicinity  of  the 
route,  and  in  Canada,  to  unite  their  efforts  and  encourage  sub^ 
scriptions."  There  was  evidence  of  other  services  rendered  by  Mr. 
Low  of  the  same  general  character;  also  that  to  enlist  the  aid  of 
one  Harrison  Oilmore,  of  Boston,  he  agreed  to  give  him  his  best 
horse  whenever  the  cars  should  run  into  Brantford,  and  that  he 
accordingly  did  give  him  such  a  horse,  which  he  testified  was  worth 
from  $200  to  $250. 

*'  After  the  organization  of  the  company  Mr.  Low  presented  an 
account  to  the  president,  who  was  also  disbursing  agent  for  the 
company,  for  his  expenses  during  the  time  for  which  his  service 
was  charged,  which  was  allowed  and  paid;  and  at  the  same  time  he 
stated  to  the  president  that  he  had  a  claim  for  bis  services,  and 
requested  that  it  should  be  settled.  This  was  not  done,  and  the 
suit  was  finally  brought  for  the  value  of  such  services  and  of  the 
horse  above  referred  to. 

"  The  court  charged  the  jury  that  by  the  charter  all  associates 
are  corporators;  that  by  the  law  of  Vermont  each  corporator  is 
charged  with  the  duty  of  rendering  all  necessary  service  to  carry 
out  the  provisions  of  the  charter  and  to  effect  an  organization;  and 
that  if  any  one  performs  necessary  labor,  and  expends  money  in  the 


^  NEBRASKA, 

Paxton  Oaltle  Go.  ▼.  FInt  National  Bank  of  Arapahoe. 

discharge  of  such  duty,  and  his  action  is  assented  to  by  the  ootpo- 
ratorsy  or  being  known  to  them  is  not  objected  to,  and  the  corpora- 
tion is  organized  and  enjoys  the  benefit  of  such  serrioes,  the  law 
implies  a  promise  to  pay  for  them;  that  every  person  interested  in 
the  object  for  which  an  act  of  incorporation  is  granted, -and  who, 
with  the  knowledge  and  without  the  objection  of  the  corporators, 
and  with  the  assent  and  at  the  request  of  some  of  them,  shall  unite 
in  assisting  in  the  organization  of  the  corporation,  with  a  bona  fide 
intention  of  becoming  a  member  by  taking  stock,  and  shall,  as  soon 
as  books  are  opened,  take  stock,  by  subscribing  for  shares,  is  to  be 
deemed  an  associate  from  the  commencement  of  his  labors,  within 
the  purview  of  the  act  of  incorporation  in  this  case,  so  far  as  the 
liability  of  the  corporation  for  his  services  is  concerned;  that  in 
this  case,  if  some  few  of  the  corporators  mentioned  in  the  charter 
requested  the  plaintiff  to  perform  the  services  now  in  suit,  or  if  the 
greater  number  of  those  who,  like  himself,  became  associates,  and 
in  the  manner  that  he  did — ^by  subscribing  for  stock  in  the  road 
and  becoming  members  of  the  corporation,  either  requested  the 
plaintiff  to  render  such  services,  or  knew  of  them  and  assented 
thereto,  he  will  be  deemed  to  have  sufficient  authority  to  render 
the  services,  and  the  law  will  raise  a  promise  of  the  corporation  to 
pay  for  said  services,  if  necessary  and  reasonable.'' 

To  this  instruction  the  defendant  excepted. 

''The  defendant  requested  the  court  to  instruct  the  jury  that 
prior  to  the  organization  no  person  or  persons  were  competent  to 
bind  the  corporation  by  contract,  express  or  implied;  that  prior  to 
the  organization  it  would  require  the  concurrence  of  a  majority  of 
the  corporators  named  in  the  charter  to  bind  the  corporation  by 
contract;  that  no  subscription  for  stock  could  make  the  subscribers 
associates  within  the  meaning  of  the  charter  before  organization; 
that  no  intention  to  subscribe  for  stock,  nor  any  acts  done  in 
furtherance  of  the  objects  of  the  enterprise  could  have  that  effect; 
that  no  one  would  become  an  associate  within  the  meaning  of  the 
charter  except  after  the  organization,  by  being  a  subscriber  for 
stock;  that  the  corporation  would  be  bound  by  no  implied  contract 
arising  before  organization;  that  the  plaintiff  is  not  entitled  to 
recover  any  thing  on  account  of  the  horse  delivered  by  him  to 
Addison  Oilmora,  nor  for  the  service  performed  at  Montpelier 
in  procuring  a  division  of  the  charter,  being  of  the  kind  called 
logrolling."'    ♦    ♦    * 
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The  court  declined  to  gire  this  instraction,  to  which  the  defend- 
ant excepted. 

'^  Bat  the  court  did  instruct  the  jury  that  the  corporation  would 
be  bound  to  pay  for  the  horse  delivered  to  Gilmore  if  they  found 
upon  consideration  of  all  the  evidence^  and  the  nature  of  the 
employment,  that  Low  was  authorized  to  make  such  a  contract  in 
behalf  of  the  corporation  and  did  so  make  it,  and  not  otherwise 
*  ♦  ♦  r£^Q  JQjy  returned  a  verdict  for  the  plaintiff  which  the 
defendants  move  may  be  set  aside  by  reason  of  the  preceding 
exceptions. '^ 

The  court  in  the  opinion  say:  ''The  great  question  is,  whether 
the  plaintiff  is  entitled  to  recover  of  the  incorporation,  in  any  form, 
for  services  rendered  by  him  antecedent  to  its  organization,  but 
which  were  necessary  to  enable  it  to  complete  that  organization, 
and  if  so,  whether  the  action  of  assumpsit  can  be  maintained. 

''In  considering  the  first  question  it  will  be  assumed  for  the 
present  that  the  services  were  necessary,  that  they  were  rendered 
at  the  request  of  one  or  more  of  the  original  corporators  or  of  those 
who  were  associated  with  them,  and  that  the  corporation  accepted 
those  services  after  its  organization,  and  enjoyed  the  benefits  of 
them.  Under  such  circumstances  we  are  inclined  to  the  opinion 
that  it  would  become  the  duty  of  the  corporation  to  pay  for  such 
services,  and  that  in  some  form  this  duty  could  be  enforced. 

"  In  such  case  it  can  avail  nothing  by  way  of  defense,  to  show 
that  in  fact  the  party  had  no  capacity  to  make  such  antecedent 
request,  or  to  bind  himself  by  a  contract,  as  in  the  case  of  a  corpo- 
ration that  was  not  organized  at  all,  or  imperfectly,  any  more  than 
to  show  that  in  point  of  fact  there  was  no  such  request  or  contract 
made.  But  the  promise  is  implied  by  law  from  the  fact  that  the 
party,  when  it  had  capacity  to  contract,  has  taken  its  benefits,  and 
therefore  must  be  deemed  to  have  taken  its  burdens  at  the  same 
time;  and  he  is  estopped  to  controvert  it  either  by  showing  a  want 
of  capacity  to  make  a  contract,  or  that  none  in  fact  was  made. 
Upon  the  same  principle  a  person  entering  into  a  contract  with  a 
corporation  in  their  corporate  name  is  estopped  to  deny  that  it  is 
duly  constituted.  *  *  *  The  case  of  an  infant  is  in  point.  He 
has  not  capacity  to  bind  himself  by  a  contract,  except  for  necessi« 
ties,  but  if  after  he  arrives  at  full  age  he  apply  the  goods  to  his 

use  he  is  bound  to  pay  as  he  had  promised.    So  here  if  the  corpo* 
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ration,  after  its  orgaDization,  has  elected  to  receiye  the  benefit  of 
services  rendered  for  it  prior  to  sach  organization,  the  law  may 
well  imply  a  promise  to  make  reasonable  compensation  for  thenL** 

I  haye  quoted  at  great  length  from  the  above  case  becaose  it 
seems  to  be  very  nearly  or  qaite  in  point  to  the  case  at  bar.  When 
under  a  general  incorporation  law,  persons  have  drawn  up  and 
signed  articles  of  incorporation,  but  have  not  yet  filed  them  in  the 
ofBce  of  the  county  clerk,  the  sitUus  of  the  corporation  is  the  same, 
where  under  u  different  constitutional  provision,  a  charter  has  been 
granted  by  special  legislative  enactment,  but  no  organization  has 
been  effected  under  it. 

From  the  agreed  statement  of  facts  above  set  out,  it  appears  that 
after  the  articles  of  incorporation  had  been  drawn  up  and  signed  by 
all  of  the  promoters  of  the  scheme  and  a  full  set  of  officers  for  the 
corporation  had  been  elected,  but  before  the  said  articles  were  filed 
in  the  county  clerk's  office,  and  before  the  time  fixed  for  the  com- 
mencement of  the  business  of  the  corporation,  the  said  officers  and 
promoters  entered  into  a  contract  with  Meserve  for  the  purchase  on 
the  part  of  the  corporation  of  the  cattle,  horses,  ranch,  claims  and 
other  property  in  Chase  county,  as  stated  in  the  agreed  statement 
of  facts,  and  in  part  payment  therefor,  by  the  president  elected  for 
said  corporation,  executed  and  delivered  to  him  the  note  sued  on. 
It  is  very  clearly  shown,  both  by  the  agreed  statement  of  facts  and 
other  evidence,  that  the  organization  of  the  said  Paxton  Cattle 
Company  was  afterward  perfected  by  the  filing  of  their  articles  of 
incorporation  in  the  county  clerk's  office  of  Bed  Willow  county, 
and  that  the  company,  through  its  officers  and  manager,  has 
retained  the  possession  of  the  property  in  Chase  county,  both  real 
and  personal,  for  which  the  said  note  was  given.  This,  under  the 
authority  of  the  foregoing  cases,  is  the  turning  point  in  the  case, 
and  I  think  the  conclusion  is  inevitable,  granting  the  entire  waot 
of  power  on  the  part  of  the  officers  and  promoters  of  the  corpora- 
tion to  act  as  such  at  the  date  of  the  note,  that  the  retaining  pos- 
session of  the  consideration  by  the  corporation  after  its  organization 
is  a  ratification  of  the  contract  with  all  of  its  terms  and  obligations. 

[Minor  points  omitted.] 

The  judgment  of  the  District  Court  is  affirmed. 

Judgmeni  affirmml. 

The  other  judges  concur. 
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en  Neb.  647.) 
ConttUuUonal law  —  itatvie  wnd  onlg  inp&ri. 

A  statute  was  passed  in  due  form  to  reapportion  the  State  into  Judicial 
districts,  but  before  being  signed  by  the  governor  was  so  changed  as  to 
reduce  the  number  of  judges  in  the  second  district  to  one,  which  was  con- 
trary to  the  Constitution.  HM,  that  the  statute  being  complete  and  ca- 
pable of  execution  as  to  the  other  districts,  it  was  valid  as  to  them. 

rpiIE  opinion  states  the  case. 

Wxlliam  Marshall  and  John  H,  Ames,  for  petitioners. 

Maxwrll,  C.  J.  This  case  is  submitted  to  the  coart  npon  an 
agreed  statement  of  facts,  and  as  the  action  is  real  aud  the  facts 
agreed  upon  appear  to  bring  the  case  within  the  pronsions  of  sec- 
tion 567  of  the  Code  of  Giyil  Procedure,  it  is  our  duty  to  consider 
it  and  render  a  decision  upon  the  questions  inyolved.  The  agreed 
statement  is  as  follows: 

''  To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  the  State 
of  Nebraska: 

''  Your  petitioners,  the  undersigned,  respectfully  represent  and 
show  unto  your  honors,  that  pursuant  to  the  annexed  act  of  the 
legislature  of  this  State  your  petitioners,  I>ewis  A.  Oroff  and  M. 
R  Hopewell,  have  been  by  the  governor  of  this  State  duly  ap- 
pointed each  as  one  of  the  judges  of  the  District  Court  for  the 
third  judicial  district  of  this  State,  and  have  duly  qualified  and 
entered  upon  the  discharge  of  their  duties  as  such;  and  that  in 
like  manner  and  pursuant  to  the  same  authority  your  petitioner, 
William  Marshall,  has  been  appointed  and  has  qualified  and  entered 
upon  the  discharge  of  his  duties  as  one  of  the  judges  of  the  Dis- 
trict Conrt  for  the  fourth  judicial  district;  and  that  in  like  manner 
your  petitioner,  T.  0.  0.  C.  Harrison  has,  pursuant  to  the  same 
authority,  been  appointed  and  has  qualified  and  entered  upon  the 
discharge  of  his  duties  as  one  of  the  judges  of  the  ninth  judicial 
district;  that  your  petitioner,  Stephen  B.  Pound,  was  duly  elected 
judge  of  the  District  Court  of  the  second  judicial  district  at  the 
general  election  in  October,  1875,  and  has  since  been  twice  elected 
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to  said  office  upon  the  expiration  of  his  terniy  so  that  he  has  held 
said  office  continuously  from  the  date  of  his  said  first  election  down 
to  the  preseut  time,  and  still  does  continue  to  oocnpy  and  enjoy 
the  same;  and  that  pursuant  to  an  act  passed  and  approyed  March 
10,  1885,  the  Hon.  Samuel  M.  Ohapman  was,  at  the  general  elec- 
tion in  November,  1886,  duly  elected  to  the  office  of  additional 
judge  in  said  second  judicial  district,  and  has  since  duly  qualified 
and  entered  upon  his  duties  as  such,  and  still  continues  to  hold  and 
enjoy  said  office. 

''And  your  petitioners  further  show  unto  your  honors  that  at 
the  twentieth  session  of  the  legislature  of  this  State  the  only  ap- 
propriation made  for  the  payment  of  salaries  of  judges  of  the  Dis- 
trict Court  was  as  follows: 

"  '  H.  E,  No.  446. 

'< '  An  act  to  provide  for  the  payment  of  the  salaries  of  the  offi- 
cers of  the  State  government, 

*  *  *  * 

"  •  District  Goubt. 

«' '  Salary  of  nineteen  judges  at  t2,500 $47,500    t95,500 

*'' Salary  of  nineteen  stenographers  at  tl,500  ...28,500      57,000.* 

''And  your  petitioners  further  show  that  certain  doubts  and 
^controversies  have  arisen  as  to  the  validity  and  construction  of  the 
above-mentioned  acts  of  the  legislature,  insomuch  that  the  titles  of 
your  said  petitioners  and  of  said  Chapman  to  their  respective  offices 
have  been  drawn  in  question,  and  as  to  the  right  of  your  petitioner 
to  receive  and  draw  their  respective  salaries  as  incumbents  of  said 
offices,  and  as  to  the  duty  and  authority  of  your  petitiouer,  H.  A. 
Babcock,  auditor  of  State,  to  draw  and  deliver  his  warrant  upon 
the  treasurer  of  the  State  for  the  payment  of  same. 

''  And  your  petitioners  further  show  that  said  doubts  and  con- 
troversies have  arisen  from  the  following  facts  appearing  upon  the 
legislative  records  of  this  State,  to- wit: 

''  First.  That  said  act  first  herein  mentioned  was  introduced  into 
the  senate  at  said  twentieth  session  as  a  measure  entitled,  '  Senate 
File  No.  174.  A  bill  for  an  act  to  apportion  the  State  into  judicial 
districts,  and  for  the  appointment  and  election  of  officers  thereof.' 
That  by  the  bill  so  introduced  the  county  of  Lancaster,  beings 
part  of  the  territory  theretofore  comprised  in  the  second  judicial 
district,  was  constituted  a  district  by  itself,  bearing  that  number, 
And  the  counties  of  Cass  and  Otoe,  being  the  remainder  of  said  ter- 
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htory,  were  constituted  u  district  by  themseWeB  and  nambered  the 
eleventh,  and  by  a  proviso  it  was  declared  that  in  each  of  said  dis- 
tricts there  shoold  be  one  judge,  and  that  in  the  first,  fourth,  ninth 
and  seventh  districts  each,  there  should  be  two  judges;  that  after-; 
ward  by  amendment,  the  clause  creating  said  eleventh  district  was 
stricken  out  and  the  counties  of  Cass  and  Otoe  restored  to  the 
second  district:  that  thereafter  the  bill  was  by  the  house  so  amended 
as  to  strike  the  said  first  district  from  the  clause  providing  that  in 
each  of  certain  districts  there  should  be  two  judges;  that  thereafter 
the  bill  was  so  amended  by  the  house  that  the  second  district  was 
inserted  in  the  clause  of  the  bill  providing  that  in  each  of  certain 
districts  there  should  be  two  judges,  and  that  thereafter  a  further 
amendment  was  made  by  the  house  by  which  the  first  district  was 
also  inserted  in  said  clause,  and  that  as  so  amended  the  bill  was 
passed  by  the  house  and  concurred  in  by  the  senate  and  ordered  to 
be  enrolled  so  as  to  incorporate  both  of  said  amendments;  but  that 
by  some  fault  or  oversight,  the  amendment  including  the  second 
district  in  said  clause  was  omitted  by  the  person  or  persons  intrusted 
with  the  enrolment  thereof,  so  that  the  same  was  by  inadvertence 
presented  to  the  governor  and  signed  by  him  without  said  omission 
having  been  discovered. 

'^  Second.  That  said  first-mentioned  act  does  not  in  express 
terms  repeal  or  refer  to  said  act  of  March  10,  1885. 

''  Your  petitioners  therefore  respectfully  pray  that  your  honors 
will  take  into  due  consideration  and  advise  your  petitioners  upon 
the  following  matters  touching  this  present  inquiry,  and  necessary 
for  your  petitioners  to  be  informed  upon  in  order  that  grave  and 
important  interests,  both  of  the  public  and  of  individuals,  may  not 
be  put  in  jeopardy. 

**  I.  Is  the  said  first-named  act  valid  for  any  purpose  or  to  any 
extent? 

''II.  Is  said  act,  on  account  of  said  amendment  being  omitted 
in  enrolment,  invalid  as  respects  the  second  judicial  district  alone? 

''  III.  If  said  act  is  not  invalidated,  either  as  a  whole  or  as  re- 
spects said  second  judicial  district,  on  account  of  the  omission  of 
said  amendment,  does  the  same  amend,  repeal,  or  supersede  the 
provisions  of  the  act  of  March  10,  1885,  creating  an  additional 
judge  in  the  second  judicial  district?    Smaila  v.  White,  4  Neb.  353. 

''V.  The  object  of  this  act  being  to  increase  the  number  of  the 
district  judges  in  the  State,  was  it  competent  for  the  legislature  by 
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that  moasore  to  'Taoate  the  oflBce  of  any  jndgeP'    Section  2,  art. 
Vly  of  the  CoDBtitation. 

"VI.  The  Coustitntion  having  made  appropriation  to  pay  the 
salaries  of  all  the  indgea  vhoae  oflSces  were  created  hy  that  inrtni- 
menty  should  nofc  the  legialatiTe  appropriation  be  treated  as  in  addi- 
tion thereto  and  intended  to  provide  for  the  payment  of  the  sala- 
ries of  judges  whose  offices  are  oreated  by  law?  8iaie  ▼•  Weston,  4 
Neb.  216. 

''VII.  The  office  of  the  district  judge  being  created  by  law,  does 
not  the  (Tonstitution  appropriate  the  salary  therefor  in  the  same 
manner  as  that  for  the  six  judges  whose  offices  were  created  by  the 
Constitution  ? 

**  VIIL  Should  not  the  legislative  appropriation  for  salaries  of 
district  judges  and  stenographers  be  treated  as  an  appropriation  in 
gross  to  be  drawn  upon  without  reference  to  apportionment  to  par- 
ticular district? 

''  Lnois  A.  Oroff.  M.  R.  Hopewdl,  WiUiam  MankaU,  T.  0.  C 
Harrison,  S.  B.  Hmmd—Bj  John  H.  Amn,  O.  M.  LambsrUon, 
Attorneys. 

''S.  M.  Chapman— Bj  C.  W.  Omff,  J.  B.  Sirode,  Attorneys. 

**H.  A.  Babeoek,  Auditor  P.  A.'* 

The  statute  to  apportion  the  State  into  jndidal  districts  is  as 
follows: 

"  S.  P.  174. 
^<  An  aet  to  apportion  the  State  into  judicial  districts^  and  for  the 

apportionment  and  election  of  officers  thereoL 
^'Bsit  enaeUd  bg  the  hgislaiuro  of  ike  Siaie  of  Nebraska: 

"  Sbctiok  1.  The  State  of  Nebraska  shall  be  divided  into  twelve 
judicial  districts,  as  follows: 

''First  district — Bichardson,  Nemaha,  Johnson,  Pawnee  and 
Oage  counties. 

'*  Second  district  —  Lancaster,  Otoe  and  Oass  counties. 

"  Third  district — Douglas,  Sarpy,  Washington  and  Burt  counties. 

"Fourth  district — Saunders,  Butler,  Colfax,  Dodge,  Platte, 
Merrick  and  Nance  counties. 

"  Fifth  district  —  Saline,  Jefferson,  Fillmore,  Thayer,  Nuckolls 
and  Clay  counties, 

'*  Sixth  district — Seward,  York,  Hamilton  and  Polk  counties. 

"  Serenth  district  —  Cuming,  Stanton,  Wayne,  Dixon,  Dakota, 
Madison,  Antelope,  Pieraa^  Cedar  and  Knox  counties^  Winxieittgo 
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and  Omaha  reservatioos,  and  the  onorganized  territory  north  of 
Kuox  coantv. 

'^  Eighth  district  —  Adams,  Webster,  Kearney,  Franklin,  Harlan 
and  Phelps  counties. 

*^  Ninth  district —  Boone,  Hall,  Wheeler,  Oreeley,  Garfield,  Lonp, 
Valley,  Howard  and  Blaine  counties,  and  the  unorganized  territory 
▼est  of  Blaine  county. 

"Tenth  district  —  Buffalo,  Dawson,  Custer,  Lincoln,  Logan, 
Sherman,  Keith  and  Cheyenne  counties,  and  the  unorganized  ter- 
litory  west  of  Logan  county. 

"Eleyenth  district  —  Gosper,  Furnas,  Frontier,  Red  Willow^ 
Hayes,  Hitchcock,  Chase  and  Dundy  counties. 

'*- Twelfth  district  ^  Holt,  Brown,  Key  a  Paha,  Cherry,  Sheridan, 
Dawes,  Sioux  and  Box  Butte  counties,  and  the  unorganized  terri- 
tory north  of  Holt  and  Koya  Paha  couilties^  v 

"  Provided^  Thatin  the  ihird  district  there  shall  be  four  judges 
of  the  District  Court;  that  in  each  of  the  following  districts,  to-wit: 
first,  fourth,  seventh  and  ninth  districts,  there  shall  be  two  judges 
of  the  District  Court,  and  in  each  of  the  other  of  said  districts 
there  shall  be  one  judge  of  the  District  Court.  All  judges  shall  be 
olccted  for  the  term  of  and  hold  their  office  for  four  years  from  and 
after  the  first  day  of  January  next  succeeding  their  election.  The 
aaid  judges  shall  be  elected  at  the  general  election  to  be  held  in 
NoTember,  A.  D.  1887,  and  every  four  years  thereafter.  Such 
judges  shall  have  equal  power,  and  shall  each  perform  such  duties; 
as  are  now  provided  by  law,  or  such  as  may  hereafter  be  imposed 
upon  them  by  law,  and  it  shall  be  the  duty  of  such  judges  to  so 
divide  and  arrange  the  business  of  said  court  between  them  that 
the  trial  of  causes  may  be  speedy.  In  each  district  having  more 
than  one  judge  of  the  District  Court,  there  shall  be  drawn  in  the 
manner  now  provided  by  law  a  panel  of  fortj-eight  jurors  to  serve 
«8  jurors  in  such  court;  Provided^  That  m  any  county  in  such  dis- 
tricts where  such  number  of  jurors  may  not  be  required,  tlie  judges 
niay,  by  appropriate  rule,  provide  for  the  drawing  of  a  less  number; 
and  Provided,  further,  When  there  shall  be  more  than  two  judges 
of  the  District  Court  in  any  one  district,  they  may  provide, 
by  appropriate  rule,  for  the  drawing  of  a  greater  number  of; 
jorors. 

*'  Sec.  2.  The  judges  now  in  office  shall  hold  their  position  and 
perform  the  duties  of  their  office  in  the  districts  hereby  created  in 
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which  they  may  reside,  until  the  expiration  of  the  term  for  which 
they  were  elected. 

''  Sec.  3.  The  governor  shall  appoint  judges  to  fill  all  yacancies 
created  by  this  act,  including  the  additional  judges  as  provided  in 
section  1  of  this  act,  who  shall  hold  their  office  until  the  next  gen- 
eral election,  when  such  vacancies  shall  be  filled  by  election  in  same 
manner  as  such  officer  is  elected  in  other  districts. 

'^  Sec.  4.  All  acts  or  parts  of  acts  in  confiict  with  the  provisions 
of  this  act  are  hereby  repealed. 

''  Sec.  5.  Whereas,  an  emergency  exists,  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 

"H.  H.  Shbdd, 
"  Attest:  ''  PruidmU  of  the  Senate. 

"  Walt.  M.  Smly, 

''  Secretary  of  the  Senate. 

"  N.  V.  Harlak, 

**  Speaker  of  House  of  RepreeentoHvee. 
'*  Attest: 

"Brad.  D.  Slaughtbb, 

*'  Chief  Clerk  of  House  of  Itepreeentativee. 

*'  Approved  March  31,  1887. 

"JoHK  M.  Thayer, 

**  Oovernor.*' 

The  testimony  before  us  shows  that  the  provisions  of  the  above 
act  as  here  set  out,  so  for  as  they  relate  to  all  the  districts  except 
the  second,  were  properly  passed  by  both  houses  of  the  legislature 
and  signed  by  the  governor;  that  as  to  the  second  district,  the 
provision  relating  thereto  as  passed  by  both  houses  provided  for  two 
judges,  but  that  the  bill  as  signed  by  the  governor  contained  a  pro- 
vision for  only  one  judge. 

Three  questions  necessarily  arise  out  of  the  facts  stated: 

Ftref.  Does  the  invalidity  of  the  provision  as  to  the  second  dis- 
trict affect  the  whole  act  and  render  it  void  ? 

In  Slate  v.  McLeUand^  18  Neb.  237,  it  was  held  that  when  a  bill 
providing  that  in  each  county  containing  not  less  than  ''15,000^ 
inhabitants,  a  register  of  deeds  should  be  elected,  etc.,  had  passed 
both  houses  of  the  legislature,  but  before  being  signed  by  the  gov- 
ernor had  been  changed  to  read  *^  1,500"  and  signed  in  that  form, 
was  of  no  force  or  effect;  and  the  same  ruling  was  hod  in  State  v. 
Robinson,  HQ  Neb.  96.    These  cases  were  argued  by  able  attorneys 
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i^ud  urere  oMr^ally  canaidered,  and  the  eondasion  reached,  in  oar 
YieWy  is  the  cofredt  one  and  it  will  be  adhered  to. 

But  do  these  decisions  affect  the  entire  bill  in  this  case  ?  In  those 
eases  it  will  be  observed  that  there  was  bat  a  single  question  in- 
Yolved,  yis. :  A  register  was  to  be  elected  in  each  county  containing 
not  less  than  fifteen  thousand  inhabitants.  In  the  case  at  bar  how- 
ever there  arc  twelve  distinct,  minor  subjects  or  propositions,  em- 
braced in  the  bill;  each  proposition  prescribes  the  extent  of  territory 
comprising  a  judicial  district  and  the  number  of  judges  to  preside 
therein.  In  effect  there  are  twelve  bills  all  embraced  in  one  title, 
dividing  the  State  into  judicial  districts  and  providing  for  judges 
in  such  districts.  It  will  be  seen  therefore  that  a  defect  in  one  prop- 
osition does  not  necessarily  affect  or  defeat  the  others. 

This  question  was  before  the  Supreme  Oourt  of  South  Carolina 
in  State  v.  Piatt y  2  Rich.  150.  On  the  1st  of  March,  1870,  the  leg- 
islaturo  of  that  State  passed  an  '^  act  to  revise,  simplify,  and  abridge 
the  rules,  practice,  pleadings  and  forms  of  courts  in  that  State.'' 
The  nint'teenth  section  of  the  enrolled  act,  to  which  the  great  seal 
of  the  State  was  affixed,  and  which  was  signed  in  the  senate  cham- 
ber by  the  president  of  the  senate  and  the  speaker  of  the  house  of 
representatives,  and  received  the  approval  of  the  governor,  provided 
that  the  courts  for  the  county  of  Barnwell  should  be  held  at  Barn- 
well; but  it  appeared  by  the  journals  of  the  two  houses  of  the  gen- 
eral assembly  that  the  same  sectiou  of  the  bill,  as  it  finally  passed 
both  houses,  provided  that  the  courts  for  that  county  should  be  held 
at  Blackville.  By  the  law  as  it  stood  at  the  passage  of  the  act  the  last- 
named  place  was  the  county  seat  of  Barnwell  county.  The  court  held 
that  the  nineteenth  section  of  the  act  was  void,  and  consequently 
that  Blackville  remained  the  county  seat  of  Barnwell  county.  It 
is  said  (p.  155):  '^  In  order  to  determine  whether  an  act  has  passed 
throagh  all  the  requisite  stages  of  legislative  progress,  its  identity 
in  each  of  these  stages  must  be  determined.  If  the  formalities  of 
enrolment  do  not  prevent  us  from  looking  into  the  journals  in 
order  to  see  that  the  bill  had  its  proper  reading,  of  what  value  will 
that  be  to  us  if  we  are  estopped  by  the  enrolment  from  inquiry  as 
to  what  bill  the  journals  have  relation  ?  To  give  full  force  and 
effect  to  the  Oonstitation,  if  an  issue  of  identity  is  raised,  we  must 
look  into  the  bill  or  act  at  each  step  of  its  progress,  to  determine 
that  that  which  has  received  part  of  the  formalities  requisite  to  its 
validity  as  a  law  is  the  same  with  that  which  has  received  the  resi- 
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due  of  aiicti  f  ormalitieai  Hitherto  this  qnestion  has  been  considered 
in  the  simplest  foroi  in  which  it  is  likely  to  arisc^  that  is,  npon  the 
supposition  that  the  act,  regarded  as  a  whole,  is  not  the  same,  as 
appearing  by  the  enrolment,  with  that  which  passed  through  the 
preceding  stages  of  enactment.  In  regard  to  this  assumed  case,  we 
have  no  doubt  but  that  we  may  look  at  the  journals  for  the  purpose 
of  ascertaining  the  action  of  the  houses,  and  into  any  evidence  that 
may  be  appropriate  to  show  the  nature  of  the  bill,  the  subject  of 
such  action.  A  more  difficult  question  here  presents  itself.  When' 
as  in  the  present  case,  the  act,  as  a  whole,  has  unquestionably  passed 
through  all  the  requisite  stages,  but  some  part,  either  of  a  section 
or  clause,  or  as  in  the  case  at  hand,  mere  word,  is  found  to  consti- 
tute the  difference  between  the  act  in  its  different  stages  of  progress, 
it  is  necessary  to  look  beyond  the  expression  of  the  Constitution  to  its 
substantial  meaning  and  extent.  As  regards  the  general  question,  it 
is  much  simplified  by  the  fact  that  the  alleged  error  does  not  affect  the 
general  integrity  or  efficiency  of  the  act,  nor  enter  into  any  of  the  limi- 
tations and  conditions  by  which  the  legislature  sought  to  bound  the 
scope  and  sphere  of  its  provisions.''  That  portion  of  the  act  which 
has  been  passed  properly  was  sustained.  To  the  same  effect  is  Jones 
T.  Hutchinson,  43  Ala.  725;  Peterman  v.  Huling,  7  Casey,  436. 

In  State  y.  Lancaster  County y  6  Neb.  474,  it  was  held  that  if  the 
constitutional  portion  of  a  statute  was  not  dependent  upon  that 
which  was  unconstitutional,  and  was  complete  in  itself  and  capable 
of  being  executed,  it  will  be  maintained.  In  that  case  the  title  of 
the  bill  was  ''An  act  to  proyide  for  township  organization.  Under 
that  restrictiye  title  the  act  provided  for  county  officers,  defined 
their  duties,  and  provided  for  county  organization  and  defined  the 
corporate  powers  of  a  county. 

The  same  rule  was  applied  in  White  v.  City  of  Lineoln^  5  Neb.- 
515,  where  a  portion  of  an  act  was  sustained  and  a  portion  rejected 
as  not  conforming  to  the  constitutional  requirements;  and  so  m 
Holmburg  v.  Houck,  16  Neb.  338;  State  v.  Lancaster  County,  17  Neb. 
85;  State  v.  Hurds,  19  Neb.  316,  and  Ex  parte  TTiomason,  16  Neb. 
239.  We  hold  therefore  that  where  a  part  of  an  act  is  not  depend- 
ent upon  that  which  is  unconstitutional^  and  is  complete  in  itself 
and  capable  of  being  executed,  it  will  be  maintained.  :Solaras 
this  act  affects  the  eleven  districts  spoken  of  it  fully  complies  with 
these  conditions,  and  as  to  such  districts  must  be  sustained. 

[Omitting  minor  questions. ] 
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......    I 

Marriage — deedflromhiuband  to  ig^f$ — hamsiUtkL 

A  deed  of  lands  is  not  invalid  because  exeoated  bj  a  hasband  dlreeUj  to  his 
wife,  nor  becaase  it  conveys  a  homestead,  a  conveyance  of  which  is  by  statute 
required  to  be  executed  by  both  husband  and  wife. 

fpHE  opinion  states  the  case. 

A.  Schaenh&ii^  for  appellants. 

A.  H.  Babcock,  E.  W.  Thanuu,  and  B.  A.  Tucker,  for  appellees. 

Bbbss»  J.  The  first  question  presented  in  this  case  is^  whether 
a  hnsband  can  convey  his  real  estate  to  his  wife  without  the  in* 
tervention  of  a  third  party  as  a  trustee,  in  a  case  where  no  fraud 
is  shown,  and  the  rights  of  creditors  or  other  third  parties  do  not 
intervene. 

As  has  been  decided  by  this  court,  the  deed  from  husband  to  the 
wife  was  void  by  the  common  law.  But  in  equity  such  deeds  have 
been  upheld  when  any  equitable  reason  therefor  was  shown.  Smith 
T.  Dean,  15  Neb.  442;  Johneofi  v.  Vandervortj  16  Neb.  144. 

There  is  some  evidence  tending  to  prove  a  valuable  consideration 
for  the  deed  in  question,  growing  out  of  money  received  by  the 
wife  from  her  separate  property,  and  given  to  the  husband.  If  this 
was  true  it  would  raise  an  equity  in  favor  of  the  wife  which  would 
support  the  deed.  There  is  sufficient  evidence  to  sustain  the  find- 
ing of  the  court  upon  this  point,  and  the  decree  conld  not  there- 
fore be  molested.  But  aside  from  this  we  can  see  no  reason  why 
the  decree  of  the  District  Court  is  not  correct. 

It  appears  that  in  1868  Oharles  Furrow,  the  husband,  now  de« 
ceased,  purchased  the  land  in  question  from  the  United  States.  At 
that  time  he,  with  defendant,  his  wife,  settled  upon  it,  and  they 
resided  there  together  until  his  death,  which  occurred  in  1880.  In 
1879^  while  in  poor  health,  he  conveyed  the  premises  to  her.  It 
was  their  home.  They  had  a  family  of  children,  the  plaintiffs,  and 
thd  deed  was  evidently  executed  to  her  in  order  that  she  might  be 
enabled  to  rear  and  educate  the  family  in  which  she  was  as  much 
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interested  as  the  hasband,  and  which  he  fully  understood  at  the 
time  he  made  the  conFejance.  If  it  had  been  made  to  a  third 
party  as  a  trustee,  and  by  him  conreyed  to  defendant,  it  perhaps 
would  never  hare  been  quesbioned.  It  is  just  as  good  without  such 
interTention.  Hubert.  Huber,  10  Ohio.  St  373;  OarbekY.  Strong,  S 
Paige,  462;  Coa8t$y.  Oerlach,  44  Penn.  St.  43;  Story  y.  Marshall, 
24  Tex.  305;  Baker  y.  Konetnan,  13  Gal.  9;  Deming  y.  WiUiatm, 
26  Conn.  226;  s.  c,  68  Am.  Dec.  386;  Brookbank  v.  Kmnard,  41 
Ind.  339;  Hunt  t.  Johmon,  44  N.  Y.  27;  s.  c,  4  Am.  Rep.  6S1; 
Eddim  y.  Buck,  23  Ark.  507;  Wilder  y.  Brooks,  10  Minn.  50;  s.  c., 
88  Am.  Dec.  49. 

It  is  next  contended  that  the  deed  was  void  under  the  provisions 
of  chapter  36  of  the  Compiled  Statutes,  and  particularly  under 
section  4  of  said  chapter,  the  property  being  the  homestead  at  the 
time  of  the  conveyance.  Section  4  is  as  follows:  **  The  homestead 
of  a  married  person  cannot  be  conveyed  or  incumbered  unless  the 
instrument  by  which  it  is  conveyed  or  incumbered  is  executed  and 
acknowledged  by  both  husband  and  wife.'' 

Statutes  creating  the  homestead  right  were  enacted  for  the  pro- 
tection of  the  family  of  the  husband  or  wife,  if  the  head  of  the 
family  were  a  debtor,  and  for  the  protection  of  the  husband  or  wife 
against  a  conveyance  or  incumbrance  by  the  other.  Both  can  join 
in  a  conveyance,  and  by  it  the  right  of  the  children  or  other 
members  of  the  family  may  be  entirely  destroyed;  but  where  the 
title  is  held  by  the  husband,  he  cannot  sell  without  the  consent  of 
the  wife  expressed  by  signing  and  acknowledging  the  deed.  The 
same  rule  applies  to  the  wife  where  the  title  is  held  by  her.  In 
effect,  an  estate  or  interest  in  the  land  is  created,  of  which  the 
party  not  named  in  the  deed  cannot  be  divested  by  the  sole  act  of 
the  other.  But  in  the  case  at  bar  no  effort  was  made  to  divest  the 
wife  of  her  estate  or  right.  That  remuined  unimpaired.  I  can  see 
no  reason  why  she  should  be  required  to  execute  the  deed  to  her- 
self in  order  to  its  validity.  Neither  do  I  find  any  authority  for 
such  a  holding.  The  reverse  seems  to  be  the  rule.  Thompaoa 
Homesteads,  473;     Reiki  v.  Bingenheimsr,  28  Wis.  84. 

The  decree  of  the  District  Court  is  affirmed. 

Deerse  ofimmL 
The  other  judges  oonour. 
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ACTION. 

M^rltofe  of  party  from  itdt  whOe  returning  from  triaL]    One  cliMged  with' 
a  eriminal  offense  in  another  county  than  that  of  his  residence,  and  who 
on  the  trial  is  discliarged,  is  privileged  from  civil  suit  in  that  county  until 
the  lapse  of  a  reasonable  time  to  enable  him  to  return  home.     PalfMr  t. 
Bawm  (21  Neb.  452),  844. 

J3te  CoBPOBATiON,  86;  KzacirroB  and  Adminibtsatob,  428;  Owwvm  amw 

Officer,  9. 

AGENCY. 

SMkar — power  to  salL]  M.  was  a  broker  who  procured  diamonds  flrom 
larger  dealers  to  sell  to  his  customers.  He  procured  from  plaintiffs, 
dealers  in  diamonds,  seme  diamonds  for  a  oustonar,  giving  a  receipt  stat- 
ing that  they  were  received  bj  him  on  approval  to  show  to  his  customer, 
and  to  be  returned  to  plaintiff  *'on  demand."  The  defendant  purchased 
them  from  M.  in  good  faith,  supposing  him  the  owner.  He  had  previously 
purchased  from  M.  and  paid  him  for  two  other  lots  of  diamonds  obtained 
by  M.  from  the  plaintiff  in  the  same  way.  BM,  that  defendant  got  good 
title  to  the  diamonds.    8mi^  t.  (Mew  (106  N.  Y.  988),  602. 

See  Coin^ACT,  641 ;  Ck>RPOitATiON,  671. 

ANIMALS. 
See  CoMwrrnmosAL  Law,  620. 

APPLICATION  OF  PAYMENTS. 
See  STATirrc  of  Limitatioiis,  787. 

ASSAULT. 
See  Criicinal  Law,  282,  776. 

ASSIGNMENT  FOB  CREDITORS. 

1*  Anthoitty  to  compromise.]  An  assignment  for  the  benefit  of  creditors 
is  not  invalidated  by  giving  the  assignee  authority  to  compound  or  com- 
promise debts  owing  to  the  assignor.     Bagley  v.  Btnee  (106  N.  Y.  171),  488. 

&  To  sen  on  oredit.]  Antlioritv  to  the  assignee  to  execute  bills  of  sales  or 
other  oonreyances,  **  tor  such  consideration  m  money  or  other  things"  as 


870  INDEX. 

ASSIGNMENT  FOR  CREDITOBS  —  O^mUm^mL 

lie  ahoiild  deem  saffleient,  is  nflt  an  aathority  to  exchange  or  sell  tm 
eredit.    Id, 

8.  Oreditora  aeoured  by  mortgage.]  Where  a  mortgagor  aaatgna  all  his  prop- 
erty for  the  benefit  of  his  creditors,  the  mortgagee  may  share  equally  with 
unsecured  creditors.    Matt&r  offfa$e9  (118  111.  SSU),  888. 

See  Conflict  of  Laws,  489,  6^7. 

ATTORNEY  AND  CUENT. 
Bee  Champerty  and  Maintbnakcb,  99. 

BAILMENT. 

Custom  saw«-milL]    When  one  delivers  logs  at  a  custom  saw-mill  to  be  Mwed 

at  an  agreed  price,  the  owner  of  the  mill  becomes  bound  to  exercise  ordi- 

.   nary  care  in  keeping  and  manufacturing  the  logs,  and  in  case  of  their 

loss  to  prove  that  it  was  without  his  fault.     Oleaean  ▼.  Been  (69  Vt.  581)» 

757. 

BANKS. 

nuiaielt  maWng  indiTidual  deposit — bank  owning  {Mnrtnsflrahi^  debt — ss*- 

oft]  A  bank  may  not  set  off  an  individual  deposit  against  a  partnership 
debt,  and  the  partner  may  lawfully  appropriate  such  deposit  to  a  bona^de 
creditor  by  check.    ItUemaHanal  Bank  v.  Jonee  (119  Dl.  407),  807. 

BOARD  OF  HEALTH. 
ifiM  (^nstitotiohal  Law,  118. 

BOND. 

Soratj  —  conditional  daUvwy.]    Where  sureties  signed  a  school  treasuier^ 

.    bond  on  condition  that  it  should  not  be  delivered  until  signed  by  him,  but 

• ..,  it  was  ^ollvorod  without  his  signature,  although  his  name  appeared  in  the 

condition  and  obligation,  the  obligee  may  recover  on  it  in  abeenoe  of  .proof 

of  notice  or  knowledge  of  the  condition  of  delivery,  or  of  fkcts  tending  to 

put  a  prudent  man  on  inquiry.    Trusteee  of  SehooU  ▼.  Sheik  (119  DL  079)^ 

880. 

BOUNDARIES. 

/SmEvidbmcb,  240. 

BOYCOTTING. 
See  Criminal  Law,  710. 

BREACH  OF  PEACJK 
See  Criminal  Law,  758. 

BROKER 
See  AOBNCT,  602;  Damaobs,  898. 

CARRIER. 
1.  Ckmtifbatory  negUgenoe  of  passengers  on  street  oar — walking  brfoti 

oar  stops.]    Pretideni,  etc.,  v.  Le&nhardt  (66  Md.  70),  186. 

^.  Passenger — baggage — large  amount  of  gold  ooin  of  ooonty  treasorar  — 
statute  — *■  messenger'*— express  facilities.]    A  railroad  company  is  not 
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bound  to  carry  a  larg«  amoQnt  of  gold  coiii  as  loggage  of  a  passenger, 
although  he  is  a  county  treasurer  on  his  waj  to  pay  such  coin  to  the  State 
treasurer,  and  although  it  has  carried  such  coin  as  luggage  of  such 
officers  for  some  years,  and  although  it  allows  an  express  company  on  the 
same  tndn  to  carry  such  coin  for  hire.  A  county  treasurer  so  carrying 
coin  is  not  a  ' '  public  messenger.  *'  lyUter  v.  Central  Piteific  BaHroad  Oo, 
(70  Cal.  169),  404. 

faction — oontribtitorj  nagUgsno*.]    A  railway  passenger  was  ejected 


from  a  car  at  one  end  of  a  trestle,  and  his  gun,  which  was  in  the  baggage 
car,  at  the  other.  He  crossed  to  get  it,  and  in  returning,  fell  and  was 
injured:  HM,  that  the  company  was  not  liable  therefor.  /.  cife  O,  N. 
RaUiBay  Co.  v.  FolUard  (66  Tex.  608),  682. 

presumption  from  accident  —  contributory  negMgsnoe.]     A  public 


stage  coach  was  overtarned  by  the  breaking  of  a  wheel.  The  plaintiff,  a 
passenger,  leaped  from  the  ooiUsh  and  was  injured.  Hdd,  (1)  that  the  acci- 
dent, unexplained,  fastened  liability  on  the  carrier;  (2)  that  the  plaintiff 
was  not  negligent  if  he  did  what  persons  of  ordinary  prudence  would  have 
done  in  the  same  cireamstances.     Lawrenet  v.  Qreen  (70  Gal.  417),  428. 

•l  Bttiboad  —  duty  of  passangsr  to  go  inside  oar.]   It  is  the  duty  of  a  passen* 

>     ger  standing  on  tlie  platform  of  a  steam  railroad  car  to  go  inside  the  car 

when  requested  so  to  do  by  a  trainman,  if  there  is  standing  room  inside, 

although  there  are  no  racaiit  seats. .   OramUe  y.  Manhattan  Ba&road  Co. 

(106  N.  Y.  526),  616; 

Sm  IkSURAMCE,  162;   SLKEnNO-GAR  GOXPAMT,  58. 

CHAMPERTY  AND  MAINTENANCE.. 
Agreement  for  contingent  fees.]  A  contract  by  which  an  attorney  depends  on 
,  the  contingency  of  success  for  payment  for  all  services,  and  the  client 
sgrees  to  furnish  evidence  and  pay  all  actual  costs,  and  that  the  attorney 
shall  be  entitled  to  large  and  liberal  fees,  not  to  exceed  fifty  per  cent  of 
the  amount  collected.  Is  not  champertous  uor  void  for  maintenance.  BiaU- 
ddl  V.  Ahem  (144  Mass.  808),  99. 

CLUB. 
See  Sale,  287. 

CONFLICT  OF  LAWS. 
1.  AsaigBment  for  oradiiors.]    A  general  assignment  for  the  benefit  of  ered^ 

itors,  made  in  accordance  with  the  laws  of  the  debtor's  domicile,  will  cany 
his  personal  property  situated  in  other  States,  in  the  absence  of  express 
enactment  in  such  States.     Weider  v.  Maddox  (66  Tex.  872),  617. 

2. .]    The  validity  of  an  assignment  of  lands  for  the  benefit  of  creditor^ 

must  be  determined  by  the  law  of  the  State  where  the  lands  are  situated. 
Moore  v.  Chureh  (70  Iowa,  208),  489. 

9. esloppeL]    Where  parties  to  an  assignment  for  creditors  all  live  in 

New  York,  and  the  assignment  is  valid  there  but  invalid  in  Iowa,  the  Neir 
York  creditors  are  not  estopped  from  denying  its  invalidity  in  Iowa.  Id, 
See  Executor  and  Administrator,  550;  Ubury,  702. 
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Bm  CsLVrnxiLL  Law,  71#. 

CONSTITUTIONAL  LAW. 

L  Oommmom  —  dltorfmliuiftlon  in  nihoad  frtlshtk]  A  stetote  impoiiiig  » 
penalty  on  any  railroad  which  shall  charge,  for  the  transportation  of  any 
freight  over  its  road,  a  greater  aumunt  than  shall  be  charged  at  the  same 
time  hy  it  for  an  equal  quantity  of  the  same  class  of  freig^ht  transported 
in  the  same  direction  orer  any  portioE  of  iha  same  railxpad  of  equal  di» 
tanee,  does  not  apply  to  freight  to  be  transported  to  other  States.  FMgkL 
IhseHminaiion  Ctues  (95  N.  0.  428),  947. 

2.  Polioe  regulatioiis — board  of  hMdth  —  dfarinfisottag  rags.]    A  regulation 

of  the  board  of  health  of  a  city,  passed  under  legialatire  authority,  and 
ordering  '*  that  on  and  after  this  date  all  rags  arriving  at  this  port  from 
any  foreign  port  shall,  before  being  discharged,  be  disinfected  under  the 
supervision  of  an  officer  of  this  board,  and  in  a  manner  satisfactory  to  this 
board,"  is  not  unreasonable  nor  unoonstitutiooal.  7\rain  v.  Btfttan  Dinn- 
feOing  Co.  (144  Mass.  688),  118. 

3.  BUtuto  —  olsonargarina.]    People  v.  Armitberg  (106  N.  Y.  188),  488. 

4. Told  only  la  part.]    A  statute  was  passed  in  due  foim  to  reappor^ 

tion  the  State  into  Judicial  districts,  but  before  being  signed  by  the  gov- 
ernor was  so  changed  as  to  reduce  the  number  of  judges  in  hhe  second 
district  to  one,  which  was  contrary  to  the  Constitution.  HM^  that  the 
statute  being  cpmplete  and  capable  of  execution  as  to  the  other  districts. 
it  was  valid  as  to  them.     In  re  Qr^fiti  Neb.  647),  868. 

6.  Tascation  and  repilatlon  of  dogs.]  Statutes  and  ordinances  regulating, 
restricting  or  prohibiting  the  running  of  dogs  at  large  in  eities,  and 
authorizing  the  summary  killing  of  dogs  so  running  at  lai^,  and  dividing 
them  into  classes  with  different  fees  for  registration,  are  constitutional. 
State  V.  City  of  Topeka  (86  Rans.  76),  688. 

6.  Working  out  taxes.]    The  imposition  of  labor  on  the  streets  of  eities  in 

payment  of  taxes  is  valid.     Id. 

7.  Taxation  of  dnmuners.]    Ex  parte  Aeher  (88  Tex.  Ct.  App.  668),  788. 

See  Criminal  Law,  146 ;  Elections,  106 ;  Hombstbad,  648 ;  Taxation,  863. 

CONTEMPT. 
Msifspapsr  ooaunsnt  oin  past  oasa.]  Libellous  newspaper  oonasnttm  judicial 
proceedings  in  concluded  cases  may  not  be  treated  as  contempts.     OheadU 
V.  State  (110  Ind.  801),  198. 

CONTRACT. 
1.  Implied — by  corporation  to  pay  for  use  of  p«toat  of  4irsotor.]    Where  t 
corporation  appropriates  and  uses  a  patent  owned  by  one  of  its  directors 
and  officers,  with  his  consent,  he  is  not  precluded  from  recovering  com- 
pensation upon  an  implied  contract.     Deane  v.  Hod§e  (85  Biian.  146),  881; 

9l with  insane  psraon.]    A  daughter  may   recover,  as  upon  an  implied 

contract,  for  necessary  services  rendered  by  her  to  her  insane  mother  with 
the  intention  of  charging  for  them.     Reando  v.  Mieplay  (90  Mo.  351),  13. 
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8.  For  bvMfil  o€'purty  asd  tUrd  pinoB  —  part  pmirwMMia  —  Tmotm/Um.] 

If  A.  deliTers  to  B.  bonds  for  two  distinct  oonsidenitiou,  tlie  first  for  the 
benefit  of  a  third  person,  but  effecting  advantage  to  A.,  and  the  second  for 
A.'8  own  direct  benefit,  and  B.  performs  the  first  but  not  the  second,  A- 
cannot,  without  returning  the  benefit,  rescind  the  contract,  and  maintain 
conversion  for  the, bonds,  although  B.  when  he  entered  into  the  contract, 
f randnlentlj  intended  not  to  perform  the  second  consideration,  and  although 
the  benefit  recei%'ed  bj  A.  from  the  performance  of  the  first  consideration 
is  of  such  a  nature  that  it  cannot  be  returned.  Sruno  v.  AUey  (144  Mass. 
546),  119. 

4.  To  lanader  and  return  goods  —  Uen  —  payment.]    Plaintiff  contracted 

with  H.  to  launder  all  the  collars  and  cuffs  manufactured  by  the  latter,  at 
a  price  specified;  to  return  the  goods  as  fast  as  laundered  and  to  render 
a  bill  and  receive  payment  in  cash  on  the  first  of  each  month  for  all  goods 
laundered  and  returned.  Hekl,  that  plaintiff  had  no  right  of  lien  either 
for  the  balance  due  him  or  for  the  work  done  on  the  goods  in  his  hands. 
Wileg  Laundering  Company  v.  HaMo  (105  N.  Y.  284),  496. 

5.  When  third  person  not  authorised  to  sue.]    A  contract  by  which  B.  agrees 

to  furnish  €.  "  necessary  money  to  pay  his  current  expenses,"  such  money 
being  a  loan,  does  not  authorise  a  person  furnishing  goods  to  C.  to  sue  B. 
therefor,  nor  constitute  C.  the  agent  of  B.  as  principal  debtor.  BwrUn  v. 
Lark^  (86  Kans.  246),  541. 

See  Parties,  758. 

CONTRIBUTORY  NEGLIGENCE.  • 

8es  Nbqlioknck. 

CORPORATION. 

« 

1.  Oontnet — idtni  vires — estoppel.]  A  corporation  orgmnlied  for  a  "  gi>Benil 

freight  and  transfer  business  "  has  no  power  to  become  surety  nor  to  aemime 
the  principal's  debt,  and  is  not  estopped  by  such  assumption,  made  by  its 
officers  without  the  authority  of  the  directors  or  stockholders.  lAi«u  v. 
WhUe  Line  TrwMfer  Co.  (70  Iowa,  541),  449. 

^ .]    A  fire  insurance  company  having  insured  against  hail,  which  it  was 

not  authorized  to  do,  the  insured  having  performed  his  part  of  the  contract 
and  the  company  having  accepted  the  benefit,  the  company  is  estopped  to 
set  up  its  want  of  power  to  issue  such  a  policy.  Denver  Fire  Insurance 
Co.  V.  MeCltUan  (9  Colo.  11),  184. 

S.  Debt  of  insolTeat  oorporation  to  directors  beyond  prescribed  limit  — 
prsliBrence.]  Where  a  debt  of  a  corporation  l)eyond  the  limit  prescribed 
by  its  charter  was  held  by  its  directors,  and  they  in  good  faith  took  a 
mortgage  on  the  property  of  the  corporation  for  security,  they  may  enforce 
such  seonrity,  even  though  they  participated  in  the  management  of  the 
corporate  bnsiaess  in  such  a  way  .  as  to  permit  the  accumulation  of  the 
debt  beyond  the  allowed  limit,  and  though  the  corporation  was  insolvent 
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when  the  moTtgttge  was  taken,  and  the  mortgage  gave  them  a  piefereiMe 
over  other  creditors.     OarreU  ▼.  BurUngtan  Flow  Co.  (70  Iowa,  09'i;-  481. 

4.  Falae  imprisoiiment —  damage  —  aganoy.]  A  corporation  may  be  held  lia- 
ble for  a  false  imprisonment  procured  by  the  wrongfal  acts  of  its  agents 
and  servants  in  the  course  of  their  employment,  although  it  neither  au- 
thorized nor  ratified  such  acts.  Wkeder  and  WiUon  MdnufactuHng  Co.  v. 
B<nfce  (86  Eans.  850),  571. 

6.  Foreign  —  suit  for  discovery.]  A  corporation  of  another  State,  having^ 
there  obtained  a  judgment  against  another  corporation  of  that  State,  may 
maintain  a  bill  in  equity  here  agunst  the  officers  of  the  debtor  corpora- 
tion, for  discovery  of  the  names  of  its  stockholders  and  of  the  number 
of  shares  held  by  each,  if  the  officers  reside  in  this  Commonwealth  and 
the  books  of  the  corporation  are  kept  here,  in  order,  by  a  suit  in  the  other 
State,  to  enforce  a  personal  liability  of  such  stockholders.  Paat  v.  Tdeda, 
CindnnaH  and  St.  L&uit  HaUroad  Go,  (144  M&hs.  341),  86. 

6.  Note  by  promotmrs  before  perfiscting  of  organisation.]  Certain  persons 
drew  up  and  signed  articles  of  incorporation  of  a  cattle  company,  and 
before  they  were  filed  for  record,  and  before  the  time  fixed  for  the  com* 
menoement  of  the  business  of  the  corporation,  they  selected  a  president, 
who  in  their  presence  and  with  their  approval  executed  and  delivered  to 
'  •  M:  a  note  in  consideration  of  certain  property  for  the  corporation,  wjbiich 
after  the  organization  was  perfected  and  after  the  time  .fixed  for  the  com 
mencement  of  its  business,  came  into  its  possession  and  ownership  and 
was  used  and  enjoyed  by  it.  HM^  that  M.'s  indorsee  could  recover  on 
•  the  note  against  the  corporation.  Paxton  OatUe  Co.  v.  Fint  National 
Bank  of  Arapahoe  (21  Neb.  621),  852. 

See  Contract,  821. 

COVENANT. 

Fvvaonal  -^  raalraint  of  trada.]  Tolbert,  owning  three  hundred  and  sixty-^l^ 
acres  of  land  at  a  railway  junction,  sold  five  and  one-half  acres  thereof  to 
Tardy,  with  exclusive  mercantile  privileges  at,  in,  and  around  the  junc- 
tion, including  the  exclusive  right  to  sell  goods,  wares  and  merchandise; 
to  keep  houses  of  public  entertainment  and  refreshment;  to  establish  and 
erect  warehouses,  factories,  foundries  and  shops  on  the  tract  of  three  hun 
dred  and  sixty-eight  acres,  and  providing  that  the  said  covenants  should* 
apply  to  his  heirs  or  assigns,  who  might  be  deprived  of  these  privileges, 
and  should  run  with  the  said  land  of  Tolbert  to  whomsoever  it  might  be 
devised  or  conveyed.  Subsequently  Tolbert  conveyed  one  acre  to  Roach. 
"  restricting  him  from  any  mercantile  privilege,  the  same  having  been 
conveyed  to  Tardy."  Roach  conveyed  the  same  with  general  warranty: 
without  restriction  to  Creasy,  who  established  a  mercantile  business 
thereon.  On  a  bill  by  Tardy  to  enjoin  Creasy  from  selling  goods,  etc, 
on  said  acre,  held  that.  (1)  These  covenants  are  personal,  bindings  the 
grantor;  (2)  They  do  not  run  with  the  land;  (3)  They  are  in  general  re- 
straint of  trade  and  void  aa  against  public  policy.  Tairdif  v.  Crea^  (81 
Va.  558),  676. 


I  CRIMINAL  LAW. .    :    . 

1.  AtMB-^liiiiigJidL]    If  a  priamier  fires  a  Jail  to  escspe,  it  l»«nKm.    SmUk 
'       ▼.  ataU  (88  Tex.  Ot.  App.  ftW),  778. 

2.  Anaidt  --  parmit  on  oUld.]    A  parent'^  corporeal  chafltiBement  of  his  child, 

however  severe  and  anmerited,  will  not  be  criminally  punished  **  as  exoes* 
sive  or  cmel,"  if  it  was  honestly  inflicted,  without  malice,  and  did  not 
produce  permanent  injary.     8taU  v.  Jones  (05  N.  C.  688),  282. 

S. school  taaoher.J    A  school  teacher  may  moderately  chastise  a  scholar 

for  fighting,  against  the  school  rules,  although  away  from  the  school-house 
and  not  in  school  hours.     Button  ▼.  Stats  (28  Tex.  Ct.  App.  886),  776. 

4.  BodyHmatohing  —  disintermont  by  authority  of  coroner.]  On  application 
of  defendant,  and  on  affidavits  sufficient  to  give  Jurisdiction,  a  coroner 
directed  the  exhumation  of  a  body  for  the  purpose  of  a  post-mortem  exam- 
ination to  determine  whether  the  deceased  was  murdered,  and  the  body 
was  accordingly  exhumed  and  a  public  examination  had  without  impan* 
elling  a  Jury.  Held,  not  body-stealing.  People  v.  FUsgerald  (105  N.  T. 
146),  488. 

%m  Breach  of  peaca — Intent.]  A  statute  provides  that  a  person  who  "dis- 
turbs or  breaks  the  public  peace  by  tumultuous  and  offensive  carriage,*^ 
etc.,  shall  be  panished.  An  indictment  charged  in  one  count  that  the  de- 
fendant "  did  disturb  and  break  the  public  peace  by  his  tumultuous  car- 
riage," etc.,  and  in  another  that  he -'* quarrelled  with  the  said  Day,  by 
cursing  and  swearing  at  the  said  Day,  and  by  calling  him  opprobrious, 
indecent  and  obscene  names,"  and  alleged  that  it  liad  the  effect  to  disturb 
the  pabli<$  peacSL    Held,  Valid.     State  v.  Archibald  (68  V t  648).  766. 

6.  Conspiracy  —  boycotting.]  If  two  or  more  persons  combine  to  prevent, 
by  violence  and  intimidation,  an  employer  from  retidning  or  employing^ 
certain  persons,  6r  employees  from  entering  into  his  service,  it  is  a  crimi- 
nal conspiracy  at  common  law.  The  indictment  need  not  set  forth  the 
means,  nor  the  defendants'  guilty  knowledge*  State  v.  Stewwrt  (69  Vt. 
273),  710. 

?•  DeliTering  intozlcatiag  Uqaors  -^  e ajw  ass  agent — knowlodga.]  An  ex- 
press agent  delivered  a  C.  O.  D.  package  containing  lager  beer  to  the  con- 
signee, who  paid  him  a  sum  of  money  to  be  transmitted  to  the  oonsignoT, 
and  the  agent  was  criminally  prosecuted  for  selling,  furnishing  and  giving 
away  intoxicating  liquor  without  authority.  On  trial  the  court  instructed 
the  Jury  that  it  was  immaterial  whether  he  knew  what  the  package  con- 
tained or  not.    Held,  that  an  express  carrier,  in  the  absence  of  suspicious 

,  ,  appearances  or  circumstances.  Is  neither  presumed  to  know  nor  authorised 
to  find  out,  as  a  condition  of  receiving  it,  what  a  package  contains  that  is 
offered  for  carriage,  and  the  agent  was  not  liable.  State  v.  Ooss  (59  Vt. 
102).  706. 

8.  Disordflirly  honsas  —  general  law  and  oity  ordinance,]  Where  the  char- 
ter of  a  city  gives  it  exclusive  power  to  prohibit  and  suppress  disorderly 
houses,  and  the  city  has  enacted  an  ordinance  to  that  end,  one  cannot  be 
eoovieted  under  the  previously-enacted  general  law,  of  the  offense  of 
keeping  a  disorderly  house. .  Sogers  v.  People  (9  Colo.  460),  146. 
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JU  BoniaM*— •vktaoM— MlaliT«  itaraagtli  of  ptttiM— oirfidoM.]    te  a 

trial  for  homicide,  claimed  to  have  been  in  self -defense.  It  Is  ptoper  to 
show  the  lelatiTe  strength  of  the  deceased  and  defendant,  bj  fiacts  as  to 
sixe,  moscular  dcTelopment,  activity,  apparent  health,  resalts  of  tests  of 
strength,  etc.,  bat  the  opinions  of  non-expert  witnesses  are  not  competent. 
SUpheruon  ▼.  State  (110  Ind.  858),  216. 

10, res   gestM  —  snbseqoent   statements.]    Statements   concerning  an 

enooonter  made  by  a  party  to  it,  after  he  has  been  removed  to  the  office  of 
a  physician  for  surgical  attention,  and  in  the  absence  of  the  other  combat- 
ant, are  not  admissible  as  part  of  the  rei  gettm.    Id, 

11. evidanoe  —  statementa  of  by-standers.]     On  a  trial  for  murder, 

a  witness  was  allowed  to  testify  that  when  he  arrived  at  the  place  of  the 
homicide,  a  bystander  pointed  to  the  defendant,  whom  the  witness  had 
just  met  two  doors  distant,  and  said,  "  there  is  the  man  who  did  the  shoot- 
ing."   ffeid,  error.     FMer  v.  StaU  (38  Tex.  Ct.  App.  477),  777. 

12. dying  deolsratlons.]    To  impeach  dying  declarations  the  defendant 

may  prove  contradictory  statements  by  the  deceased.    Id. 

13. peiiaci  and  Impeilaot  right  of  saif-dsteisa.]    Where  one  assails 

another,  intending  only  an  assault  sad  battery,  and  the  assailed  resists 
with  violence,  and  the  assailant  kills  him  in  self-defense.  It  is  only  man- 
slaoghter;  and  if  intending  to  abandon  the  combat,  he  retreats  ss  far  an 
he  can,  and  is  murderously  pursued  by  the  assailed  and  kills  him  in  self, 
defense,  it  is  Justifiable.    Stats  v.  Parthw  (90  Mo.  008),  81. 

14.  Husband  and  wife  —  slander.]  A  husband  is  not  indictable  for  alaader- 
ing  hU  wife.    State  v.  Bdene  (95  N.  C.  090),  394. 

16.  Incest — knowledge.]  In  an  indictment  for  incest.  It  is  not  neeessaiy. 
unless  required  by  statute,  to  allege  knowledge  of  the  relatlonahip  on  the 
part  of  the  defendant.    StaU  v.  W^num  (69  Vt.  687),  768. 

16. ''brothar."]    In  the  statute  sgalnst  Inesst,  "brother"  Indudes  a 

brother  of  the  half-blood.    Id. 

17.  ZiOttary — foreign  bonds.]  Bonds  were  issued  by  the  dty  of  Brussels,  of 
which  a  certain  number  were  payable  with  interest  each  year,  and  those 
payable  In  any  year  were  to  be  determined  by  an  annual  drawing  of  the. 
numbers  by  lot.  The  holders  of  the  bonds  bearing  the  first  forty  numbers 
so  drawn  were  to  be  paid  premiums  ranging  from  35,000  francs  for  the' 
first  to  900  francs  for  the  last.  Held,  that  this  did  not  constitute  a  lottery. 
Ex  parte  Shoberi  (70  Gal.  683).  483. 

18.  Trial  —  presenoe  of  defendant  at  Impanelling  of  Jory.]  The  presence  of  a 
prisoner  indicted  for  felony  is  necessary  at  the  impanelling  of  the  trial 
jury,  and  he  may  not  waive  the  privilege,  and  his  absence  is  not  cured  by 
the  subsequent  offer  of  the  court  to  allow  him  to  examine  the  Jurors  at 
the  time  of  making  peremptory  challenges.    State  v.  SmM  (90  Mo.  87),  4. 

DAMAGES. 

1.  Fntnre-  anlnant  domain.]  Where  adjoining  lots  are  injarad  by  tko  con- 
struction and  operation  of  a  railroad  in  a  city  street,  the  right  of  .action 
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im  tlMt.awosr  of  the  lota  at  the  tUna  of  the  eonstnietlon,  antf  a«abM 
qaeat  grantee  eawMt  recover  for  injoxy  bj  the  proper  nee  and  opemtion  of 
thetaiiioad.    CMeoffQ  (md  Etut&m  B(mkvad €k>.  v.  L^eb  (US  III  9^^ 

2.  Meaeiire — broker  and  oualoaMr.]  Where  a  broker  purehaeea  stocks  for  a 
customer,  subject  to  the  customer's  order,  and  wrongfully  conyerts  them 
to  his  own  use,  the  measure  of  damages  is  the  market  yalne  of  the  stocka 
at  the  time  of  oonversloB.    Brewier  ▼.  Van  LUw  (119  111.  654),  898.       ^ 

9*  NoD-deltTcry  of  telegram — Iqjnry  to  liMUngi.]  In  an  action  for  non-de- 
liyerj  of  a  telegram,  whereby  the  plaintiff  was  prevented  from  seeing  his 
brother  in  his  last  Illness  and  attending  his  funeral,  compensation  for 
injury  to  the  feelings  may  be  recovered,  where  the  company  was  notified 
of  the  emergency.    Stuart  v.  Western  Union  Tetegraph  Co.  (66  Tex.  580)» 

688. 

See  Trespass,  684. 

DECLARATIONS. 
See  EviPKNCB,  606. 

DEED. 

1.  Boldar  ander  Imperleci  title — oompensation  far  li|iio^eiiieBtfc]  Where 

a  person  in  peaceable  possession  under  daim  of  lawful  title,  but  really 
under  a  defective  title,  has  in  good  faith  paid  assessments  and  made  per- 
manent improvements,  the*  true  owner  who  seeks  the  aid  of  equity  to 
establish  his  title  will  be  compelled  to  reimburse  the  occupant  for  his  ex- 
penditures.    Thomas  v.  JBhans  (105  N.  Y.  601),  519. 

2.  Reservation  —  for  street.]    A  warranty  deed  granted  a  parallelogram  of 

land,  nine  chains  and  ninety- six  links  long,  by  five  chains  and  two  linka 
f,  wide,  "containing  five  acres,  **.*••  reserving  from  said gran$ 
a  strip  thirty-three  feet  in  width,  on  the  south  side  of  said  tract  for  a 
public  street."  Hetd,  that  the  fee  of  the  thirty-three  feet  strip  passed  to 
the  grantee.     EOioU  v.  SmaU  (85  Minn.  896),  829. 

3.  unoertainty.]    A  reservation  of  *'  three- fourths  of  an  acre  as  a  burying 

ground  for  the  family  and  their  descendants"  is  valid,  and  subsists 
although  the  whole  tract  is  subsequently  deeded  without  reservation. 
Benn  v.  Eateher  (81  Va.  85),  645. 

DIVORCE. 
See  Marriage,  761. 

DOWER. 
See  Marriaqb,  874. 

DYING  DECLARATION& 
See  Criminal  Law,  777 

EASEMENT. 

way  —  obfllraotion— bay-window.]    Where  city  lots  aie  conveyed 
with  the  reservation  of  a  passage-way,  five  feet  wide,  in  the  rear,  with  no 
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'  ontltfl  at  one  endk  'for  the  parpoM  of  aooea  to  theMMol,  %ll#  tigr^^  ^ 
abattass  on  that  wnj  are  not  infringed  hj  tke  eieetion  of  taaj-windotvn  pio- 
Jecting  over  it  fiom  thirteen  to  eighteen  inchea,  not  interfering  with  foot 
passage.    Burriha/a^  ▼.  Netiiu  (144  Hass.  88),  61. 

ELECTIONS. 

Oonstitntiottal  law — aafcorallaed  ▼oter  —  regiatnlloa.]  A  atetnte  providing 
that  "  no  person  hereafter  natnialiaed  in  anj  coart  shall  be  entitled  to  be 
registered  as  a  voter  within  thirtj  days  of  such  natoraliaatlon,"  is  onoon- 
Btitatlonal.     Kinneen  v.  WOU  (144  Hass.  4Sn),  106. 

EMINENT  DOMAIN. 

1.  Pnblio  use.]  A  strip  of  land  cannot  be  condemned  bj  a  ooal  company  for 
the  oonstruction  of  a  tramway  leading  from  the  ooa]  works  to  a  public 
railroad.     Shaa  v.  German  Coal  Co,  (118  III.  427),  879. 

%  Vacating  streets.]  A  lot-owner  in  a  city  may  not  maintain  an  action  against 
the  city  for  vacating  a  street  not  bordering  on  his  lot  nor  necessary  for 
access  thereto,  for  the  purpose  of  devoting  it  to  a  railway.  Oity  of  Bad 
a.  Lovii  V.  aFiywn  (119  IlL  900),  795. 

See  Damaobs,  841. 

ESTOPPEL.  * 
^Sm  Gonhjct  of  Lawb,  489;  Cobporation,  184,  440;  Muvioxpai.  Oobpoba- 

TIOH,  1. 

EVIDEx7CE. 

1.  Booms  of  aoooont  —  time-bookB.]  Ordinary  time-books,  metely  used  to 
keep  the  time  of  the  workmen  for  a  party,  are  not  admissible  in  evidence 
under  a  statute  authorizing  only  the  admission  of  "  books  of  account  con- 
taining charges  by  one  party  against  the  other.  Van  Boery  v.  FiUgerald 
(21  Neb.  86),  885. 

fl.  Declarations  —  as  to  boondariea.]  Declarations  of  deoeased  dirinterested 
adjoining  owners  of  land  are  admissible  to  prove  private  boundaries. 
Belhea  v.  Byrd  (95  N.  C.  809),  240. 

3.  of  ezistenoe  of  physical  pain.]    In  an  action  of  damages  for  personal 

injuries,  declarations  of  the  injured  person,  some  days  after  the  injury,  to 
one  who  is  not  a  physician,  and  not  for  the  pnrpoee  of  professional  assist- 
ance, that  he  is  suffering  pain,  are  incompetent  evidence.  Boehe  v.  Brook- 
Iffn  City  d  Newtavstn  Railroad  Go.  (105  N.  Y.  294),  506. 

4. of  present  suffering.]    Declarations  of  a  party  in  regard  to  existing 

pain  and  suffering  may  be  proved  by  the  testimony  of  any  person  to  whom 
they  were  made.  AtehUon,  Topeka  and  Santa  Fs  Railroad  Co.  v.  Jokn$ 
(85  Kans.  769),  609. 

B>  Handwriting — oomparison.]  A  witness,  who  had  sworn  that  a  signatare 
in  question  was  not  in  the  defendant's  handwriting,  was  shown,  on  cross- 
examination,  a  letter  admitted  to  be  in  the  defendant's  writing,  and  on  a 
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EVIDENCE  —  Coniki/ued. 

nhied  ton^gviA^  the  OM0.  for  the  sole  pnrpose^of  Mf^hlng  his  memorjr. 
BekL,  that  the  plaintUTs  oounael  was  entitled  to  ask  him  if  he  was  stlU 
of  the  same  opinion.  National  Bank  of  Cheot&r  Go,  ▼.  Armitrong  (66  Md. 
118),  156. 

€b oompaiison  of  hands.]    Upon  an  Issae  as  to  the  gentiineness  of  a  hand- 

,^ .  '  writing,  other  Instraments  admitted  to  he  genuine,  but  not  otherwise  role- 
▼ant»  maybe  reoeived  in  evidence  for  the  purpose  of  oomparison.  Morri- 
$on  ▼.  Porter  (86  Minn.  426),  881. 

7*  Measmre  of  proof  of  oiininal  aoi  kt  oMl  action.]  In  an  action  on  a  policy 
of  fire  insurance,  the  defense  tliat  the  insured  purposely  burned  the  prop- 
erty need  not  be  established  beyond  a  reasonable  doubt;  a  preponderance 
of  evidence  is  sufficient.  Continental  ImtiraneS  Oo.  ▼.  Jaehniehen  (110 
Ind.  69),  194. 

S.  Opinkm — ol  Talnei}  Any  person  of  ordinary  intelUgence  is  competent  to 
testify  to  the  value  of  a  seal-skin  coat,  although  he  may  never  have  seen 
one  bought  or  sold.    State  v.  Finch  (70  Iowa,  816),  448. 

9. Mfoty  of  highway,]    The  safety  of  a  highway  is  a  proper  subject  of 

opinion-evidence.  Baltimore  and  Liberty  Turnpike  Co,  v.  CaeeeU  (66  Md. 
419),  175. 

10.  Usage  —  tFadSb]  Evidence  is  admissible  to  show  .the  usage  of  particular 
pork-packers  not  to  keep  the  product  of  each  customer's  hogs  separate; 
also  to  retain  certain  portions  of  the  hogs  as  compensation;  also  to  show 
that  the  term  "  product "  in  that  business  has  a  known  peculiar  meaning, 
and  does  not  include  those  portions  of  the  hogs.  Morningstar  v.  Cun- 
ningham (110  Ind.  828),  211. 

11. "settlement."]    Evidence  of  a  local  usage  to  attach  "a  peculiar 

meaning"  to  the  word  "settlement"  in  a  mercantile  contract  is  inadmis- 
sible.   Suequehanna  Fertiliser  Co.  v.  White  (66  Md.  444),  186. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Action  by  foreign  ezeontor.]    An  executor  appointed  in  Texas  may  main- 

tain an  action  in  California  in  his  own  name  upon  a  judgment  recovered 
by  him  as  such  executor  in  Texas.     Leurie  v.  Adams  (70  Cal.  408),  428. 

2.  Administrator  with  will  annexed  —  power  to  sell  land.]     An  administra- 

tor with  the  will  annexed  has  no  implied  authority  to  execute  a  power 
given  by  the  will  to  the  executor  to  sell  land.  Hodgin  v.  Toole  (70  Iowa» 
21),  485. 

3.  Foreign — oonfliot  of  laws  —  title  to  debts.]    M. ,  who  was  domiciled  in  Illi- 

nois, died  intestate  in  Colorado  while  temporarily  sojourning  there,  hav- 
ing with  him  notes  given  by  parties  domiciled  in  Kansas,  and  a  mortgage 
securing  them  upon  lands  in  Kansas.  Letters  of  administration  were 
taken  out '  in  Colorado  by  the  widow,  who  there  came  into  possession  of 
the  notes  and  mortgage.  Letters  of  administration  were  also  granted  to  a 
son  of  the  intestate  in  Illinois,  but  the  notes  and  mortgage  never  came 
Into  his  posseMon.  Hdd,  that  the  administratrix  could  not  maintain  an 
action  on  the  notes  and  mortgage  in  Kansas.  Moore  v.  Jordan  (86  Kana. 
S71),  560. 


on  INDBX. 


EXEMPTION. 
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EXPRESS  COMPANY. 
8e€  Criminal  Law,  706. 

FALSE  IMPRISONMENT. 

AbSM  of  legal  proo«H.]    An  aiction  for  false  imprisonment  will  lie  for  tfM 

miBose  or  ebiiee  of  regular  legal  process.    Wood  ▼.  G'roeet  (144  Miss 

96S),  06. 

8eo  CoRPORATioii,  517.  ^ 

FISHERY. 

taUio — right  of —  trespass.]  A  person  maj.ftram  aboat,  enter  npen  and  walk 
and  fish  along  the  aninclosed  flats  of  another,  in  the  sea,  between  high 
and  low-waier  mark,  and  within  one  hundred  rods  of  the  npland.  Pmek- 
mrd  y.  B^4er  (144  Mass.  440).  101. 

FRAUD. 
Soe  Mabriaob,  761;  STATirrB  op  Ldcitatioiib,  886L 

GUARANTY. 
Soe  NueoTiABLB  Instruicknt,  416. 

HANDWRITING. 
See  Eyidbncb,  166,  881. 

HIGHWAY. 

Obstmotloii  —  abnttiag  owner  —  damages.]  A  lot-owner,  whose  title  extends 
only  to  the  middle  of  a  highway  forty  feet  wide,  cannot  maintain  an  action 
for  damages  by  an  unlawful  obstruction  eleven  feet  wide,  on  the  opposi\e 
side  of  the  center,  caused  by  the  construction  thereon  of  a  railway  em- 
bankment, the  only  effect  of  which  is  to  render  access  to  his  property 
more  difficult  and  inconvenient,  and  to  force  the  travel  nearer  to  his  lot. 
Indiana f  BloomingUm  and  Weetern  RaUway  Co.  v.  EberU  (110  Ind.  54^), 

•       225. 

See  Eminbkt  Domain,  796;  NuiSAircB,  575. 

HOMESTEAD. 

L  Invalid  mortgage  by  wife  —  ratification.]  A  husband  executed  a  mortgage 
of  his  homestead,  and  signed  or  procured  some  one  to  sign  his  wife's  name 
to  it  without  her  authority  and  procured  a  notary  to  certify  the  acknowl- 
edgment as  made  by  his  wife.  Some  weeks  after,  the  wife  executed  an 
instrument,  attempting  to  ratify  the  mortgage.  Held,  invalid.  Sbweil  v. 
McOrie  (86  Eans.  636),  584. 

Z>  Waiver  of  ejcemptiv»n  —  oonstitational  law.]  In  the  absence  of  express 
constitutional  prohibition,  a  statute  authorizing  the  waiver  of  a  homestead 
exemption,  whether  made  before  or  after  the  property,  is  set  apartp  by  an 
agreement  to  that  effect  in  the  contract  or  evidence  of  d«ibt»  is  valid. 
ktnhoker'e  Heirs  r.Detriek  (81  Va.  44),  648. 

See  Marbiagb,  867> 
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HOMICIDB. 
Sm  GKnmiAi.  Law,  81,  910^  177. 

HUSBAND  AND  WIFB. 
866  Mabbiagb. 

IMPBOYEMENTa 
See  Dbkd,  519. 

INFANCT. 

OoBtraot —  ratjfioatinn.]  Where  an  infant  execates  a  puehaee-moiiey  mort* 
gage  for  land,  and  after  majority  conveys  the  land,  he  therein  ratifies  tha 
mortgage.     Ueekir  ▼.  Koehn  (21  Neb.  559),  849. 

See  Nbglioencb,  16,  102, 887. 

INNKEEPER. 

lAMUty  far  baggage  ci  gnaat  afUr  dapartnra.]  Where  a  gueat,  on  leaving 
a  hotel,  without  the  intention  of  returning  as  a  guest,  but  without  paying 
his  bill,  leaves  his  valise  in  the  charge  of  the  clerk,  and  returns  within 
forty -eight  hours,  the  innkeeper  is  liable  as  a  4>ailee  for  want  of  ordinary 
care,  and  the  loss  of  the  valise  raises  a  presumption  of  negligenee  against 
bim.    Mxirray  v.  MarthaU  (9  Colo.  482).  152. 

INSANITY. 
See  Contract,  18. 

INSURANCE. 

1.  Oondlttoa  — wahrar — knowladga  of  preddent.]    A  polioj  of  life  iBsnr- 

ance  was  conditioned  to  be  void  if  the  insured  should  become  so  far  intem- 
perate as  to  impair  his  health,  or  induce  delirium  tremens.  The  insured 
allowed  the  policy  to  become  forfeited,  transferred  it  to  the  plaintiff  for  a 
debt,  and  the  latter  arranged  with  the  president  of  the  company  for  its 
revival,  and  paid  the  sums  required  to  keep  its  policy  in  force  until  the 
insured's  death,  which  happened  shortly  after  the  revival.  The  president 
knew  tliat  the  insured  had  become  so  intemperate  as  to  injure  his  health. 
HM^  that  the  company  was  liable.  Pomeroy  v.  Boeky  MautUain  In$,  and 
Savinge  InetititUon  (9  Colo.  295),  144. 

2.  "  Ooatigiiona.'']    A  building  twenty-five  feet  from  another  is  not  *'  contig- 

uous" to  it.  (Hwn  V.  St.  Paul  Fire  ajid  Marine  Ins.  Co,  (85  Minn.  482), 
888. 

3.  lalaraBt  —  aaalgnmant.]    One  who  has  no  insurable  interest  in  another*a 

life  cannot  recover  upon  an  insurance  policy  on  such  life,  assigned  to  him 
by  the  insured  and  the  benefidariea.  Mieetntri  VaUey  lAfe  Inmiranee  Co. 
r.  MeCmm  (86  Kans.  146),  587. 

4. ptopaiiy   la   hands  of  oanlar.]     Where  a  carrier  insared    goods 

in  his  possession  on  storage  for  carriage,  "  for  account  of  whom  it  may 

Vol.  LIX  — ill 
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INSURANCE  ^  C^mKniMd: 

oonoern,"  Md,  ihmtwHhotigk  he  wmdoI  ^mpootAW^  for  tlieirnfa  keepUi^. 
ha  might  matnUin  au  action  for  Ioob,  after  his  own  Ioob  liad  been  paid,  for 
the  benefit  of  the  owner  adopting  the  policy ,  after  Ioob.  Av  In9urmme$ 
AmoeiaUun  of  England  t.  Merchant  and  Minent  TramporkUiom  O9.  (M 
Md.  889).  102. 

S.  **  Total  loaa  "  d  baJlding.]    If  a  building  has  lost  its  identity  and  specific 
character  and  has  become  anfit  for  use  by  ftre»  it  Is  a  '*  total  loss."     fljww 
hwrg-Bremen  V^re  In§.  Oo.  r.  OarUngtan  (66  Tex.  108),  618. 

^  Ordiaanoe  prohibiting  rshnfldtng.]  A  city  ordinance  prohibited  the  repair 
or  constmctioD  of  wooden  buildings  within  specifted  limits,  which  hsd^ 
been  ittjured  l(y  fire  to  the  extent  of  one-third  of  their  Talue.  An  insured 
building  was  partly  destroyed,  and  the  common  council  refused  an  appli- 
cation for  leave  to  repair  it.     Hdd,  a  "  total  loss.**    Id. 

7.  Wh«a  prools  of  death  not  naoeasary.J    Where  a  life  insurance  company 

has  refused  to  pay  a  policy  on  the  grounds  of  non-membership  and  for- 
feiture for  non-payment  of  premiums,  no  formal  preliminary  proof  of 
death  fs  necessary:    Kantat  Proteetite  Union  v,  WkUt  (86  Kans.  760),  M7. 

8.  tTaoaacy.]    A  tenant  moved  out  of  an  insured  dwelling  on  Tuesday,  and  00 

Wednesday  morning  the  owner  took  possession,  and  with  his  servants 
began  cleaning  it,  and  they  were  continuously  engaged  during  the  work- 
ing hours  of  each  day  in  cleaning  and  moving  goods  into  the  house  until 
Friday  evening,  intending  that  the  family  should  be  fully  domiciled  there 
on  Saturday,  but  on  Friday  night  ihe  house  wss  burned.  MM,  that  the 
house  was  not  vacant.    Eddy  v.  ffatfkege  Ihm.  Go.  (70  Iowa,  473X  444. 

9.  WaiTor  ol  oondition  by  aoospUng  prsninni — conditloQal  aoospianca.] 

An  insurance  policy  was  conditioned  to  be  void  if  the  insured  should  en- 
gage as  a  railway  brakeman,  or  in  switching  or  in  coupling  or  uncoupling 
*  ^krs.'  Cofts6nt  was  refused  to  engage  in  such  business,  snd  the  sgent  sd- 
Tised  the  insured  to  obtain  an  accident  policy,  and  to  keep  up  the  policy 
in  question  so  that  it  might  be  good  when  he  ceased  to  be  employed  in  that 
business.  He  paid  a  premium  while  he  was  a  brakeman,  the  agent  thea 
informing  him  that  if  he  was  killed  while  braking  on  a  tndn  the  policy 
would  be  void,  but  if  he  died  in  any  other  way  it  would  be  valid,  and  he 
replying  that  he  would  pay  with  that  understsnding.  HM,  that  evidoice 
of  the  foregoing  circumstances  was  admissible  to  show  that  the  conditioB 
was  not  waived.  NorthweiUm,  €ic.,  lAft  In*.  Co.  v.  Amwmain,  (119  111. 
889),  799. 
1<X  Warranties  —  i^epressmtattons.  ]  Where  the  statement  in  a  policy  of  insur- 
ance, that  the  answers,  statements,  etc.,  in  the  application  *'  are  wamnted 
by  the  assured  to  be  true  in  all  respects."  is  followed  by  the  statement,** 
*'  that  if  this  policy  hss  been  obtained  by  or  through  any  fraud,  misrep> 
resentation  or  concealment,  said  policy  shall  be  absolutely  null  and  void.'* 
which  fraud,  etc..  relates  to  the  answers  to  the  questions  in  the  appUcs- 
tion.  answers  not  material  to  the  risk,  and  honestly  but  mistakenly  made 
in  the  belief  that  they  were  true,  will  not  eflEect  a  breach  of  the  poUcy.:« 
OonUnenial  lAft  In$.  Co.  v.  Bogen  (119  111.  474),  810. 
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INTEREST. 

noow^KMrnm]  Where  interest  is  not  pajatle  on  the  taioe  of  the  iastm* 
ment,  pajment  of  the  principal  bus  an  action  for  the  interest,  bat  where 
interest  is  stipulated  for  in  the  contract,  it  is  a  part  of  the  debt,  and  maj 
be  recovered  even  after  pajment  of  the  principal.  King  t.  PhUUpi  (96  N. 
C.  d45),  888. 

INTOXICATING  LIQUORS. 

See  Crixinal  Law,  706. 

JUDGMENT. 
8ee  Partnership,  472. 

« 

JURISDICTION. 
See  Office  and  Officer,  9 

LANDLORD  AND  TENANT. 
See  Nbgligencb.  159. 

LIBEL  AND  SLANDER. 

1*  Ob  oatflVMr.]  Tha  pnbUcation  of  an  article  stating  that  a  dinner  famished  bj 
a  caterer  on  a  public  occasion  was  "  wretched,"  and  was  served  "  in  such 
a  way  that  even  hungry  barbarians  might  justly  object,"  and  that  "  the 
dgars  were  simply  vile,  and  the  wines  not  much  better,"  is  not  actionable, 
per  96,    DooUng  t.  Budget  PvbUMng  Co,  (144  Mass.  208),  88. 

2.  Of  property — damage.]  A  false  and  malicious  publication  that  a  horse  was 
twenty-one  years  old,  when  the  defendant  knew  him  to  he  only  twelre.  Is 
actionable  on  proof  of  special  damages,  but  the  loss  of  sale  to  some  par- 
ticular person  must  be  averred  and  proved.     Wiiton  v.  JhibciM  (85  Minn. 

471),  886. 

See  Criminal  Law,  294. 

LICENSE. 

To  oonstmot  second  story  on  licensor's  building.]  A  written  agreement  that 
one  may  construct  a  second  story  on  another's  building,  and  "have and 
own  said  second  story  "  for  his  use  perpetually,  confers  no  interest  in  the 
freehold.     Tlwm  v.  WUwn,  (110  Ind.  825),  200. 

LIEN. 
Su  Contract,  4M. 

LOTTERY. 
Bu  Criminal  Law,  482l 

MALICIOUS  PROSECUTION. 

Bee  Municipal  Corporation,  28L  a 
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MALPBACnCE. 

FhyiluiMi — tegrM  of  ikill  Mqnlred  —  •vid«iio«.]    In  at  tetion  against  a 

saifBpeon  for  malpTactice,  evidence  of  his  reputation,  in  the  eommnnitj  and 

among  his  profeaslon,  as  to  skill,  is  inadmiflslble.     HMt^man  t.  Hay  (US 

111.  S84),  890. 

MARRIAGE. 

1.  Daod  from  hnaband  to  wtfa  —  homaataad*]    A  deed  of  land  is  not  invalid 

because  executed  by  a  husband  directly  to  his  wife,  nor  because  it  oonveTS 
a  homestead,  a  conveyance  of  which  is  by  statute  required  to  be  executed 
by  both  husband  aud  vrife.     Furrow  v.  Athey  (21  Neb.  671),  867. 

2.  DiTorce —  alimony  —  frandulant  convey anoa.]    S.  was  convicted  and  im> 

prisoned  for  arson,  and  his  wife  procured  a  divorce  therefor,  and  the 
court  granted  her  alimony%  Before,  and  in  anticipation  of  the  conviction 
and  divorce,  he  fraudulently  transferred  his  personalty  to  G. ,  in  trust  for  his 
wife  so  long  as  she  remained  his  wife,  and  in  case  she  procured  a  divorce, 
for  his  mother  and  brother.  The  defendant  F.  attached  the  fund  under 
a  judgment  which  he  had  obtained  against  S.  for  burning  his  property. 
Gn  interpleader  by  the  trustee,  held,  that  the  transfer  was  void  as  to  the 
wife,  and  the  fund  belonged  to  her  by  virtue  of  the  decree  for  alimony, 
and  that  F.'s  claim,  being  founded  in  tort,  did  not  attach  to  it.  Oreen  v. 
Adanu  (59  Vt.  602),  761. 

3.  X>OfW«r  ^-  banrad  by  aata-nnptial  agroamanLj    An  ante-nnpilal  agreoment, 

by  adults,  fairly  understood,  that  each  party  leleaaea  the  right  of  dower 
in  the  lands  and  estate  of  the  other,  and  permits  the  other  to  hold  his  or 
her  separate  property  free  of  all  claims  growing  ont  of  the  marriage,  bars 
the  wife's  dower.    Barth  v.  Lines  (118  111.  874),  874. 

4.  Promiae  of  wife  during  and  alter  oorearinra  —  oooaldaration.]    The  prom- 

ise of  a  married  woman,  having  a  separate  estate,  to  pay  for  necesaariee 
furnished  her  upon  the  credit  of  her  estate,  will  sustain  a  new  prondae  to 
pay  for  them  made  after  the  death 'of  her  husband.  Sherwin  v.  Sanden 
(59  Vt.  499),  750. 
6.  Tenancy  by  entiretlas.]  Under  a  statute  enabling  married  women  to  own 
real  estate  in  the  same  manner  as  single  women,  a  deed  of  lands  to  hus- 
band and  wife  still  constitutes  them  tenants  by  the  entirety.  ButUa/r  v. 
RoeerMath  (42  N.  J.  Eq.  651),  52. 

6.  Validity.]    The  mutual  present  assent  to  immediate  marriage  by  persons 

capable  of  assuming  that  relation  is  sufflcient  to  constitute  marriage  at 
common  law,  but  in  Kansas  the  legislature  has  full  power,  not  to  pro- 
hibit, but  to  prescribe  reasonable  regulations  relating  to  marriage,  and 
prescribe  penalties  against  those  who  solemnise  or  contract  marriage  con- 
trary to  statutory  command.     I^ate  v.  Walker  (86  Kans.  297),  566. 

7.  Statutory  requirements.]    Punishment  may  be  inflicted  upon  those  who 

enter  the  marriage  relation  in  disregard  of  the  prescribed  statutory  re- 
quirements, without  rendering  the  marriage  Itself  void.     Id. 

8.  BSIademaanor.]    Under  section  12  of  the  marriage  act,  all  persons  who  en- 

ter the  marriage  relation  and  live  together  as  man  and  wife,  without  com- 
plying with  the  conditions  and  regulations  of  the  act,  are  guilty  of  a  mia> 
demeanor,  and  subject  to  the  punishment  imposed  by  that  section.    Id. 
See  C^RiMiKAL  Law,  294;  Homestead,  584. 
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MASTER  AND  BEBVANT. 

1..  Oontribotory  &•§ Ugwioa  —  ndaf  dtUMTm  wnhlnwy.]     An  •mployM* 

who  uses  implementa  or  applUaces,  in  the  peif  onnanoe  of  his  inaster's 
work,  which  have  become  out  of  repair  and  onsafe,  mast  either  make  the 
necessary  repairs  himself  or  report  the  fact  to  the  employer  or  person 
haring  charge  of  the  repair,  and  if  he  omits  to  do  so,  and  is  injured  in 
consequence,  he  cannot  recover  from  the  employer.  JStroble  v.  Chicago, 
MUwaukee  and  St.  Paul  R.  Co.  (70  Iowa,  655),  450. 

fl. .]    ^Vhen  a  master  has  famished  implements  perfect  of  their  kind  bat 

not  designed  for  or  adapted  to  the  performance  of  his  work,  and  a  servant 
objects  to  using  them  on  this  account,  but  continues  to  use  them,  he  will 
be  held  to  have  assumed  the  risk.  TesDOi  and  Pac^fie  Saihoap  Co,  v. 
Bradford  (66  Tex.  783),  689. 

3.  naxrow  railway  bridge.]    On  the  defendant's  rsUway  was  a  bridge 

with  sides  five  feet  high,  coming  up  one  foot  above  the  floor  of  the  engine- 
cab,  and  thirteen  and  a  half  inches  from  the  sides  of  passing  engines. 
The  plaintiff's  intestate,  a  fireman,  well  knowing  the  character  and  situa- 
tion of  the  bridge,  without  orders  and  in  violation  of  the  rules,  opened 
the  ash-pan,  whereby  fire  was  communicated  to  woolen  waste  in  a  journal 
box.  Then  without  orders  or  necessity,  he  stood  outside  of  the  engine 
on  the  steps  of  the  engine  and  tender,  and  endeavored  to  extinguish  the 
fire  with  a  hose,  and  while  so  employed  he  was  struck  by  the  side  of  the 
bridge  and  killed.  Held,  that  the  company  was  not  liable.  Sheeler^B 
Adminiitrator  v.  Cheaapeake  and  Ohio  BaUroad  Co.  (81  Va.  188),  654. 

^  Delitotive  machinery — amploymmit  of  competent  servants.]  In  an  ac- 
tion against  a  manufacturing  corporation  for  injuries  received  by  an  em- 
ployee by  reason  of  a  defect  in  the  machine  on  which  he  was  employed, 
a  request  to  instruct  the  jury  "  that  the  making  of  such  ordinary  repairs  as 
the  machine  requires,  and  the  keeping  of  it  in  order,  from  day  to  day,  may 
be  intrusted  to  servants;  and  if  the  master  employs  competent  servants 
for  that  purpose,  and  supplies  them  with  suitable  means,  the  master  per- 
forms his  duty,"  is  rightly  refused,  where  there  is  evidence  that  the  ser- 
vants employed  to  repair  the  machine  did  not  use  due  care  in  their  repairs, 
or  in  giving  warning  of  danger.  In  such  a  case  it  should  be  submitted  to 
the  jury  whether  the  defendant  had  exercised  a  reasonable  supervision 
over  its  servants,  and  over  the  manner  in  which  the  machinery  was  kept 
in  repair.     Rogers  v.  Ludlow  Manvfaeturing  Co.  (144  Mass.  196),  68. 

6. .]  The  plaintiff,  who  was  employed  in  the  defendant's  mill,  was  in- 
jured by  a  weight  which  fell  from  a  machine,  to  which  it  was  attached 
by  a  rawhide  lacing;  the  use  of  the  weight  being  so  to  operate  on  a 
pulley  as  to  regulate  the  winding  of  yam  on  a  bobbin.  Held^  that  the 
court  properly  ruled  that  the  weight  was  a  part  of  the  machine,  and 
correctly  instructed  the  jury  that  if  they  found  that  the  weight,  as  held 
up  by  the  lacing,  was  not  a  proper  machine,  and  that  the  defendant 
knew,  or  ought  to  have  known,  that  fact,  the  defendant  was  liable  if  the 
accident  happened  while  the  plaintiff  was  in  the  exercise  of  due  care, 
although  the  defendant  had  employed  competent  persons  to  attend  to  the 
machine.     Rice  v.  King  PMUip  MiOe  (144  Mass.  229),  80. 
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MASTER  AND  SEBVANT— CbfifJntMcI. 

6.  Sailway  bnkMBan — aoop*  of  «nployiBMit — tnJMit  tn&ptimmr.]  A  boy 
fifteen  years  old  wron^ollj  boeided  a  freight  train  to  ride  witlioat  psj- 
Sng  fare,  and  a  biakeman  ordered  him  to  jamp  off  while  the  train  warn 
moving  rapidly,  and  he  fearing  being  thrown  off,  jumped  and  was  Injored. 
Held,  that  the  company  was  liable.  JTaiMW  OU^,  eU,,  BaSbroad  Cb.  ▼. 
KeO^  (86  Kans.  <M»),  506. 

MORTGAGE. 

1.  Mortgagee  pennitting  mortgagor  to  retain  custody — fraodalit  omr^na 

Hon  by  latter.]  If  a  mortgagee  permits  the  mortgagor  to  retain  the  mort- 
gage, and  the  latter  fraudulently  cancels  it  of  record,  the  mortgagee  can- 
not enforce  It  as  against  a  subsequent  bona  fide  grantee.  Heyder  t.  .fir- 
edrior  Building  Loan  AstociaUan  (42  N.  J.  £q.  408),  49. 

2.  Redemption — aooident — relief  firom.]    The  mortgagor  had  taken  means 

to  obtain  the  money  for  redeeming  the  premises  from  foreclosure,  which 
rendered  it  reasonably  certain  that  he  would  succeed;  but  by  reason  of 
the  failure  of  the  party  promising  the  money,  to  meet  him  at  the  ap- 
pointed time,  he  was  delayed  until  after  banking  hours,  and  was  thereby 
prevented  from  sending  the  money  to  the  clerk  of  the  court  in  season  for 
payment  within  the  time  limited  by  the  decree.  Sdd,  an  accident,  and 
that  the  mortgagor  was  entitled  to  redeem.     Kopper  ▼.  Dper  (69  Vt.  477X 

742. 

See  AfisioNMEMT  for  Grbditobb,  888. 

MUNICIPAL  CORPORATION. 

1*  Ohange  of  grade  of  street  —  damages  —  estoppeL]  An  owner  of  land  who 
joins  in  a  petition  to  the  common  council,  ssking  for  a  change  of  grade 
of  a  street,  is  estopped  from  claiming  damagee  on  account  of  the  grading, 
^  as  asked  for,  upon  the  ground  that  the  petition  was  not  signed  by  the 
owners  of  a  majority  of  the  front  of  land  on  the  part  of  the  street  im- 
proved.    Gross  V.  CUy  of  Kansas  (90  Mo.  18),  1. 

2.  Malicious  prosecution.]     A  municipal  corporation  is  not  liable  for  a  mere 

malicious  prosecution.    Brown  v.  City  of  Cape  Girardeau  (90  Mo.  877).  28. 

3.  Negligence  —  icy  sidewalk.]    A  city  is  not  bound  to  remove,  or  sprinkle 

with  ashes  or  sand,  ice  formed  upon  a  sidewalk  by  severe  cold  suddenly 
following  a  fall  of  rain  or  the  melting  of  snow,  and  is  not  liable  for  an  in- 
jury to  a  person  falling  thereon,  in  the  absence  of  evidence  connecting  the 
injury  with  some  structural  defect.  Taylor  v.  City  of  Tonkers  (106 "N. 
r.  208),  492. 

4.  Ordinance  as  to  keeping  gunpowder.]    An  ordinance  requiring  the  re- 

moval of  powder  magazines  from  a  city  is  valid,  although  the  city  had 
sold  the  sites  to  the  owners  for  the  purpose  of  erecting  such  magaiines. 
Davenport  v.  City  of  Richmond  (81  Va.  686),  694. 

5. viotaaling-shops.]      Under   a   charter    power  to    regulate   vletual- 

ing-houses,  a  village  may  impose  a  penalty  of  ten  dollars  for  keeping  one 
without  a  license.    St,  Johnsbury  v.  Thompson  (59  Vt.  801),  781. 
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^  NBGLIGENCB. 

U  OoBCfumt— Impiitafailltj.]    PhikkMpMa,  He.,  B&Orond  (h.  t.  Hoat/iand 

(05  Md.  149),  10». 

ft,  Oontifbiitary — ohild  pUkjhag  on  highway  —  '*  tnnrall v.^J  A  child  mvem 
years  of  age,  while  walking  in  the  evening  beside  his  fkther  on  a  plank 
footway  upon  a  bridge,  which  the  defendant  city  was  bound  to  keep  in 
lepair,  stepped  aside  to  clasp  in  sport  a  poet  fonning  part  of  the  bridge, 
and  fell  through  a  hole  in  the  planking,  eleven  inches  square,  near  the 
poet,  not  known  to  either  the  boy  or  his  father,  into  the  water  and  was 
drowned.  The  father  knew  of  the  boy's  intention  to  clasp  the  post,  and 
did  not  forbid  his  doing  so.  HM,  not  contributory  negligence  per  m. 
GvUine  v.  LoweU  (144  Mass.  491),  101^. 

8.  Dangerous  premises — infuit  trespasser.]  An  action  for  the  death  of  a 
child  by  falling  into  an  nnfenced  pool  of  hot  water  discharged  on  the  de- 
fendant's distillery  premises,  sixty  feet  from  the  highway,  and  two  hun- 
dred and  twenty- five  feet  from  any  house,  may  not  be  maintained  without 
proof  that  the  place  was  attractive  to  children,  or  that  to  the  defendant's 
knowledge  they  resorted  there  for  amusement.  Sehmidt  v.  Kaneat  OUy 
DUtiUing  Co.  (90  Mo.  284),  16. 

4.  linpatable  —  of  driver  of  private  carriage.]  FoUman  v.  OUy  of  MUwnikee 
(85  Minn.  622),  840. 

6.  Ii^inry  to  child  by  can  in  grading  street.]  The  defendant,  a  contractor 
for  grading  a  city  street,  employed  cars  in  transporting  earth  in  that  work. 
A  young  child  climbed  upon  one  of  the  cars  to  ride,  and  jumped  or  fell  off 
and  was  killed.  Held,  that  the  defendant  was  bound  only  to  ordinary 
care ;  was  not  bound  to  keep  a  watchman  to  prevent  such  occurrences, 
and  was  not  liable.     Shnermm  v.  Petder  (85  Minn.  481),  887. 

6.  I<andlor(^  and  tenant — defective  premises  —  ii^|ury  to  third  person.] 
Where  the  owner  of  a  wharf  leases  it,  and  knows,  or  by  the  exercise  of 
reasonable  diligence  might  have  learned,  that  it  is  in  unsafe  condition, 
he  is  liable  to  a  third  person  injured  by  reason  of  its  condition  while  law- 
fully on  it.     AlbeH  v.  8tate  (66  Md.  825),  159. 

8e€  Carrier,  156,  428,  682 ;  Master  and  Servant,  68,  80,  456,  689,  654 ; 
Mttnicipal  CoRPORATfON,  492 ;  Railroads,  784. 

NEGOTIABLE  INSTRUMENT. 

1.  Accommodation  note  to  be  discounted  at  partionlar  bank  —  diveraion.} 

Where  a  note  was  made  and  indorsed  for  accommodation,  negotiable  and 
payable  at  a  particular  bank,  and  was  not  discounted  there  but  was  sold 
to  a  private  individual,  without  the  indoraer's  knowledge,  held,  that  the 
indorser  was  liable.     Parker  v.  McDowell  (95  N.  C.  219),  285. 

d.  Oontract  of  indorsement  —  where  made.]  Where  a  x>ayee  indorses  a  note 
in  one  State,  and  the  note  is  sold  and  delivered  in  another  State,  the  con- 
tract of  indorsement  must  be  regarded  as  made  in  the  place  where  the  sale 
and  delivery  occurred.     Biiggs  v.  LcUham  (86  Kans.  255),  546. 

3.  IfSftter  of  oredit  -  -  guaranty  to  third  person.]  Defendants  addressed  to  the 
M.  bank  a  letter  stating  that  at  the  request  of  M.  &  Sons,  the  defendants 
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NBGOTIABLB  INSTRUMENT  —  Continued. 

maHhoiiatd  L.  4  Go.  to  draw  on  nid  bank  on  *iftifamlaiit% 
specified  amoant,  for  twelve  months.  This  letter  was  deposited  bj  M.  ft 
8oas  with  the  plaintiff  as  secaritj  for  advanoes.  SM,  that  the  detwi. 
ants  were  liable  thereon  as  on  a  goarantj.  Lqfmrgue  t.  Mamiion  (20  CU. 
880),  416. 

^  Partaarahip — dlssohition.]  One  partner  after  diasolntkm  maj  wai¥«  notice 
of  demand  and  non-pajmentof  a  note  indorsed  bj  the  firm  and  diaeonnted 
for  it.    StiUner  ▼.  Mount  Jaokmn  National  Bank  (06  Md.  488),  IM. 

§•  Wolv«r  oC  protest]  A  telegram  directing  the  holder  to  "  pay  note  and 
saTS  protest, "  and  to  "  draw  on  "  the  partner,  is  a  valid  walTor.  M» 

8ee  OoBFORATiON,  8S2. 

NOTBS. 
AssigimiMit  lor  creditors —  creditors  secared  by  mortgage,  880L 
Oonstitntional  law  —  police  regalations —  dldnfecdng,  116. 
Oontraot — restraint  of  trade,  686. 

Corporation  —  insolvent — directors  taking  secaritj  for  their  Oftm  dsbt^  4i6i. 
Criminal  law — conspirapj  —  beyeotting.  790. 

evidence  of  exclamations  of  bystanders,  78IL 

incest — knowledge,  755. 

Damages  —  fatare,  851. 
Basement  —  passage-way — obstracti<m,  64. 
Ihridence  —  opinion  —  safety  of  highway,  178. 
Insurance — warranties  —  representations,  816. 
Malpractice  —  physician  —  degree  of  skill  required.  808^ 

Master  and  servant  —  defective  machinery — neglect  of 
thereto,  75. 

scope  of  employment  —  infant  trespasser,  601. 

Negliganoe  —  cbild  playing  on  highway,  104. 

dangerous  premises  —  infant  trespasser,  88. 


Parent  and  ohild — criminal  assault  on  child,  886. 
Tsxation — constitutional  law  —  drummers,  867. 
Telegraph  —  discrimination,  172. 
Will  —  condition  sgainst  opposition,  46. 
declarations  of  testator  to  prove  loss,  880. 

NUISANCE. 

Oonstniotion  of  highway — oommon  injury  ~  school  «9stri0L]  A  adiool  dis- 
trict cannot  maintain  an  action  for  the  obstruction  of  a  highway,  impeding 
access  to  the  school-house,  unless  it  suffers  an  injury  not  common  to  the 
public.     School  District  v.  Neil  (86  Kans.  617),  575. 
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OFFICE  AND  OFFICER. 

lor  wftMtf  to  pwlbiM  BrinlrtOTial  duty  —  JariidtoHiMi,]    One  may 

maintsin,  in  Miflaouri,  an  action  of  damages  against  a  ooontj  oommis- 

sioner  of  Kansas  for  lef osing  to  obey  a  mandamus  to  levy  a  tax  to  pay  a 

Judgment  against  the  oonnty.    8t,  Jatepk  Fiire  amd  Mmrime  In$.  Co.  t. 

Ltland  (90  Mo.  177),  9. 

OPINIONS. 

See  EviDBNCK. 

ORDINANCE. 
See  HuMiuiPAL  Corporation,  (M,  TBI. 

PARTIES. 
Jofnfc  oonftract —  severanoe.]  Joint  contractors  moat  all  sue  upon  their  Joint 
contract,  although  one  of  them  has  heen  settled  with,  anless  all  the  parties 
agree  to  the  severance  of  the  joint  interest,  and  the  obligor  promises  to 
pay  each  his  several  share,  and  the  salt  is  based  upon  the  new  promise. 
Amfnu  V.  BMnean  (59  Vt.  585).  758. 

See  Action,  844. 

PARTNERSHIP. 

1«  XnsolTenoy — right  to  nse  firm  name.]  C.  W.  D.  ft  Co.,  a  copartnership 
which  had  acquired  an  extensive  trade  and  reputation  as  dealers  in  seeds, 
made  an  assignment  for  the  benefit  of  creditors,  and  the  assignee  sold  the 
stock  to  the  plaintiff  company,  which  continued  the  business  at  the  old 
stand,  renting  the  building  from  the  owner.  Among  the  stock  so  pur- 
chased was  a  large  number  of  wrappers,  sacks,  etc.,  marked  with  the 
name  of  C.  W.  D.  ft  Co.  One  of  the  firm  of  C.  W.  D.  ft  Co.  was  also  a 
memlier  of  the  plaintiff  company.  Afterward  C.  W.  D.  organised  a  cor- 
poration  under  the  name  of  C.  W.  D.  ft  Co.,  and  engaged  in  the  same  busi- 
ness in  the  sanie  city.  The  plaintiff  claimed,  but  never  exercised,  the 
right  to  use  the  name  of  C.  W.  D.  ft  Co.  Held,  that  the  plaintiff  was  not 
entitled  to  an  injunction  restraining  the  defendant  from  using  that  name 
iCnd  receiving  mail  matter  thus  directed.  Imea  Seed  Company  v.  Dorr 
(70  Iowa,  481),  446. 

A  Jndgmant  on  Joint  obligation  of  all  partnen  — rigbta  of  oreditofs.]  On  a 
Judgment  against  all  the  members  of  a  firm  upon  a  joint  obligation,  not  an 
indebtedness  of  the  firm,  the  property  of  the  firm  may  be  levied  on  and 
sold,  and  the  purchaser  will  acquire  absolute  title  as  against  subsequent 
creditors  of  the  firm,  although  it  may  be  insolvent.  Saundere  v.  ReiUf 
(105  N.  Y.  12).  472. 

•3.  Uan  oC  partners — ezemption.]  One  partner  has  no  lien  on  a  copartner's 
interest  in  the  partnership  property  for  a  debt  due  to  him  from  the  co- 
partner.   M9ane  v.  Bryan  (95  N.  0.  174),  288. 

See  Banks,  807;  Nsgotiable  Instrument,  190. 

PATENT. 
Sight  to,  in  insolT«Boy.]    Letters-patent  of  the  United  States,  owned  by  an 
insolvent  debtor,  pass  to  his  assignee  in  insolvent.    Barton  v.  White  (144 
Biass.  281),  84. 
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PAWN-BBOKEIL 
iSM  Statdtb,  400. 

PHTSiCIAN. 

/61m  MALPRACnCB,  8tl* 

PRESUMPTION. 
See  Cabbibb,  428. 

PRINCIPAL  AND  AGSNT. 
See  Agemct. 

PRINaPAL  AND  SURBTT. 
SeeBuBETY, 

PRIVILEQE. 
See  Action,  844. 

PROMISSORY  NOTE. 
See  Nbgotiablb  Inbtbuxbht,  28ft. 

RAILROADS. 

1.  In  ftrMt— duty  to  keep  itreet  sale  —  itatiite.]  A  nllroed  duurterei^ 
powered  the  company  to  lay  its  tnck  ecroes  any  public  highway  or  street, 
if  necessary,  on  condition  that  it  shoald  put  such  highway  or  street  "in 
such  condition  and  state  of  repair  as  not  to  impair  or  interfere  with  its  free 
and  proper  use.  **  BM,  that  this  was  a  continuing  duty,  and  that  although 
a  crossing  might  have  been  adequate  when  constructed,  yet  if  by  reason 
of  increase  of  business  of  the  railroad  or  travel  on  the  street  it  became 
dangerous  or  seriously  obstructed  travel  on  the  street,  the  company  was 
bound  to  provide  some  other  mode  of  crossing,  as  by  carrying  the  street 
over  or  under  the  track.     State  v.  St.  Paul,  ete,,  Co.  (85  Minn.  181),  818. 

5.  Zioased  —  liability  for  negligeiice.J    Where  a  railroad  company,  with  the 

approval  of  the  legislature,  exclusively  leased  its  road  to  anotker  company 
for  ninety-nine  years,  and  by  the  lessee's  neglect  combustibles  on  the 
railroad  land  communicated  fire  to  adjoining  buildings,  held,  that  the 
lessor  was  liable.    BalsUy  v.  St.  Louie,  etc.,  B.  Co.  (119  Dl.  68),  784. 

3.  Steam,  in  street  —  servitude.]  The  public  authorities  may  authorise  the 
construction  and  operation  of  a  railway  for  passengers  in  a  city  street, 
without  compensation  to  adjacent  lot-owners,  although  the  railway  is 
operated  by  steam-motors,  and  is  used  also  to  transport  passengers  from 
its  terminus  in  the  city  to  a  point  eighteen  miles  outside  the  city.  Newttt 
V.  Minneapolie,  etc.,  B.  Co.  (85  Minn.  112),  8(18. 

^  Ultra  vires.]  Such  a  lot  owner,  the  defendant  being  in  possession  of  the 
street,  may  not  raise  the  objection  of  uUra  vires.    Id. 

6.  BxemptioD  from  taxation  —  elevator  leased  to  private  parties.]    A  rail. 

road  company  built  on  its  lands  a  grain  elevator,  and  leased  it  to  private 
parties,  who  used  it  in  the  company's  business,  but  received  the  tolls  and 
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RAILBO  AD6  —  OmlJAiied. . 

eompeiifialion  for  themaelvM.  HMj  not  exompt  from  tuutioii  m  prop- 
erly or  "  aocommodations  necoonary  to  aeoomplish  the  objects  of  its  inoor- 
poratlon."    MaUer  ofSuigert  (119  111.  88),  7B9. 

6*  UAfnrt  <liaoilaiiuitio& — oontract  for  rebsto.]  A  contract  between  a  rail- 
road company  and  a  shipper,  that  the  latter  shall  pay  the  regular  and  es- 
tabli  hed  rates  of  freight,  the  same  as  all  other  shippers,  and  that  the 
company  shall  x>ay  back  to  him  a  certain  portion  of  the  freight  so  charged 
and  paid,  whereby  such  shipper  will  pay  a  lees  rate  for  transportation  than 
that  pidd  by  others,  and  the  public  generally,  for  like  services,  under 
rimilar  drcumstances  and  for  like  distances,  is  void  as  against  public  policy 
at  common  law,  and  under  the  statute  against  unjust  discriminations. 
Mnait,  Oe.,  R  Co.  ▼.  Bnin  (118  111.  250),  869. 

8e0  Cabribb;  Mastbb  and  Servant,  596;  Statute,  250. 

RESTRAINT  OF  TRADE. 
See  Covenant,  676. 

SALE. 

1*  "Fraiipt  shipmaBt"  —  oondition' prttoedent,]  On  a  sale,  on  February 
twenty-second,  of  iron  "  for  prompt  shipment,"  the  iron  was  the  next  day 
put  on  board  ship,  in  a  Qerman  river,  frozen  over  and  unnavigable,  forty 
miles  from  the  sea,  and  so  remained  till  April  third.  Held,  that  prompt 
shipment  was  a  condition  precedent,  and  that  the  known  unnavigable 
condition  of  the  river  did  not  excuse  the  delay.  Tobitu  v.  Liseberger  (105 
N.  Y.  404),  509. 

2.  Separation  —  when  not  assential  to  transfer  titla.]  Where  a  certain  num- 
ber of  articles  are  sold  from  an  ascertained  lot,  identical  in  kind  and  value, 
a  separation  is  not  essential  to  transfer  title.  Kiuffman  v.  Rolmquiet  (86 
Eans.  785),  604. 

3k  Of  Intozioating  Uqnors  —  Idmishing  members  of  club.]  A  number  of  per- 
sons in  Raleigh,  in  1885,  organized  and  incorporated  a  club  for  social  and 
literary  purposes.  The  members,  but  no  other  persons,  were  permitted 
to  purchase  from  the  defendant,  its  steward,  meals,  cigars  and  liquors, 
which  were  furnished  by  the  club  at  a  price  fixed  by  its  officers,  simply 
sufficient  to  cover  the  cost.  In  1886,  at  an  election  in  Raleigh,  under  the 
Local  Option  Act,  a  majority  of  the  votes  cast  were  for  prohibition.    Held, 

(1)  That  such  furnishing  liquors  under  these  circumstances  was  a  sale. 

(2)  That  such  sale  was  a  misdemeanor  under  the  Local  Option  Act.  StaU 
T.  LockyeoT  (95  N.  C.  688),  287. 

SCHOOLS. 
Bee  GBmiNAii  Law,  776;  Nuisance,  576w 

SET-OFF. 
See  Banks,  807. 


^  INDXL 


SLBPINa-CAB  OOMPAVT. 

liaMiHy  §m  wiHMmg  blh-]    A  ndlrMd  omr|w«lii» 

pan  J  asMatod  «  ooatmot,  bf  wUdi  the  car  wpf y  wm  to  funiidk  pas- 
senger can  for  the  corporatloii,  ^aep  them  in  order,  and  provide  emploTees 
to  collect  the  fare  from  panengers  in  such  caia  and  attend  upon  theoi, 
and  ita  employees  were  to  be  governed  bj  the  mlea  and  rQg:Qlation8  of  the 
railroad  corporation.  The  railroad  oompanj  was  to  provide  fnel,  and  the 
railroad  oond actors  had  fall  aathoritj  over  the  emplojeea  of  the  palace 
oars  in  determining  who  should  ride  in  the  ears,  and  in  what  dfcnmstan- 
oes.  A  regalation  of  the  railroad  corporation  provided  that  between  B. 
and.N.  a  ticket  for  a  sleeping  berth  in  the  palace  cars  should  be  sold  onlj 
to  one  holding  a  ticket  over  the  whole  roate.  A.,  who  had  a  ticket  from 
B.  to  P.,  an  intermediate  station,  and  another  ticket  from  P.  to  N.. applied 
for  a  sleeping  berth  ticket  from  B.  to  N.  bat  the  ticket  agent  refused  to 
sell  it  to  him,  because  he  did  not  have  a  single  through-ticket  to  N.  A. 
then  entered  the  palace  car  at  B.,  and  the  conductor  of  that  car  refused  to 
sell  him  a  sleeping  berth  for  the  same  reason,  and  the  train  conductor 
also  refused  to  furnish  A.  with  a  sleeping  berth  unless  he  would  paj  full 
faro  from  B.  to  N.,  which  he  declined  to  do.  The  train  conductor,  after 
A.  had  repeatedly  refused  to  leave  the  car  upon  his  request,  placed  his 
hand  upon  him,  when  A.  arose,  and  the  palace  car  conductor  took  hold  of 
A.'s  arm.  A.  then  walked  to  the  door  of  the  car,  the  train  conductor 
opened  it,  and  the  palace  car  conductor  again  took  hold  of  A.'s  arm  and 
led  him  across  the  platform,  the  train  being  in  motion,  and  into  another 
car,  the  door  of  which  was  opened  by  the  train  conductor.  This  car  was 
provided  with  reclining  chain,  one  of  which  A.  occupied;  and  during  the 
night  the  car  became  cold,  in  consequence  of  which  A.  caught  a  severe 
cold.  EM,  that  A.  could  not  maintain  an  action  against  the  palaoe  car 
company.    Lawrenes  v.  PuUinan'9  Paiaee  Oar  Co,  (144  Mass.  1),  68. 

STATUTE. 

1.  DJBorimlnatton  in  nllroad  freights.]    Discrimination  in  freight  tariffs  by 

railway  companies  means  charging  different  shippere  unequal  sums  for 
carrying  the  same  quantity  equal  distances.     Freight  DUcritninaUon  Ca$ei 

(96  N.  C.  484),  260. 

2.  Oonstmction.]    A  statute  imposing  a  penalty  on  any  railroad  which  shall 

charge  for  transportation  of  any  freight  over  its  road  a  greater  amount 
than  shall  be  charged  at  the  same  time  by  it  for  an  equal  quantity  of  the 
same  class  of  freight,  transported  in  the  same  direction  over  any  portion 
of  the  same  railroad,  of  equal  distanoe,  means  that  the  oompensation 
charged  shippers  for  carrying  an  equal  quantity  of  tlie  aaoM  cIms  of 
freight,  going  in  the  same  direction,  must  be  equal  in  amount  for  equal 
distances,  no  matter  on  what  part  of  the  road,  at  any  time  while  its  list  of 
charges  for  carrying  freight  remains  unchanged*.    Id. 

3.  Pawn-broknr  — ''property.'*]    One  who  lends  money  of  his  own  of  of 

othere,  and  takes  security  by  mortgage  on  real  or  personal  property,«or 
by  stocks,  bonds  or  notes,  is  not  a  pawn-broker.  CU^  of  Chieago  v.  Hul- 
beH{\\^  111.  682),  400. 
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STATUTE  -^  Gm^UML 

4,  "^FnMo  TfmKtonmtmom  mid mMUMtkomm" ^  akflttagaiiA;.]  A  flAutlng-riiik 
k  not  withia  a  Btalote  reqfoiiii^  a  Uobum  to  be  taken  oat  fbr  "  pnblie 
perfonnaaoes  or  oxhibitions."    BarriB  v.  CammcnmaUh  (81  Va.  d40),  666. 

6.  Time  of  takliif  aflbot.]  Where  a  statute  prorides  that  it  shall  take  effect 
"from  and  after  its  passage."  in  computing  the  time  when  it  takes  effect 
the  day  of  its  passage  is  to  be  excluded.  PttrMnton  ▼.  Brandenburg  (85- 
Minn.  294),  326. 

See  Carrier,  404;  Constitutional  Law,  860;  Railroads,  818. 

STATUTE  OF  LIMITATIONS. 

1.  Application  of  payments  —  individual  and  partnenhip  debt.]    When  one 

owes  another  upon  an  individual  and  also  upon  a  partnership  account,  and 
makes  general  payments  without  any  application,  without  protestation 
against  further  liability ,  and  the  payments  amount  to  more  than  the 
individual  account,  the  law  will  apply  the  balance  on  the  partnership  ac- 
count to  remove  the  bar  of  the  statute  of  limitafcionSk  although  the  cred- 
itor,  without  definite  knowledge  of  the  standing  of  the  two  accounts,  gave 
the  debtor  credit  for  all  the  payments  on  hia  individual  account.  Robis 
V.  J9fv^  (59  Vt.  448),  787. 

2.  Demand  —  reasonable  time.]    Where  a  right  of  action  accrues  only  upon 

certain  preliminary  proceedings  and  a  demand,  such  proceedings  and 
demand  must  be  had  and  made  within  a  reasonable  time  to  prevent  the 
statute  of  limitatiotyi  from  attaching.  Mehhaon,  Topeka^  #l9.,  R,  0$.  v. 
BurHngame  Township  (86  Kans.  628),  678. 

3.  Fraud.]    A  statute  prescribes  the  time  within  which  may  be  conunenced 

"an  action  for  relief  on  the  ground  of  frau^,"  and  provides  that  "the 
cause  of  action  in  such  case  shall  not  be  deemed  to  have  accrued  until  the 
discovery  of  the  fraud."  HM,  that  the  statute  will  begin  to  run  from 
the  time  when  the  party  became  aware  of  facts  suffident  to  put  a  person 
of  ordinary  intelligence  and  prudence  on  inquiry,  which  pursued  would 
lead  to  such  discovery.    Parker  v.  Kuhn  (21  Neb.  418),  888. 

^  Payment  by  JoiMb-dehter.]  A  payment  by  one  joint-debtor^  before  the- 
statute  of  limitations  has  run  upon  the  obligation,  does  not  postpone  the 
statute  as  to  another.     WUloughby  v.  Irish  (85  Minn.  68),  297. 

6.  Principal  and  surety.]  A  claim  barred  by  the  statute  of  limitations  aa 
against  the  principal  debtor  is  barred  also  as  against  the  surety.  Au6k' 
ampaugh  v.  Schmidt  <70  Iowa,  644),  459. 

See  Debd,  829  ;  Eminsnt  Domain,  795. 

SURETY. 
See  Bond,  880 ;  Statute  of  Limitations,  459.; 

TAXATION. 
Obnttttutkmal  law —  drammen.]    A  State  statute  imposing  a  license  tax  on 
drummers,  and  allowing  drummers  paying  a  dealer's  tax  an  equal  rebate 
on  their  purchase  tax,  is  not  unconstitutiona].      State  v.  Long  (95  N.  C. 

58B),  968. 

See  Constxtdtional  Law,  788 ;  Railroads,  789. 
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TBLBGRAPH. 

T^HmphoBm —  cUiorimtiuitfiwi.]  A  telephone  omnpsiij  betng  bound  bj  slKtote 
to  receive  dispatches  from  and  for  all  telegraph  companies,  may  not  Jostify 
a.  diacrimation  in  favor  of  a  particular  telegraph  company  by  the  fact  that 
its  contract  with  the  company  controlling  the  telephone  patents  requires 
it  to  do  so.  Chesapeake  and  Potomac  Tdephane  Co,  v.  BoMmore  and  Okio 
Telegraph  Co,  (M  Md.  809).  167. 

See  Dahaob8»  028. 

TELEPHONE. 
See  Tklbobaph,  107. 

TENANCY. 
J3ee  Marbiaok. 

TRESPASS. 

MMunnre  of  damagss  —  nsgligenoe.]  A  Judgment  creditor  paxchased  a  tract 
of  land  with  a  factory  and  machinery  on  it,  on  sale  under  his  ezecntionp 
and  continued  to  carry  on  the  factory  by  the  Judgment  debtor  as  agent, 
until  it  was  destroyed  by  fire.  The  judgment  debtor  claimed  the  property 
as  exempt,  and  sued  for  the  land  and  the  value  of  the  factory  and  ma- 
chinery. Held,  that  if  the  property  was  exempt  and  the  fire  was  immedi- 
ately caused  by  the  defendant's  negligence,  the  defendant  was  liable,  but 
not  otherwise.     Wiliie  v.  Morrie  (66  Tex.  688),  684. 

TRIAL. 
See  Crimihal  Law,  4. 

USAGE. 
See  EvTDBNCB,  186,  811. 

USURY. 
Panaltles  —  action  fer,  in  another  Stato.]    Penalties  imposed  by  the  osniy 
laws  of  one  State  are  not  recoverable  in  another.    Blaine  v.  Gurtie  (60  Vt. 
180),  702. 

WATER  AND  WATER-COURSE. 

1.  Ck>mmon  dam  —  duty  to  maintain  —  damages.]  Where  two  mill-owners  on 
the  same  stream,  one  below  the  other,  have  a  mutual  interest  in  the  dam 
propelling  bothinills,  they  are,  in  the  absence  of  contract,  under  a  mutual 
duty  to  maintain  it,  and  liable  to  contribute  thereto  in  proportion  to  their 
respective  interests,  and  the  lower  owner  is  not  entitled  to  damages  for 
the  upper  owner's  unnecessary  delay  in  repairing  the  dam.  WM  v.  Laird 
(69  Vt.  108),  699. 

SU  Zaake  —  reliotion.]  A  lake  in  North  Carolina,  fifteen  miles  by  eight,  three 
and  a  half  feet  deep,  with  no  important  inle^  and  forming  no  link  in  a 
chain  of  water  communication,  is  not  navigable,  and  a  riparian  owner 
thereon  has  no  title  to  the  land  under  it  as  against  the  grantee  of  the 
State,  upon  gradual  reUction.    Hodges  v.  WiOiame  (96  N.  C.  881),  242. 


INDBX.  89& 

WAT. 
Am  Easbkkiit,  n. 

WILL. 

1*  Ooadtdoii  against  oppoatllon.]  "  If  aaj  or  either  of  my  ohildren  shall  en. 
ter  a  caveat  against  this  mj  will,  he  or  thej  shall  pay  all  expenses  of  both 
sides,"  is  a  good  condition  in  a  will,  without  a  gift  over,  against  a  devisee 
under  the  will.     HaU  ^.  R&U  (42  N.  J.  Eq.  888),  48. 

^  Oonstruction  —  <<  dying  without  issue."]  The  will  of  £.  devised  ai|d  be- 
queathed to  her  daughter,  Minnie,  all  her  real  and  personal  estate,  subject 
to  the  pajment  of  certain  legacies  charged  thereon.  In  case  of  the  death 
of  Minnie,  ''  without  issue,"  the  property  was  given  to  the  husband  and 
a  sister  of  the  testatrix  during  life,  and  after  their  deaths  tQ.four  brothenf. 
Thd  clause  landed  as  follows:  **The  devise  over  to  my  husband,  sister 
and  brothers,  to  depend  upon  the  contingency  of  my  daughter  Minnie  dy- 
ihg  withbiit  isstie."*  Minnie  survived  the  testatnx.  Held,  that  she  took 
a  conditional  fee,  defeasible  by  her  dying  without  leaving  issue  living  at 
the  time  of  her  death;  that  her  children,  should  she  leave  any,  would  in- 
herit from  her,  but  a  conveyance  by  her  would  be  effectual  against  them^ 
and  carry  an  indefeasible  title  in  fee,  and  that  the  contingent  expectant 
estate,  limited  to  the  husband,  sister  and  brothers,  would  be  cut  off  by 
their  Joining  with  her  in  the  conveyance.  Matter  of  New  York,  Laekd- 
wanna  and  Weetem  R,  Co.  (105  N.  T.  89),  478. 

3» repugnancy  —  life  estate  or  foe.]    A  will    gave   to   the    testator^s 

wife  the  residuum  "for  her  benefit  and  support,  to  use  and  dis^ 
pose  of  as  she  may  think  proper,"  and  then  provided  that  if  any  of  the 
estate  should  be  left  in*her  possession  at  her  death  it  should  be  equally 
divided  between  the  brothers  and  sisters  of  the  tiBStator.  Held,  that  the 
wife  took  an  absolute  estate,  and  that  the  remainder  over  was  void  for 
repngnanc^..    $hwell  w,  B(ifitin§e  {JSI^  Vt.  409),  748. 

^  Bzeoutlon — presence  —  request  to  witnesses.]  The  testatrix's  friend ,  S. , 
said  to  her:  "These  gentlemen,  F.  and  R.,  have  come  to  witness  the 
will."  She  bowed  her  head.  Thelirill  was  read  to  het  by  F.  in  an  audible 
voice;  and  on  being  asked  if  she  understood  it,  she  bowed  again.  She 
then  signed  the  will.  The  witnesses,  F.  and  R.,  subscribed  the  will  at  a 
table  in  the  room  near  the  foot  of  |^e  bed.  She  was  so  lying  that  she 
was  obliged  to  see  them,  unless  she  shut  her  eyes  or  turned  her  head 
away.  Held,  a  valid  execution.  Batdwin  v.  Baldmn'e  Executor,  etc,  (81 
Va.  405),  609. 

§•  Xiost  or  destroyed  —  proof  by  one  witness.]  The  contest  of  a  lost  or  de- 
stroyed will  may  be  proved  by  one  witness.  Matter  of  Page  (118  111. 
676),  896. 

0.  Declarations  by  testator;]  Declarations  by  a  testator,  after  execution  of 
his  will,  are  admissible  in  case  of  its  loss,  to  show  that  it  was  not  can- 
celled and  to  prove  its  contents.     Id. 
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WILL  —  (hrainu4tL 

7.  nfMOA  oC  ldB.1]  A  testator  provided  thsl  If  anj  of  oertelii  legmtees  "  ^ttJBL 
die  before  mj  deoeaae,  I  give  the  Bams,  which  I  have  given  to  them 
reepectively,  respectively  to  those  persons  living  at  the  time  of  mj  decease, 
who  shaJl  then  be  next  of  kin  respective!/  oi  those  of  them  whosi  I  Drigr 
survive."  One  of  these  legatees  died  in  the  life- time  of  the  testator, 
leaving  as  his  nearest  relatives  a  brother  and  three  nephews,  sons  of  a 
deceased  brother,  all  of  whom  snrvived  the  testator.  HM,  that  the 
brother  of  the  legatee  was  entitled,  to  the  exclusion  of  the  nephews. 
BiMueif  V.  Jaquei  (144  Bfass.  185),  06. 

Ac  BZBCUTOB  AND  Administratob,  486. 

WITNESS. 

Child — ianbiUty  to  ooiiii|reh«id  oath.]  A  child  of  seven  jears  of  age,  who 
does  not  understand  the  process  of  being  sworn  as  a  witness,  nor  the  con- 
sequences of  perjury  in  this  life  or  after  death,  Is  not  a  oompsitent  witDea^. 
ffiM  V.  8UUe  (28  Tex.  Gt.  App.  1),  770. 

WORD& 

I.  Aooideat.]    See  Mortage,  742. 

&  Broth«r.]    See  CJbiminaij  Law,  769^ 
3.  Oontiguoiis.]    See  Ihsubancb,  888. 
^  Dying  without  issue.]    See  Will,  478L 
6.  Messsngsr.J    See  Garaibk,  404. 

6.  Next  of  kin.]    See  Will,  66. 

7.  Pirodnot,]  See  Eyidencb,  211. 

8.  Prompt  shipment.]    See  Sals,  600. 

9.  Property.]    See  Statute,  400. 

la  Public  pesfoKmanoas  and  ezhibitlooa,]    8t§  Bt^OVtl^ 

II.  Settlement.]    See  Evidence,  186. 

12.  Total  lossi]    See  Insurance,  618. 

13.  Txmw^Om*]   See  NaauftBiioi^  lOlL 


^n:^ 


